
UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF INDIANA 

SOUTH BEND DIVISION 

KIMBERLY A. HIVELY, )  

 )  

  Plaintiff, )  

 )  

v. ) CASE NO. 3:14-cv-01791-JD-MGG 

 )  

IVY TECH COMMUNITY COLLEGE, )  

 )  

  Defendant. )  

 

DEFENDANT IVY TECH’S NOTICE TO COURT OF 

EFFORTS TO COMPLY WITH MEDIATION DEADLINE 

AND REQUEST FOR RELIEF 

Defendant Ivy Tech Community College (“Ivy Tech”), by counsel, provides this notice to 

the Court of its efforts to comply with the Court’s mediation deadline.  As set forth below, Ivy 

Tech has made extensive efforts to schedule a mediation with the Court-appointed mediator 

(Christopher Nuechterlein) within the deadline.  The Plaintiff has not cooperated with these 

efforts.  As a result, it is now clear that the parties will be unable to comply with the July 11, 

2018 mediation deadline.  Based upon the information contained in this Notice, Ivy Tech 

respectfully requests that the Court:  (1) provide additional time to participate in a mediation 

with Mediator Nuechterlein; (2) require the Plaintiff to provide all available dates on which she 

is available to mediate with Mediator Nuechterlein; and (3) require the Plaintiff to provide any 

initial settlement demand.  In support of these requests for relief, Ivy Tech states as follows: 
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I. RELEVANT FACTUAL BACKGROUND 

1. On November 17, 2017, the parties agreed to Christopher Nuechterlein as the 

mediator in this matter.  [See Exhibit 1]. 

2. On November 17, 2017, the parties’ Notice of Mediator Selection was submitted 

to the Court.  [Dkt. No. 48]. 

3. On December 21, 2017, the Court granted a joint motion for extension which 

moved the mediation deadline to June 9, 2018.  [Dkt. No. 50].  On March 26, 2018, the Court 

granted a motion for extension which moved the mediation deadline to July 11, 2018.  The 

Court’s order also specifically stated: “Parties are ADMONISHED that absent extraordinary 

circumstances, there will be no further extensions.”  [Dkt. No. 58 (emphasis added)]. 

4. On April 23, 2017, as part of a larger email exchange on discovery issues, 

Plaintiff’s Houston-based counsel, D.J. Healey, stated via email: “I want to do mediation in late 

May or early June.”  Accordingly, on the following day, Ivy Tech obtained Mediator 

Nuechterlein’s available dates for May and June, 2018.  Counsel for Ivy Tech then cross-

referenced those dates with any conflicts on their respective schedule as well as any conflicts on 

the Ivy Tech client representative’s schedule.   

5. Later on April 24, 2017, Ivy Tech sent the following email to Plaintiff’s counsel: 

My assistant reached out to the mediator’s office who gave us his available dates 

in May and June.  We cross-referenced those dates against our available dates 

and are able to mediate on any of the following days:  

 

 May 21, 22, 24, 29, and 30;  

 June 1, 4, 5, 12, 13, 15, 18, 19, 21, 22, 28, and 29. 

 

Please let us know which date you would prefer so that we can get it on the 

      calendar. 

 

[See Exhibit 2].  Plaintiff did not respond to Ivy Tech’s correspondence. 
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6. On May 2, 2018, Ivy Tech sent a follow-up email to Plaintiff’s counsel seeking 

mediation dates: 

Following up on the email below, can you please let us know on the mediation 

     dates? 

 

[See Exhibit 3]. 

 

7. On May 3, 2018, Plaintiff’s local counsel, Dan Pfeifer, responded that he was 

available on June 18 and 19, 2018.  [See Exhibit 4].  Later that day, Plaintiff’s Houston-based 

counsel D.J. Healey responded to Mr. Pfeifer’s email stating “I have a hearing on June 18 so I 

will confer with Dan on dates.”  [Ex. 4].  Ivy Tech then waited for Ms. Healey and Mr. Pfeifer to 

internally confer and respond with available dates. 

8. On May 20, 2018, Plaintiff’s Houston-based counsel D.J. Healey emailed stating: 

“I am generally available after June 4 except for the following dates, June 12 and 13, June 17-

19, June 25-27.”  [See Exhibit 5].  In response, Ivy Tech wrote:                 

We sent an email on April 24 providing the dates on which Ivy Tech and the 

mediator are available.  Comparing those dates to the ones that you provided 

below today, that leaves June 5, 15, 21, 22, and 29.  However, Ivy Tech is no 

longer available on June 5, 15, 21, or 22.  This leaves June 29.  We will notify the 

mediator’s office that the parties have selected June 29. 

 

[Ex. 5].  However, later on that same day, Ms. Healey would not agree to Ivy Tech notifying 

Mediator Nuechterlein of the parties’ availability on June 29.  Specifically, Ms. Healey stated: 

Please wait for confirmation from us before notifying the mediator of anything. 

  

If this date does not work for us we will need to find a substitute mediator, but  

           let’s not cross that bridge until we check the dates. 

  

Please discuss this with Dan on Tuesday. 

 

[Ex. 5].  Ivy Tech was confused by Plaintiff’s instruction not to contact Mediator Nuechterlein 

with the parties’ availability as her email from earlier that day indicated that Ms. Healey was 
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available on June 29, 2018.  Nonetheless, Ivy Tech heeded Ms. Healey’s instruction and did not 

notify Mediator Nuechterlein.  Instead, Ivy Tech waited for Plaintiff’s confirmation as Ms. 

Healey requested.   

9. On May 22, 2018, following a witness deposition, Ivy Tech sent an email to 

Plaintiff’s counsel as follows: 

Dan did not indicate that he was unavailable on this date (though he did state that 

it was his opinion that the mediator would not be able to settle this case for the 

Plaintiff).  Is there any reason that we should not go forward with this date with 

the mutually agreed upon, court-appointed mediator?  Ivy Tech wants to ensure 

that it is meeting the deadline provided by the Court. 

 

[See Exhibit 6].  Ms. Healey did not confirm the June 29th date or provide additional dates.  

Rather, she responded:  “Take it up Friday [May 25th] at Fulton depo.”   [Ex. 6].  

10. Following the witness deposition on May 25, 2018, Plaintiff’s local counsel Dan 

Pfeifer stated his opinion that Mediator Nuechterlein is incapable of settling this case.  The 

undersigned asked why Mr. Pfeifer believed that, and Mr. Pfeifer did not give a reason.  During 

this exchange, Mr. Pfeifer did not confirm that Plaintiff was available on June 29th nor did he 

provide other available dates.  

11. On June 19, 2018, Ivy Tech sent the following email outlining its efforts to get 

Plaintiff to agree to a mediation date: 

On April 24, 2018, Ivy Tech sent 17 dates in May and June on which the mediator 

and Ivy Tech were available.  On May 20, 2018, Plaintiff’s counsel responded 

with open dates which included the mutually available date of June 29th.  On that 

same day, Ivy Tech’s counsel identified that mutually available date, however 

Plaintiff’s counsel insisted that the date not be provided on the mediator’s 

office.  To date, Plaintiff has not identified any other available dates.  Our 

mediation deadline in this case is July 11th.   Ivy Tech is very concerned that 

Plaintiff’s unwillingness to commit to a date over the last two months has put the 

parties in jeopardy of not complying with that date.  As such, Ivy Tech is 

requesting that Plaintiff either confirm that June 29th is available for mediation or 

provide all other available dates between now and the mediation deadline. 
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As far as the mutually selected mediator, Ivy Tech sees no reason to change the 

mediator.  Judge Nuectherlein is a respected former federal magistrate judge who 

has handled many Title VII cases.  There is no reason to change the mutually-

agreed upon, court-appointed mediator weeks before the mediation deadline. 

 

We look forward to hearing from you soon on this issue.   

 

[See Exhibit 7].  In response, later on June 19, 2018, Ms. Healey did not confirm availability on 

June 29th nor did she provide any other available dates.  Rather, Ms. Healey stated: 

Mediation does not work if both sides do not have faith in the mediator. 

 

We agreed to the mediator before we had co-Counsel in South Bend. 

 

We have since learned that mediation with this mediator will likely be a waste of 

everyone’s time. 

 

This said, please discuss this in person with Dan tomorrow at Ms. Green’s 

deposition. 

 

Mediation will be based on Dan’s schedule. 

 

[Ex. 7].   This was the first time that Plaintiff had indicated that mediation would be based upon 

its local counsel’s schedule, and not its Houston-based counsel’s schedule. 

12. On June 20, 2018, at a witness deposition, Plaintiff’s local counsel Dan Pfeifer 

notified Ivy Tech – for the first time – that he was available to mediate on July 2nd or the 

afternoon of July 3rd.  Mr. Pfeifer did not provide any other available dates.  Counsel for Ivy 

Tech responded that it needed to check the availability of Mediator Nuechterlein and its client 

representative (in-house counsel located in Indianapolis) on those dates. 

13. On June 25, 2018, another of Plaintiff’s Houston-based counsel, Kate 

Quisenberry sent an email seeking mediation with Gene Duffin on July 2 or 3rd instead of a 

mediation with the previously mutually agreed, and court-appointed mediator, Christopher 

Nuechterlein.  Ms. Quisenberry relayed Mr. Pfieffer’s position “that mediation with Judge 
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Nuectherlein will likely be fruitless” and a request to mediate with Gene Duffin on July 2nd or 

3rd.  [See Exhibit 8].   

14. On June 27, 2018, Ivy Tech responded by reiterating to Plaintiff’s counsel that it 

is not interested in mediating with Judge Duffin and believes Mediator Nuechterlein “is a 

respected former federal magistrate judge who has handled many Title VII cases.  There is no 

reason to change the mediator who has an expertise in the subject matter weeks before the 

mediation deadline.” [Ex. 8].  Ivy Tech also informed Plaintiff that Mediator Nuechterlein’s 

office stated that he was unavailable on July 2 and 3.  Finally, Ivy Tech offered another mediator 

who routinely mediates Title VII cases as an alternative.   [Ex. 8].  Later on June 27, 2018, 

Plaintiff’s local counsel Dan Pfeifer rejected both of Ivy Tech’s proposals. 

15. The parties exchanged additional communications on July 2, 2018.  It is Ivy 

Tech’s position that it is now impossible to get a mediation scheduled between now and the 

deadline on July 11, 2018.  Mediator Nuechterlein is unavailable from July 2-6.  Additionally, 

Plaintiff’s Houston-based counsel D.J. Healey stated that mediation would be scheduled based 

upon Plaintiff’s local counsel’s schedule and Plaintiff’s local counsel is not available between 

July 5, 2018 and the mediation deadline on July 11, 2018.  On the morning of July 3, 2018, 

Plaintiff’s counsel proposed that the parties switch mediators to Gene Duffin to conduct a 

mediation on July 6, 2018 (seemingly changing a previous representation about Mr. Pfeiffer’s 

availability) or to Terry Shewmaker on July 13, 2018 (after the mediation deadline).  Ivy Tech 

declined Plaintiff counsel’s proposal.  Plaintiff’s last minute proposal is unacceptable to Ivy Tech 

because: (1) neither mediators are the court-appointed mediator (and Ivy Tech has consistently 

informed the Plaintiff that it is not interested in changing mediators); (2) neither proposed 
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mediator has substantial experience mediating Title VII cases; and (3) the timing of the proposals 

are either too short notice or after the Court’s imposed deadline.  [See Exhibit 9].   

16. In addition to the above difficulties getting Plaintiff to agree to a mediation date, 

counsel for Ivy Tech has also requested an initial settlement demand from Plaintiff’s counsel on 

July 26, 2017; September 26, 2017; October 10, 2017; November 15, 2017; and April 23, 

2018.  To date, Plaintiff has not provided such a demand. 

II. REQUEST FOR RELIEF 

Ivy Tech has made extensive efforts to schedule mediation prior to the mediation 

deadline of July 11, 2018, consistent with the Court’s order.  Ivy Tech is very cognizant of the 

Court’s admonition on March 26, 2018, that “absent extraordinary circumstances, there will be 

no further extensions.”  However, Plaintiff has not been cooperative with Ivy Tech’s numerous 

attempts to schedule a mediation with Mediator Nuechterlein prior to the deadline.1  Based upon 

the foregoing, Ivy Tech requests: 

(1) additional time to conduct the mediation with Mediator Nuechterlein; 

(2) that the Plaintiff be required to provide dates upon which she is available to 

mediate with Mediator Nuechterlein; 

(3) that Plaintiff be required to promptly provide an initial settlement demand, 

itemized by alleged damage categories; and 

(4) Ivy Tech further requests all other relief just and equitable under the 

circumstances. 

 

                                                 
1 It is Ivy Tech’s position that it should not be this difficult to schedule a mediation session with a mutually 

agreed-upon mediator.   
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       Respectfully submitted, 

 

 s/ Adam L. Bartrom     

 Jason T. Clagg (24123-02) 

 (jason.clagg@btlaw.com) 

 Adam L. Bartrom (27019-02) 

 (adam.bartrom@btlaw.com) 

 BARNES & THORNBURG LLP 

 888 South Harrison Street, Suite 600 

 Fort Wayne, Indiana  46802 

 Telephone:  (260) 423-9440 

 Facsimile:    (260) 424-8316 

 

 ATTORNEYS FOR DEFENDANT 

 IVY TECH COMMUNITY COLLEGE 

 

CERTIFICATE OF SERVICE 

 

The undersigned hereby certifies that a copy of the above and foregoing has been served 

this 3rd day of July, 2018, by electronically filing the same with the Clerk of the Court using the 

CM/ECF system, which sent notification of such filing to the following: 

 

Danielle J. Healey – healey@fr.com 

Karrie H. Wheatley – wheatley@fr.com 

Raisa Ahmad – ahmad@fr.com 

FISH & RICHARDSON P.C. 

1221 McKinney Street, Suite 2800 

Houston, TX  77010 

Daniel H. Pfeifer – dpfeifer@pilawyers.com 

PFEIFER MORGAN & STESIAK 

53600 North Ironwood Road 

South Bend, IN  46635 

 

 s/ Adam L. Bartrom     

 Adam L. Bartrom 

 

DMS 12708596v1 
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