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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 
-------------------------------------------X 
FREDERICK M. CARGIAN, 

Plaintiff, 

-against-

BREITLING USA, INC., 

Defendant. 

Civil Action No. 15-cv-01084 
-------------------------------------------X 

100 Park Avenue 
New York, New York 

January 19, 2016 
9:37 a.m. 

DEPOSITION of SOPHIE MORICE, taken before 

Alexis Perez Jenio, a Shorthand Reporter and 

Notary Public of the State of New York. 

ELLEN GRAUER COURT REPORTING CO. LLC 
126 East 56th Street, Fifth Floor 

New York, New York 10022 
212-750-6434 
REF: 111527A 
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Page 25 

MORICE 

input about her observations of Mr. Cargian? 

A Jackie? 

Q Yes. 

A No. 

Q Were you aware that Mr. Cargian is gay? 

A Yes. 

Q Were you aware from sort of when you 

first met him, from very early, et cetera? 

A Urn ... when I first met him. 

Q And how did you become aware? 

A Because I worked with somebody that 

knew Fred, and that, urn, told me that they were 

from the same, you know, community. 

Q And who was that? 

A Bill Alonzo. 

Q And Mr. Alonzo is also gay? 

A Yes. 

Q So you had worked with him and he told 

you that? 

A Yes. 

Q That Mr. Cargian was also gay? 

A Yes. 

Q Was that before or after you became 

employed by Breitling? 

-

II 

11 

Case 16-3592, Document 40-1, 01/26/2017, 1955658, Page19 of 94



Case 1:15-cv-01084-GBD-HBP   Document 47-8   Filed 03/29/16   Page 15 of 22

A-562

Page 26 

1 MORICE 

09:58:18 2 A It was actually on my way to Breitling. 

09:58:24 3 Q Did you find that most everybody at 

09:58:28 4 Breitling was aware of Mr. Cargian's sexual 

09:58:32 5 orientation? 

09:58:33 6 MR. SINGER: Objection to the form. 

09:58:34 7 You can answer. 

09:58:35 8 A I never felt it was a secret. 

09:58:38 9 Q So the answer is yes, people --

09:58:41 10 A Yes. 

09:58:41 11 Q -- were generally aware? 

09:58:44 12 Did you ever speak with Mr. Prissert 

09:58:46 13 regarding the treatment of women at Breitling? 1 

09:58:49 14 A No. 

09:58:50 15 Q Did you ever speak with Mr. Amstutz 

09:58:54 16 about the treatment of women at Breitling? 

09:58:57 17 A No. 

09:58:57 18 Q Did you ever speak with Mr. Anderson 

09:59:00 19 about the treatment of women at Breitling? 

09:59:02 20 A No. 

09:59:03 21 Q Did you ever speak with Ms. Figueroa 

09:59:05 22 about the treatment of women at Breitling? 

09:59:07 23 A No. 

09:59:08 24 Q I forgot to ask, did you ever speak 

09:59:17 25 with Ms. Figueroa regarding Mr. Cargian's work 
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MORICE 

boutique, printed on them. So we have some 

pinups. 

Q I don't understand. What do those 

pinups look like? 

A Those are paintings that we have in the 

store, Kevin Kelly artwork, and that is used on 

some collaterals. It's printed on them. 

Q Okay. Can you describe the image? You 

said it's what you call, quote, a pinup, but 

it's not the exact image of what I call this 

half-clad woman on a bomb. 

A Yeah, that would be, again, part of the 

same imagery. So you have, you know, a pilot 

with a girl. I don't know how to describe them. 

Q Have you ever seen any of Kevin Kelly's 

other work? 

A No -- I -- actually, I Googled him, so 

I went onto his website and I saw some paintings 

that he's doing, not for Breitling. Yes. 

MS. GOODMAN: Morice-5. 

(Black and white photocopy of 

artwork was marked Exhibit Morice-5 for 

identification.) 

Q I'm showing you what's now been marked 

\ 

, 

! 

j 
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MORICE 

as Morice 5. Have you ever seen this painting 

before? 

A 

Q 

No. 

Were you aware that this is a painting 

in Mr. Schneider's office? 

A No. I was aware there were paintings; 

now I know what it looks like. 

Q When you say you were aware that there 

were paintings, and you have a little smile on 

your face when you say that, tell me what you 

were aware of. 

A I had heard that there were paintings 

in Mr. Schneider's office. 

Q What kind of paintings had you heard 

that there were? 

A It was always presented to me with a 

smile and unqualified, not for everyone's eyes. 

Q And would you feel that what I'm now 

showing you on Morice-5 is, quote, not for 

everybody's eyes? 

MR. SINGER: Can you just repeat 

that? 

(The last question was read back by 

the court reporter.) 

I 

1 
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1 MORICE 
i 

\ 

I 

11:37:39 2 are any of them of naked or semi-naked women? 

11:37:46 3 A No, not the collateral that we give out 

11:37:50 4 or the paintings in the store. 

11:37:51 5 Q The -- can you describe any of the 

11:37:55 6 col laterals to us? 

11:38:01 7 MR. SINGER: Objection; asked and 

11:38:02 8 answered. You can answer. 

11:38:04 9 A The last -- I have one in mind where 

11:38:07 10 you see a guy, a military guy, you know, holding 

11:38:11 11 a girl. And even though she has a -- you know, 

11:38:14 12 showing a cleavage, but there is nothing, you 

11:38:18 13 know, offensive about it. I 

11:38:19 14 Q You don't find it offensive? 
1 

11:38:21 15 A No, I don't. 

11:38:22 16 Q Have you ever asked any other women 

11:38:25 17 whether they think it's offensive? 'I 
: 

11:38:29 18 A No. We had the conversation sometimes I 

11:38:32 19 around the pinup girl, but ... 

11:38:34 20 Q When you say, We had the conversation 

11:38:36 21 around the pinup girl 

11:38:38 22 A In the --

11:38:39 23 Q who's the "we"? 

11:38:40 24 A In the boutiques, we have a pinup 

11:38:43 25 statue. That's it. 
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MORICE 

Q And what do you mean you have a pinup 

statue? So it's a partial --

A We know some people sometimes make 

comments on the statue. Not on the paintings, 

never; on the statue. 

Q Tell me what the statue looks like. 

A It is a pinup on a bomb. 

Q So it's this woman whose bosom is 

exposed and is on a bomb? 

A Yes. 

Q And would you agree with me that the 

bomb sort of looks like a phallic symbol? 

A No. 

Q And who would you say would have some 

comments about that pinup statue? Are those 

from customers? From employees? From both? 

A Employees love it, and customers 

sometimes, yeah, make comments. 

Q And their comments are negative? They 

don't 

A No, we don't get comments on the 

negative. 

Q And when you say, quote, the "employees 

love it," what employees love it? 
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**CONFIDENTIAL ** 

Message 

From: 

Sent: 

Beth Haddad [/O=BREITLINGUSA/OU=CT/CN=RECIPIENTS/CN=BETHHJ 

6/3/2013 6:47:19 PM 

To: 

Subject : 

Chuck Anderson [charies.anderson@breitlingusa.comJ 

RE: RE: 

That's fine. Enough people did. 

From: Chuck Anderson 
Sent: Monday, June 03,2013 11:36 AM 
To: Beth Haddad 
Subject: Re: RE: 

I don't think I heard that or understand what it means exactly. 

Chuck Anderson 

Sales Director 

Breitling USA 

Hangar 7 
206 Danbury Rd 

Wilton, CT 06897 

USA 

Office 203-762-1180 Ext 371 

Fax 888-875-2729 

charles.anderson@breitlingusa.com 

Please check our website at www.breitling.com 

On Jun 3, 2013, at 11:35 AM, "Beth Haddad" <beth.hlldd d@breitlingusa.com> wrote: 

I am perfectly happy doing my job but I will not be treated like a second class citizen by him and if I need to formally 

complain I will. His comments about going to work with the girls in ch is uncalled for, as is his treatment of the boys vs 

the girls. 

From: Chuck Anderson 
Sent: Monday, June 03, 2013 11:32 AM 
To: Beth Haddad 
Subject: Re: 

Thanks for the email. It bothered me the way the rest of the weekend went with you. I knew you were not happy - it was 

obvious in your mood and when I looked at you. That is what bothers me the most. I want everyone to be happy at work 

- maybe that is silly- but it really is what I want. It is harder, more difficult and different today than it was in the past. I 

think we have all adjusted to it - something's we like and others we do not. Nothing is perfect I guess. Thanks again 

I am on my flight and have a ton of Jewelers on it. I feel like I can't sleep in case I slobber all over myself. 

Chuck Anderson 

Sales Director 

Breitling USA 

Hangar 7 

BREITLlNG_ 7017 
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206 Danbury Rd 

Wilton. CT 06897 

USA 

Office 203-762-1180 Ex 371 

Fax 888-87S-Z729 

ch· ties. nd'erson@breltJingusa.com 

**CONFIDENTIAL ** 

Please check our website at www.breitling.com 

On Jun 3, 2013, at 11:22 AM, "Beth Haddad" <beth.haddad@breltllngus .t.om> wrote: 

BTW, I am not at all upset with you. I appreciate your apology, but I am not putting up with his shit anymore. I am here 

to work and am not paid to be anyones friend or socialize. He doesn't have to like me and I don't have to like him. I will 

not socialize with him in any way. I will not be told not to laugh or smile and if it "bothers" him that's his 

problem (especially when all the boys are on the floor with laughter) 

Its actually the best thing that could happen. No one has to pretend anything. 

Beth Haddad 

West Coast Sales 

Breitling USA 

206 Danbury Rd 

Wilton Ct 06897 

USA 

office: 203-762-1180 x337 

beth." ddad@breltlinguSil.com 

Please check our website at www.breitl ing.com 

BREITLI NG _7018 
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September 18, 2012 

Fred Cargian 
422 West 22nd Street 
Apt. #6 
New York, NY 10011 

Dear Fred, 

<8~V 
BREITLING 

1884 

The purpose of this warning is to address to you the seriousness of the situation 
that occurred on Sunday, September 16th during our Reno bowling outing. You 
are being addressed with a written warning so that you realize how unacceptable 
your behavior was. 

On Sunday, September 16th during our bowling outing (with our guests) you 
approached me in a manner that was completely unacceptable. You were 
obviously upset and used extremely poor judgment by thinking that using the 
word "fuck" or yelling at me in front of guests and colleagues was a good idea. 
Your behavior and language was totally inappropriate and showed a lack of 
respect to me, to yourself, and to Breitling. 

You will be closely monitored and if you are warned again about your behavior, 
we will have no choice but to address the issue with you again which will lead us 
to taking action up to and including termination from Breitling. 

We expect all employees to maintain superior performance and professional 
behavior at all times. Please do not hesitate to talk to me or HR if you have any 
questions or concerns regarding this issue. 

Regards, 

~~ 
Thierry Prissert 
President 

BREITLING USA 

BREITLING U S.A. INC .. HANGAR 7 . 206 DANBURY ROAD· WILTON, CT 06897· PHONE ,203) 76211 80 
TELEFAX (203) 762 11 78 
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Thanks, 

Diana Figueroa 

Human Resources Manager 

Breitling USA 

Hangar 7 

206 Danbury Road 

Wilton, CT 06897 

Phone: 203.762.1180 ext. 310 

Fax: 203.762.3665 

Check our website at www.Drci llinR.com 

From: Sebastien Amstutz 

Sent: Monday, September 17,2012 4:16 PM 

To: Diana Figueroa 

Subject: Fw: fred last night 

Hello. 

Hope you had a good week-end. 

Can you please see attached email from Thierry and draft a warning letter for fred. 

Thanks 

-----Original message-----

From: Thierry Prissert <Thierry .Prisserl@breitlingusa.com> 

To: Sebastien Amstutz <sebastien.amstutz@breit li ng!'SCI.conp 

Sent: Mon, Sep 17, 2012 16:52:23 GMT +00:00 

Subject: fred last night 

HellO Sir,hope you had a fun time last night at bowling 

Fred came to me at the bowling and had an unacceptable behavior while addressing me (almost in front of clients and 

staff) all heard him he used the word F ... and was mad (for actually no valid reason) 

I want to send him an email (letter) as a warning (not acceptable to have this behavior in front of guest and colleagues. 

You prefer email and or and letter 

Do you have a sample letter that phrase a Warning or not? 

Thank you 

In the air between sic and new york 

We can talk when I land if you are available 

landing at 4,30 eastern time 

cheers 

BREITLING _1444 
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Thierry Prissert 

President 

Breitling USA 

206 Danbury Road 

Wilton, CT 06897 

USA 

Phone: 203 .762.1180 

Fax: 203.762.1178 

Email:Thlerry.Prissert@breitiingusa.com 

Check our website at: www.breitling.com 

BREITLlNG_1445 
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From: Fred Cargian 
Sent: 
To: 

Monday, October 22/ 2012 11 :21 AM 
Diana 

Subject: RE: Vacation Days 

Ok, taking off the rest of the year .... ha. 

Fred Cargian 
NE Sales Representative 

Breitling USA 
Hangar 7 
206 Danbury Road 
Wilton, CT 06897 
USA 

Phone: 203.762.1180 ext. 315 
Fax: 203.762.1178 
Check our website at www.breitling.com 

From: Diana Figueroa 
Sent: Monday, October 22, 2012 12:08 PM 
To: Fred Cargian 
Subject: RE: Vacation Days 

Hey Fred! 

According to my records, here's what you have remaining for 2012. 

17- Vacation Days 
11- Sick Days 
2- Personal Days 

Thanks, 

Diana Figueroa 
Human Resources Manager 

Breitling USA 
Hangar 7 
206 Danbury Road 
Wilton, CT 06897 

Phone: 203.762.1180 ext. 310 
Fax: 203.762.3665 
Check our website at www.breitlinq.com 

4 0000180 
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From: Fred Cargian 
Sent: Monday, October 22, 2012 11:53 AM 
To: Diana Figueroa 
Subject: Vacation Days 

Hi Diana; 

How many days have I used? I am confused as usual! 

Fred Cargian 
NE Sales Representative 

Breitling USA 
Hangar 7 
206 Danbury Road 
Wilton, CT 06897 
USA 

Phone: 203.762.1180 ext. 315 
Fax: 203.762.1178 
Check our website at www.breitling.com 

5 
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**CONFIDENTIAL ** 

To: Brian Criddle 
From: Diana Figueroa., HR Mt~agcr 
Date: August 23. 2013 

1-
i&E!4 

\Vrittcn Warning 

Re: Misuse of Company Credit Card, Misrepresentation about Whereabollts 

As pt!r your conversatio-tl with Sebastien AmsUltz and Chnck Anderson on Wednesday, August 
141h and with Thierry Prissert all Thursday, August 15, 2013, you are being given. tbjs Written 
Warning regarding the misuse of your Corporate AMEX card and the fact that you 
misrepresented your whereabouts in July 2013. On your call report you mentioned that you were 
visiting stores in Nevada f<.)r a couple of days when your receipts showed that you were in fact in 
California. 

Please note that this behavlol' will not be t()lerated. As per your Employment COlltract, you are 
given an nJlnwance for business related travel and entertainment expenses. Y Oll are to 
always follow the Breitling USA Travel and Entertainment Expense General Policies ami 
Guidelines. 
________ . ___ 0'-_. __ .. __ .... ________ ._.". _______ . . ~. _____ .-. __ 

We want io make it very clear that you must never use ihe Corp()1'ate Amex cal'd for personal 
expt'l1ses. Thls is your first and only wmTdng regarding this matter. Failure to comply with this 
11.110 will result in your tennination from Breitling ·USA. 

A copy of this warning will be placed in your personnel file. 

Please fed free to contact me with any' questions or concerns . 

~: :. 
. ;; ..... ,:: : ~- :,; ~ . 

BREITLlNG_7591 
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Message 

From: 

Sent: 

To: 

**CONFIDENTIAL ** 

Sebastien Amstutz [/O=BREITLINGUSA/OU=Cf/CN=RECIPIENTS/CN=SAMSTUTZj 

9/18/2013 9:13:57 PM 

Brian Criddle [brian.criddle@breitlingusa.comj 

CC: 

Subject: 

Thierry Prissert [thierry.prissert@breitlingusa.comj; Chuck Anderson [charles.anderson@breitlingusa.com] 

Amount due to Breitling 

Attachments: Expenses.docx 

Good morning Brian, 

I hope you made it safe home. 

I am getting back to you following our talk on Sunday in Reno with Thierry and Chuck. 

As mentioned to you, we have looked carefully at all of your expenses since the beginning of the year. 

Attached you will find a spreadsheet recap of what you owe to Breitling USA. Total amount: $5,981.11 Please write 
us a check in such amount as soon as possible so we can close this case. 

We look forward to the future. 

Thank you. 

Kind regards, 

Sebastien 

BREITLI NG _7583 
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A-583

"''''CONFIDENTIAL ** 

January expenses 
Parking over the holiday break in LV Dec 202012- Jan 6 2013 $180.00 
Mail box rental fee in SLC $136 - should not have box in SLC. Box should be in 
LV 
Wednesday 1/2 - Schedule says Goldsmith - receipts look like cafe, lunch and 
picking up office supplies all day 
Thursday 1/3 Office Max - floor for office????? $202.98 
Friday 1/4 Gas in SLC ( car parked in LV) $42.35 

Monday 1/21 Delta SLC to LV $221 .90 
Tuesday 1/28 schedule says he was in LA but was in SLC 

Total personal charges for Jan $783.23 

February expenses 
Monday 1/28 Gas in SLC $75.86 (car parked in LV) 
Monday 1/28 Meal in Utah with guest $17.18 
Flew Tuesday 1/29 to LA for 24 hrs and back to LV on 1/30 
Monday 2/4 Delta purchased ticket to SLC for weekend travel Of Feb 9 - $394.80 

2/14 - 2 dinner checks in LV one for $69.24 and $72.94 
Monday 2/11 Starbucks in SLC - Office Day $4.37 
Monday 2/11 Taco Bell in SLC - Office Day $6.24 
Monday 2/11 7-11 in SLC - Office day $4.26 
Monday 2/11 Yardhouse - Office day $30.23 
Friday 2/15 Meal at airport going away for weekend to SLC $10.42 
Friday 2/15 Meal at airport going away for weekend to SLC $12.84 
Flight 2/15 LV to SLC bill for 1/2 ticket $262.50 
Sunday 2/17 Gas in SLC (car parked in LV) $51.82 
Monday 2/18 Cafe in SLC (Holiday BUSA) $5.73 
Monday 2/18 Parking ticket in LV for weekend parking $39 - travel to SLC for 
weekend. 
Friday 2/22 - Schedule says he was in 2 Hing Wa Lee doors - returned rental 
car at 8:04 at LAX 

Total personal charges for February $1057.43 

March expenses 
Car parked in LV 
Saturday 3/2 Gas in SLC $23.10 
Sunday 3/3 Gas in SLC $46.04 
Tuesday 3/5 Gas in SLC $46.57 
Tuesday 3/5 Gas in WY $49.39 
Wednesday 3/6 Gas in WY $39.91 

BREITLI NG _7584 
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A-584

**CONFIDENTIAL ** 

Friday 3/15 schedule says he visited Polachecks - rental turned in at LAX at 9 
am 
Friday 3/15 car wash in Utah (car parked in LV from 3/12 to 3/20) $24 
Friday 3/15 meal in SLC $17.72 
Friday 3/16 Gas in SLC $45.26 
Friday 3/16 car wash with Odor Bomb in SLC $43.80 

Week of March 18 -22 
Car rented 3/18 Turned in 3/20 at 5:30 pm at LAX 
Thursday 3/21 Schedule says Tourneau Century City - he was in LV 
Friday 3/22 schedule says LV store visits - he was in Utah 
Friday 3/22 Breakfast charge travel to SLC $4.75 
Friday 3/22 Lunch expense on SLC $31.61 
Sunday 3/24 gas in SLC (car parked in LV) $30.57 
Monday 3/26 Gas in SLC $56.31 
Monday 3/26 Gas in SLC $47.39 

Delta Friday Mar 22 LV - SLC $233.90 

Total personal charges for March $740.32 

April expenses 
Week of April 1-5 
Schedule says CA stores for everyday 
Thursday 4/4 Charges in Utah schedule says Feldmar and Century City; rental 
car turned in at 10:04 am at LAX 
Chilis #18 lunch charge in UT $27.93 
Kobe Japanese #21 dinner charge in UT $56.65 

Hotel receipt for a hotel weekend stay in Huntington Beach for Brian Criddle and 
guest. Receipt # 13 Charge is $643.70 
Check in Friday night 
Check out Monday morning. 

Back in LA on Friday 4/5 

New rental car picked up on Friday 4/5 and returned Tuesday 4/9 (weekend 
rental) $118.15 
Car parked in LV from 4/1-4/9 $84.00 

Saturday 4/13 Gas in SLC (car parked in LV) $43.59 
Saturday 4/13 Coffee Starbucks UT $4.37 

Tuesday 4/16 Gas in SLC (car parked in LV) $35.18 

BREITLlNG_7585 
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A-585
**CONFIDENTIAL ** 

Total personal charges for April $ 1013,57 

May expenses 
517 Delta receipt #22 Flight on Monday May 13: SLC to LV returning to SLC on 
5/17 $345.80 

Office day was 5/10 three charges made 
Cafe breakfast #33 $9.96 SLC 
Gas Charge in SLC #35 $44.26 (Car parked in LV) 
Lunch in SLC #36 $22.38 

Office day was 5/17 two charges made 
Breakfast #51 $9.71 
Lunch at airport #49 $33.44 

5/22 Delta receipt #57 Flight on Monday May 27: SLC to LV One way $225.90 
5/23 Taxi in SLC $61.16 
5/24 Gas Charge in SLC #66 $59.86 (car parked in LV) 

Office day 5/24 three charges made 
Breakfast #76 $22.11 
Dinner #75 $39.73 
Starbucks # 77 $12.73 

Saturday 5/25 
Starbucks #78 $4.37 
Sunday 5/26 Gas Charge in SLC $55.27 (car parked in LV) 

Total Personal charges for May: $946.68 

June expenses 
Office day 6/3 
Breakfast #15 $5.72 
Lunch #16 $11.32 
Dinner #17 $41.81 

June 5 Vacation day 
Cafe #21 $11.09 
Lunch #23 $17.14 
Dinner #24 $20.00 

June 6 Vacation day 
Lunch #27 $15.76 
Dinner #26 $75.09 

BREITLlNG_7586 
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A-586

**CONFIDENTIAL ** 

June 8 Saturday 
Starbucks #31 in SLC $16.88 

June 16 Delta receipt # 50 Flight from LV to SLC to LV for the weekend (June 
21-June 23) $408.80 
June 16 Sunday Misc. charge #52 $7.69 

June 21 - reported in LV seeing Jewelers of LV; flew to SLC early am 
June 21 Gasoline #64 $35.01 Car parked in LV 
Breakfast #66 $8.90 
Lunch $8.00 
6/23 #68 Parking for weekend in LV #68 $30.00 

June 27 charged Delta receipt #80 Flight from SLC to LV $240.90 on June 30 

June 27 and 28 
Vacation days 
Breakfast both days $9.60 and $10.47 

Total charges for June 2013 $974.18 

July expenses 
Saturday June 29 
Gas in SLC $75.31 car parked in LV 

On July 10 and 11, it was reported that three POS were visited each day in Las 
Vegas. There are expenses on these days that show the time was spent in CA
car rental in Long Beach and parking expense in San Diego. 

Wednesday 7/10 Expenses 
Lunch at LV Airport $28.34 @2:39 pm 
Car rental in Long Beach $73.18 @4:45 pm returned on 7/11 @10:35 am 
Parking garage on 7/10 $32 in San Diego 

Thursday 7/11 Expenses 
Lunch at Long Beach Airport $17.60 
Gasoline in Long Beach $30.26 
Parking LV Airport $18.00 

Friday 7/12 expenses listed as office day in SLC 
Cafe for breakfast $6.35 
Lunch $40.11 

Saturday 7/13 expenses 
Gas in SLC $69.51 car parked in LV 
Starbucks $5.77 
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A-587

Sunday July 14 expenses 
Starbucks $4.48 

Monday 7/15 expenses 
Gas in SLC $64.79 

Friday July 19 

**CONFIDENTIAL ** 

Scheduled says Bentley dealership in LA. Was in LV as of Thursday evening. 
Day was spent driving to Utah for vacation break. 

Total personal expenses for July 465.70 

Total Due BUSA for 2013 $5981.11 
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EXHIBIT 26 
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A-589

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 
-------------------------------------------X 
FREDERICK M. CARGIAN, 

Plaintiff, 

-against-

BREITLING USA, INC., 

Defendant. 

Civil Action No. 15-cv-01084 
-------------------------------------------x 

233 Broadway 
New York, New York 

December 9, 2015 
10:05 a.m. 

DEPOSITION of SEBASTIEN AMSTUTZ, taken 

Page 1 

before Alexis Perez Jenio, a Shorthand Reporter 

and Notary Public of the State of New York. 

ELLEN GRAUER COURT REPORTING CO. LLC 
126 East 56th Street, Fifth Floor 

New York, New York 10022 
212-750-6434 
REF: 111263 
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A-590
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Page 13 

AMSTUTZ 

A No. 

Q What is your visa status? 

A I'm a green card holder. 

Q When were you first hired by Breitling 

USA? 

A First of January 2005. 

Q And before you were hired by Breitling 

USA, did you have any association with 

Breitling SA or anyone of its subsidiaries? 

A I worked for a couple of months with 

Breitling SA. 

Q What do you mean, you worked for a 

couple of months with Breitling SA? 

A The preparation of -- of you know, 

to prepare the transition to come here to the 

US. 

Q So you were originally hired by 

Breitling SA? 

A No. 

Q Who hired you? 

A Breitling USA. 

Q But who, what person, what human being 

said, "You're hired"? 

A It was, at the time, Marie Bodman. 

If 

,I 

'I 
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A-591
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AMSTUTZ 

of the sales representative and presented it to 

them at that time. 

Q Did you ever -- looking at Amstutz-3, 

had you ever checked to see whether the figures 

that were incorporated in Amstutz-3 were 

correct? 

A No. 

Q Was this -- was Amstutz-3, which is the 

sell-in for 2012, Breitling 631, was that 

manually compiled? 

A Yes. 

Q What documents were used to create it? 

A I don't know. 

Q Okay. 

MS. GOODMAN: Four. 

(One-page document titled "Sell In 

2011 Breitling," Bates stamped 

Confidential Breitling_ 632, was marked 

Exhibit Amstutz-4 for identification.) 

it. 

MS. GOODMAN: Do you have a copy? 

MR. SINGER: No, but he's making 

You can, if you want. That's okay. 

Go ahead. 
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A-592

Page 38 

1 AMSTUTZ 

10:43:48 2 Q Can you recognize Amstutz Exhibit 4? 

10:43:53 3 A Yes. 

10:43:53 4 Q Can you tell me what that is? 

10:43:59 5 A The sales figures, part of the 

10:44:04 6 presentation, the presentation in the sales 

10:44:08 7 meeting sometime beginning of 2012. 

10:44:13 8 Q And it's for the presentation which 

10:44:15 9 reflects sales results for 2011. Is that 

10:44:20 10 correct? 

10:44:20 11 A Yes. 

10:44:21 12 Q And did you again participate in that 

10:44:23 13 sales meeting where the presentation was made? 

10:44:26 14 A Yes. 

10:44:27 15 
'I 

) 
Q Was this document manually compiled? 

10:44:32 16 A Yes. 1 

10:44:32 17 Q Did you compile it? 

10:44:35 18 A No. 

10:44:35 19 Q Do you know who did? 

10:44:37 20 A No. 

10:44:38 21 Q Did you ever check to see for accuracy 
i 

10:44:41 22 of the document? l 
10:44:42 23 A No. 

10:44:42 24 Q Now, it says at the bottom there, it 

10:44:54 25 says, "Excludes Tourneau." Can you explain what 
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A-593
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AMSTUTZ 

spreadsheet. 

Q Okay. 

Now, as I understand it, the 

computer by 2011, the computer was able to 

rectify the sales figures so the adjustments for 

the stores that had multiple locations were 

right within the computer system. Is that 

correct? 

A I do not recall when exactly the 

computer system was able to do that ... that ... 

Q Conversion? 

A Conversion. 

Q Was that about 2011, you think? 

A Yes. 

Q So looking at Amstutz-5, the sales 

figures represented there, as I understand it, 

do represent the adjusted the numbers. Is that 

correct? 

A Yes. 

Q You need to take your hand ... 

A Yes. 

Q Thank you. 

Looking again at Amstutz-5, what were 

the underlying documents that were used to 

i 

) 
I 
\ 

I 

I 

I 
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A-594
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AMSTUTZ 

A I don't recall exactly which ones. 

Q Do you recall at all which ones you 

supplied information about? 

A I am sure that I saw a few of the 

information that were provided, but I don't 

recall which ones exactly. 

Q Okay. Look at page 9 to 10. 

Page 55 

Interrogatory 22 asks to identify the 

name and job title of the individual who created 

the document identified as Breitling 635. And 

in answer, after objections are made, it says, 

"Sebastien Amstutz." Now, is Sebastien Amstutz 

you? 

A Yes. 

Q Is this untrue, that you did not create 

this document, 635, which is what's now been 

marked as Amstutz Exhibit 8 for this deposition? 

A I oversaw, yes, the administrative 

part, but not the -- all the sales numbers. 

Q So who created it then? Who did you 

oversee? 

A Sales, and -- it is our sales 

department that put together the numbers in 

hold on. I'm sorry, it's so small. Sorry. 
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A-595
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AMSTUTZ 

So it's Diana. 

Q So you oversaw Ms. Figueroa? 

A I'm sorry, it was so small that I 

thought it was sales numbers. 

Q I can't do anything better. This is 

how it was given to us. 

A Yeah, I'm sorry. 

Sales -- I mean, I thought it was sales 

numbers, and in fact it is salary numbers. And 

yes, I mean, I retract myself. I mean, I 

oversaw Diana Figueroa. 

Q So it's not true, when I asked who 

created it, you did not create it? 

A I did not create it, but I transferred 

it. 

Q You transferred what? 

A Yes. 

Q What do you mean when you say you 

"transferred it"? 

A I take responsibility that this 

information is correct. 

Q Did you check to see that the 

information was correct? 

A I did not check. 
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AMSTUTZ 

Q We have been told that information, in 

fact, on Document 635 is inaccurate. Do you 

agree with that? 

A Yes. 

Q In what way? How do you know that it's 

inaccurate if you've never 

A We reviewed all documents and 

determined the inaccuracy of the documents. 

Q When did you review this document? 

A Ah, a few months ago. 

Q And when was it originally created? 

A I would not ... 

Q Approximately. 

A I mean, more than a year ago, a year 

ago. 

Q So it's a document that was created 

specifically in reference to this litigation? 

A Yes. 

Q And can you tell me what about this 

document is inaccurate? 

A You know what, I'm sorry, but I cannot 

see it. 

Q You can't see it. 

A No. 

" 

! 
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AMSTUTZ 

Q I understand that problem. 

A I would not be able to tell you. 

MS. GOODMAN: Off the record. 

(An off-the-record conversation was 

held. ) 

MS. GOODMAN: This is 10. 

(One-page spreadsheet of sales rep 

totals for 2009 through 2014, Bates 

stamped Confidential Breitling_ 636, was 

marked Exhibit Amstutz-10 for 

identification.) 

Q I'm showing you what's now been marked 

as Amstutz Exhibit 10, which is Breitling 636. 

Can you identify this document? 

A Yes. 

Q What is it? 

A Sales comparison per region or per 

sales rep from 2009 to 2014. 

Q Do you know who created this document? 

A No. 

Q This document was created, was it 

not well, after the beginning of this 

litigation. Is that correct? 

A Can you rephrase it or repeat? 

II 

/ 

'I 

) 

.' 
I 
I 
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AMSTUTZ 

(An off-the-record conversation was 

held. ) 

A Okay. 

Q If you'll see that in Amstutz-3, it 

shows that Fred Cargian's total sales in 2012 

was $12,899,581. Do you see that? 

A Yes. 

Q And then, if you look at Amstutz-8, it 

will show that Fred's total in 2012 was 

$9,809,464. Can you --

MR. SINGER: 465. 

MS. GOODMAN: 465, okay. I 

couldn't read it I, guess. 

Q Can you explain the disparity between 

those two charts that supposedly reflect sales 

for 2012? 

A No, I can't. 

(Pause) 

Q Again, if you look at -- no. 

(Pause) 

MS. GOODMAN: I might come back to 

this one. 

Q I would like to better understand how 

the bonus system works for the sales 
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AMSTUTZ 

Q Okay. You don't remember that in 2013 

it was uncovered that Mr. Criddle falsified his 

reports? 

A I remember. 

Q Okay. And you remember that he claimed 

to be in Las Vegas when in fact he was really on 

personal business in Los Angeles? 

A Correct. 

Q Or vice versa. Do you remember that? 

A Yes. 

Q Was anything said about that in his 

review of 2013? 

A It was previously said to him. I don't 

know if his review, if we still talked about it. 

I don't recall that we talked about it in his 

review. 

Q And in discussing his bonus for the 

qualitative portion, was he told, you know, you 

aren't getting your bonus for the qualitative 

session given what you did? 

A I don't recall what we -- I mean, I 

would need to check. 

Q To the best of your recollection, 

was did he receive at least some money for 

II 
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AMSTUTZ 

Exhibit 1, that's Breitling 627. Do you see 

that? 

A Yes. 

Q And if at the same time, you can take 

out Exhibit 10, which is Breitling 636. 

Now, if you will look at Exhibit 1, it 

says that for the year 2009 in Northeast 1, 

which is Fred Cargian's district, correct -- no, 

look at Exhibit 1. 

A Yup. 

Q I'm asking you to look at. 

A Sorry. 

Q That's Mr. Cargian's district, 

Northeast 1, right? 

A Yeah. 

Q It says that he had sales of 11 

million, 300 hundred and 

looking at the wrong year. 

oh, I'm sorry. I'm 

He had sales of $11,162,298. Do you 

see that? 

A Yes. 

Q NOw, if you look at Exhibit 10, and if 

you look at 2009, it says, Fred -- meaning Fred 

Cargian -- Northeast 1, had sales in 2009 of 

Case 16-3592, Document 40-1, 01/26/2017, 1955658, Page58 of 94



Case 1:15-cv-01084-GBD-HBP   Document 47-10   Filed 03/29/16   Page 14 of 28

A-601

1 

14:11:25 2 

14:11:33 3 

14:11:33 4 

14:11:35 5 

14:11:38 6 

14:11:38 7 

14:11:38 8 

14:11:43 9 

14:11:48 10 

14:11:51 11 

14:12:02 12 

14:12:11 13 

14:12:14 14 

14:12:19 15 

14:12:22 16 

14:12:22 17 

14:12:25 18 

14:12:30 19 

14:12:31 20 

14:12:34 21 

14:13:02 22 

14:13:10 23 

14:13:13 24 

14:13:18 25 

AMSTUTZ 

$10,460,106. Do you see that? 

A Yes. 

Q Can you explain the contradiction 

Page 126 

between those numbers for the sales in the same 

year? 

A 

Q 

No. 

What documents -- now, do you believe 

that Amstutz-l is the correct; or, as between 

those two, would be the document you would rely 

upon? 

A 

Q 

(Pause) 

I don't -- I mean, I don't know. 

Well, Amstutz-l was refreshed. That's 

an Excel sheet. Is that correct? 

A Yeah. 

Q And that Excel sheet was based upon 

those client lists, customer lists, correct? 

A 

Q 

Correct. 

That would be, as represented in 

what's that, Amstutz ... 

(Pause) 

I'll come back to that. 

If you can look at Exhibit 1 again 

A Yeah. 

Case 16-3592, Document 40-1, 01/26/2017, 1955658, Page59 of 94



Case 1:15-cv-01084-GBD-HBP   Document 47-10   Filed 03/29/16   Page 15 of 28

A-602

1 

14:13:19 2 

14:13:24 3 

14:13:28 4 

14:13:30 5 

14:13:35 6 

14:13:37 7 

14:13:38 8 

14:13:41 9 

14:13:47 10 

14:13:47 11 

14:13:51 12 

14:13:55 13 

14:14:09 14 

14:14:09 15 

14:14:12 16 

14:14:14 17 

14:14:20 18 

14:14:23 19 

14:14:27 20 

14:14:28 21 

14:14:31 22 

14:14:37 23 

14:14:53 24 

14:15:00 25 

Page 127 

AMSTUTZ 

Q -- and you look at the north -- that's 

Breitling 626. And look at North Central. They 

had sales 

MR. SINGER: You mean 627, Counsel? 

Q 627. 

MR. SINGER: Okay. 

Q They had sales, the North Central rep 

had sales of $5,704,523. Do you see that? 

A Yes. 

Q Now, if we look at North Central, 

that's Rick Lambert. On Exhibit 10, it reflects 

sales of $6,117,948. Do you see that? 

A Yes. 

Q Can you explain that contradiction? 

A No, I can't. But the change of 

territory that -- urn. I don't recall, or I 

don't I don't remember. 

Q Why would there be a change -- what do 

you mean that there's a change of territory? 

We've established that Amstutz-10 was created 

after this litigation began, right? Amstutz-10. 

A Yes. 

Q We're finished with those documents. 

I think we discussed at sort of the end 
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AMSTUTZ 

of this morning's session about Mr. Criddle and 

your acknowledgment about his misrepresenting 

his expense reports and claiming he was in 

certain areas that he really wasn't, correct? 

A Correct. 

Q And were you at a session with 

Mr. Criddle and Mr. Prissert when this matter 

was discussed with him? 

A Right. 

Q Was Mr. Anderson at that session also? 

A Yes. 

Q Where was that session? 

A In Reno. 

Q And when was that? 

A In September of that year, so it's two 

thousand and ... 

Q '13? 

A Yes. 

Q Wasn't the incident in 2013? 

A Yes. 

Q How did the facts, the 

misrepresentation, and also, you know, claiming 

personal expenses as business expenses, how did 

that come to your attention and Mr. Prissert's 

I 
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AMSTUTZ 

A -- to the company. 

Q Well, was the more -- I mean, did 

Mr. 

MS. GOODMAN: Withdraw that. 

Q Did Mr. Anderson indicate -- it's not 

only because he was claiming personal expenses 

as if they were business expenses, but his 

reports were dishonest. In fact he wasn't 

making the calls that he was supposed to be 

making, correct? 

A Correct. 

MR. SINGER: Objection to the form. 

You can answer. 

A Correct. 

Q And did Mr. Anderson say anything to 

you about that falsehood? 

A Yes. 

Q What was his response to the fact that 

he that Mr. Criddle was claiming to be 

calling on customers in Las Vegas when in fact 

he was on personal business in Los Angeles, or 

the reverse, whichever it was? 

A A lack of trust in Mr. Criddle. 

Q Did he say anything more about lack of 
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1 AMSTUTZ 

14:18:41 2 trust in him? 

14:18:44 3 A Essentially, a lack of trust in 

14:18:49 4 essentially a lack of trust. 

14:18:51 5 Q And what did you say in response to 

14:18:54 6 that? 

14:18:54 7 A I would fire him. 

14:18:56 8 Q Was he fired? 

14:18:58 9 A No. 

14:18:58 10 Q Who decided that he should not be 

14:19:02 11 fired? 

14:19:02 12 A It was a cornmon decision between 

14:19:08 13 Mr. Anderson and Thierry Prissert. 

14:19:09 14 Q Were you in that conversation when it 

14:19:13 15 was decided that he would not be fired? 

14:19:15 16 A Yes. 

14:19:15 17 Q Your position was that he should be 

14:19:17 18 fired? 

14:19:18 19 A Yes. 

14:19:18 20 Q Mr. Anderson's position was that he 

14:19:21 21 should be fired, correct? 

14:19:23 22 A No. 

14:19:23 23 Q What was his position? 

14:19:25 24 A It was, we Want to talk to him and then 

14:19:30 25 decide. 
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AMSTUTZ 

Q And what was Mr. Prissert's decision? 

A We want to talk to him and then decide. 

Q Who expressed that position first, 

Mr. Anderson or Mr. Prissert? 

A I don't recall who. 

Q What was the reason you said that you 

should fire him? 

A Because my point of view is that once 

I -- we lose trust in somebody, that somebody 

should not be a part of the company anymore. 

Q And what was the reason that 

Mr. Anderson said, We want to talk to him first 

before we make that decision? 

MR. SINGER: Objection to the form. 

MS. GOODMAN: Well, I'll step 

back --

MR. SINGER: Hold on. What was his 

reason or did he say what his reason 

was? 

MS. GOODMAN: Read my question, 

please. 

(The last question was read back by 

the court reporter.) 

Q You may answer the question. 

II 
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AMSTUTZ 

Mr. Anderson and Thierry Prissert acknowledged 

that we would keep him. And I said to him I 

would -- if it was up to me, I would have fired 

him. 

Q So did you and Mr. Anderson and 

Mr. Prissert discuss your positions about 

termination prior to the conversation --

A Yes. 

Q -- in Reno? 

A Yes. 

Q When did that conversation take place? 

A I would say a few days before. 

Q A few days before 

A A few days or weeks before. Because I 

don't recall exactly when was -- when was 

exactly the incident, if it was late July, or --

so we said, okay, we're going to talk to him in 

Reno, since that's where we all meet. 

Q Besides your expressing your view that 

you would have fired him, was anything more said 

about what kind of disciplinary action should be 

taken against Mr. Criddle? 

A Yes. 

Q What? 

I 
I 
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1 AMSTUTZ 
" 

14:23:38 2 A To reimburse the company for all the 
J 

14:23:42 3 expenses that he incurred. 

14:23:43 4 Q Well, that's not -- do you consider 

14:23:47 5 that disciplinary --

14:23:47 6 A I'm sorry. 

14:23:48 7 Q -- that he has to pay back all the 

14:23:52 8 money? 

14:23:53 9 A So there was no disciplinary action. 

14:23:55 10 Q Was Ms. Figueroa involved in any way? 

14:23:59 11 As a human resources manager, was she involved 

14:24:03 12 in any way in any of the discussions or any of 

14:24:05 13 the decisions? 

14:24:06 14 A No. Ii II 

14:24:06 15 il 
11 

Q Did you as the finance person suggest 

14:24:17 16 that maybe you should look back at Mr. Criddle's 

14:24:21 17 earlier records, since he's now misrepresented 

14:24:25 18 in such a large amount -- it was over $5,000, 

14:24:29 19 right? 

14:24:29 20 A Correct. 

14:24:30 21 Q Did you suggest and say, Let's go and 

14:24:32 22 look further back and see if we have any other 

14:24:36 23 inconsistencies? 

14:24:37 24 A Yes. 

14:24:37 25 Q Did you do that? 
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1 AMSTUTZ 

16:10:46 2 Mr. Cargian. 

16:10:46 3 But I guess, I mean, if I -- if I 

16:10:50 4 recall -- I mean, even if you take the incident 

16:10:53 5 of Reno in two thousand and -- if I'm correct, 

16:11:01 6 it's 2012. I mean, for me, I said this is an 

16:11:05 7 incident where, I mean, basically I would, and 

16:11:09 8 as I said it before, for -- for -- for ... 

16:11:18 9 Urn, for Brian Criddle, I said the fact 

16:11:22 10 to say "fuck" to your president, I mean, it's --

16:11:27 11 for me, it's something that I would have fired 

16:11:30 12 him. 

16:11:30 13 Q How do you know he said "fuck" to the 

16:11:34 14 president? 

16:11:34 15 A I was there. 

16:11:35 16 Q Did you hear it? 

16:11:36 17 A No, I did not hear it. I 

16:11:38 18 Q Okay. So you didn't hear it and the 

16:11:40 19 president was standing right next to you? 

16:11:43 20 A Oh, no, he was not standing. He was in 

16:11:46 21 the bowling area and I was not next to him. 

16:11:49 22 Q So you had no personal knowledge that 

16:11:50 23 any of this really happened? 

16:11:51 24 A I heard it a few hours later, because 1 

16:11:56 25 everyone was decent to try to keep it -- to keep 
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AMSTUTZ 

it like this. 

Q From Mr. Prissert you heard what 

happened? 

A Yes. 

Q As human resource manager, head of 

human resources, did you try to find out from 

Mr. Cargian what happened? 

A No. 

Q Were you aware of the fact that 

Mr. Prissert, and Mr. Lambert --

MR. CARGIAN: Anderson. 

Q and Mr. Anderson went ahead and 

started bowling while Ms. Sommer and Mr. Cargian 

were left with the responsibility of taking care 

of the customers? Were you aware of that fact? 

A No. 

MR. SINGER: Objection. 

You can answer. 

Assumes facts not testified to. 

You can answer. 

Q Where were you? You said, quote, I was 

there. Where were you? 

A I mean, the group was big. I was with 

some of the participants and maybe even some of 
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the clients or co-workers there. 

Q Okay. 

A And I guess, I mean, you have mini 

groups, and and that's the way it went. 

Page 215 

Q So you could not hear anything that was 

said? 

A No. 

Q Where was Mr. Cargian -- excuse me, 

where was Mr. Prissert and Mr. Anderson and 

Mr. Lambert? 

A Where? 

Q Yeah, where were they when this -- this 

comment was made? 

A He was in the bowling area in Reno. 

Q And were they bowling at the time? 

A I would not be able -- if they were 

throwing the ball or we were all in the 

bowling area, yes. How were they sitting? Were 

they bowling? I mean, I guess everyone was kind 

of bowling. 

Q So did you get there after everybody 

else got there? 

Who did you come over with? 

MS. GOODMAN: Withdraw that. 

II 
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1 AMSTUTZ 

16:14:04 2 Q As I understand it, you were all eating 

16:14:07 3 or having dinner or something like that before? 

16:14:10 4 A Before going to the bowling area. 

16:14:13 5 Q Okay. 

16:14:13 6 As I understand it, Mr. Anderson, 

16:14:17 7 Mr. Prissert and Mr. --

16:14:20 8 MR. CARGIAN: Lambert. 

16:14:22 9 Q Lambert --

16:14:22 10 MS. GOODMAN: Thank you. 

16:14:24 11 MR. CARGIAN: And actually 

16:14:25 12 Ms. Haddad. 

16:14:26 13 Q -- and Ms. Haddad, as I understand it, 

16:14:29 14 the three of them left and started bowling. 

16:14:32 15 Were you aware of that? 

16:14:34 16 MR. SINGER: Objection to the form. 

16:14:35 17 That wasn't his testimony. That's an i 

I 

16:14:35 18 assertion. " 

16:14:35 19 MS. GOODMAN: That's right. 

16:14:39 20 MR. SINGER: You can answer. 

16:14:39 21 A No. 

16:14:43 22 Q Do you know who -- was anybody at 

16:14:43 23 what point did you leave the restaurant to go 

16:14:46 24 other to the bowling alley? 

16:14:48 25 A I'm sure I left pretty much when 

II 
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AMSTUTZ 

everyone left. 

Q Okay. 

A Except, and you are -- and you 

learned -- I mean, I'm learning it now, that the 

group had left before. We kind of always --

Q 

MR. SINGER: Well, I just want to 

clarify something: Her questions are 

not testimony. So it's what she's 

saying --

But you wouldn't if Mr. Cargian 

testified to that, you would have no evidence or 

personal knowledge that it was not true, would 

you? 

A No. 

Q And you made no effort to get both 

sides of the story there, did you? 

MR. SINGER: Objection to the form. 

You can answer. 

A No. 

Q And you don't know whether anybody 

besides Mr. Prissert, or even whether 

Mr. Prissert heard what Mr. -- anything that 

Mr. Cargian said, do you? 

A No. 
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AMSTUTZ 

Q Your only knowledge about what happened 

is what Mr. Prissert tells you happened? 

A Yes. 

Q And you never questioned him about what 

led to this? 

A No. 

Q And you never questioned Mr. -- before 

a decision was made what to do, you never 

questioned Mr. Cargian? 

A No. 

Q Now, before a decision was made about 

Mr. Criddle, everyone said, Well, let's talk to 

him first, correct? 

A Yes. 

Q And people did talk to him first, 

correct? 

A Yes. 

Q And in fact he was given a warning 

letter before you had this meeting --

A Yes. 

Q -- in December. So at the time you 

uncovered the fabrications in his reports, a 

warning letter was sent out and he knew at that 

point he wasn't being fired, correct? 
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AMSTUTZ 

A Correct. 

Q And you had hard evidence. You didn't 

write this letter to Mr. Criddle until you 

reviewed all the documents to make sure your 

evidence was correct? 

A Correct. 

Q And had Mr. Anderson met with 

Mr. Criddle first to go over the documents that 

he thought raised the allegations? 

A Yes. 

Q Okay. 

In 2011, did Mr. Prissert ever discuss 

with you concerns that he had about 

Mr. Cargian's future employment? 

A No. 

Q Did he ever discuss with you his 

concern that he did not think that Mr. Cargian 

would adapt to his, Mr. Prissert's, you know, 

new ways of doing business? 

A No. 

Q He never raised that issue with you at 

any time? 

MR. SINGER: Wait, wait, wait. At 

any time or in 2011? 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 
-----------------------------------------------x 

FREDERICK M. CARGIAN, 

Plaintiff, 

-against-

BREITLING USA, INC., 

Defendant. 

Civil Action No. 15-cv-01084 
-----------------------------------------------X 

233 Broadway 
New York, New York 

January 6, 2016 
9:59 a.m. 

DEPOSITION of THIERRY PRISSERT, taken 

15 before Alexis Perez Jenio, a Shorthand Reporter 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

and Notary Public of the State of New York. 

ELLEN GRAUER COURT REPORTING CO. LLC 
126 East 56th Street, Fifth Floor 

New York, New York 10022 
212-750-6434 
REF: 111262 

1 

II 

II 

Ii 

1 

I 

I 

I 
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61 

10:51:57 1 PRISSERT 

10:51:59 2 under oath. 

10:52:00 3 You're saying that at no time do you 

10:52:03 4 guys just talk about, you know, your --

10:52:04 5 A No. 

10:52:05 6 Q social encounters of --

10:52:05 7 MR. SINGER: Hold on. Let her 

10:52:07 8 finish. 

10:52:08 9 Q of the night before? 

10:52:12 10 MR. SINGER: Objection. Objection 

10:52:13 11 to the form. You can answer. 

10:52:15 12 A No. 

10:52:15 13 Q You do know that Mr. Cargian is gay, do 

10:52:19 14 you not? 

10:52:20 15 A Yes, I know. 

10:52:21 16 Q And do you recall the first time you I 

10:52:23 17 learned that? 1 

j 

10:52:23 18 A I have zero recollection of that. 

10:52:54 19 Q Moving on to a different subject, in 

10:52:59 20 2013, it was uncovered, was it not, that 

10:53:02 21 Mr. Criddle, Brian Criddle, had substantially 

10:53:06 22 misrepresented his customer visits and claimed 

10:53:09 23 expenses for personal travel, claimed business 

10:53:12 24 expenses for personal travel? You're aware of 

10:53:15 25 that, are you not? 
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10:53:50 15 
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10:53:57 19 

10:54:00 20 

10:54:01 21 

10:54:02 22 

10:54:04 23 

10:54:04 24 

10:54:10 25 

A Yes. 

PRISSERT 

MR. SINGER: Objection to the form. 

You can answer. 

Q Now, he did such things as on his 

report he would say he was meeting with or 

visiting stores in California but the expense 

report would show that he was actually in Las 

Vegas. Is that correct? 

A I'm not sure that the two cities you're 

mentioning are the correct ones. 

Q But he would say he was in city A 

visiting customers when in fact the expense 

report showed city B? 

A We realized that, yes. 

Q And how did that first come to your 

attention? 

A It was reported to me by Chuck Anderson 

having a doubt on those exact schedules. 

Q And when was that? 

A I don't remember the date. 

You're right about the year. I don't 

remember the date. 

Q Was it in the spring or summer of 2013? 

A I don't remember the date. 

62 
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11:55:40 2 
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11:55:45 5 
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11:57:02 8 

11:57:04 9 

11:57:06 10 

11:57:10 11 

11:57:10 12 

11:57:10 13 

11:57:13 14 

11:57:21 15 

11:57:23 16 

11:57:26 17 

11:57:29 18 

11:57:30 19 

11:57:32 20 

11:57:32 21 

11:57:38 22 

11:57:42 23 

11:57:45 24 

11:57:47 25 

PRISSERT 

December. It's always strong. I'm sure these 

things and sales numbers were, you know ... 

Q You remember that specifically? 

A No, I remember every December it's a 

great time to sell watches and jewelry. 

(Off the record) 

Q Moving to a different subject, 

Mr. Prissert, I'd like to now discuss with you 

the marketing trip that was made to Crewe, 

England. 

A Sure. 

Q When was that held? 

A It was in July. It was in 2012 or 

2011. I don't remember. It was in July. We go 

to Crewe or Europe in July. 

Q Wasn't it in 2013? 

A 

Q 

A 

Q 

A 

I just told you, I don't remember. 

And can you describe the event? 

Yes. 

Okay. Tell me about it. 

It's an event where we take customers, 

jewelers, and a few people from the Breitling 

team -- that was actually the first trip to 

visit there, so it was a trip to visit the 

116 
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117 

11:57:47 1 PRISSERT 

11:57:52 2 factory of the Bentley car and also to 

11:57:56 3 experience the day of aviation, which is the 

11:57:59 4 world of Breitling, so meaning flying with a 

11:58:02 5 passenger in small planes and being on the 
I 

11:58:05 6 airfield· for one day and discovering the i 

11:58:07 7 Breitling world of aviation. I 

I 

11:58:09 8 And the next day was to visit the Crewe 

11:58:12 9 factory, which is the factory where Bentley 

11:58:15 10 makes the car. 

11:58:16 11 And then we have, if I recall, one 

11:58:18 12 evening in London to visit the store, because 

11:58:22 13 Breitling has a boutique in London. And then we 

11:58:25 14 went back. 

11:58:26 15 Q It was a fairly prestigious event, 

11:58:26 16 correct? 

11:58:30 17 A Every trip we go to Europe is 

11:58:34 18 interesting. And I don't know if it's 

11:58:35 19 prestigious, but it's a trip. 

11:58:37 20 Q You brought your best clients, 

11:58:40 21 customers? 

11:58:40 22 A No. 

11:58:40 23 Q No? 

11:58:41 24 A No. That's not how we decide who 

11:58:43 25 comes. 

II 
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118 

11:58:43 1 PRISSERT 

11:58:43 2 Q How do you decide who comes? 

11:58:45 3 A We look at the potential of -- we have 

11:58:46 4 a collection of watches named "Breitling for 

11:58:50 5 Bentley," so it's a portion of our collection. 

11:58:52 6 And it's in featured in some stores, not at all I 

I 

11:58:52 7 of out customers -- not all jewelers -- not all ~ 

11:58:56 8 the stores carry the line. 

11:58:57 9 And then we look at what other -- where 

11:58:59 10 is the business of Bentley watches, where is the 

11:59:02 11 most potential where there is a customer that 

11:59:04 12 sells a lot of Bentley, and then, based on this, 

11:59:08 13 we invite only a selected few. We cannot -- we 

11:59:12 14 don't have many spots available to go. We can 

11:59:14 15 only take a limited number of people. We have 

11:59:17 16 to make choices. And we base the choice of 

11:59:19 17 customers based on the potential and the sales 

11:59:21 18 of Bentley. 

11:59:22 19 Q And did you have the ultimate 

11:59:23 20 responsibility for selecting the guest list? 

11:59:27 21 A Ultimately, I wouldn't say ultimate, 

11:59:34 22 but I'm part of the decision. I decide at the 

11:59:35 23 end -- yeah, you can say that. I can decide who 

11:59:38 24 comes or -- I can decide who's invited based on 

11:59:39 25 the sales director recommendation on who's an II 
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16:38:01 24 
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PRISSERT 

is wrong; what's going on here? 

MR. SINGER: Objection 

A I don' --

MR. SINGER: Objection to the form. 

You can answer. 

A I don't have to. Nobody addressed 

MR. SINGER: Just answer the 

question. 

A No nobody addresses their colleagues 

with using the word "F," and especially not the 

president in front of customers. 

A 

MR. SINGER: Just answer the 

question that's asked. 

No, I did not. 

Q Now, before you issued a warning letter 

to Mr. Criddle, you spoke with him, although 

nobody is supposed to cheat and lie on their 

papers. Why did you do him the courtesy of 

meeting with him before issuing him a warning 

letter and not the same for Mr. Cargian. 

MR. SINGER: Objection to the form. 

You can answer. 

A That's not the event you described a 

couple of hours ago. We had a meeting with 

325 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------X 
FREDERICK M. CARGIAN, 

Plaintiff, 

-against-

BREITLING USA, 

Defendant. 

Civil Action No. 15-cv-01084 
---------------------------------------x 

233 Broadway 
New York, New York 

November 19, 2015 
9:40 a.m. 

Page 1 

DEPOSITION of DIANA FIGUEROA, taken 

before Alexis Perez Jenio, a Shorthand Reporter 

and Notary Public of the State of New York. 

ELLEN GRAUER COURT REPORTING CO. LLC 
126 East 56th Street, Fifth Floor 

New York, New York 10022 
212-750-6434 
REF: 111250 II 
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Page 52 

1 FIGUEROA 

10:29:04 2 participate? 

10:29:04 3 A I just don't think he has time. 

10:29:06 4 Q You are aware that Mr. Prissert does 

10:29:15 5 gamble on sports events, are you not? 

10:29:24 6 A No. 

10:29:24 7 Q When did you first become aware of the 

10:29:28 8 fact that Mr. Cargian, at Christmastime, would 

10:29:33 9 give people inside the office who helped him in 

10:29:38 10 his sales, he gave them cash gifts for 

10:29:41 11 Christmas? : ~ 
, 

I 

10:29:42 12 A I heard about it the one time, and I 

10:29:46 13 think we addressed it with him, but I don't 

10:29:49 14 remember what year it was. 

10:29:49 15 Q Okay. You didn't know about that 

10:29:52 16 before? 

10:29:52 17 A Before that, I was not aware. 

10:29:54 18 Q Has anybody ever given you a gift at 

10:29:57 19 Christmastime, anybody in the office? 

10:29:59 20 A We've had Secret Santa, if that counts. 

10:30:03 21 Q Do any of the managers give their 

10:30:05 22 subordinates gifts at Christmastime? 

10:30:08 23 A Not that I'm aware of, no. 

10:30:11 24 Q Is there anything against giving a 

10:30:14 25 subordinate or somebody who's helped you a 
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10:31:20 24 

10:31:23 25 

Page 53 

FIGUEROA 

Christmas gift? 

A I don't see how there would be a 

problem. 

Q Is there anything in the handbook that 

prohibits someone from giving somebody a gift in 

the form of a gift certificate or money? 

A No. 

Q Are you aware that Mr. Cargian was 

reprimanded for doing this? 

A Yes. 

Q And you wrote to him, did you not? 

A I believe so. 

Q Who told you to do that? 

A Depending on the year, it could have 

been Marie or Thierry. I don't remember the 

year. 

Q And you did not do that on your own? 

A No. 

Q Why is this non-acceptable behavior, 

: 

" 

I 

; 

I 

I 

i 

giving a cash gift rather than a $100 scarf or a i 

$100 gift certificate to a restaurant? Why is 

giving cash not acceptable? 

I 

A I don't know the reasoning behind it. 

You would have to ask the person who wrote it. 
I 
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FIGUEROA 

I Page 79 

Q It says, "We will closely monitor the 

situation, and if we do not see significant 

improvement, we will have no choice but to 

address the issue with you again." Did you 

closely monitor this situation? 

A With her punching in and out, yes, 

because I have a report that I look at every 

week. 

Q So anything else you closely monitored? 

A No. 

Q Now, you said you did the 

administrative work for, you know, the 

salespeople. You didn't -- you did not do their 

personnel work. Is that correct? 

A The administrative work for sales? 

Q Well, you did the salary reports. 

Did you do their expense accounts? 

A I don't do any of that. 

Q You don't do their expense accounts 

A No, I don't touch anything with the 

sales reps. 

Q Who does the expense accounts? 

A The sales reps process their reports 

and send it into accounting. That's an 
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Page 141 

FIGUEROA 

couple of times? 

A Maybe somebody like Rick, I would have 

to remind him. And then, as soon as he receives 

the e-mail, he would send it. 

Q And who else did you have to remind? 

How about Mr. Cawthorne? 

A Oh, Patrick --

Q 

A 

Q 

A 

Q 

Yes, Patrick. 

-- Cawthorne. Maybe, once or twice. 

You had to remind him? 

Yeah. 

Is there anybody who never got them 

back to you? 

A No, they all got them back to me, just 

sometimes late. 

Q Anybody like, besides Fred, who always 

got them back to you the first time? 

A 

Q 

A 

Annie. Josh Haley is really good. 

Okay. 

Brian is pretty good. 

For the most part, they're pretty good 

at getting them back. 

Q How about self-evaluations, do you send 

those out? 

-
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FIGUEROA 

A Those are the same forms we're talking 

about. They're self-evaluations, so they do 

their own reviews, and then they would review 

their support person in the office as well. 

It's the same form, three different columns. 

Q I see. 

But isn't it true that there are some 

of the sales reps that never got the 

self-evaluation back? 

A Some of them did not. And I don't 

recall who exactly. 

Q Okay. Who never got it back? 

A I would have to look into that. I'm 

not sure. 

And it's not every year. One year they 

might be good about getting it back, and the 

next year they might forget. 

Q Well, were you the person who gathered 

the documents from the personnel files which 

would includes the self-evaluations? 

A Yes. 

Q I got maybe five self-evaluations. Do 

you recall sending more than that? 

A I don't recall. It's an e-mail that 
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FIGUEROA 

not counting, so I don't know. 

Q From your knowledge -- you've worked 

with these people for ten years now, and every 

year you send them out, you know, these 

self-evaluations. From your recollection, did 

most of them, the sales reps, not complete the 

self-evaluations? 

A I believe most of them send it back 

with all 5s on it. 

Q Okay. 

A And it's sent in an e-mail. 

Q What do you mean they send it back 

"with all 5s"? 

A They mark themselves with all 5s. I 

think everybody has been doing the position so 

long, that they, you know ... 

It's not the most effective tool. 

Let's just put it that way. So the reviews, 

when they sit in the review, everything is 

discussed there, not so much the 

self-evaluation. 

Q So the self-evaluation is most of the 

people mark themselves at the highest level, 

most of the sale reps --
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FIGUEROA 

A It is, but I didn't know who Schafrath 

was. 

Q Really? 

A Probably because I'm a New York fan, so 

I don't know anything about the teams from 

the 

Q But he was in the National Football 

League. 

A But there's hundreds of people in the 

football league. 

Q Were you aware that Mr. Cargian was 

gay, or is gay? 

A I had my idea, but he never came out 

and told me. 

Q To your knowledge, did most people 

know? 

A To my knowledge, I think most people 

assumed. 

Q Was anything ever said about it? 

A No. 

Q When you say that, to your knowledge 

most people assumed, then you must have heard 

somebody say something that would lead you to 

believe that most people assumed. What was 

I 
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lrNITED STATES DISTRICT COlJRT 
SOl'THERN DISTRICT OF NEW YOI~K 
- - --------------.------------- - ------,X 
FREDERICK ;\'1. CARGIAN. 

Plaintiff. 

-against-

BREITLING USA. INC .. 

Dc:fc:ndanl. 

---.-"---- -- ------.-- •• ~--.- -- - - ---x 
GL::ORriL:: B. DANIELS. United Statr.:s Dislrict Judge: 

15 Ci\,. 010g4 (GBD) 

, JED 

Plainlitf objecls. pursuanl to Federal Rule of Civil Procc:dure 72(a). to Magistrate Judge 

Pitman's January 21,2016 Order denying Plaintiffs applicalion to reconvene the deposition of 

Sebaslien AmslUlZ. As Plainliff has not idenlitied any part of Judge Pitman's order that is 

clearly erroneous or contrary to law. Plaintiffs objection is OVERRULED. 

Under Federal Rule of Civil Procedure 72(a). a district judge "must consider timely 

objections lto a non-dispositive matterJ and modify or set aside any part of the order lhal is 

clearly erroneous or contrary to law:' Fed. R. Civ. P. 72(a). "A magistrate judge's decision is 

'c1early erroneous' only if the district court is 'left wilh the definite and firm cOIlviclion that a 

mislake has been committed ... · Go/dell [10m ,~'hippil1g Co. v. I 'ohms Shipping Co .. 

No. 14 Civ, 0216R. 2015 WL 66X45 I X. at *1 (S.D.!'\. Y. Jun~ 30. 2015) (quoting Gal/and \'. 

JohnS/Oil. No, 14 Civ. 04411, 2015 WL 1290775. at *4 (S.D.N. \-, i\·1ar. 19. 2015). appeal 

dislllis.\'l'd (J une 24, 2015)), "l\ decision is \.:ontrary to law' if it· rai Is to apply ... or misappl ies 

rdc:vant statutes. case law. or ruks of procedure. , .. Id {lJuoting Di/wur/h ". (io/(/herg, 

No. 10 Civ. 02224. 2014 \VL 379H63I. at *13 (S.D.N.Y. Aug. I. 2(14)). "Pursuant to this 

highly defcrential standard of rcvic\v. a magistrate judge is 'affordcd hroad discrction in 
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resolving discovery disputes and reversal is appropriate only if their discretion is abused. '" 

Lyondell-Cilgo Ref. Lf v. Pelroleo.\· de Venezuela. SA., No. 02 Civ. 00795, 2005 WL 551092, at 

1 (S.D.N .Y. Mar. 9,2005) (quoting Derthick v. Bussell-Walker Inc., No. 90 CIV. 03845,1992 

WI. 249951, at*8 (S.D.N.Y. Sepl. 23.1992»). 

PlaintilT requests a continuation of the deposition of Sebastian Amstutz because 

Dct't:ndant produced certain documents about bonus compensation for other employees after the 

Amstutz deposition. Judge Pitman determined, however. that those documents are identical in 

foml to documents previously produced regarding Plaintiff. The previously-produced 

documents alerted Plaintiffs counsel to the "Special Extra Bonuses" that Defendant had paid, 

and Plaintitrs eounsel could have asked Amstutz about the "Special Extra Bonus" program at 

the Amstutz deposition. Nothing in Judge Pitman's order is clearly erroneous or contrary to law. 

Accordingly. Judge Pitman's ruling is affirmed over Plaintiffs objection. 

Dated: february 17. 2016 
New York. New York 

SO ORDERED. 

8 J)or~ 
t . District Judge 
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EXHIBIT 31 
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ISM.C B~ SC'IIAFRATH 
6(j' Glen view - WfitQIl. CT 0@97 

ischafrail!@gIllBiJ,COIfi 

ODJECT~E 
D~dll;alcd all9 we)1 tQlilldep ,Gradli~te Candidate taking:soUl time aWay,frql)l schooll.oo!Q!lg 10 gain corporate 
experi~ll~e, ,~vhtchl $ !iuild oi1l11i~.'tiSo, once-I cammy college degree. ' , , " 

0UAI'imrCATIONS 
• ~pility to cQo~i!ijlato:n\\IJtipJe p,~oje.6fs anlmee deadlines \lnd~ l)res~l,l(e! 
'. Eq!,~lIy 4f(ective working urself-m8l1iiged proje,cts oras a ,t~lit!liel\1per; 
•. Ability to adapt 'quickly IfH~balh,mge~ ;Qd ~liviroiiriiMt~ ' 
• Slron-g·brsl0rY ofpro'(en l.eaqer~i~p ~kiU$. 
• M'q~lv~t~d, de~.i9~lep a~di~li~bJe cOilpled!,\\iith a,patienf arid professional per§oliality; 

T~Wic~lly proficipnl aoil'cxpprjcnced'using'M.lctosoft Word, E~~ei, Rnd'PQ\VcrP91ht, 

Ohio' ~!atQ '~blvei$itYi ~o1W~I:i\ls, Qll 
Te{e~!>IIII!/lil!"c4(ioiJsiyftjjQr ' 

BlIUcr-Univ~r~ity, ~4i~l1allolis, IN, 
TelecolI/lllllhl~t ql!~ MaN/ 

OreatVerfQnnancesj,New York; NY 

'EDUCATION 

' Goordina!e~~ '~~ iI!ldr~poil~!bU!.ti~s,:oti9t9I1elt a.ss.isl~rit$: 
,Assist jjlro6~.p'tesllI\~~tiori~',~·M,~lll:te"!\dihg; 

t~~e. qO,nsttiIctlpp; Wil~~lij ,GT . 
t E'~(i.I!elll:coriitullliicat1oiL witlt'bolllcownbrs and contractqrs ~lilrify.iPgQbJec!ives ,~.nd 'j~oals; 
• Froiiiiug ,f1?oring" roofingj,dl)'lYaIl1 sid,il}g ~nd wh.l~9 y iri~lal,'ntio;I, ~l1d 1iiQl,·\vork, " 

,Dji{le'Drywall.Co.mc.! Sprit~g' v.aUey,,_6H 
• -Freq~c~t,c'O'tliillWll~~U9.i1 as' Ihi[$·oll·\jet.\V~ei'i h9ll1eo~viierS and architect. 
• G~i!crat C!IIpc~try 'assJ~t(lIlC9 . 

Peer!.~~·~lU Inn, Mlai,nisbJll"gj,Pjf' 
Assirl(J!If Mal/ager 

i Manager aiid'Head~Baitehdei" ofTavem restaurant 

O!lio Slat~ Unjycrsjly, ~ol!IJU.Ws, 011 
FiJotbali Mmlagerlflideo Prodllct;Oli AssistallfofVarsity Football Team 

• I?ilniedledile'd practices and ,games as well as assisted co~ches dUtitlg play~ack 
• Recruited and:trained new empioyee~ 

ACTIVItflES, 
• Coacll Now 'Cami.a n Mttl4fe Schildl S1IJh.mer Ulcro;sse Piogtam, 2006 - Cmftiiit 
• VatSi!y-~c~(jssB.TeaJl1I Butler U,liveMity, 1 999-200Z 
• Fairfield COUllty Lacrosse Leagllc, :Z003·C\urent 
• WiJlolll'arks 8t. llecreahou Baskctbpll '~caguo. 2005.~un:ellt 
• AJsisl~d in ci)a~li~lg Lacrosse and Foolbnllleams at Willolilllgh School, 1999,.2000' 
• Foorbnl~ , 13l1sketbnllj tancfLncfoss,e O\wtaiu aud'lelter willner, Wilton High 5'C11001, 1997~ 19!iS 

EXHIBIT 

1999-2002 

2004;.2005 

~004-2005 

2003'-20Q4 
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EXHIBIT 32 
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Departmen t: Logistics 
Position: Logistics Manager, 

Logistics Duties: 

1. Oversee all activities in the Vault 
2. Conduct spot inventory counts of straps/bracelets monthly and a full 

inventory of all watches, stra.ps and bracelets quarterly 
3. Send and receive cot1signment picce~ 
4. Crediting n~tllrnt:d wiillches 
5. Furnishing the Aftersalcs department with r~plaC'eme'i1t walches and 

straps 
6. Input two weekly shipments from SwitL.eriand 
7. Maintains inventory adjustments ~md transfers 
8 . Pulling and pro('cssing sales orders 
9. Ordering watch boxes from Switzerland 
10, Continually maint.ain stock repairs 
11. Produce replacement warranties and registration cal'ds for dealers 
12. Sends defective merc:h~mdise back to Switzerland 
13. Double checks all sales orders 

EXHIBIT 
j 5cn~(~~ 

BREITLING _1796 
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EXHIBIT 33 
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EXHIBIT 34 
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From: Thierry Prissert 
Sent: Monday, July 23, 2012 4:20 PM 
To: Beth Haddad <b lh .h ddad@breltlingusa.com> 
Cc: Chuck Anderson <charles.anderson@breitllngusa.com>; Sebastien Amstutz <sebastlen.arnstutz@breltiinRusa,com> 
Subject: mid year Bonus on your region sell in and total regions sales bonus as of june 30th,2012. 

Hello Beth, 

You have reached 45.9% ($5,972,554) of your $13,OOO,OOOgoal. 

Your reduced region target is now $12,400,000 ($600,000 reduction) 
Reduction of 5%. 
We will take in consideration this reduction to calculate your mid year bonus. 
Therefore you have achieved (based on new $12,400,000) 48.2% and will receive $3,510 as per appendix A of your contract 
component 1A) 

As far as the global goal, we have reached $41,471745 at June 3Oth,2012 (based on $101,000,000 without Toumeau) which represent 
41.1% and you will receive a $470 bonus (as per appendix B of your contract component 1 B) 

Total Mid Year Bonus: $3,980. 

Hope you can catch up to the $12,400,000 target. 

Thank You 
Any question please don't hesitate to contact us. 
Good luck to you. 

Have a good week 
Thierry Prissert 
President 

Breitling USA 
206 Danbury Road 
Wilton, CT 06897 
USA 

Phone: 203.762.1180 
Fax: 203.762.1178 
Email: Thierry.Prissert@breitlingusa.com 
Check our website at: www .breillingl;om 

BREITLlNG_9087 
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From: Thierry Prissert 
Sent: Wednesday, September 11,2013 6:57 PM 
To: Beth Haddad <iJeth.haddad@breitllng,usa om> 
Cc: Chuck Anderson <charll!s.ander5on@breitlingusa.com>;Sebastien Amstutz <~se:::..:b~a~s~ti~~~==..:==:.u::a.:==-=~ 
Subject: your new goal 2013 

Hello 8eth, 

See below a recap and your new goal: 

Goal 
reduction 

2013 

BETJi $12,700,000 $11,915,000 $785,000 $11,435,093 

Hope you can finish strong and catch up . 

Good luck to you 
Thank you 

Thierry Prissert 
President 

Breitling USA 
206 Danbury Road 
Wilton, CT 06897 
USA 

Increase 
2013vs. 

2012 

104% 

BREITLlNG_9088 
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From: Thierry Prissert 

Sent: Monday, July 23, 2012 4:13 PM 

To: Brian Criddle <brian.crlddle@brel tll ngusa.com> 

Cc: Chuck Anderson <charles.anderson@br it lingusa cor 1>; Sebastien Amstutz <sebast ien.amstutz@breIUingusa.com> 

Subject: mid year Bonus on your region sell in and total regions sales bonus as of june 30th,2012. 

Hello Brian, 

You have reached 40.8% ($6,523,602) of your $16.000 000 goal. 

Your reduced region target is now $15,200,000 ($800,000 reduction) 
ReductiQn of 5%. 
We will take in consideration this reduction to calculate your mid year bonus. 
Therefore you have achieved (based on new $15,200,000) 42.9% and will receive $2,340 as per appendix A of your contract 
com ponent 1 A) 

As far as the global goal, we have reached $41,471745 at June 3oth,2012 (based on $101,000,000 without Tourneau) which represent 
41.1% and you will receive a $780 bonus (as per appendix B of your contract component 1B) 

Total Mid Year Bonus: $3,120 

Hope you can catch upto the $15,200,000 target. 

Thank You 
Any question please don't hesitate to contact us. 
Good luck to you. 

Have a good week 
Thierry Prissert 

President 

Breitling USA 
206 Danbury Road 
Wilton, CT 06897 
USA 

Phone: 203.762.1180 
Fax: 203.762.1178 
Email: Thierry.Prissert@breitlingusa.com 
Check our website at: www bl ILltng com 

BREITLlNG_9089 

Case 16-3592, Document 40-2, 01/26/2017, 1955658, Page11 of 43



Case 1:15-cv-01084-GBD-HBP   Document 47-12   Filed 03/29/16   Page 14 of 22

A-648

From: Thierry Prissert 

Sent: Wednesday, September 11, 2013 6:57 PM 

To: Brian Criddle <bnan,cr1ddl~@br Itlingusa.com> 

Cc: Chuck Anderson <charle!t.anderson@brelthngud.com>;Sebastien Amstutz <.::,;se:.::b:.::8:..::5.:.,:ti=.:.:.::.:.:== ....... ===.:.:===o..:..:..:. 
Subject: your new 2013 goal 

Hello Brian, 

Please see below recap and new goal 2013 

BRIAN 

Goal 
reduction 

2013 

$15,400,000 $14,810,000 $590,000 $14,194,544 

I strongly believe a lots of things have not aligned in your region in the first 8 months! 
If you correct these and work hard you still can make it 

Good luck to you 

Thierry Prissert 

President 

Breitling USA 
206 Danbury Road 
Wilton, CT 06897 
USA 

Phone: 203.762.1180 
Fax: 203.762.1178 
Email:Thl rry PH s rt@brl:lltlingusa cqrn 
Check our website at: WtfW breWing com 

Increase 
2013 vs. 

2012 

104% 

BREITLlNG_9090 
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From: Thierry Prissert 

Sent: Monday, July 23,20123:43 PM 

To: Fred Cargian < fred.carglan@lbreltlingusa. om> 

Cc: Chuck Anderson < charl~s and rson@brettllngusa.com>; Sebastien Amstutz <sebastien.amstutz@br Itllm:usa,com> 

Subject: mid year Bonus on your region sell in and total regions sales bonus as of june 30th,2012. 

Hello Fred, 

You have reached 37.6% ($6,197,630) of your $16,500 000. 
In theory (per your contract) you would not receive any mid year bonus as you achieved less then 38.4% of your goal. 
Your reduced region target is now $15,400,000 ($1,100,000 reduction) 
Reduction of 7%. 
We will take in consideration this reduction to calculate your mid year bonus. 
Therefore you have achieved (based on new $15,400,000) 40% and will receive $2570 as per appendix A of your contract com ponent 
1A) 

As far as the global goal, we have reached $41,471745 at June 3oth,2012 (based on $101,000,000 without Toumeau) which represent 
41 .1% and you will receive a $860 bonus (as per appendix B of your contract component 1B) 

Total Mid Year Bonus: $3,430 

Hope you can catch up to the $15,400,000 target. 

Thank You 
Any question please don't hesitate to contact us. 
Good luck to you. 

Have a good week 

Thierry Prissert 
President 

Breitling USA 
206 Danbury Road 
Wilton, CT 06897 
USA 

Phone: 203.762.1180 
Fax: 203.762.1178 
Email: Thierry Pdsselt@breiUiflgll.a com 
Check our website at: wwwbreilling.com 

BREITLlNG_9091 
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. .=.:.::..:....:.=.::..:..:.=:....::..::c:...:..>iiiC.=.:...=..:.it::.:.ll:..:..n""g..::uc::.5a::..:.,::c::;o.:..:..:.nl>; Sebastien Amstutz <sebastlen.amstutz@breltlingusa.c:om> 
Subject: FW: mid year Bonus on your region sell in and total regions sales bonus as of june 30th,20l2. 

Hello hOSH, 

Sorry, slight mistake in the previous email below 
The global sales bonus you will receive (s per the table in your contract; component 1 b) is 550$ (as we have reached 41,1 % of the 
team goal. 
Therefore your total mid-year bonus will be : $3,320 (and not $3,690) 

Thanks 
Call if you need further clarification 
Best 
Thierry Prissert 
President 

Breitling USA 
206 Danbury Road 
Wilton, CT 06897 
USA 

Phone: 203.762.1180 
Fax: 203.762.1178 
Email:Thierry.Prissert@breitlingusa.com 
Check our website at: YMW,br tllmg.com 

From: Thierry Prissert <thlerry.prjssert@brettlingusa.com> 
To: Josh Haley <Iholey@breltlingusa.com> 
Cc: Chuck Anderson <chJries,anderson@breitlingusa.com>, Sebastien Amstutz <sebLlstien.amstutl@breillingusa.com> 
Subject: mid year Bonus on your region sell in and total regions sales bonus as of june 30th,20l2. 

Hello Josh, 

You have reached 43.4% ($7,814,064) of your $18,000,000 goal. 

BREITLlNG_9092 
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Your reduced region target is now $16,800,000 ($1,200,000 reduction) 
Reduction of7%. 
We will take in consideration this reduction to calculate your mid year bonus. 
Therefore you have achieved (based on new $16,800,000) 46.5% and will receive $2,770 as per appendix A of your contract 
component 1A) 

As far as the global goal, we have reached $41,471745 at June 3Oth,2012 (based on $101,000,000 without Toumeau) which represent 
41.1 % and you will receive a $920 bonus (as per appendix B of your contract component 1 B) 

Total Mid Year Bonus: $3,690 

Hope you can catch up to the $16,800,000 target. 

Thank You 
Any question please don't hesitate to contact us. 
Good luck to you. 

Have a good week 

Thierry Prissert 

President 

Breitling USA 
206 Danbury Road 
Wilton, CT 06897 
USA 

Phone: 203.762.1180 
Fax: 203.762.1178 
Email:Thlerrv.Pnssert@broithngusa.com 
Check our website at: www.breitling.com 

2 
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From: Thierry Prissert 
Sent: Wednesday, September 11,2013 6:57 PM 
To: Josh Haley <Iosh haley@breltllngusa com> 
Cc: Chuck Anderson <ch rles .• ndersoll@breitlfngusa.com>; Sebastien Amstutz <sebastien amstutz@breitlineusa.com> 
Subject: your revised goal 

Dear Josh, 

See below recap for your new goal 

I know you will aim for the fence! 

Goal 
201 

Goal 
reduction 

2013 

JOSH $17,700,000 $17,415,000 $285,000 

Bonne chance 

Thierry Prissert 
President 

Breitling USA 
206 Danbury Road 
Wilton, CT 06897 
USA 

Phone: 203.762.1180 
Fax: 203.762.1178 
Email: Thleny.Pnssert@brelilingus com 
Check our website at: www.brellhng com 

$16,683,607 

Increase 
2013 vs. 

2012 

104% 

BREITLlNG_9094 
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From: Thierry Prissert 
Sent: Monday, July 23,20123:55 PM 
To: Patrick Cawthorne <patrick.cawthorne@breitlingusa.com> 
Cc: Chuck Anderson <charles.iJnderson@breithnsusa .com>; Sebastien Amstutz <sebast en.amsllltz@breil lingu a,com> 
Subject: mid year Bonus on your region sell in and total regions sales bonus as of june 30th,2012. 

Hello Patrick, 

You have reached 38.8% ($4,467,452) of your original $11,500,000 goal. 

Your reduced region target is now $10,700,000 ($800,000 reduction) 
Reduction of 7%, 

Therefore you have achieved (based on new $ 10,700,000) 41,8% and will receive $2,150 as per appendix A of your contract 
com ponent 1 A) 

As far as the global goal, we have reached $41,471745 at June 3oth,2012 (based on $101,000,000 without Tourneau) which represent 
41 .1 % and you will receive a $720 bonus (as per appendix B of your contract component 1B) 

Total Mid Year Bonus: $2,870 

Hope you can catch up to the $10,700,000 target. 

Thank You 
Any question please don't hesitate to contact us. 
Good luck to you. 

Have a good week 
Thierry Prissert 
President 

Breitling USA 
206 Danbury Road 
Wilton, CT 06897 
USA 

Phone: 203.762. 1180 
Fax: 203.762.1178 
Email:Thierry.Prissert@breitlingusa.com 
Check our website at: WNW brelllmg com 

BREITLlNG_9095 
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From: Thierry Prissert 
Sent: Wednesday, September 11, 2013 7:01 PM 
To: Patrick Cawthorne <pa m:k.cawthorne@breJtlmgusa.com> 
Cc: Chuck Anderson <charles.anderson@brejLlingusa.com>;Sebastien Amstutz < ~e~b~a~slu.:je~n~.~!.!.:~~=~::=!I:Ol::==~ 
Subject: your new goal 2013 

Dear Patrick" 

See below your goal and recap 2013: 

Goal 
reduction 

2013 

PATRICK $11,000,000 $10,450,000 $550,000 

Hope you keep that lead and bring it home! 
Good luck cheers 

Thierry Prissert 
President 

Breitling USA 
206 Danbury Road 
Wilton, CT 06897 
USA 

Phone: 203.762.1180 
Fax: 203.762.1178 
Email: Thierry.Prissert@breitlingusa.com 
Check our website at: www brellllng com 

$10,004,035 

Increase 
2013 vs. 

2012 

104% 
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From: Thierry Prissert 

Sent: Monday, July 23, 2012 4:07 PM 

To: Rick Lambert <rick.ldmbert@breit llngusa.com> 

Cc: Chuck Anderson <charle5 .anderson@breltllngu~a .com>; Sebastien Amstutz <sebast!en .amstutz@breitllngu a.com> 

Subject: mid year Bonus on your region sell in and total regions sales bonus as of june 30th,2012. 

Hello Rick, 

You have reached 38.2% ($4,620,578) of your $12,100,000 goal. 
In theory (per your contract) you would not receive any mid year bonus as you achieved less then 38.4% of your goal. 
Your reduced region target is now $11,300,000 ($800,000 reduction) 
Reduction of 7%. 
We will take in consideration this reduction to calculate your mid year bonus. 
Therefore you have achieved (based on new $11,300,000) 40.9% and will receive $1,640 as per appendix A of your contract 
component 1A) 

As far as the global goal, we have reached $41,471745 at June 3Oth,2012 (based on $101,000,000 without Toumeau) which represent 
41 .1 % and you will receive a $550 bonus (as per appendix 8 of your contract component 18) 

Total Mid Year Bonus: $2,190. 

Hope you can catch up to the $11,300,000 target. 

Thank You 
Any question please don't hesitate to contact us. 
Good luck to you. 

Have a good week 
Thierry Prissert 
President 

Breitling USA 
206 Danbury Road 
Wilton, CT 06897 
USA 

Phone: 203.762.1180 
Fax: 203.762.1178 
EmaiI:Thierry.Prissert@breitlingusa.com 
Check our website at: www breitling.com 

BREITLlNG_9097 
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From: Thierry Prissert 

Sent: Wednesday, September 11, 2013 6:58 PM 

To: Rick Lambert <rick. lamb rt@breitllngus com> 

Cc: Chuck Anderson <charles.and rson@b,eitlingu com>; Sebastien Amstutz <sebastien. m tutz@breit llngus com> 

Subject: your new goal 2013 

Monsieur Rick, 

Please find below recap and your new goal for 2013: 

RICK 

Goal 
reduction 

2013 

$11,800,000 $11,210,000 $590,000 $10,745,351 

Increase 
2013 vs. 

2012 

104% 

I am convinced it is in your hands and only a question of you making it happen in your region 

(not the case for all region) 

Basically, you know what you have to do ! 

Thanks 

Bonne chance 

Thierry Prissert 

President 

Breitling USA 
206 Danbury Road 
Wilton, CT 06897 
USA 

Phone: 203.762.1180 
Fax: 203.762.1178 
Email:Thlerrv Prtssert@breillingusacom 
Check our website at: www breltli~ 

BREITLlNG_9098 
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A-675

January 20,2014 

Ms. Lisa Roman 
36 Henry Austin Drive 
Wilton, CT 06897 

Dear Lisa, 

Q~V 
BREITlrNG 

1884 

I must say that I was surprised by the timing in which you decided to hand me the envelope 
(during your review) containing your letter dated December 16,2013. 

Everything that needed to be addressed regarding the performance warning letter you received 
on November 11, 2013, which you crumpled up and threw onto the desk in Human Resources 
and said that you were not acknowledging, was discussed during an Emergency meeting on 
November 11, 2013 with Sebastien Amstutz, Vice President and Diana Figueroa, Human 
Resources Manager. 

Please understand that you have no say as to how, when or why warnings are 
delivered. Warnings are given out to employees in order to correct behavior which is not up to 
par with Breitling standards. I stand by all the points that were raised in the written warning you 
received. 

All issues were addressed during the meeting on November 11, 2013. If you feel the need to 
discuss anything further, please feel free to do so with Diana Figueroa or with Sebastien 
Amstutz. 

Regards, 

BREITLING USA 

BREITLING; U.S.A. INC •. HANGAR 7·206 DANBURY ROAD . WILTON, CT 06897· PHONE (203) 76211 eo· TELEFAX (203) 762 11 7B 
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A-677

November 11, 2013 

Warning letter for failure to follow company polfcies and attitude at work 

Dear Lisa, 

i 
This letter is to inform you that you are being issued with a written warning for failing to follow sev~ral company policies as well as your attitude while at the work. I 

Below are areas were improvement by you is absolutely necessary: 

• Notifying your direct manager (me) not Human Resources of any absences or deviations tp your 
schedule (outside of requested time off). You cannot simply come and go as you please. : 
You have been asked several times by both Diana and Sebastien to punch out for lunch and 
again when you return . You blatantly disregard this request. You are to punch out for lunch just like everyone else. 

a Your attitude towards me is at times very informal. Please remember that you report to me not 
the other way around. As Marketing Director, I expect for you to update and communicate ~ith 
me on a regular basis. 

a Your attitude towards your team and coworkers is at time very rude. 

I have noticed, not once but a multiple number of times that you conduct yourself with an air of 
entitlement because of your position as Marketing Director. I need you to fully understand that as our 
Marketing Director, you are expected to conduct yourself in a manner that sets an example for the rest of your team. 

We will closely monitor the situation and if we do not see significant improvement, we will have 10 
choice but to address the issue with you again, which may lead us to take further disciplinary acti¢n. All Breitling USA employees are selected on the basis of their superior qualifications and this kind of i behavior at the workplace is totally unacceptable and will be dealt with strict consequences. We expect you to realize how serious of a matter this is and make the necessary changes. ! 
A copy of this letter is being placed in your Personnel file. 

Regards~ 

Thierry Prissert 
President 

i3!~.EITL.Ir-.,fG US .~ 
Q~!:.;";'":""'II"':; .. ' ~,: .. ''''(. , ....... :.:.,,) 7 ........ 12- j.t :~:::UI:·. ':t, .,:, .... ~ ! ~J""! '. I .,- ';(.' :I=-i/IIJ~ •• :.:,:" i,:,. 11 ..... ,-· 

t 

EXHII~(T r;Q 
l ~\~-r\~~ 
I S 

••• ~:.,: • -,:; " I It .... 
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EXHIBIT 39 

Case 16-3592, Document 40-2, 01/26/2017, 1955658, Page42 of 43



Case 1:15-cv-01084-GBD-HBP   Document 47-14   Filed 03/29/16   Page 6 of 16

A-679

• Fox Rothsch i Id LLP 
ATTORNEYS AT LAW 

lOO fJark Avenue, Suite 1500 
New York , NY 10017 
Tel 21 2 878 7900 F<J x 212 692 0940 
\','WW loxrothschilu COIll 

VIA EMAIL 

Tan ice Goodman, Esq, 
jg@janicegoodmanlaw.com 

Ms. Goodman: 

February 3,2016 

Re: Cargi~1D v. BI-eitling SA, Inc. 
ivil' Action No.; lS-cv-OJ084 

Zev Singer 
Dirl!Cll inl: 2,12) 878-7928 

Email Address: i',singe aJlh r 111$'hild,c III 

With regard to your supplemental document requests re lated the deposition of Mr. Thierry Prissert, dated JaJluary 8 and January 11,2016, below please find <.I fendanl 's response:'. 

REQUEST 1: Mr. Prissert's resume, 

R • I: 0 fendcmt bj t to this Request on th 1 rounds that the ] equ l seeks production of dlX:ull1en that ar n !'clevan to plaintiffs claims und are not reasonabl 'ulculated to lead to the die v r ofadmis ibJe cv iden 

REQUEST 2: For the period between 2011 and 2013, all documents reflecting training sessions that were held for sales representatives. 

R ' SP N' -, 2; De fi ndant object · t th i: Request on the gf nmds that the Request is vague. N twithstanding aid objection, e dcuments Bate stamped 13R EIT rN YOI9-9021, previously pl'uduced t Plaj nt irr 

REQUEST 3: For the period between 2011 and 2013 all documents reflecting which training sessions each sales repr s. ntativ attended . 

.RE P NSE : D fendant objects to thi ' R quest 0 11 th grounds that it is vague. Notwithstanding said bj'e Uon, see d Climent Bates stamped BR IJTL IN _9019-9021, previously produced to Plaintiff. 

REQUEST 4: Breitling's offer letter to Mr. Prissert. 

efClldant objects to thi ' R equ st on th gr unds that the Request is intended to huras ' and seek pr luction f docu'I'rt . nts that are no( relevant to plaintiff s claims and are not r a onab ly calcu lated 'l lead t tIp disc very o fadm is ' ibl evid nee 

1\ l'el111<;yl'ldflld IUIllh'd lrrlllJllly r·\lrl/lcr';hr/1 

N[~w York 
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A-681

Message 

From: 

Sent: 

To: 

**CONFIDENTIAL ** 

Chuck Anderson [/O=BREITLINGUSA/OU=CT/CN=RECIPIENTS/CN=CHARLESj 

4/11/20111:25:40 PM 

Rick Lambert [rick.lambert@breitllngusa.comj 

CC: 

Subject : 

Thierry Prissert [thierry.prissert@breitlingusa.comj; Marie Bodman [marie.bodman@breitlingusa.comj 

Call reports 

Rick, 

Good morning. I trust you are back settled after your trip with your children and hope it was enjoyable. 

I am writing about, as the subject line suggests --- call reports. We are in a similar and familiar territory with this 

subject. This year we have had 12 weeks of reporting and have received only 4 weeks of reports from you for a total of 

29 store visits. Most recently we have not received reports for these weeks - March 14-18, March 28-Aprill. We 

received reports for two weeks in March and only reports for two weeks in Jan and Feb combined. 

Reports in 2011 

Jan 2011 - 4 store visits 

Feb 2011 - 8 store visits 

March 2011- 17 store visits 

We cannot help if we do not have information and we cannot build a stronger network if we have no idea where to 

start. More importantly, we cannot continue to ask each week for the job to be done. The reporting is not meant to be 

a burden but the catalyst for even greater success. Isn't this a large part of the reason why everyone needs the office 

day each week? 

Look forward to your comments. 

Thank you 

Chuck Anderson 
National Sales Director 
Breitling USA 
Hangar 7 
206 Danbury Rd 
Wilton, CT 06897 
USA 
Office 203-762-1180 Ext 371 
Fax 410-956-6606 
ehories.andorson@blllilfIlIDIlSOl uam 
Please check our website at www.brellllng .com 

BREITLlNG_5567 
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A-682

Message 

From: 

Sent: 

To: 

**CONFIDENTIAL ** 

Chuck Anderson [/O=BREITLINGUSA/OU=Cf/CN=RECIPIENTS/CN=CHARLESj 

4/11/20111:25:40 PM 

Rick Lambert [rick.lambert@breitlingusa.com] 

CC: 

Subject: 

Thierry Prissert [thierry.prissert@breitlingusa.comj; Marie Bodman [marie.bodman@breitlingusa.com] 

Call reports 

Rick, 

Good morning. I trust you are back settled after your trip with your children and hope it was enjoyable. 

I am writing about, as the subject line suggests --- call reports. We are in a similar and familiar territory with this 

subject. This year we have had 12 weeks of reporting and have received only 4 weeks of reports from you for a total of 

29 store visits. Most recently we have not received reports for these weeks - March 14-18, March 28-Apri11. We 

received reports for two weeks in March and only reports for two weeks in Jan and Feb combined. 

Reports in 2011 

Jan 2011 - 4 store visits 

Feb 2011 - 8 store visits 

March 2011- 17 store visits 

We cannot help if we do not have information and we cannot build a stronger network if we have no idea where to 

start. More importantly, we cannot continue to ask each week for the job to be done. The reporting is not meant to be 

a burden but the catalyst for even greater success. Isn't this a large part of the reason why everyone needs the office 

day each week? 

Look forward to your comments. 

Thank you 

Chuck Anderson 
National Sales Director 
Breitling USA 
Hangar 7 
206 Danbury Rd 
Wilton, CT 06897 
USA 
Office 203-762-1180 Ext 371 
Fax 410-956-6606 
charles.anderson@brei!llngusa.com 
Please check our website at www.breilling.com 

BREITLlNG_5567 
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A-683

Message 

From: 

Sent: 

To: 

Subject: 

Chuck, 

**CONFIDENTIAL ** 

Jacob Gumer Uacobgumer@yahoo.com] 

11/5/20107:36:13 PM 

Chuck Anderson [charles.anderson@breitlingusa.com] 

Breitling concerns 

I am writing you to voice some concerns and problems I am having with our sales represenative, Rick. When the B01 
was being introduced last year, I spoke with Rick and told him that we were interested in stocking the B01. After an 
extended period of time and numerous consumers inquiring about them, I decided to contact you and we placed the order 
ourselves. 

This past Mayor sometime around then, Rick stopped in to take inventory and give me a suggested order. After about a 
month of not receiving any suggested order or even hearing from Rick, I decided to place the order myself. I ended up 
ordering a Gents Cockpit at the time not knowing that the cockpit was being replaced with the Galactic 41 . Again, 
something my rep probably would not have suggested had he made an order. 

Rick stopped in about 3 weeks ago to take inventory and give me a suggested order. He was in the store for about 30 
minutes and somehow he forgot to mention that he was opening a new Breitling account about 3 miles away. We have 
been the only Breitling dealer in Louisville for almost 20 years, and I had to hear a radio commercial informing me another 
Breitling dealer was opening up. This is unacceptable and unfair to me and my store who have been a loyal Breitling 
supporter. On top of that, I still have not heard back from Rick with my suggested order and return of older stock 
models. I'm sure yourself and Marie would like to see as many orders possible. 

I don't know what to do, I like Rick personally and think he is a very nice guy, but he is not doing his job. I don't like calling 
and emailing you with these frustrations I'm having, but you have always treated me well and did what was in the best 
interest of Gumer and Co. Before you took over our account, Rick was our sales rep and things did not go well. He 
basically did not service our account our inventory was old and we were never informed of new pieces. As a result, our 
old pieces did not sell and we almost lost our Breitling account. Now, more than ever, as new competition moves into our 
market, I need to restock our inventory with some new pieces. 

One suggestion that I know you asked of Rick was to call us once a month to see what sold and re-order. He has never 
called one time to see if anything sold . Once again, I apologize for rambling or perhaps being to harsh, but something has 
to change. I'm happy to work with Rick as long as we get the same attetion and service he hopefully gives his 
other accounts. 

Sincerely, 
Jacob Gumer 

BREITLlNG_5571 

Case 16-3592, Document 40-3, 01/26/2017, 1955658, Page4 of 42



Case 1:15-cv-01084-GBD-HBP   Document 47-14   Filed 03/29/16   Page 11 of 16

A-684

Message 

From: 

Sent: 

**CONFIDENT AL ** 

Marie Bodman [/O=BREITLINGUSA/OU=CT/CN=RECIPIENTS/CN=MARIEBj 

12/17/20097:56:05 AM 

To: 

CC: 

Chuck Anderson [charles.anderson@breitlingusa.comj; Rick lambert [rick.lambert@breitlingusa.comj 

Marie Bodman [marie.bodman@breitlingusa.comj 

Subject: Re: Gumer 

Rick, 

Your behaviour is unacceptable and I am seriously disappointed. For years now you have focused on the same few 

jewelers and ignored the majority of the others. Selling Breitling is not only about going to the football games with Orrs 

or having special connections with Tom or Mastercraft . Its about a balanced traveling schedule that you failed to realize 

because either your personal life schedule or your emotional affinities are stronger than your duties and responsibilities. 

We have the same discussion every year but this time you better be prepared for a serious shake up when I depart - if 

not before-

Marie 

Sent wirelessly via BlackBerry from T -Mobile. 

From: "Chuck Anderson" <charles.anderson@breitlingusa.com> 

Date: Wed, 16 Dec 2009 21:39:49 -0500 

To: Rick lambert<rick.lambert@breitlingusa.com> 

Cc: Marie Bodman<marie.bodman@breitlingusa.com> 

Subject: Gumer 

Rick, 

I heard from Jacob Gumer again today and he said he has not heard from you. I left a message for you a couple weeks 
ago letting you know he expressed interest in the 801 package and that you should, based on his request, contact him to 
put an order together. He came off DNS on Dec 3 and part of this product could have shipped. 

We understand it is not the biggest account, but it is and can be a $100,000 to $125,000 door with very little effort. The 
Tag rep checks in monthly, they provide a sell out and place a reorder. Just as we spoke about when we visited together 
on April 14 this year with Jacob. They are frustrated and are concerned this relationship has gone back in the same 
direction it went previously. We have to take every sale we can from every door, leaving nothing on the table. His order 
is below. 

The following four pieces have a PO of SHIP 1-15-10 Jacob 
B B01 C790 AOP 
A B01 C788 ACP 
A B01 8967 ACP 
A B01 C789 OR 

The following pieces have a PO of ST 12-16-9 JG and can ship immediately 
A B01 G684 DP2D8 
A B01 8956 ACP 

BREITLlNG_5588 
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A-685
**CONFIDENTIAL ** 

Message 

From: 

Sent: 

Marie Bodman [/O=BREITLIN GUSA/OU=CT /CN=RECIPIENTS/CN=MARIEB] 

5/13/20114:28:37 PM 

To: 

Subject: 

Chuck Anderson (charles.anderson@breitlingusa.com] 

FW: 1st Quarter 2011 

Attachments: Visit By Week 2011recapl.xlsx 

This is what I just sent to Rick 

Marie 

From: Marie Bodman 
Sent: Friday, May 13, 201112:14 PM 
To: Rick Lambert 
Subject: FW: 1 st Quarter 2011 

Dearest Rick, 

I am not sure how to start this email or what to say really; the facts are brutal and plain and the 
ultimate results will be as brutal and plain; YOU WILL LOSE YOUR JOB at the end of the year or 
even before if you do not make an effort and work on your administrative duties the way it is expected 
from you; I know that last year you made a fantastic effort to open more doors, I also know that we 
gave you a substantial salary increase and ultimately I know that you like your job and your 
relationship with Breitling and your coworkers. 

You know of my position and the affection that I have for you and I would feel guilty if I had not 
warned you of what I have heard in the corridors this past week .. 
So here it is .. do whatever you want with this warning but " I told you so". 

Kindest regards, 

Marie 

Breitling USA 
Hangar 7 
206 Danbury Road 
Wilton, CT 06897 

Phone: 203.762.1180 ext. 317 
Fax: 203.762.1178 
Check our website at www.breitllng.com 

BREITLlNG_ 5539 
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Message 

From: 

Sent: 

To : 

CC: 

Subject: 

Rick, 

**CONFIDENTIAL ** 

Chuck Anderson (/O=BREITLINGUSA/OU=CT/CN=RECIPIENTS/CN=CHARlES) 

10/18/201112:00:31 PM 

Rick lambert [rick@breitlingusa.com) 

Thierry Prissert [tprissert@breitlingusa.comj 

Call reports 

I hope you had a good weekend. I was looking over the reporting and we, to say the least, are in desperate need of 

some reports. Since the break in early July. We have received reports for only 3 weeks out of the 14 that have 

passed. So far year to date, we have reports for only 14 weeks out of 36. Unfortunately, we have had this exchange in 

the past and it does not seem to change and I do not know what it is. The majority is able to keep current each week 

with an occasional week that week that goes but is made up the following - is it the work load? Is the way you approach 

your visits that perhaps we can fine tune to help you accomplish the reporting being done while you are at the point of 

sale? These reports should take no more than one to two hours on the office day everyone is provided. These are 

purely designed to help all us grow the business and find our shortfalls. Without them we are left in the dark and the 

shortfall reflects badly on you. 

I sent you an email about 3 weeks on your territory and where we felt the needs were. I also mentioned that a level of 

dedication over and above the norm would be needed for you to achieve your goal. What that means is there may not 

be time for an office day here or there and some days may be much be longer than what you may be used to. We don't 

expect you to be a slave but do expect to have the job requirements upheld. 

This is our exchange on Sept 26th 

"I also have to ask where we stood with your call reports. The last reports I show are from 8/29-9/2 - they were just 

comments with no new pictures or updated inventories. The ones received prior to that were the week of 7/12-7/15 

besides the ash Kosh update. We have had several weeks with no reports and need the constant flow of information 

each week to make a difference and help you. Working on that this week. I will update from most recent to least in the 

next day or so. Getting the new computer has been a huge benefit and helps." 

Please let us know what you need from us. 

Chuck Anderson 
Sales Director 
Breitling USA 
Hangar 7 
206 Danbury Rd 
Wilton, CT 06897 
USA 
Office 203-762-1180 Ext 371 
Fax 888-875-2729 
charies.alldersOII@b."eillingusB.colTI 
Please check our website at www.breitling.com 

BREITLlNG_5527 
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Message 

From: 

Sent: 

To: 

cc: 
Subject: 

si r Ri ck, 

**CONFIDENTIAL ** 

Thierry Prissert [/O=BREITLINGUSA/OU=CT/CN=RECIPIENTS/CN=TPRISSERn 

6/3/2013 7:12:24 PM 

Rick Lambert [rlck.lambert@breitlingusa.com] 

Chuck Anderson [charles.anderson@breitlingusa.com] 

Using tools 

David Kings told us you have nt debriefed him on the mystery shopping 
Not ri ght II 
You have to do what we ask : 
Mystery shoppiQ9 debrief 
Brei tl i ng chall enge (name 1 ast in the contest .. ) 

please focus on the sellout and nature of he visit 
You are better in writing order and follow up this year but need to also use all the tool at you 
disposition 
Thank you 

Ps: hope you had a good time with your daughter 

Thi erry Pri ssert 
President 

Breitling USA 
Hangar 7 
206 Danbu ry Road 
Wilton, CT 06897 
USA 

Phone: 203.762.1180 ext. 343 
Fax: 203.762.1178 
Email : thierry.prissert@breitlingusa.com 
check our website at: www.breitling.com 

BREITLlNG_5461 
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**CONFIDENTIAL ** 

Message 

From: 

Sent: 

Thierry Prissert [/O=BREITLINGUSA/OU=CT/CN=RECIPIENTS/CN=TPRISSERTj 

8/29/2014 7:21:58 PM 

To: 

CC: 

Subject : 

Hi Rick 

Rick Lambert [rick.lambert@breitlingusa.comj 

Chuck Anderson [charles.anderson@breitlingusa.com) 

Re: Travel with Rick Aug 25-28, 2014 

I would like you to really think and reflect on that email so we can talk about it in Reno 

Lots of very simple things are not being done and this hurts your , ours numbers and business 

Vou alway honestly acknowledge your shortfall but don't correct them 

And this NEED to change 

I wish you a good labor day week end enjoy your family! 

Thank you 

Ps: I truly and sincerely hope you can find a way to reinvent your passion and yourself (at work) 

Cheers 

Thierry Prissert 

President 

Breitling USA 

Hangar 7 

206 Danbury Road 

Wilton, CT 06897 

USA 

Phone: 203.762.1180 ext. 317 

Fax: 203.762.1178 

Email: thlerry.prlssert@breit lingusa.com 

Check our website at: www.breltllng.com 

On Aug 29, 2014, at 11:33 AM, "Rick lambert" <rick.lambert@breit lingusa.com> wrote : 

Hi 

Thanks. I received it yesterday. I'll compare with my notes to see if anything was overlooked. I doubt it ;) 

Rick 

Sent from my iPhone 

On Aug 29, 2014, at 11:27 AM, "Chuck Anderson" <charles.anderson@breitlingusa.com> wrote: 

I sent this last night but I am not sure it went. If you already received I apologize. 

Rick 

BREITLlNG_5400 
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Message 

From: 
Sent: 

To: 

CC: 

Subject: 

Rick, 

**CONFIDENTIAL ** 

Chuck Anderson I/O=BREITLI NGUSA/OU=CT /CN =RECIPIENTS/CN=CHARLES] 

10/18/201112:00:31 PM 

Rick Lambert [rick@breitlingusa.com] 

Thierry Prissert [tprissert@breitlingusa.comj 

Call reports 

I hope you had a good weekend. I was looking over the reporting and we, to say the least, are in desperate need of 

some reports. Since the break in early July. We have received reports for only 3 weeks out of the 14 that have 

passed. So far year to date, we have reports for only 14 weeks out of 36. Unfortunately, we have had this exchange in 

the past and it does not seem to change and I do not know what it is. The majority is able to keep current each week 

with an occasional week that week that goes but is made up the following - is it the work load? Is the way you approach 

your visits that perhaps we can fine tune to help you accomplish the reporting being done while you are at the point of 

sale? These reports should take no more than one to two hours on the office day everyone is provided. These are 

purely designed to help all us grow the business and find our shortfalls. Without them we are left in the dark and the 

shortfall reflects badly on you. 

I sent you an email about 3 weeks on your territory and where we felt the needs were. I also mentioned that a level of 

dedication over and above the norm would be needed for you to achieve your goal. What that means is there may not 

be time for an office day here or there and some days may be much be longer than what you may be used to. We don't 

expect you to be a slave but do expect to have the job requirements upheld. 

This is our exchange on Sept 26th 

"I also have to ask where we stood with your call reports. The last reports I show are from 8/29-9/2 - they were just 

comments with no new pictures or updated inventories. The ones received prior to that were the week of 7/12-7/15 

besides the Osh Kosh update. We have had several weeks with no reports and need the constant flow of information 

each week to make a difference and help you. Working on that this week. I will update from most recent to least in the 

next day or so. Getting the new computer has been a huge benefit and helps." 

Please let us know what you need from us. 

Chuck Anderson 
Sales Director 
Breitling USA 
Hangar 7 
206 Danbury Rd 
Wilton, CT 06897 
USA 
Office 203-762-1180 Ext 371 
Fax 888-875-2729 
charies.anderson@breillingusa.com 
Please check our website at INww.breilling.com 

BREITLlNG_5527 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

FREDERICK M. CARGIAN, 

Claimant, 
against 

BREITLING, USA, INC., 

Respondent. 

15 CV 01084 (GBD)(HP) 
Affidavit: Frederick M. Cargian 

FREDERICK M. CARGIAN, being duly sworn, deposes and says: 

1. I am the Plaintiff in this action and submit this affidavit in response to Defendant's 

Motion for Summary Judgement. 

2. I was born November 23, 1960 and was 53 years old when my employment as a Sales 

Rep at Breitling USA ("Breitling"or "Defendant") was terminated. I am gay, a fact well known 

to my colleagues at Breitling, including management. 

EMPLOYMENT 1990 THROUGH 2010 

3. In February 1990, I was hired by Marie Bodman ("Bodman") President of Breitling as 

National Training Manager. This was the first training program for Breitling, and continues to be 

the platform upon which the training program, in effect when I left, was built. In this job I 

traveled throughout the United States conducting seminars and individual training of the sales 

1 
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associates and managers in the stores to which we sold. The concept was to educate our sales 

personnel at the retail outlets on the watch functions that were complicated, the history of 

Breitling since its inception in 1884 and sales techniques so that we had the best qualified 

representatives for our product. 

4. When I first joined Breitling it had a minimal presence or brand recognition in the 

United States, the office only having been opened in 1989. At the time, there were 6 or 7 staff 

employees. The sales rep that Breitling used at that time were independent contractors who 

represented any number of products. Our sales were between $2 and $4 million per year. By 

2013 this grew to about 140 staff and sales of over $100 million a year. 

5. In 1992, I was promoted to Sales Representative ("sales rep" or "rep") covering the 

Northeast Region which, at the time, ran from Maine to Richmond, Virginia. I continued to 

function as the Training Manager as well, which meant I was doing two jobs, training Breitling 

Associates across the country as well as selling in my own very large region. I was relieved of 

my responsibilities as Training Manager in about 1995 or 1996. 

6. The major role of the sales rep was to sell in hislher region. There were ancillary 

duties associated, such as working with marketing personnel, training, maintaining inventory 

assuring that customer locations were well maintained, all of which were for the purpose of 

enhancing sales. 

7. For the main part, success as a sales rep was measured by year over year sales, not 

attaining of goals. Every month each rep would receive a print out for the entire sales force 

showing how that month's sales compared with the same month the prior year. At the end ofthe 

year we would receive a year over year synopsis of our performance. Exh. A, PI. 0000281-282. 

At our sales meetings, Anderson also focused on year over year performance. Sales goals, on 

2 
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the other hand, related to compensation, which was totally controlled by management. The reps 

bonus was based on the extent to which s/he met the goal. Though sales reps may have been 

asked for our input, it was always a tug of war with management always prevailing. It was a 

money negotiation. The setting of difficult goals is the perfect mechanism to criticize a rep the 

company wants to get rid of. 

8. I played a significant role in the growth of the Breitling. Attached as Exh A is a chart 

that I created from Breitling's official sales reports, which are also attached. From 2001 to 2009 

sales reps only had access to our individual sales. Starting 2008 we received the reports for all 

reps which enabled me to do a comparative analysis of my production from that point until 2011 

when Thierry Prissert ("Prissert") stopped supplying reps with the sales goals of the other reps. 

We did continue to receive reports reflecting the year over year results of all reps. 

9. A review of Exhibit A shows that from 2002 through 2007 I increased my sales over 

the prior year from anywhere between 15% and 46%. Three of those years I was over my sales 

goal (which we called budget) by 118-130%. The two other years I attained 96% and 99% of 

budget. 2008 and 2009 was the recession and all sales went down; none made budget. By 2010 

I again increased my sales by 40% and again had the highest gross sales of all reps. Over the 

years I was consistently able to make budget and, more important, consistently raised my sales 

over the prior year until Prissert became President and set unachievable goals for me. 

10. In addition in the early 1990s, I opened the Tourneau account nationally. Tourneau 

is the largest luxury watch retailer in the world. The Corporate offices, located in New York, 

does the buying for its stores throughout the country. This was and is the single largest retail 

account for Breitling account. At one point there were as many as 37 individual doors (stores) to 

which we sold. The gross sales nationally went as high as $26.6M.in a year. I continued to 
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service that Corporate account until my termination, as well as the eight (8) individual Tourneau 

Stores in the Northeast Region, though I was denied bonus credit for the work. Discussed'll infra. 

11. As a consequence of my good work, and the growth of the company, President 

Bodman rewarded me with regular and significant salary increases. To the best of my 

recollection, my starting salary in 1990 was about $35,000. Bodman increased my salary 

regularly with my final raise in 2008 from $210,000 to $230,000. This was my salary until 2013 

when Prissert decreased it to $196,000 in 2013. 

12. There is no question but that Bodman had high regard for me and my work. Of 

course, over the course of 20 years, as my boss there would be critiques of me and others. But 

the bottom line is that I was the sales rep that she rewarded with the highest base salary and I 

believe the highest bonus potential. I was also the sales rep to whom she assigned the Tourneau 

Corporate account'll infra, and whom she called upon to help in general in the New York area. 

For example, when Breitling decided to open a boutique in New York, I was the one who she 

enlisted to help find a location, despite the fact that I knew it would harm my sales. Finally, 

upon my termination Bodman provided a letter of reference lauding me for my "dedication to the 

job" "integrity" "attention to detail" and "knowledge". Exh. B. This is particularly impressive 

since at the time, as now, she is an employee of Breitling SA, the corporate parent. 

13. I was also recognized by our trade association as "Favorite Watch Rep" and was 

given the Sully Award by Chuck Anderson ("Anderson") and Bodman for highest increase in 

sales in 2010. Exhs. C & D .. 

EMPLOYMENT 2011 TO TERMINATION 

4 
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14. In 2011, Prissert became the President of Breitling. My first meaningful encounter 

with him as President was at the review meeting in January or February of2011 when I received 

my sales goals for 2011. At that meeting, I was given a totally unrealistic sales goal. My goal 

was increased by $12 million representing a 92.2% increase in my goals over the prior year. My 

goal was higher in percentage and absolute number than any of the other reps. 

15. Bodman, who remained on staff for a transition, and Anderson who became the full 

time Sales Manager under Prissert, were also at that meeting, but it was Prissert who had the 

ultimate responsibility for setting the unobtainable goals. As I testified at my deposition, it was 

my understanding that Prissert, Anderson and Bodman were all involved in setting the goals. 

However, it was Prissert, whom I learned controlled the issue. Since they had been my prior 

bosses whom I knew, I went to both Bodman and Anderson to complain about the unrealistic 

goal. Both told me that it was Prissert's decision and they had no control to change it. Exh .. 

Cargian Tr. 222:25-223:16; 225:15-226:14. 

16 In addition to my sales responsibility for my expanded territory, I continued to have 

major responsibility and did substantial work for the Tourneau Corporate Account for which I 

did not receive bonus credit. Corporate bought for all Tourneau stores, I did the selling 

nationally, although the regional reps got the credit and bonus. For the main part, these sales 

were larger than the sales in most Breitling regions. My work included: weekly or bi-monthly 

meetings with the buyer, the assistant buyers and the buyer for the three Tourneau outlet doors, 

plus follow up on orders; analyzing sales data; together with Breitling management attending bi

annual review meetings with Tourneau; quarterly advertising and marketing meeting with our 

Marketing Director; overseeing accounts receivable; negotiating premium display positioning; 
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providing monthly recap of sales; training Toumeau's telemarketing department, resolving sales 

service issues. In general I spent between 4 to 10 hours a week on corporate Toumeau matters. 

17. The rational that I was given for this exorbitant increase-that my territory increased

- is contradicted by the record. Prissert Decl.~ 32. First, at my deposition, I misstated when I 

said that I was given Delaware in 2011. That change actually occurred in 2009, a fact admitted 

to by Defendant. Goodman Aff. Exh Resp to Admissions ~ 13. It is true that No.Virginia, 

Maryland and DC, which Anderson had represented, were assigned to me. However that only 

represented a net addition of 5 new doors. Although originally there was a transfer of 11 new 

doors from Anderson, simultaneously, my New Jersey territory was transferred to Annie 

Sommer ("Sommer"), which represented the loss of 5 doors. Also, when the new territory was 

assigned, Breitling, who controls to whom we can sell, closed two of the stores in the new 

territory for whatever their reason. 

18. Also, Josh Haley ("Haley") was given Anderson's very lucrative Florida territory, an 

increase also of 5 new doors, yet his goals were raised only $7 million contrasted to my $14M, 

representing a 60% increase contrasted to my 92% increase. Also, Breitling submitted figures 

which claim that Haley had 47 doors compared to my 40 doors, yet he had a significantly lower 

goal.. Defendant's Exh. K, Breitling 9063. 

19. 2012 was a difficult year for Breitling USA, and all ofthe sales reps. It particularly 

presented many challenges to me since I still had an unfairly high sales goal. 

a. Until 2012 sales goals and bonuses were based on sales to Toumeau stores in 

your region. Until then I grossed about $4M in sales annually until it became a house account 

for which I received no credit for business or for bonus. Although this effected all of the regions, 
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it had the greatest impact on my business since my area produced the largest sales, by at least 

$2M. 

b. Although the reps no longer received sales credit or bonus for the Toumeau 

sales, we still had to service the Toumeau stores in our area, which means visiting them once a 

month to ensure that they maintained the sales cases in appealing fashion; conducting training, 

dealing with complaints on repairs or business, transmitting marketing and advertising program, 

educating staff on new models, and ensuring that the stores had current marketing material. 

Again, this was true for all the reps, but I had 7 stores compared with others who had 1 to 5 thus 

more of my time had to be spent on stores for which I received no bonus credit. Exh. C. 

c. In addition, I continued to service and assist in selling the corporate Toumeau 

account, which took about 4-10 hours per week for which I received no credit. 

d. In 2012 Breitling opened a discount boutique in Woodbury Mall, part of my 

territory. This boutique was a house account. It was both competitive with my customers and 

deprived me of selling remainders which I had previously done. I estimate that I lost at least $2 

M the first year. 

e. Breitling had opened a prestigious Boutique on East 57th Street. Again this 

was a house account. This Boutique competed with customers in the area to whom I had sold, 

such as Kenjo, which was just across the street, and Wempe's which was around the comer. 

Again I would estimate a loss of about 2.5M the first year. 

f. In September of2012 the east coast, particularly New York was hit by 

hurricane sandy which had a significant effect on business in general. 
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20. From time to time the sales reps would receive a Special Bonus, in addition to the 

regular bonus. These special bonuses under Bodman were usually distributed when Breitling had 

a particularly good year. 

21 Breitling did not have an especially good year in 2012, thus why special bonuses 

were awarded is a question, particularly since plaintiff received one of the lowest special 

bonuses .. The overall increase in sales was 2.5% as compared with 2011 where the increase was 

25.3.%. or 2010 when the increase was 34%. Cargian Aff.,Exh A, PI. 0000280. The reps were 

never told that there was a formula used for determining the amount of the "special bonus" 

22. Mid-December 2012 I learned that I was being demoted. Contrary to Prissert's 

statements, the promotion of Isaac Schafrath ("Schafrath") came before the division of 

territories, and Schafrath was told before anything was said to me. In December 2012 I was 

called in for a meeting with Prissert at the Connecticut office. On my way, I met Schafrath who 

told me that he had been promoted. From our conversation, I had the impression that he knew 

for a while. 

23. I then went into my meeting with Prissert who told me that Schafrath was being 

given Northern Va"Maryland and D.C., which were my territories, and because I had a reduced 

territory my salary would be reduced by $35,000, and my bonus potential by $10,000. He said 

something to the effect that it was too much work for me, although I had not said my territory 

was too much work. He also assigned me to do Corporate Sales, that is trying to get corporate 

clients to buy a large quantity of watches to give as gifts to their customers or employees. This 

was a new project assigned to me, not one that looked particularly lucrative. A whole new 

marketing strategy was required, which, along with Sommer, I had to devise without help from 

the marketing department. As evidence that this assignment was but a means to make me fail, 
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this program was never continued after my termination. It should, however, be noted that 

because I am a very good salesman and have many contacts, I was indeed able to sell Cadillac on 

the idea. 

24. Although I liked Schafrath and supported his desire for advancement, I never 

supported him in any way for immediate promotion to sales rep, a position that he was clearly 

not ready for. I did recommend that he look into Inside Sales or Training, which had been the 

stepping stones for me, Haddad and Sommer. Susan McDonald ("McDonald") has been the 

Manager of Inside Sales since the mid-1990s. Inside sales is an excellent background for promo 

to sales rep because of its exposure to clients, knowledge of the product, knowledge of sales 

techniques. She had more experience than Schafrath. 

25. Although Prissert was aware of the difficult business climate in 2012, particularly in 

New York City, and despite significantly reducing my territory, he did not take this into account 

when once again setting my goals unrealistically high. He increased my goals by 14% while the 

other reps (except Sommer) were increased 8%-10%. 

26. On about December 17, 2013 I was called to a meeting with Prissert and Amstutz 

and told that my services were being terminated effective 12/31113, but that I was to cease 

performing any duties for the company that day. When I asked the reason Prissert said "we just 

are not on the same page". He also said something to the effect that "you are a really smart 

guy-you could be doing bigger things, more important jobs, this job may be too small for you. " 

Nothing was said about my performance 

27. In fact, although again everyone's sales were down, my sales performance in 2013, 

measured by increase over the prior year, was better than Criddle, whose sales were down 20.7% 

,Haley, whose sales were down 17.3%, and Haddad whose sales were down 14.7%. My sales 
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were down 13.8% In fact, no one increased sales, except Lambert and the House, but both had 

only about a $500,000 increase. Exh.A. 

28. Schafrath was retained as my headcount replacement. 

DISCRIMINATORY DISCIPLINARY TREATMENT 

29. It is absolutely untrue, as Prissert claims, that I ever violated company policy by 

giving cash gifts to support staff at Christmas time. Prissert Aff. ,-r 45. I, along with other reps, 

gave holiday gifts to our personal assistant and to Ms. McDonald, the Inside Sales Manager. The 

only difference is that some of them gave gift cards, basically cash to purchase items at a store, 

or gifts themselves. I always thought people appreciated the cash more to do what as they 

wanted. 

30. Nothing about my gift giving violated company policy. Our employment contract 

provides that reps are obligated to follow the rules and procedures of the Employee Handbook. 

Def. Exh. I. There is nothing in the Employees Handbook that prohibited these gifts, and to my 

knowledge there is still nothing in Handbook. See Figueroa Tr. 53:5-8. Moreover, Bodman was 

always aware that I gave cash gifts and I believe Anderson also knew. Neither ever raised an 

issue. Prissert, as the new President, was free to change the rules, and I immediately stopped the 

practice as directed. However, since my behavior was always approved by the prior President 

and there was nothing in the Handbook that prohibited my giving cash gifts, only discriminatory 

animus accounts for Prissert's papering my file with a reprimand. 

31. I did not yell and curse at Prissert in front of colleagues and customers as he alleges. 

Prissert Aff.,-r,-r 46-47. In September of2012 at the annual Reno Air Show, where Breitling 

traditionally takes many of its best customers and all of the reps, there was a dinner and bowling 

event scheduled for our customers. It is the responsibility of the reps, marketing personnel and 

10 
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management to entertain the clients. After dinner, because we could not find the other staff 

members, and the restaurant was pressing us to leave, Sommer and I took it upon ourselves to 

escort about 40 of the Breitling customers to the bowling event which was about 5 blocks away. 

When we arrived there we found Prissert, together with Sales Manager Anderson, and sales reps 

Rick Lambert ("Lambert") and Beth Haddad ("Haddad") already bowling, without any 

customers. I was mad. We were doing all of the work, with Prissert and Anderson simply 

playing as if they were guests. I did say something to the effect of "What the f'. However, it 

was not directed at Prissert or anyone in particular. It was simply my frustration getting the best 

of me. The National Bowling Stadium, where the incident occurred, was huge with 78 lanes and 

Prissert and the others were tucked in a comer at least 15 feet away, very possibly more. Plus the 

bouncing bowling balls made it extremely noisy. I do not recall the clients being there since they 

had mainly left to get their shoes. It was a fleeting moment and I do not believe Prissert even 

heard my comments. As Sommers testified at her deposition, he was so far away and the remark 

was not directed at him. Sommer Tr. 87:16-89:13. 

32. Nonetheless, without making any attempt to discuss with me the incident or to hear 

my side of the story, within a day I received a Warning Letter bye-mail and hard copy on 

letterhead, signed by Prissert himself, not the HR Manager, misstating the facts and 

reprimanding me. It was only after the Warning Letter was issued that Prissert met with me. 

Although I did apologize for losing my temper, I clearly explained the circumstances; and 

complained that it was unfair to leave Sommer and me with all of the responsibilities for the 

clients, who, for the main part, were not even our customers, while he with others played without 

any concern for the clients. I explained that this was just a general "what the f' not addressed to 

anyone in particular. Using the "f' word is hardly unusual at our work place, and Prissert along 

11 
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with others indulge. Prissert did not apologize for leaving us to do the work, nor did he even 

address the issue. 

33. As will be demonstrated by the exhibits attached to my attorney's affirmation, I was 

treated much more harshly than one of my colleagues, who committed major fraud and deception 

on the company, but who was not terminated. 

34. Prissert claims that one of the reasons I was a bad employee is that I was 

disrespectful at the sales meeting in 2013. That is not true. I did however try to make a point 

about what to me was unfair treatment especially as it affected me. At that meeting Prissert had 

announced that the reps would be losing the comp time that they had accumulated. Those were 

days off to compensate for extra time worked. We were also told that the mandatory vacation 

week at Christmas time, and the mandatory week off in July were now going to be charged to 

our individual vacation. In other words, the company closed those two weeks, and until 2012 

employees were paid for the days off and still were entitled to our full vacation. Also, I learned 

at this meeting that I was being given a 14% increase in my goals where the other reps were 

given 8-10% increases for the year, which meant the less likelihood of getting a significant 

bonus. These losses, together with earlier being told my salary was reduced by $35,000, was a 

substantial loss in compensation. I, therefore, did sarcastically say shouldn't the work week be 

reduced to go with the reduction in compensation. Although I did feel that I was being 

mistreated, I nonetheless continued to work as hard as ever, ending the year better than 3 of my 

colleagues. 

TREATMENT AS ONE OF THE GIRLS 

12 
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35. Prissert maintains a boys club atmosphere in the workplace which excluded me and 

the "girls" from his inner circle. It mainly focused around sports and sports gambling which 

were always subject of conversations between Prissert and a number of the male reps. It was 

clear that the women and me were never invited into this presidents more intimate circle of 

conversation. It may be hard to describe, but human experience tells us when we are being 

excluded or frozen out. It is not coincidence that the women and I all had the same reaction. 

perception is fully corroborated by deposition testimony given by Sommer, Roman, and Vessely; 

and by the written email of complaint by Haddad. Goodman Aff. Exh. 

36. There is a general sexist ambiance in Breitling facilities that permeates the workplace. 

The sexist collateral material that the sales reps had to distribute to customers, were provided by 

the parent company and we were ordered to distribute. Goodman Aff. Exh. There was also the 

very provocative statue displayed at the 57th St. Boutique. I took the pictures of the statue, one 

of which is on the Breitling website, which are attached as Exh.E. On several occasions I did tell 

Bodman then subsequently Prissert that there were complaints and the material was 

inappropriate. I received no response, and we continued to be directed to distribute the material. 

37. Exclusion from the president's inner circle resulted in specific work place 

discrimination: 

a. In July, 2013, Breitling had a premier event for major customers held at the 

Bentley factory in Crewe, England. Breitling and Bentley developed a partnership where 

Breitling designed a series of up to 20 watches with a Bentley logo. Sales arrangements for the 

Bentley line were different then ordinary watch sales. Stores had to dedicate extensive space and 

signage before Breitling would allow it to carry the Bentley watches. Each store had to sign 

separately to carry the Bentley line in which it made these extensive commitments. It was a very 

13 
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expensive undertaking for the stores and therefore a difficult sell. As a consequence, there was a 

limited number of Bentley doors. The chart Anderson created shows that I had 25 Bentley doors. 

Def. Exh. K. 

The Crewe event was a way to entertain our top clients, while promoting their sales 

of the Bentley watch. This was a major networking opportunity to impress our customers; to 

forge relationships; and to increase our sales for which a rep would receive bonus credit... All of 

the male reps were invited to participate, although Brian Criddle could not attend because of a 

family wedding. The only reps not invited were the two women and me. I was excluded despite 

the fact that a number of my customers were invited, and despite the fact that as Anderson's 

chart shows, I had 25 Bentley doors, while Rick Lambert and Peter Cawthorne had only 22 and 

14 respectively. I also have another strength. I am a car enthusiast with great knowledge of the 

Bentley lines as well as most every other car. I, therefore, could have shared lots of good 

information. 

b. There is a Breitling marketing event at the annual air show in Buochs, 

Switzerland. Before 2011 only the President and marketing folk attended from the U.S. Starting 

2011 Prissert brought Anderson and several of the male representatives. I was never asked to 

attend nor were any of the female reps. 

c. In 2011, I was assigned to share a hotel room at a business conference in Basel, 

Switzerland with my female colleague, Sommer. Neither of us requested that arrangement and it 

is my understanding that management at Breitling submitted the room assignments to Breitling 

SA, which makes the arrangements. Sommer was particularly upset with the arrangement. I 

wrote to Monica Pirens of the Swiss corporate office to see if we could at least get a large suite 

type room that would allow for more privacy When I said in that letter that for 18 years we had 

14 
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been sharing rooms, what I was clearly referring to is the fact that the annual meeting in Basel is 

so crowded that participants always had to share rooms. More often than not I was assigned to 

share a room with Rick Lambert. Once, about 10 years earlier, Sommer and I were assigned to 

share a room, but I assume Bodman made sure that that did not happen again while she was still 

President. 

38. In 2011, I did request to be relieved of the newly assigned South Virginia territory. 

It was not because it was too much work, but because of the travel. I would lose a day traveling 

to the new area from my other territory, which was not quite worth it, since there were only a 

few accounts. 

JANICE GOODMAN 
Notary Publio, State ofNe.-Yact 

No.02CK)6591630 
Qualified in New York CcJoncy 

Commission Expira May 31.2018 
15 

~~~ 
FREDERICK M. 0iAN 
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Rep Name Year Year % Incr/Decr % of Budget 

2002 2001 
Fred $ 7,526,610 $ 6,391,381 18% 96% 

2004 2003 
Fred $ 11,179,513 $ 7,655,360 46% 130% 

2005 2004 
Fred $ 14,847,853 $ 11,179,513 33% 114% 

2006 2005 
Fred $ 20,030,848 $ 14,847,853 35% 118% 

2007 2006 
Fred $ 23,118,360 $ 20,138,782 15% 99% 

2008 2007 
Fred $ 16,395,124 $ 23,213,614 -29% 80% 
Annie $ 10,281,663 $ 15,073,765 -32% 90% 
Chuck $ 11,019,998 $ 13,892,962 -21% 85% 
Josh $ 13,207,664 $ 19,735,383 -33% 75% 
Rick $ 8,952,897 $ 11,063,246 -19% 81% 
Patrick $ 11,091,668 $ 14,228,382 -22% 80% 
Brian $ 18,924,157 $ 26,489,555 -29% 83% 
Beth $ 13,122,778 $ 17,256,564 -24% 87% 
Total Reps $ 102,995,949 $ 140,953,471 -27% 

2009 2008 
Fred $ 11,162,298 $ 15,897,886 -30% 79% 
Annie $ 6,144,644 $ 11,319,169 -46% 100% * 
Chuck $ 3,729,684 $ 5,729,310 -35% 103% 
Josh $ 9,613,384 $ 17,613,769 -45% 100% 
Rick $ 5,704,523 $ 9,836,151 -42% 81% 
Patrick $ 6,487,762 $ 11,230,904 -42% 81% 
Brian $ 11,031,090 $ 17,935,795 -38% 114% 
Beth $ 7,725,960 $ .12,750,270 -39% 97% 
Total Reps $ 61,599,345 $ 102,313,254 -40% 

2010 2009 
Fred $ 14,643,582 $ 10,460,106 40% 94% 
Annie $ 9,151,274 $ 6,465,126 42% 95% 
Chuck $ 6,200,847 $ 3,774,580 64% 111% 
Josh $ 12,550,437 $ 9,336,981 34% 93% 
Rick $ 9,323,723 $ 6,147,330 52% 100% 
Patrick $ 7,683,735 $ 6,117,948 26% 81% 

0000242 
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Brian $ 12,928,861 $ 11,295,602 14% 78% 
Beth $ 9,792,314 $ 7,748,883 26% 83% 
Total Reps $ 82,274,773 $ 61,346,556 34% 

2011 2010 
Fred $ 18,769,314 $ 17,917,166 4.8% 79% 
Annie $ 13,737,773 $ 9,879,683 39.1% 101% 
Josh $ 17,954,705 $ 13,106,233 37.0% 103% 

Rick $ 11,234,872 $ 9,998,534 12.4% 84% 
Patrick $ 10,856,462 $ 8,055,513 34.8% 103% 
Brian $ 16,689,488 $ 13,303,180 25.5% 90% 
Beth $ 13,476,977 $ 9,705,195 38.9% 102% 

Total Reps $ 102,719,591 $ 81,965,504 25.3% 

2012 2011 
Fred $ 12,899,581 $ 13,838,824 -6.8% 

Annie $ 11,937,231 $ 11,978,270 -0.3% 
Josh $ 16,627,343 $ 15,687,692 6.0% 
Rick $ 11,321,437 $ 10,455,914 8.3% 
Patrick $ 10,004,033 $ 9,949,220 0.6% 
Brian $ 14,637,893 $ 13,979,123 4.7% 
Beth $ 11,846,238 $ 11,018,598 7.5% 
Total Reps $ 89,273,756 $ 86,907,641 2.7% 
House $ 19,163,438 $ 18,854,429 1.6% 
Grand Total $ 108,437,194 $ 105,762,070 2.5% 

2013 2012 
Fred $ 8,452,072 $ 9,809,465 -13.8% 
Annie $ 7,672,937 $ 8,066,780 -4.9% 
Isaac $ 6,775,464 $ 7,479,382 -9.4% 
Josh $ 13,801,563 $ 16,683,105 -17.3% 

Rick $ 11,202,689 $ 10,745,949 4.3% 
Patrick $ 9,930,484 $ 10,018,340 -0.9% 

Brian $ 11,176,011 $ 14,090,582 -20.7% 
Beth $ 9,806,681 $ 11,494,068 -14.7% 
Total Reps $ 78,817,901 $ 88,387,671 -10.8% 
House $ 20,840,050 $ 20,049,078 3.9% 
Grand Total $ 99,657,951 $ 108,436,749 -8.1% 

0000243 
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Fred Cargian Northeast 1 Territory 

Breitling Yearly Sales 

2001 $ 6,391,381 

2002 $ 7,526,610 

2003 $ 7,655,360 

2004 $ 11,179,513 

2005 $ 14,847,853 

2006 $ 20,030,848 

2007 $ 23,118,360 

2008 $ 16,395,124 

2009 $ 11,162,298 

2010 $ 14,643,582 

2011 $ 18,769,314 

2012 $ 12,899,581 

2013 $ 8,452,072 

Last 13 years total $ 173,071,896 

0000244 
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~~~ 
BREITLIG 

1884 

TO WHOM IT MAY CONCERN, 

As the president of Breitling USA from 1989 to 2010, I have worked with Fred for 

over 20 years. His dedication to the job was outstanding and his relationship with 

jewelers exemplary. It is thanks to him and others like him that we have able to 

position our brand where it is today in the USA 

I can only recommend Fred for his integrity and his attention to detail. His 

knowledge of the watch industry is undisputed and his connections to everyone in 

the said world are large and entirely reliable. 

Marie Bodman 

January 14, 2014 

BREITLING UK Be EIRE 

BREITLING UK LTD REGISTERED OFFICE SIXTH FLOOR· 33 CAVENDISH SQUARE LONDON WIG OPW 

REGISTERED IN ENGLAND· NUMBER 2192055 TEL 020 751 B 7010 ' FAX 020 7.493 5339 WWW BREITLING.COM 
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A-750
NATIONAL JEWELER 

New York, NY 

IEMI-MON1HI.Y 32,756 

SEP 1, 2003 

111111111111111111111111111111111111111 
mmm M15186 

_ _ LJA_~_· _w __ ·n l'~ . (' I.TI' I'/IVO .I 

Hall of Fame Retailers Honored 
By Barbara Green Assistant Editor 

NI'w YOllK-The NATIONAL JEWelER Ritz-Carlton New York. BattelY Park. 
Retailer Hall orrame inducted three new Nick Greve was recognized in the 
metn JGIS mlJI11y 2<l tlu (i1Ig a gala CUI1I1t<1 single-store independent category ror his 
helt ill 1..'001 ,UK I iall wi1h the New Yilt k work as CEO or Carl Greve jewelers 
Stal J vel ·n.A socl;!J;oll (NYSjA) mlh ' in POI tland, Ore. The third-generation 
:::::'::':~:"='::'::"'-=------=---------~;J-"~'-~l .. ..... ~<> ..... 'l ... """ll\'lI'I\,Jll of high-end 

designer brands earned him the Ilrst "Best 
Jewchy Design Retailer of the Year" award 
from the ContemporalY Design Group 
several years ago, has an eye for the "big 
sale." having recently sold a 7-carat 
inlense pink diamond ['or $3 million, 

Clayton Bromberg. president or three
store UndelwoodJewelers in Northeast 
FIOI ida, was an honoree in the multi
store independent categOlY, During his 
15 years at the helm, Bromberg, whose 
ramily also owns the well-known 
Alabama jewehy chain Bromberg\;, has 
drawn on lessons learned from both the 
Underwoods and the Brombergs. Chief 
among these, he said, is "to be a 'net giver' 
rather than a 'net taker' in the industry" 

The SuperSel1ers category inductce 
was Ed Bridge, the fourth-generation 
heir to the nation's 12th largest jewelry 
chain, SMllle ·ba5£.d Ben BridgeJeweler. 
Bridge, vhu ha erved as president of 
the 7] -store business since 1991, cred
its the people he works with [or his 
company's impressive growth and 
bOllom-line results In [act, 100 percent 
of Ben BridgeJewe!er's store managers 
started with the company in sales. 

''It's really a very high tribute, and a 
great tribute to om company and all 
the associates who have built it over the 
years and continue to build it," Bridge 
saiel. "[ grew up in the business, and 
I've loved every single da)' I've been in 
it. "Vhat can be beller t'han working 
with beautiful product und celebrating 
special moments in customers' lives!" 
NY~JA honored New Yorks Michael 

C. Fina as "Retailer or the Year" 
"It's a great honor to he recognized by 

ones peers and by the competition, This 
award would not have been pllssible 
without the dedication and commil
ment olmy associates. whose e!lewls arc 
gleHily appreciated." said.lelrrcy Fina, 
vice preSident o r Michael C. Fina. "1 
would like 10 thank the New YOI k Slatc 
Jewelers Association and congnllulate 
all the otherwinnets, who we arc proud 
10 be associaled with " 

NYSJA also leCDgnized Gayle P(11)' "I 
GQ magi:lzinc :lS "Favorile Advcllisingr 
Rep." Freel Cargiallo 1'10111 Breilling 
as "I"avorilc \Valch Rep" "Ill! Bany 
Nisguretsky hom Vcnagio as "Favorile 
lewrllY Rep," • 

EXH'BI 9t f(-

OOOO'l1 9 
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39647932

FOX ROTHSCHILD LLP 
Glenn S. Grindlinger, Esq. 
Zev Singer, Esq. 
100 Park Avenue, Suite 1500 
New York, NY 10017 
Tel: (212) 878-7900 
Fax: (212) 692-0940 

Attorneys for Breitling USA, Inc. 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

FREDERICK M. CARGIAN,  

               Plaintiff, 

 - against – 

BREITLING USA, INC., 

                                                   Defendant. 

ECF Case 

No. 15-cv-01084 (GBD) 

DEFENDANT’S REPLY TO 

PLAINTIFF’S RESPONSE  

TO DEFENDANT’S LOCAL 

RULE 56.1 STATEMENT OF 

UNDISPUTED FACTS AND 

TO PLAINTIFF’S 

COUNTERSTATEMENT 

PURSUANT TO LOCAL 

RULE 56.1  

Pursuant to Local Rule 56.1 of the Civil Rules of this Court (“Rule 56.1”), Defendant 

Breitling USA, Inc. (“Defendant” or “Breitling”) submits the following reply to plaintiff 

Frederick Cargian’s (“Plaintiff” or “Cargian”) March 28, 2016 Rule 56.1 Opposition to 

Summary Judgment and In Support of His Claims (“Plaintiff’s 56.1 Statement”)1:    

                                                        
1 Plaintiff’s 56.1 Statement consists of two parts:  (i) Plaintiff’s Response to Defendant’s Rule 56.1 
Statement (“Plaintiff’s Response to Defendant’s 56.1 Statement”); and (ii) Plaintiff’s Rule 56.1 Statement 
of Material Facts Supporting His Claim (“Plaintiff’s Counter 56.1”).    
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I. REPLY TO PLAINTIFF’S RESPONSE TO DEFENDANT’S 56.1 

STATEMENT 

The following are Defendant’s undisputed facts that Plaintiff objected to or qualified his 

response without proper citation or without properly denying the facts2.  Therefore, these facts 

                                                                                                                                                                                   

2As a preliminary matter, Plaintiff did not respond at all to the following numbered paragraphs from 
Defendant’s February 29, 2016 Statement of Undisputed Material Facts (Docket No. 40).  Specifically, 
Plaintiff did not respond to: ¶¶1,3-9, 12-13, 15-16, 21-27, 30-31, 34-37, 51-53, 55, 57, 59, 63-64, 72-73, 
87, 89, 95-96, 100, 105-106, 108, 100, 114-115, 117, 119, 123, 125, 127-130, 134, 137, 140, 143, 145, 
147-151, 158-159.   Therefore, these paragraphs are to be deemed admitted. See Local Rule 56.1.     

Furthermore, even with regard to the undisputed facts to which Plaintiff purports to have responded, 
Plaintiff’s responses are utterly insufficient and blatantly fail to comply with Rule 56.1.  In almost every 
single response, whether a purported denial or admission, Plaintiff has “improperly interject[ed] 
arguments and/or immaterial facts in response to facts asserted by Defendant[], often speaking past 
Defendant[‘s] asserted facts without specifically controverting those same facts.” See Baity v. Kralik, 51 
F.Supp.3d 414, 419 (S.D.N.Y. 2014).   This practice was extensively and explicitly addressed in Baity, 
where the Court discussed the purposes and practice of Rule 56.1 statements.  After much analysis, the 
Court in Baity determined that it would disregard “purported ‘denials’ in the plaintiff's 56.1 Statement 
that do not actually deny or refute the specific facts asserted by the defendants, are not supported by 
citations to admissible evidence in the record, are contradicted by other admissible evidence in the record, 
or that are improper legal arguments.”  Id. at 421; see also Costello v. N.Y. State Nurses Ass'n, 783 
F.Supp.2d 656, 661 n. 5 (S.D.N.Y. 2011) (disregarding a plaintiff’s responses to a defendant’s Rule 
56.1 Statement where the plaintiff responded with conclusory assertions or legal arguments); Senno v. 

Elmsford Union Free Sch. Dist., 812 F.Supp.2d 454, 458 n. 1 (S.D.N.Y. 2011) (same);  Buckman v. 

Calyon Sec.,817 F.Supp.2d 322, 328 n. 42 (S.D.N.Y. 2011) (noting that “56.1 statements not explicitly 
denied by plaintiff are deemed admitted”)  

The Baity Court also pointed out, as is the exact case here: “a number of Plaintiff's purported denials 
quibble with Defendants’ phraseology, but do not address the factual substance asserted by 
Defendants….In other instances, counsel neither admits nor denies a particular fact, but instead responds 
with equivocal statements....Some of Plaintiff's 56.1 statement responses include citations to evidence in 
the record…however, responses that ‘do not point to any evidence in the record that may create a genuine 
issue of material fact do not function as denials, and will be deemed admissions of the stated fact.’”  Id. at 
418 (citing Risco v. McHugh, 868 F.Supp.2d 75, 86 n. 2 (S.D.N.Y.2012)).   Here, Plaintiffs engages in the 
exact same improper practices discussed by Baity and other Southern District of New York courts, and 
egregiously fails to deny or contravene Defendant’s proposed undisputed material facts presented in its 
56.1 Statement; rather, he interjects argument and improper commentary.  Therefore, Defendant 
respectfully submits that, pursuant to applicable jurisprudence and Rule 56.1 itself, the assertions in 
Defendant’s 56.1 Statement that have not been directly contravened be deemed admitted and the Court 
should disregard Plaintiff’s improper argument, qualification, and characterization contained in his 
Response to Defendant’s 56.1 Statement.  See also, this Court’s decisions in Wright v. Goldman, Sachs & 

Co., 387 F.Supp.2d 314 (S.D.N.Y. 2005) (plaintiff's “unsupported, conclusory assertions and denials” 
cannot refute defendant's “properly-supported statements of material fact in its Rule 56.1 Statement”, and 
“Courts in this circuit have not hesitated to deem admitted the facts in a movant's Local Civil Rule 
56.1 Statement that have not been controverted by a Local Civil Rule 56.1 statement from the nonmoving 
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are deemed admitted pursuant to Local Rules 56.1(c) and 56.1(d).   All numbered paragraphs 

herein refer to Defendant’s Statement of Undisputed Facts dated February 29, 20163 (Docket No. 

40), and Plaintiff’s 56.1 Statement:    

2. Plaintiff self-identifies as a gay man, and his date of birth is November 23, 1960.

See Complaint, annexed as Exhibit A4 to the Declaration of Zev Singer, filed and dated February 

29, 2016 (“Singer Decl.”), at ¶ 10.   

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation.  Therefore, this fact should be deemed admitted pursuant to 

Rule 56.1(c).   

10. In approximately 1999, Annie Sommer became a sales representative at Breitling 

and Marie Bodman, Breitling’s President at the time, decided to reassign part of Plaintiff’s 

previously assigned territory to Ms. Sommer.  See Plaintiff Dep., Exhibit D, at 69:13-18.   

Plaintiff fails to admit or deny in violation of Rule 56.1.  Therefore, this fact should 

be deemed admitted pursuant to Rule 56.1(c).   

11. In approximately 2003, when Breitling hired Chuck Anderson, Ms. Bodman 

reassigned some of Plaintiff’s territory to Mr. Anderson (including Delaware, Maryland, 

Washington DC, and Virginia territory) and assigned some of another sales representative’s sales 

territory to Mr. Anderson.  See id. at 71:12-20; see also Exhibit “C”, Anderson Decl. at ¶ 5.   

                                                                                                                                                                                   

party); Chen v. New Trend Apparel, Inc., 8 F.Supp.3d 406 (S.D.N.Y. 2014) (excusing noncompliance 
with Local Rule 56.1 by plaintiff represented by counsel would not be “in the interest of justice”).  

3 For the convenience of the Court, Breitling has included and retyped its original assertions from its 56.1 
Statement that are referenced herein.     

4Unless otherwise indicated, references to all exhibits are to those annexed to the Declaration of Zev 
Singer, filed and dated February 29, 2016 (“Singer Decl.”), previously submitted in support of 
Defendant’s Motion for Summary Judgment. 
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Plaintiff fails to admit or deny in violation of Rule 56.1.  Therefore, this fact should 

be deemed admitted pursuant to Rule 56.1(c).   

14. In 2011, territory that had been previously assigned to Mr. Anderson was 

reassigned to Plaintiff, including accounts in Delaware, Maryland, Washington DC, and 

Virginia, all of which Plaintiff had previously serviced.   See Plaintiff’s Dep, Exhibit D, at 73:11-

14, see also Anderson Decl. at ¶ 5, 9.   

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation.  Therefore, this fact should be deemed admitted pursuant to 

Rule 56.1(c).   

17. For approximately three to six months, Mr. Prissert had a transition period/tryout 

period with Breitling, during which time Marie Bodman stayed employed and shared some of the 

duties of President with Mr. Prissert.  See Prissert Dep., Exhibit E, at 45:13-21, 153:12-23, see 

also Prissert Decl. at ¶ 8.  

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation regarding the setting of his 2011 sales goals (which was not 

alleged in this particular fact).  Furthermore, Plaintiff’s claim that this statement is 

inadmissible has no support in law as it is contains proper citations to deposition testimony 

and a valid witness declaration.  Finally, Plaintiff’s citation to his affidavit and deposition 

testimony does not contradict any portion of this alleged fact.  Therefore, this fact should 

be deemed admitted pursuant to Rules 56.1(c) and 56.1(d).   

18. During this transition period, Ms. Bodman educated Mr. Prissert on various 

business practices at Breitling, including, among other things, the methods by which the sales 
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representatives’ goals had been previously set.  See Prissert Dep., Exhibit E at 173:23-175:23, 

see also Prissert Decl. at ¶ 9.  

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation regarding who set his 2011 sales goal (which was not alleged 

in this particular fact).  Furthermore, Plaintiff’s claim that this statement is inadmissible 

has no support in law a as it is contains proper citations to deposition testimony and a valid 

witness declaration.  Finally, Plaintiff’s citation to his affidavit and deposition testimony 

and his comment regarding what goals he achieved in prior years does not contradict any 

portion of this alleged fact.  Therefore, this fact should be deemed admitted pursuant to 

Rules 56.1(c) and 56.1(d).   

19. During the transition period, Mr. Prissert sat in with Ms. Bodman at the 

performance reviews of the sales representatives at the beginning of 2011, at which time the 

sales representatives’ sales goals for the year were given to them.   See Prissert Dep., Exhibit E at 

55:16-56:3, 153:24-154:12, see also Prissert Decl. at ¶ 21.    

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation regarding who else was at the performance review meetings 

and who set his 2011 sales goal (which was not alleged in this particular fact).  Therefore, 

this fact should be deemed admitted pursuant to Rules 56.1(c) and 56.1(d).   

20. After Ms. Bodman left her employment at Breitling in 2011, Plaintiff’s direct 

supervisors until his employment ended at Breitling were Mr. Charles Anderson, the national 

sales manager for Breitling, and Thierry Prissert, the President.  See Plaintiff’s Dep., Exhibit D, 

at 61:23-62:14, see also Prissert Decl. at ¶ 10.   
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Plaintiff’s citation to his deposition testimony does not contradict any portion of this 

alleged fact, and in fact supports the fact asserted by Defendant.  Therefore, this fact 

should be deemed admitted pursuant to Rule 56.1(d).

28. The criteria for this qualitative portion of the bonus changed from year to year, 

but it generally included criteria such as how many sales visits a sales representative had made 

for the year, how many trainings the sales representative performed, how many of the weekly 

activity reports (“call reports”) the sales representative sent to management.  See Amstutz Dep., 

Exhibit F, 80:12-23; see also Prissert Decl. at ¶ 14.   

Plaintiff denies this fact but does not cite to the record in support of his denial, 

rather cites to the documents containing the bonuses themselves which do not contradict 

this factual assertion.  Therefore, this fact should be deemed admitted pursuant to Rule 

56.1(d). 

29. In any given year, the formula for calculating sales representatives’ bonuses was 

the same for each sales representative -- there were no variations among the sales 

representatives.  See Amstutz Dep, Exhibit F, 77:5-20.   

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation.  Therefore, this fact should be deemed admitted pursuant to 

Rule 56.1(c).  

32. The Special 2012 Extra Bonus was paid to all sales representatives that year 

because it had been a particularly profitable year for Breitling.  See Prissert Decl. at ¶ 16. 

Plaintiff does not cite to admissible evidence to controvert this assertion, because his 

affidavit regarding the profitability of the company (or lack thereof) and the decision-

making process for the awarding of sales bonuses is speculative, lacks foundation, and is 
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not based on any personal knowledge.   Therefore, this fact should be deemed admitted 

pursuant to Rule 56.1(d).    

33. This Special 2012 Extra Bonus was paid to the sales representatives based upon 

their performance, with the special bonus being a percentage of each sales representative’s base 

monthly salary, and the percentage dependent on the sales representative’s overall performance 

(in both sales and qualitative categories).  See Prissert Decl. at ¶ 16.  

Plaintiff fails to admit or deny and fails to cite to the record to contravene this 

assertion, in violation of Rule 56.1.  Therefore, this fact should be deemed admitted 

pursuant to Rule 56.1(c) and 56.1(d).    

38. As a part of the process of the sales representatives’ sales goals being set and 

before their yearly review meeting, the sales representatives would submit their own proposed 

sales goals for the upcoming year.  See Plaintiff’s Dep., Exhibit D, 208:13-21, 219:6-23; see also

Anderson Decl. at ¶ 15.    

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation.  Therefore, this fact should be deemed admitted pursuant to 

Rule 56.1(c).  

39. “Tourneau” is the name of a specific watch retailer that the Breitling sales 

representatives were responsible for servicing.  See Anderson Decl. at ¶ 17.   

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation.  Therefore, this fact should be deemed admitted pursuant to 

Rule 56.1(c).  

40. Tourneau sales were sometimes counted separately from the other sales in a sales 

representative’s territory because Tourneau was considered a “house” account, separate from the 
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individual sales territories/regions, and the sales representatives could not control how many 

watches Tourneau bought from Breitling.  See Excerpts from Deposition Transcript of Charles 

Anderson, dated November 24, 2015 (“Anderson Dep.”), annexed as Exhibit “H”, at 213:12, 

246:13-17; see also Anderson Decl. at ¶ 17.   

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation.  Therefore, this fact should be deemed admitted pursuant to 

Rule 56.1(c).  

41. In any given year, if a sales representative’s sales goals included goals for 

Tourneau sales, that sales representative would be given credit for Tourneau sales for that year in 

calculating the sales representative’s sales in relation to their sales goals.  See Anderson Dep., 

Exhibit H, 249:17-251:18; see also Anderson Decl. at ¶ 18; Prissert Dep., Exhibit E, at 102:16-

103:15.        

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation.  Therefore, this fact should be deemed admitted pursuant to 

Rule 56.1(c).  

42. The sales representatives’ actual sales they receive credit for (toward their annual 

sales goal) are tracked through Breitling computer system.  See Anderson Decl. at ¶ 19; see also

Prissert Dep., Exhibit E, 203:7-204. 

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation, including improper argument, improper discussion of 

discovery in this case, and self-serving statements regarding witness credibility and what 

questions were understood by witnesses at depositions.  Therefore, this fact should be 

deemed admitted pursuant to Rules  56.1(c) and 56.1(d).    
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43. For each sale that is made within a sales representative’s territory, the invoice for 

that sale is submitted to Breitling, inputted in Breitling’s computer system, and attributed to the 

respective sales representative and his/her region.  See Anderson Decl. at ¶ 19; see also Prissert 

Dep., Exhibit E, 203:7-204:9.    

See Defendant’s Response to ¶ 42.   

44. Since 2010 through the conclusion of Plaintiff’s employment at Breitling, all of 

the sales representatives would receive monthly or semi-annual emails from Breitling 

management informing them of their monthly and/or year-to-date sales for their territory.  See

Prissert Dep., Exhibit E, 204:10-205:2; see also Anderson Decl. at ¶ 21; Excerpts from 

Deposition Transcript of Annie Sommer dated January 21, 2016 (“Sommer Dep.”), annexed as 

Exhibit “G”, at 68:21-69:15, Sampling of Monthly Sales Emails, annexed as Exhibit “J”.  

See Defendant’s Response to ¶ 42.   

45. In addition, since at least 2003, the sales representatives at Breitling had access to 

the Breitling computer system that tracked the invoices and tracked their sales by territory.  See 

Prissert Dep., Exhibit E, at 204:10-205:2; see also Anderson Decl. at ¶22; Sommer Dep., Exhibit 

G, at 70:16-71:8.  

See Defendant’s Response to ¶ 42.   

46. Since at least 2003, at any time, the sales representatives could log in to that 

computer system to check their monthly or annual sales.  See Prissert Dep., Exhibit E, 204:10-

205:2; see also Anderson Decl. at ¶ 22; Sommer Dep., Exhibit G, at 70:16-71:8.   

See Defendant’s Response to ¶ 42.   

47. From 2010-2013, Breitling management held annual sales meetings to, among 

other things, review the sales representatives’ sales numbers for the year, discuss the progress of 
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the company, the business goals of the company moving forward, and other business matters.  

See Anderson Decl. at ¶ 23.     

See Defendant’s Response to ¶ 42.   

48. From 2010-2013, all of the sales representatives were required to (and in fact did) 

attended these annual sales meetings.  See Anderson Decl. at ¶ 24; see also Prissert Dep., Exhibit 

E, 262:12-22,  

See Defendant’s Response to ¶ 42.   

49. At these annual sales meetings, the sales representatives, as a group, were 

presented with a PowerPoint presentation that was created by Mr. Anderson.  See Anderson 

Decl. at ¶ 25; see also Prissert Dep., Exhibit E, at 262:21-21.  

See Defendant’s Response to ¶ 42.   

50. In Mr. Anderson’s PowerPoint presentations at the annual sales meeting, there 

were slides that showed the sales representatives’ performance and sales numbers for the prior 

year.  See Anderson Decl. at ¶ 25; see also Sampling of PowerPoint Slides, annexed as Exhibit 

“K”.  

See Defendant’s Response to ¶ 42.   

54. In setting the sales representatives’ base salaries, things that were considered 

included seniority at Breitling and the salary that a sales representative was making before he/she 

came to work at Breitling.  See Amstutz Dep., Exhibit F, 228:11-229:3; see also Anderson Dep., 

Exhibit H, at 281:12-283:17.   

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation.  Therefore, this fact should be deemed admitted pursuant to 

Rules  56.1(c).
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56. In 2011, Plaintiff was the highest paid sales representative at Breitling.  See 

Prissert Decl. at ¶ 26. 

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation.  Therefore, this fact should be deemed admitted pursuant to 

Rules  56.1(c).

58.  In 2011, the sales representative at Breitling with the lowest base salary was a 

heterosexual male, and he was making $152,500 in base salary.  See Prissert Decl. at ¶ 27. 

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation.  Therefore, this fact should be deemed admitted pursuant to 

Rules  56.1(c).

60. In 2012, Plaintiff was the highest paid sales representative at Breitling.  See

Prissert Decl. at ¶ 28. 

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation.  Therefore, this fact should be deemed admitted pursuant to 

Rules  56.1(c).

61. In 2012, the sales representative with the next highest salary after Plaintiff was 

making $215,000 in base salary.  See Prissert Decl. at ¶ 29.  

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation.  Therefore, this fact should be deemed admitted pursuant to 

Rules  56.1(c).

62. In 2012, the sales representative at Breitling with the lowest base salary was a 

heterosexual male, and he was making $170,500 in base salary.  See Prissert Decl. at ¶29. 
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Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation.  Therefore, this fact should be deemed admitted pursuant to 

Rules  56.1(c).

65. In 2013, the sales representative at Breitling with the lowest base salary was a 

heterosexual male, and he was making $85,000 in base salary.  See Prissert Decl. at ¶ 31.  

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation.  Therefore, this fact should be deemed admitted pursuant to 

Rules  56.1(c).

66. Plaintiff did not always surpass or achieve his sales goals at Breitling.  See

Plaintiff Dep., Exhibit D, 34:19-35:20; see also Prissert Decl. at ¶ 42.      

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation.  Therefore, this fact should be deemed admitted pursuant to 

Rules  56.1(c).

67. During Plaintiff’s employment at Breitling, he received negative feedback about 

his performance from Ms. Bodman, Mr. Prissert, and Mr. Anderson.  See Plaintiff Dep., Exhibit 

D, 121:22-122:4.  

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation, including improper argument, unsupported statements with 

no citation to the record (i.e. “every boss criticizes from time to time”), and self-serving and 

irrelevant statements regarding his claims of his general performance prior to 2011.    

Therefore, this fact should be deemed admitted pursuant to Rules 56.1(c) and 56.1(d).    
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68. Plaintiff testified that Ms. Bodman gave Plaintiff negative feedback about his 

schedule and about “trying to get a certain account’s numbers up and asking why that specific 

account wasn’t doing better.”  See id. at 122:5-9, 123:23-124:4.     

See Defendant’s Response to ¶ 67.   

69. Plaintiff testified that Mr. Anderson criticized Plaintiff’s performance on similar 

topics that Ms. Bodman had criticized, including questioning Plaintiff’s schedule, how many 

visits Plaintiff had made, and regarding the performance of certain accounts.  See id. at 124:21-

125:21.   

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation, including improper argument and unsupported statements 

with no citation to the record (i.e. “Prissert and Anderson were papering Cargian’s file”).   

Therefore, this fact should be deemed admitted pursuant to Rules 56.1(c) and 56.1(d).    

70. Plaintiff testified that Mr. Prissert criticized Plaintiff’s performance about the 

“numbers per account,” certain accounts that were not performing, and Plaintiff’s schedule.  See 

id at 126:13-17.   

See Defendant’s Response to ¶ 69.   

71. Plaintiff testified that Mr. Anderson and Mr. Prissert asked him to make more sales 

visits.  See id at 131:9-13.   

See Defendant’s Response to ¶ 69.   

74. On June 14, 2011, Mr. Prissert sent Plaintiff the email annexed  as Exhibit “M”, 

that read, in part, “I am almost speechless when I read your call report…No visits on June 7 and 

8..??!...That is not at all what I expect from you or any other rep, furthermore that we agreed to 

reduce your territory last Thursday (because you said you were overwhelmed and was working 
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too much) and expect you to schedule travel and visit more accounts every week…”  See Exhibit 

M.  

See Defendant’s Response to ¶ 67.   

75. Plaintiff responded to Mr. Prissert’s June 14, 2011 email, writing, in part: “I only 

wish I was sitting around having margaritas while I am not at a store as you all seem to think.”  

See id. 

See Defendant’s Response to ¶ 67.   

76. On February 15, 2012, Mr. Anderson sent Plaintiff the email annexed as Exhibit 

“N”, that read, in part, “My surprise was to see office days on Monday and Tuesday last week- 

meaning there were three in a row. We simply can’t stay behind our desks and accomplish our 

goals…Looking at the month there are not a lot of visits…I/we are here to help in any way we 

can…”  See Exhibit N.    

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation, including improper argument and unsupported statements 

with no citation to the record (i.e. “Prissert and Anderson were papering his file”).   

Therefore, this fact should be deemed admitted pursuant to Rules 56.1(c) and 56.1(d).    

77. On July 16, 2012, Mr. Anderson sent Plaintiff the email annexed as Exhibit “O” 

that read, in part, “Attached are your June 30 results…There are some concerns with the 

results...”  See Exhibit O.    

See Defendant’s Response to ¶ 76.   

78. On July 23, 2012, Mr. Prissert sent Plaintiff the email annexed as Exhibit “P”, that 

read, in part, “Hope you can catch up to the $15,400,000 target…Good luck to you…”  See

Exhibit P.   
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See Defendant’s Response to ¶ 76.   

79. On August 13, 2012, Mr. Anderson sent Plaintiff the email annexed as Exhibit 

“Q”, that read, in part, “the average price of pieces sold is the lowest of the regions…if you were 

to match the B[reitling] USA average this year it would be…reducing your shortfall.”  See

Exhibit Q.   

See Defendant’s Response to ¶ 76.   

80. On September 26, 2012, Mr. Prissert sent Plaintiff the email annexed as Exhibit 

“R”, that read, in part, “We are very concerned that the results in your region are still far behind 

expectations and also the only region double digit down versus last year numbers…you are -19% 

versus 2011…the only other region behind last year is -3% versus last year…In 2011, your 

territory was already the least performing one (growth over 2010) which means , as we discussed 

several times, that Breitling business is ‘melting’ in the Northeast 1 and we are loosing [sic] 

market share in your area since January 2010…I am very concerned that you might not reach 

any of the goals, we set in January, (quantitative and qualitative) for your territory…We are 

running out of time!”  See Exhibit R.    

See Defendant’s Response to ¶ 76.   

81. On October 5, 2012, Mr. Anderson sent Plaintiff the email annexed as Exhibit 

“S”, that read, in part, “With respect to your region, we see that the total sell in is the most 

challenged area for B[reitling] USA down 19.9% versus 2011 YTD.”  See Exhibit S.   

See Defendant’s Response to ¶ 76.   

82. On March 5, 2013, Mr. Anderson sent Plaintiff the email annexed as Exhibit “T”, 

that read, in part, “Your region has suffered a lot over the last two years and falling short this 

year is not an option. I will help you in any way I can.”  See Exhibit T.  
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Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation.  Therefore, this fact should be deemed admitted pursuant to 

Rules 56.1(c) and 56.1(d).    

83. On May 24, 2013, Mr. Anderson sent Plaintiff the email annexed as Exhibit “U”, 

that read, in part, “You have a very important region and not so long ago when I was still 

covering MD and VA, it was the second most sales generating region we had. Today, it has 

fallen back dramatically in sell in….”  See Exhibit U. 

See Defendant’s Response to ¶ 82.   

84. On June 4, 2013, Mr. Prissert sent Plaintiff the email annexed as Exhibit “V”, that 

read, in part, “I am concerned in the trend of your numbers…We heave [sic] been repeating 

again and again that your schedule of visits is too light and that you should spend more time at 

the store…Your results…show me that you are not really using all the tools you have or 

capitalizing on opportunities…In other words, you keep doing it your ways and ate [sic] the pace 

you think is right…I just want to reiterate that achieving your target is key to us and for you 

(especially this year, after your region has been reduced so you can focus on less accounts and be 

more productive)…Finally, I want you to succeed and achieve your goals but I am not sure you 

are doing all that you can and need to be doing to make it happen.”   See Exhibit V.      

See Defendant’s Response to ¶ 82.   

85. On September 11, 2013, Mr. Prissert sent Plaintiff the email annexed as Exhibit 

“W”, that submitted to Plaintiff his new sales goals, and that read, in part, “Hope you make it 

happen in the next months…Wishing you to succeed!”  See Exhibit W.      

See Defendant’s Response to ¶ 82.   
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86. Plaintiff testified, with regard to the September 11, 2013 email from Mr. Prissert 

(Exhibit W and marked at Plaintiff’s deposition as Exhibit B-24) that he believed that Mr. 

Prissert wanted Plaintiff to succeed.  See Plaintiff’s Dep., Exhibit D, at 236:19-237:16. 

See Defendant’s Response to ¶ 82.   

88. Plaintiff received the Year-end 2011 performance review annexed as Exhibit “Y”, 

which states, in part, “Fred had a tough year and missed his target by $5 mio[sic]!..Fred did not 

send all his call reports.”  See Exhibit Y; see also Plaintiff’s Dep., Exhibit D, at 186:6-16.  

See Defendant’s Response to ¶ 82.   

90. At the 2012, Breitling sales meeting, Plaintiff stated, in front of all of the other 

sales representatives, that he would only work until 5 o’clock.  See Plaintiff Dep. at 148:17-

151:3.   

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation and improper argument and unsupported statements with no 

citation to the record (i.e. “Defendant is aware that this was not a serious statement.”)    

Therefore, this fact should be deemed admitted pursuant to Rules 56.1(c) and 56.1(d).    

91. In Plaintiff’s 2012 self-evaluation, in response to the question “Would he/she be 

better in another position?”, Plaintiff wrote “Yes, president.”  See 2012 Self Evaluation annexed 

as Exhibit “AA”; see also Plaintiff’s Dep., Exhibit D, 175:10-177:17.  

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation.  Therefore, this fact should be deemed admitted pursuant to 

Rules 56.1(c) and 56.1(d).    

92. At a Breitling event in Reno in 2012, Plaintiff lost his temper.  See Plaintiff’s 

Dep., Exhibit D, at 166:10-11.  
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Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation and improper argument.  Plaintiff fails to cite to the record 

to contravene this statement, which is taken directly from his deposition.  Therefore, this 

fact should be deemed admitted pursuant to Rules 56.1(c) and 56.1(d).    

93. On September 18, 2012, Plaintiff received a written warning from Mr. Prissert, 

which stated, among other things, that Plaintiff engaged in inappropriate behavior and language 

and cursed at Mr. Prissert, the President of Breitling, in front of colleagues and guests at a 

bowling outing in Reno on September 16, 2012.  See Written Warning Email, annexed as Exhibit 

“BB”, see also Plaintiff’s Dep. at 169:24-170:3. 

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation and improper argument.  Plaintiff fails to cite to the record 

to contravene the fact that he did in fact receive the written warning discussed in this 

assertion.  Therefore, this fact should be deemed admitted pursuant to Rules 56.1(c) and 

56.1(d).    

94. On April 9, 2012, Plaintiff received an email from Mr. Prissert, annexed as 

Exhibit “CC”, in which Mr. Prissert informed Plaintiff that it was not acceptable at Breitling to 

give cash envelopes to colleagues.  See Exhibit CC.      

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation and improper argument.  Plaintiff fails to cite to the record 

to contravene the fact that he did in fact receive the email discussed in this assertion.  

Therefore, this fact should be deemed admitted pursuant to Rules 56.1(c) and 56.1(d).    

97. Ms. Bodman made the ultimate decision on how much to set Plaintiff’s 2011 sales 

goal.   See Prissert Decl. at ¶  22. 
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Plaintiff does not cite to admissible evidence to controvert this assertion, because his 

self-serving affidavit regarding who set the 2011 sales goals is speculative, lacks foundation, 

and is not based on any personal knowledge – Plaintiff was not involved in the setting of the 

sales goals for the sales representatives.  Plaintiff’s argument regarding the potential 

deposition of Ms. Bodman is improper for a 56.1 statement, as well as the fact that Plaintiff 

himself could have made efforts to depose Ms. Bodman through the Hague Convention, 

which he did not.  Therefore, this fact should be deemed admitted pursuant to Rule 56.1(d).    

  98. In 2011, Plaintiff’s sales at Breitling were approximately $18,767,811, including 

Tourneau sales.  See Exhibit K (at BREITLING_9031 and BREITLING_9052); see also 2011 

Sales Chart annexed as Exhibit “DD” (BREITLING_8804); Anderson Decl at ¶ 28.  

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation, including improper argument, improper discussion of 

discovery in this case, and self-serving statements regarding witness credibility and what 

questions were understood by witnesses at depositions.  Defendant’s citation regarding 

these PowerPoint presentations and the sales numbers contained in this factual assertion is 

sufficient for their admissibility (see ¶¶47-50 and 98).  Therefore, this fact should be 

deemed admitted pursuant to Rules  56.1(c) and 56.1(d).    

99. Plaintiff’s 2011 sales were approximately $4,992,189 less than the sales goals that 

had been set for him that year, and he achieved only 79% of his set sales goal.  See id.    

See Defendant’s Response to ¶ 98.   

101. In 2011, Plaintiff was the sales representative who achieved the lowest percentage 

of his sales goals.  See Anderson Decl. at ¶ 29.    
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Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation, including an unsupported statement regarding the 

admissibility of this information.  Therefore, this fact should be deemed admitted pursuant 

to Rules  56.1(c) and 56.1(d).    

102. Plaintiff’s 2011 sales were approximately $850,645 more than Breitling had sold 

to the same territory the year prior (an increase of 5%).  See Exhibit DD; see also Exhibit K (at 

BREITLING_9052) see also Anderson Decl. at ¶ 30. 

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation, including an unsupported statement regarding the 

admissibility of this information and improper argument regarding discovery.  Therefore, 

this fact should be deemed admitted pursuant to Rules  56.1(c) and 56.1(d).    

103. In 2011, Plaintiff was the sales representative who increased his sales as 

compared to the same territory the prior year by the lowest percentage (5%) out of seven sales 

representatives.   See Exhibit K (at BREITLING_9052); see also Anderson Decl. at ¶ 30. 

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation, including an unsupported statement regarding the 

admissibility of this information, improper argument regarding discovery, and citation to 

an attorney’s affirmation which is not proper (see Defendant’s Reply Memorandum of 

Law).  Therefore, this fact should be deemed admitted pursuant to Rules  56.1(c) and 

56.1(d).           

104. On December 20, 2011, Plaintiff emailed Mr. Prissert and Mr. Anderson, 

attaching his proposed sales goals for the upcoming year, 2012, in which he projected his sales 
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would be $16,475,000, excluding Tourneau sales.  See Email dated December 20, 2011, Exhibit 

EE.     

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation, including an unsupported statement regarding the 

admissibility of this information.  Therefore, this fact should be deemed admitted pursuant 

to Rules  56.1(c) and 56.1(d).           

107. In July 2012, Mr. Prissert decided to reduce Plaintiff’s sales goal by 1.1 million 

dollars, down to $15,400,000 (excluding Tourneau sales).  See 2012 Goal Reduction Email, as 

Exhibit FF.     

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation.  Therefore, this fact should be deemed admitted pursuant to 

Rules  56.1(c) and 56.1(d).           

109. Plaintiff’s 2012 sales were approximately $2,500,419 less than the sales goals that 

had been set for him that year (he achieved only 83.76% of his sales goal).  See id.; see also

Anderson Decl. at ¶ 32.     

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation, including improper argument, improper discussion of 

discovery in this case.  Defendant’s citations regarding the sales numbers contained in this 

factual assertion is sufficient for their admissibility.  Therefore, this fact should be deemed 

admitted pursuant to Rules  56.1(c) and 56.1(d).    

111. In 2012, Plaintiff was the sales representative who achieved the lowest percentage 

of his sales goals.  See Exhibit K (at BREITLING_9073); see also Anderson Decl. at ¶ 33.    

See Defendant’s Response to ¶ 109.   
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112. Plaintiff’s 2012 sales were approximately $938,000 less than Breitling had sold to 

the same territory the year prior (a decrease of approximately 6.8%).  See Exhibit HH (at 

BREITLING_8808); see also Exhibit K (at BREITLING_9065); Anderson Decl. at ¶ 34. 

See Defendant’s Response to ¶ 109.   

113. In 2012, Plaintiff was the sales representative whose sales, as compared to the 

same territory the prior year, decreased by the highest percentage (6.8%).  See Exhibit K (at 

BREITLING_9065); see also Anderson Decl. at ¶ 34.       

See Defendant’s Response to ¶ 109.   

116. In September 2013, Mr. Prissert decided to reduce Plaintiff’s sales goal by 

$560,000, so that his new goal would be $10,640,000 (excluding Tourneau sales).  See 2013 

Goal Reduction Email, Exhibit II.    

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation.  Therefore, this fact should be deemed admitted pursuant to 

Rules  56.1(c) and 56.1(d).           

118. Plaintiff’s 2013 sales were approximately $2,187,928 less than the sales goals that 

had been set for him that year (he achieved only 79% of his sales goal).  See Exhibits II, JJ, see 

also Anderson Decl. at ¶ 36.     

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation.  Therefore, this fact should be deemed admitted pursuant to 

Rules  56.1(c) and 56.1(d).           

120. In 2013, Plaintiff was tied for achieving the second lowest percentage of his sales 

goals.  See Anderson Decl. at ¶ 37.    
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Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation.  Therefore, this fact should be deemed admitted pursuant to 

Rules  56.1(c) and 56.1(d).           

121. Plaintiff’s 2013 sales were approximately $1,357,393 less than Breitling had sold 

to the same territory the year prior (a decrease of approximately 13.8%).  See Exhibit JJ; see also

Anderson Decl. at ¶ 38. 

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation, including an unsupported statement regarding the 

admissibility of this information.  Therefore, this fact should be deemed admitted pursuant 

to Rules  56.1(c) and 56.1(d).           

122. At the beginning of 2011, Plaintiff was given additional territory for which he 

would be responsible as a sales representative; he received approximately 20 additional “doors” 

or accounts to cover.  See Prissert Dep., Exhibit E, 165:10-13; see also Prissert Decl. at ¶ 32.    

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation, including an unsupported argument regarding the weight of 

this evidence.  Therefore, this fact should be deemed admitted pursuant to Rules  56.1(c) 

and 56.1(d).           

124. Plaintiff testified that Ms. Bodman was the one who decided to assign him the 

new territory in the beginning of 2011 that had previously been serviced by Mr. Anderson.  See

Plaintiff Dep., Exhibit D, 73:8-22. 

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation that does not controvert the factual assertion.  Therefore, this 

fact should be deemed admitted pursuant to Rules  56.1(c) and 56.1(d).           
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126. Because Plaintiff had been assigned the additional territory, Breitling increased 

his bonus potential from $45,000 to $55,000.  See Prissert Decl. at ¶ 32.   

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation, including an unsupported argument regarding the weight of 

this evidence.  Therefore, this fact should be deemed admitted pursuant to Rules  56.1(c) 

and 56.1(d).           

131. Mr. Prissert discussed this decision with Mr. Anderson and Mr. Amstutz.  See id. 

at 86:23-87:14. 

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation, including an unsupported argument regarding the weight of 

this evidence.  Therefore, this fact should be deemed admitted pursuant to Rules  56.1(c) 

and 56.1(d).           

132. Mr. Prissert testified that the reason he reduced the territories of Ms. Sommer and 

Plaintiff was because: (i) the sales performance of these two sales representatives for 2012 was 

below expectations; (ii) Mr. Prissert wanted to give both individuals a chance to succeed in a 

smaller territory; (iii) they were not handling the larger territory in the right manner, and (iv) 

sales in the two territories were not where they needed to be and the salespeople were not 

achieving their goals in those territories, so they needed restructuring.  See Prissert Dep., Exhibit 

E, at 87:15-24.   

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation, including an unsupported argument regarding the weight of 

this evidence.  Therefore, this fact should be deemed admitted pursuant to Rules  56.1(c) 

and 56.1(d).           
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135. Mr. Prissert was 44 years old at the time he decided to reduce Plaintiff’s salary.  

See Prissert Decl. at ¶ 37.   

Plaintiff fails to admit or deny in violation of Rule 56.1.  Therefore, this fact should 

be deemed admitted pursuant to Rules  56.1(c) and 56.1(d).           

136. Mr. Prissert testified that at the same time that Mr. Prissert decided to reduce 

Plaintiff’s territory and salary, a new sales representative would need to be added to cover 

territory removed form Ms. Sommer and Plaintiff.  See Prissert Dep., Exhibit E, at 88:20-89:13.   

See Defendant’s Response to ¶ 131.   

138. Mr. Prissert testified that the reason he decided to promote Mr. Schafrath to the 

sales representative position was that: (i) Mr. Prissert preferred to promote someone from within 

the company, (ii) he wanted to give a chance to an employee of the company who had worked 

for Breitling for many years, (iii) Mr. Schafrath was performing well in his current job, (iv) Mr. 

Schafrath had expressed a desire to do something else within the company, (v) Mr. Schafrath 

knew the brand very well, and (vi) Mr. Schafrath knew the product very well.   See Prissert Dep, 

Exhibit E, at 92:19-94:2.   

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation, including arguments without proper citation to the record.  

Therefore, this fact should be deemed admitted pursuant to Rules  56.1(c) and 56.1(d).           

139. Plaintiff never made a complaint to anyone at Breitling that he was being harassed 

or treated differently because of his age, sexual orientation, or gender.  See Plaintiff’s Dep., 

Exhibit D, at 288:12-21.   

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation, including arguments without any support or proper citation 
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to the record (i.e. “there was no meaningful mechanism…”).  Therefore, this fact should be 

deemed admitted pursuant to Rules  56.1(c) and 56.1(d).           

141. On March 15, 2011, Plaintiff sent an email to Monika Pieren, the head of events 

at Breitling Switzerland, requesting a specific kind of room for himself and Ms. Sommer for the 

Basel, Switzerland trip, and wrote in the email “Annie and I are rooming together this year 

because of the mix of men and women from the US…Annie and I have shared rooms all the 

years we have attended. I think this is my 18th, Annie’s 17th.”  See March 15, 2011 Email, 

Exhibit KK; see also Plaintiff’s Dep., Exhibit D, at 108:5-21.    

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation, including improper arguments without any support or 

proper citation to the record.  Plaintiff has not cited to any admissible evidence 

contravening the fact that he sent the email.  Therefore, this fact should be deemed 

admitted pursuant to Rules  56.1(c) and 56.1(d).           

142. Annie Sommer is a good and close friend of Plaintiff’s, and was his closest friend 

at Breitling.  See Plaintiff’s Depo., Exhibit D,  at 103:19-104:12 

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation, including improper argument regarding credibility issues.  

Therefore, this fact should be deemed admitted pursuant to Rules  56.1(c) and 56.1(d).           

144. Ms. Sommer does not believe that Mr. Cargian was treated any worse than 

anyone else at Breitling because he’s gay.  See Sommer Dep., Exhibit G, at 39:24-40:3.   

Plaintiff fails to admit or deny in violation of Rule 56.1, and the testimony of 

someone who Plaintiff alleges is a “me too” witness is relevant and admissible.  Therefore, 

this fact should be deemed admitted pursuant to Rules  56.1(c) and 56.1(d).           
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146. Ms. Sommer and Plaintiff have shared rooms on some of those vacations that they 

took together.  See id., at 63:17-20, 71:21-25.  

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary and explanation, including characterization of Ms. Sommer’s testimony even 

though Plaintiff has not cited to any admissible evidence contravening the fact that Ms. 

Sommer testified that she and Plaintiff shared rooms on vacations.  Therefore, this fact 

should be deemed admitted pursuant to Rules  56.1(c) and 56.1(d).           

152. In 2013, Breitling uncovered the fact that sales representative Brian Criddle had 

misrepresented his customer visits, submitted false expense reports to Breitling for personal 

expenses, and misused his Breitling credit card.  See Prissert Dep., Exhibit E, at 61:19-62:15; see 

also Anderson Dep., Exhibit H, at 102:7-19.    

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary, explanation, and improper argument for a 56.1 Statement.  Further, Plaintiff, 

fails to cite to any admissible evidence contravening the facts asserted.   Therefore, this fact 

should be deemed admitted pursuant to Rules  56.1(c) and 56.1(d).           

153. After Mr. Anderson saw a discrepancy in Mr. Criddle’s expense report, he 

conducted an investigation and made the determination that Mr. Criddle had been untruthful on 

his reporting to Breitling.  See Anderson Dep., Exhibit H, at 103:5-12. 

See Defendant’s Response to ¶ 152.   

154. As a result of Mr. Criddle’s misrepresentations, he received a written warning 

from Breitling.  See Prissert Dep., Exhibit E, at 64:24-65:9. 

See Defendant’s Response to ¶ 152.   

155. Mr. Prissert was the person who decided to give Mr. Criddle the warning.  See id.
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See Defendant’s Response to ¶ 152.   

156. Once Mr. Prissert learned of Mr. Criddle’s untruthful reporting to Breitling, Mr. 

Prissert decided to give Mr. Criddle the written warning, regardless of Mr. Criddle’s explanation 

and whether Mr. Criddle admitted his wrongdoing or not.  See Prissert Dep., Exhibit E, at 68:13-

69:5; see also Prissert Decl. at ¶ 54; Anderson Dep., Exhibit H, at 109:22-110:3.    �

See Defendant’s Response to ¶ 152.   

157. On or about December 13, 2013, Breitling informed Plaintiff that it would not be 

renewing his employment contract and would be terminating his employment with Breitling, 

effective December 31, 2013.  See Plaintiff’s Dep., Exhibit D, at 216:8-217:12.    

Defendant’s citation was a clerical error and the parties agree that within the first 

two weeks of December 2013, Plaintiff was informed that his employment at Breitling 

would be terminated effective December 31, 2013.   

160. At the time Plaintiff left the employment of Breitling, in December 2013, there 

were 7 other sales representatives working at Breitling: Annie Sommer, 47 years old, Beth 

Haddad, 45 years old, Brian Criddle, 48 years old, Josh Haley, 40 years old, Patrick Cawthorne, 

49 years old, Rick Lambert, 47 years old, and Isaac Schafrath, 33 years old.   See Prissert Decl. 

at ¶ 51.              

Plaintiff fails to admit or deny in violation of Rule 56.1, but rather adds 

commentary, explanation, and improper argument for a 56.1 Statement.  Further, Plaintiff 

fails to cite to any admissible evidence contravening the facts asserted.   Therefore, this fact 

should be deemed admitted pursuant to Rules  56.1(c) and 56.1(d).        
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II. REPLY TO PLAINTIFF’S COUNTER 56.1
5

 161. Denied.  The citations by Plaintiff do not support Plaintiff’s subjective 

characterizations of the picture and thus the assertions are not supported by citation to admissible 

evidence.   Defendant admits that Exhibit “18” attached to the Affirmation of Counsel for 

Plaintiff (“Pl. Counsel Aff.”) is a painting by a famous artist named Kevin Kelly that is displayed 

in the office of the President of Breitling SA, Breitling, USA’s parent company. See Prissert 

Decl. at ¶62.  Defendant further denies the materiality of the assertions.   

162. Denied.  The citations by Plaintiff do not support Plaintiff’s subjective 

characterizations of the atmosphere at Breitling6 and do not support the assertion that Breitling’s 

merchandising is addressed to straight men; thus, the assertions are not supported by citations to 

admissible evidence.  Rather, the testimony cited indicates that Breitling sells a product “that we 

cater to men.”  See Exhibit 8 attached to Pl. Counsel Aff., at 141:13-22. 

163. Denied. The citations by Plaintiff do not support Plaintiff’s subjective 

characterizations of the paintings or statute, and thus the assertions are not supported by citation 

to admissible evidence.  Furthermore, Plaintiff did not produce the document attached to the 

Cargian Affidavit as Exhibit “C’ in discovery, and attaches it for the first time in his Opposition 

to Defendant’s Motion for Summary Judgment.  While the exhibit appears to be a picture of the 

                                                        
5 Regarding Plaintiff’s Counter 56.1, Defendant responds herein to some of Plaintiff’s assertions, however 
in not responding to certain paragraphs of Plaintiff’s Counter 56.1, Defendant is neither denying nor 
admitting the truth thereof, but deem a response unnecessary for purposes of a motion for summary 
judgment.  All numbered paragraphs herein refer to Plaintiff’s Counter 56.1 Statement (Docket No. 46).  

6 Throughout Plaintiff’s Counter 56.1, Plaintiff makes unsupported and argumentative characterizations 
that are simply not supported in the record, are not supported by his citations to the record, and do not 
comply with Rule 56.1.  This is a stark example – Plaintiff asserts as material fact in this paragraph that 
the atmosphere at Breitling is “overwhelmingly macho”, however none of Plaintiff references to the 
record support that assertion/argument whatsoever.  Rather, Plaintiff cites to exhibits, affidavits, and 
deposition testimony and then characterizes and argues as he sees fit.  Plaintiff does this throughout his 
Counter 56.1, and Defendant submits that these characterizations in Plaintiff’s assertions should be utterly 
rejected and should not considered by the Court as Plaintiff has blatantly violated Local Rule 56.1 in his 
Counter 56.1 Statement.      
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statue that is in Breitling’s 57th Street store, Defendant cannot admit or deny what it actually 

depicts.  Defendant further denies the materiality of the assertions.   

  164. Denied. The citations by Plaintiff do not support Plaintiff’s subjective 

characterizations of Breitling’s marketing materials nor that the materials are used to “entice 

heterosexual males.”  In addition, Plaintiff has not attached pages 138-140 of Mr. Prissert’s 

deposition as cited.  Thus, the assertions are not supported by citation to admissible evidence.  

Defendant admits that it uses collateral marketing material.  See Prissert Decl. at ¶¶ 62, 64-65.  

Defendant further denies the materiality of the assertions.   

165. Denied.   The citation by Plaintiff does not support Plaintiff’s subjective 

characterizations of the email and thus the assertions are not supported by citation to admissible 

evidence.   Defendant admits that Exhibit 20 attached to Plaintiff’s Counsel’s Affirmation is an 

email chain sent between Ms. Haddad and Mr. Anderson.   Defendant further denies the 

materiality of the assertions.   

166. Denied.  See Defendant’s Response to ¶ 165.  

167. Denied. See Anderson Decl. at ¶ 44.  Defendant further denies the materiality of 

the assertions.   

168. Denied.  The citations by Plaintiff do not support Plaintiff’s subjective 

characterizations of Ms. Roman’s alleged conversations with Ms. Figueroa as being complaints 

of sex and age discrimination, and thus the assertions are not supported by citation to admissible 

evidence.  Defendant further denies the materiality of the assertions.   

169-170. Defendant denies the materiality of these assertions.  

171. Denied.  The citations by Plaintiff do not support Plaintiff’s assertions regarding 

what other people may have said, nor has Plaintiff attached pages 36-37 Ms. Roman’s deposition 
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as cited; thus, the assertions are not supported by citation to admissible evidence.  Defendant 

further denies the materiality of the assertions.  

172. Denied.  The citations by Plaintiff do not support Plaintiff’s subjective 

characterizations of Ms. Roman’s testimony7, and thus the assertions are not supported by 

citation to admissible evidence.  Rather, Ms. Roman testified that in her observation, Cargian 

was not a part of the betting games and golf outings, that she had an “insulated view” in her 

office, and that she was aware of “general feedback” that Cargian and Prissert “weren’t getting 

along kind of thing”.  See Ex. 7 attached to Pl. Counsel Aff., at pages 99 and 101.  Defendant 

further denies the materiality of the assertions.  

173. Denied.  The citations by Plaintiff do not support Plaintiff’s subjective 

characterizations of Ms. Sommer’s testimony, and thus the assertions are not supported by 

citation to admissible evidence.  

174.  Denied.  See Defendant’s Responses to ¶¶ 172-173.   

175. Denied.  The citations by Plaintiff do not support Plaintiff’s subjective 

characterizations of Ms. Vessely’s testimony, and thus the assertions are not supported by 

citation to admissible evidence.  Rather, Ms. Vessely testified that Ms. Haddad had told her that 

Haddad felt that Mr. Prissert did not like her.  See Ex. 8 attached to Pl. Counsel Decl. at pages 

11-112.  Defendant further denies the materiality of the assertions.   

176. Denied.  The assertions are not supported by citation to admissible (or any) 

evidence.  Furthermore, the citations by Plaintiff do not support Plaintiff’s subjective 

characterizations of Ms. Roman’s testimony, as her testimony (cited by Plaintiff in this assertion) 

                                                        
7 This is another stark example, among many, where Plaintiff has characterized the record and made 
improper argument and commentary in his Counter 56.1 Statement that are wholly uncorroborated by the 
record he cites to herein.  Again, Plaintiff does this for the majority of his Counter 56.1 Statement and it 
should be rejected by the Court.   
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was regarding her unhappiness with performance write-ups she received, and had nothing to do 

with any complaints regarding discrimination or her gender.  Defendant further denies the 

materiality of the assertions.   

179. Denied.  The citations by Plaintiff do not support Plaintiff’s subjective 

characterizations of the event, whether it is “prestigious”, and who was invited; thus, the 

assertions are not supported by citation to admissible evidence.  Rather, Mr. Prissert specifically 

testified (in the citations made by Plaintiff in this assertion) that he does not know if he would 

consider the event “prestigious”.  In addition, Plaintiff has cited to no admissible evidence that 

all of the male sales representatives were invited to the event (in fact, Mr. Criddle was not 

invited).  Defendant further denies the materiality of the assertions.   

180. Denied.  The assertions are not supported by citation to admissible evidence; in 

particular, the affirmation of an attorney is not admissible evidence.  Furthermore, the citations 

do not support Plaintiff’s statements in these assertions.  Defendant further denies the materiality 

of the assertions.   

181-188. Defendant denies the materiality of these assertions, and further objects on 

the basis that Plaintiff has not cited to admissible evidence - his affidavit is speculative, lacks 

foundation, and is inadmissible with regard to Breitling’s business to which he did not have 

personal knowledge.   

189. Denied.   The assertions are not supported by citation to admissible evidence, as 

Plaintiff himself was not involved in the setting of his 2011 sales goals and thus his testimony on 

that issue is speculative at best.  It was in fact Ms. Bodman, who was still President of Breitling 

at the end of 2010 and the beginning of 2011 when Plaintiff’s sales goals were set, who made the 

ultimate decision in setting Plaintiff’s sales goals.  See Prissert Decl. at ¶¶ 8-9, 21- 22. Defendant 
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admits that Mr. Prissert made the final decisions regarding Plaintiff’s sales goals for 2012 and 

2013.  

190. Denied.  See Defendant’s Response to ¶ 189 regarding as to who set the 2011 

sales goals.  Defendant admits the beginning of year sales goals numbers for Plaintiff asserted in 

this paragraph.     

193. Denied.  See Prissert Dep., Exhibit E, 165:10-13; see also Prissert Decl. at ¶ 32.    

195. Denied.  The citations by Plaintiff do not support Plaintiff’s subjective 

characterizations and comparisons of the different territories as being “most similar”; thus, the 

assertions are not supported by citation to admissible evidence.  Defendant admits the beginning 

of year sales goals numbers for Mr. Criddle asserted by Plaintiff in this paragraph.  Defendant 

further denies the materiality of the assertions.  

197. Denied.  The citations by Plaintiff do not support Plaintiff’s subjective 

characterizations of “unrealistic sales goals”, nor has Plaintiff established a valid foundation for 

his self-created sales numbers attached to his affidavit as Exhibit A; thus, the assertions are not 

supported by citation to admissible evidence.  

  198. Denied.  The citations by Plaintiff do not support Plaintiff’s subjective 

characterizations of “unobtainable sales goals”.  Furthermore, the assertions regarding how the 

sales representatives’ performance was judged are not supported by citation to admissible 

evidence as Plaintiff himself was not involved in judging their performance and thus his affidavit 

on that issue is speculative.  As such, the assertions are not supported by citation to admissible 

evidence.  In contrast, the sales representatives were judged, among other things, by both their 

actual year over year sales and their obtaining their sales goals.  See Prissert Decl. at ¶¶ 13,14,17, 

see also Exhibit “K”, attached to the Declaration of Zev Singer.     
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199. Admitted.    

201. Denied.  The citations by Plaintiff do not support Plaintiff’s assertions. In fact, 

Plaintiff’s sales goal at the beginning of 2012 was set as $16,500,00 (excluding Tourneau sales), 

and his sales goal at the beginning of 2013 was set at $11,200,00, more than $5,000,000 less than 

his 2012 sales goal. See Plaintiff’s 2012 and 2013 Employment Agreements, Exhibit I (at 

BREITLING_577 and BREITLING_583, respectively), attached to the Declaration of Zev 

Singer.      

202. See Defendant’s Response to ¶ 201.    

203. Deny Plaintiff’s characterizations regarding “demotion” and why Mr. Schafrath 

was promoted.  See Defendant’s 56.1 Statement at ¶¶130-138, and the cites therein.   Defendant 

admits the remainder of the facts asserted in this paragraph.    

206. Denied.  The citations by Plaintiff do not support Plaintiff’s subjective 

characterizations of Schafrath’s prior experience.  In contrast, see Defendant’s 56.1 Statement at 

¶138, and the citations therein, regarding the reasons for Schafrath’s promotion. Defendant 

further denies the materiality of the assertions.     

208.  Denied. The citations by Plaintiff do not support Plaintiff’s subjective 

characterizations of “the boys club atmosphere”; thus, these assertions are not supported by 

citation to admissible evidence.  Defendant admits Schafrath was a student athlete and has a 

father who had played college and professional football, and that in “five times total” Mr. 

Schafrath talked to Mr. Prissert about his father. See Plaintiff’s citations in this paragraph.  

Defendant further denies the materiality of the assertions.   

209. Denied. The citations by Plaintiff do not support Plaintiff’s assertions.  Rather, 

Mr. Anderson testified that, after the fact, at the time of his deposition, he does not think it was a 
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good idea to put Mr. Schafrath into that position.  See Plaintiff’s citations in this paragraph. 

Defendant admits that Mr. Anderson stated that it would take some time to get Mr. Schafrath up 

to speed.    Defendant further denies the materiality of the assertions.   

210. Denied. The citations by Plaintiff do not support Plaintiff’s subjective 

characterizations of “a serious breach of ethics and workplace policy”, thus these assertions are 

not supported by citation to admissible evidence.  Defendant admits that this sales representative 

misrepresented his whereabouts and misused his corporate credit card.  Defendant further denies 

the materiality of the assertions.     

213. Denied.  The citations by Plaintiff do not support Plaintiff’s subjective 

characterizations of “a full investigation”, thus these assertions are not supported by citation to 

admissible evidence.  Defendant admits that the sales representative was interviewed before he 

received his disciplinary warning.    Defendant further denies the materiality of the assertions.   

214. Denied.  The citations by Plaintiff do not support Plaintiff’s assertion that “no 

disciplinary action was taken”.  Rather, the sales representative was in fact given a disciplinary 

warning and made to repay money to the company.  See Plaintiff’s citations in this paragraph. 

Defendant further denies the materiality of the assertions.   

216. Denied.  This paragraph does not contain factual assertions, but rather improper 

argument and unsupported characterizations (“significantly less serious and unproven charge”) 

that are improper for a 56.1 Statement.8  Defendant further denies the materiality of the 

assertions.   

                                                        
8 This is another prime example of Plaintiff’s failure to comply with Rule 56.1.  Plaintiff’s use of the 
word “contrast” (which he uses numerous times throughout his Counter 56.1) is pure argument that has 
no place in a 56.1 statement, and his subjective characterization of “significantly less serious and 
unproven” is unsupported by any valid citation to the record and should be in his memorandum of law, 
not his 56.1 statement.     
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220. Denied.  The citations by Plaintiff do not support Plaintiff’s subjective 

characterizations and argument of “questionable at best,” “tucked away,” “highly unlikely,”; 

thus, these assertions are not supported by citation to admissible evidence.  Defendant further 

denies the materiality of the assertions.   

221. Denied.  The citations by Plaintiff do not support Plaintiff’s assertion regarding 

“Amstutz, who supported Prissert’s claim”; thus, these assertions are not supported by citation to 

admissible evidence.  Defendant admits that Mr. Amstutz stated that he only knew about the 

allegation from Mr. Prissert.   

222. Denied.  This paragraph does not contain factual assertions supported by citation 

to admissible evidence, but rather contain improper argument and unsupported characterizations 

that are improper for a 56.1 Statement.  Defendant further denies the materiality of the assertions. 

223. Denied.  This paragraph does not contain factual assertions supported by citation 

to admissible evidence, but rather contain improper argument and unsupported characterizations 

that are improper for a 56.1 Statement.  Defendant further denies the materiality of the assertions. 

225. Denied.  The citations by Plaintiff do not support Plaintiff’s subjective 

characterizations and argument of “yet without any investigation”; thus, these assertions are not 

supported by citation to admissible evidence.  Defendant admits that Plaintiff’s Ex. 21 was a 

warning sent letter sent by Mr. Prissert to Plaintiff.  

226. Denied.  This paragraph does not contain factual assertions supported by citation 

to admissible evidence, but rather contain improper argument (“contrast”) and unsupported 

characterizations that are improper for a 56.1 Statement.  Defendant further denies the 

materiality of the assertions. 
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228. Denied.  This paragraph does not contain factual assertions supported by citation 

to admissible evidence, but rather contain improper argument (“contrast”) and unsupported 

characterizations that are improper for a 56.1 Statement.  Defendant further denies the 

materiality of the assertions. 

230. Denied.  The citations by Plaintiff do not support Plaintiff’s assertion regarding 

“no such policy”; thus, these assertions are not supported by citation to admissible evidence. 

Rather, Ms. Figueroa testified that there was nothing in the company handbook regarding giving 

gifts, not that it was not against company policy.  See Plaintiff’s citations in this paragraph. 

231. Denied.  This paragraph does not contain factual assertions supported by citation 

to admissible evidence, but rather contain improper argument and unsupported characterizations 

that are improper for a 56.1 Statement. The citations cited by Plaintiff do not support the 

assertions therein.  Defendant further denies the materiality of the assertions. 

232. Denied.  The citations by Plaintiff do not support Plaintiff’s assertion regarding 

the representative referenced; rather, the exhibit indicates that he made 75% of his sales goals.   

See Plaintiff’s citations in this paragraph.  Defendant further denies the materiality of the 

assertions. 

234. Denied.  The citations by Plaintiff do not support Plaintiff’s assertion regarding 

his 2013 sales goals achievement; rather, the exhibit indicates that he made 79% of his sales 

goals in 2013.   See Plaintiff’s citations in this paragraph. 

237. Denied.  This paragraph does not contain factual assertions supported by citation 

to admissible evidence, but rather contain improper argument and unsupported characterizations 

that are improper for a 56.1 Statement.  Furthermore, the citations cited by Plaintiff do not 

support the assertions therein.   Defendant further denies the materiality of the assertions. 
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238. Denied. The citations by Plaintiff do not support Plaintiff’s subjective 

characterizations and argument of “only”.  In addition, the citations by Plaintiff do not support 

Plaintiff’s assertion regarding his 2013 qualitative bonus; rather, the exhibit indicates that his 

2013 qualitative bonus was $7.980.   See Plaintiff’s citations in this paragraph. 

239.  Denied. The citations by Plaintiff do not support Plaintiff’s subjective 

characterizations and argument of “despite the fact…”.  In addition, the citations by Plaintiff do 

not support Plaintiff’s assertion regarding his 2013 bonus for reports; rather, the exhibit indicates 

that his 2013 bonus for “report” was $3,000.   See Plaintiff’s citations in this paragraph. 

Defendant further denies the materiality of the assertions. 

240. Denied.  The citations by Plaintiff do not support Plaintiff’s assertion regarding 

sales rep “X”’s 2013 sales.  See Plaintiff’s citations in this paragraph.  Defendant further denies 

the materiality of the assertions. 

241. Denied.  The citations by Plaintiff do not support Plaintiff’s assertion regarding 

sales rep “X”’s 2013 sales.  See Plaintiff’s citations in this paragraph.  Defendant further denies 

the materiality of the assertions. 

Dated: April 18, 2016    FOX ROTHSCHILD LLP 
  New York, New York     

 /s/ ���������	�
By:__________________________ 

Glenn S. Grindlinger 
Zev Singer 

100 Park Avenue, Suite 1500 
New York, New York 10017 
(212) 878-7900 

     Attorneys for Breitling USA, Inc. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
______________________ --- - -- - - - - - - --x 

FREDERICK M. CARGIAN, 

Plaintiff, 

-against-

BREITLING USA, INC., 

Defendant. 

____________________________________ x 

GEORGE B. DANIELS, United States District Judge: 

iJ 

MEMORANDUM DECISION 
AND ORDER 

15 Civ. 01084 (GBD) 

Plaintiff Frederick M. Cargian filed this action alleging that his former employer, 

Defendant Breitling USA, Inc. ("Breitling"), discriminated against him on the basis of gender in 

violation of Title VII of the Civil Rights Act of 1964 ("Title VII"), 42 U.S.C. § 2000e et seq., 

(Compl. ~~ 44-46), and on the basis of his age in violation of the Age Discrimination in 

Employment Act ("ADEA"), 29 U.S.c. § 621 et seq., (Compl. ~~ 47-49). Plaintiff also alleges 

that Breitling discriminated against him on the basis of his age and sexual orientation in violation 

of the New York State Human Rights Law ("NYSHRL") and the New York City Human Rights 

Law ("NYCHRL"). (Compl. ~~ 50-55.) 

Defendant moved, pursuant to Federal Rule of Civil Procedure 56, for summary judgment 

to dismiss Plaintiff's Complaint in its entirety. Defendant has established that there is no 

admissible evidence sufficient to allow a trier of fact to find that Defendant discriminated against 

Plaintiff under Title VII or the ADEA on the basis of gender or age. Defendant's motion for 

summary judgment is therefore GRANTED as to Plaintiffs federal claims. Plaintiffs Title VII 

and ADEA claims are DISMISSED with prejudice. In light of this Court's dismissal of Plaintiffs 

federal-law claims and the multiple issues of state law implicated by Plaintiffs remaining claims, 
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this Court declines to exercise supplemental jurisdiction over Plaintiffs non-federal causes of 

action. 

I. BACKGROUND 

Plaintiff is a gay man born on November 23, 1960. (Compi. ~ 10.) In February 1990, 

Breitling, a Swiss manufacturer of high-end watches, hired him as a training manager. (Id. ~ 11.) 

In 1992, Plaintiff was promoted to sales representative and assigned an area from Maine to 

Richmond, Virginia. (Id. ~ 15.) Each Breitling sales representative was assigned a designated 

geographic territory; he or she was responsible for sales in that territory. (Def.'s Rule 56.1 

Statement ~ 7, ECF No. 40.) During Plaintiff's last ten years of employment at Breitling, sales 

representatives' compensation consisted of a base salary and a bonus. (Id. ~ 21.) The bonus was 

tied to achieving certain specified sales goals as well as qualitative criteria. (Id.) 

Around September 2010, Breitling hired Thierry Prissert as its new president. (Id. ~ 16.) 

Plaintiff alleges that Prissert "created a 'boy's club' atmosphere, excluding the 'girls,' a group in 

which he included Cargian, from his inner circle." (Pl.'s Corrected Mem. of Law in Opp'n to 

Def.'s Mot. for Summ. J. ("Pl.'s Mem."), (ECF No. 45), at l.) For example, Plaintiff alleges that 

Prissert frequently had conversations about sports at the office with other male sales 

representatives but excluded Plaintiff; in addition, Plaintiff was not invited to a June 2013 

marketing event in England, golf outings with clients, or social events at Prissert's New York 

apartment, all of which included other male sales representatives. (CompI. ~~ 28-29; PI.'s Rule 

56.1 Statement ~ 179, ECF No. 46.) Plaintiff also claims Prissert called him "darling" on one 

occasion. (Def. 's Rule 56.1 Statement ~ 149.) Further, he alleges that on a spring 2011 annual 

-2-
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company trip to Basel, Switzerland, the company assigned him to a shared hotel room with a 

female sales representative. (Pl.'s Rule 56.1 Statement ~ 141.)' 

In 2011, Breitling increased Cargian's sales goal from $13,000,000 to $24,995,000, a 

92.2% increase over the prior year. (Def.'s Rule 56.1 Statement ~ 95; Pl.'s Rule 56.1 

Statement ~ 190.)2 That year, out of seven sales representatives, Plaintiff achieved the lowest 

percentage of his or her sales goal. (Oef.'s Rule 56.1 Statement ~~ 100-101.) In 2012, Breitling 

initially set Plaintiff's sales goal at $16,500,000, excluding sales to the Tourneau account, which 

were counted separately. (Jd. ~~ 40, 105.) In the middle of the year, Prissert reduced Plaintiff's 

sales goal by $1.1 million to $15,400,000. (Jd. ~ 107.) Plaintiff's 2012 sales were approximately 

$12,899,581. (Jd. ~ 108.) That year, Plaintiff was again the sales representative who achieved the 

lowest percentage of his or her sales goal. (Id. ~ 111.) 

Around the end of 2012, Prissert reduced Plaintiff's sales territory and also cut his 2013 

base salary from $230,000 to $196,000. (Id. ~~ 120,133-34.) Plaintiffwas approximately fifty-

two years old at the time. At the same time, Prissert promoted an employee named Isaac Schafrath 

to sales representative and assigned Schafrath the sales territory that had been removed from 

Plaintiff and another sales representative. (Id. ~~ 136-37.) Schafrath was about thirty-three years 

old at the time and had no prior sales experience. (PI. 's Rule 56.1 Statement ~~ 205-206; Oef.'s 

Rule 56.1 Statement ~ 137.) 

At the beginning of2013, Breitling reduced Plaintiff's sales goal to $11,200,000. (Def.'s 

Rule 56.1 Statement ~ 114.) In September 2013, Prissert further reduced Plaintiff's 2013 sales 

I Defendant alleges that Plaintiff requested the room for himself and his female colleague. CDef. 's Rule 56.1 
Statement ~ 14\') 

2 Plaintiff alleges Prissert set the goal knowing it was unobtainable, and that Plaintiff had the greatest increase in 
goals of any rep. (Pl.'s Rule 56.1 Statement ~ 88.) 

-3-
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goal to $10,640,000. (Id. ~ 116.) Plaintiff s 2013 sales were approximately $8,452,072. (ld. 

~ 117.) Of Breitling's eight sales representatives that year, Plaintiff was tied for achieving the 

second lowest percentage of his or her sales goal. (Id. ~~ 119-120.) 

Breitling terminated Plaintiff s employment in December 2013. (Id. ~ 157.) Prissert made 

the decision to terminate Plaintiff. (Id. ~ 158.) 

II. LEGAL STANDARDS 

A. Motion for Summary Judgment 

Summary judgment is appropriate when there is no genuine issue of material fact and the 

moving party is entitled to judgment as a matter of law. See Fed. R. Civ. P. 56(a). "An issue of 

fact is genuine 'if the evidence is such that ajury could return a verdict for the nonmoving party. '" 

Gayle v. Gonyea, 313 F.3d 677, 682 (2d Cir. 2002) (quoting Anderson v. Liberty Lobby, 477 U.S. 

242, 248 (1986)). A fact is material when "it ' might affect the outcome of the suit under the 

governing law. '" Id. (quoting Anderson, 477 U.S. at 248). 

The party seeking summary judgment has the burden of demonstrating that no genuine 

issue of material fact exists. See Marvel Characters. , Inc. v. Simon, 310 F.3d 280, 286 (2d Cir. 

2002). In turn, to defeat a motion for summary judgment, the non-moving party must raise a 

genuine issue of material fact. To do so, the non-moving party "must do more than simply show 

that there is some metaphysical doubt as to the material facts," Caldarola v. Calabrese, 298 F.3d 

156, 160 (2d Cir. 2002) (quoting Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 

586 (1986)), and it "may not rely on condusory allegations or unsubstantiated speculation," 

Fujitsu Ltd. v. Fed. Express Corp., 247 F.3d 423 , 428 (2d Cir. 2002) (quoting Scotto v. Almenas, 

143 F.3d 105, 114 (2d Cir. 1998)). Rather, the non-moving party must produce admissible 

evidence that supports its pleadings. See First Nat 'I Bank of Ariz. v. Cities Servo Co., 391 U.S. 

-4-
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253, 289-90 (1968). In this regard, "[t]he 'mere existence of a scintilla of evidence' supporting 

the non-movant's case is also insufficient to defeat summary judgment." Niagara Mohawk Power 

Corp. v. Jones Chem., Inc., 315 F.3d 171, 175 (2d Cir. 2003)(quotingAnderson, 477 U.S. at 252). 

In determining whether a genuine issue of material fact exists, the court must construe the 

evidence in the light most favorable to the non-moving party and draw all inferences in that party's 

favor. See Niagara, 315 F.3d at 175. Accordingly, the court's task is not to "weigh the evidence 

and determine the truth of the matter but to determine whether there is a genuine issue for trial." 

Anderson, 477 U.S. at 249. Summary judgment is therefore "improper if there is any evidence in 

the record that could reasonably support a jury's verdict for the non-moving party." Marvel, 310 

F.3d at 286. 

B. Prima Facie Case of Discrimination Under Title VII and the ADEA 

Plaintiff brings two discrimination claims under federal law: (1) gender discrimination in 

violation of Title VII, (Compl. ~~ 44-46); and (2) age discrimination in violation of the ADEA, 

(Compl. ~~ 47-49). 

To state a prima facie case of employment discrimination under Title VII and the ADEA, 

a plaintiff "must show: (1) he belonged to a protected class; (2) he was qualified for the position 

he held; (3) he suffered an adverse employment action; and (4) that the adverse employment action 

occurred under circumstances giving rise to an inference of discriminatory intent." Brown v. City 

o.f Syracuse , 673 F.3d 141, 150 (2d Cir. 2012) (quoting Holcomb v. lana College, 521 F.3d 130, 

138 (2d Cir. 2008)); see Delaney v. Bank of Am. Corp., 766 F.3d 163,167 (2d Cir. 2014) (applying 

same standard to ADEA suits). If a plaintiff states a primafacie case of discrimination, the burden 

shifts to the defendant to show that any adverse employment action was taken for legitimate, non

discriminatory reasons. Delaney, 766 F.3d at 168. "When the employer meets its burden, the 

-5-
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plaintiff can no longer rely on the prima facie case, but must prove that the employer's proffered 

reason was a pretext for discrimination." ld. (citations and internal quotation marks omitted). 

With respect to an ADEA claim, a plaintiff can satisfy this burden only by "presenting facts, which 

taken in his favor, suffice to show that a triable issue exists as to whether his age was a 'but for' 

cause of his termination." ld. (alterations, citations, and internal quotation marks omitted). 

Defendant concedes that Plaintiff belongs to the ADEA's protected class as an individual 

over forty years of age. (Def.'s Mem. of Law in Supp. of Mot. for Summ. 1. ("Def.'s Mem."), 

(ECF No. 41), at 5 n.2); see 29 U.S.C. § 63l(a). Defendant also concedes that Defendant took two 

adverse employment actions against Plaintiff by (1) reducing Plaintiffs compensation around the 

end of 2012 when a portion of Plaintiffs sales territory was assigned to Schafrath and (2) 

terminating Plaintiffs employment in December 2013. (Defs Mem., at 5.) 

III. PLAINTIFF'S TITLE VII CLAIM FOR GENDER DISCRIMINATION FAILS ON 
THE MERITS UNDER SECOND CIRCUIT LAW 

The Second Circuit has held that "Title VII does not proscribe discrimination because of 

sexual orientation." Simonton v. Runyon, 232 F.3d 33, 36 (2d Cir. 2000); see also Christiansen v. 

Omnicom Grp., Inc., No. 15 Civ. 03440,2016 WL 951581, at *12-15 (S.D.N.Y. Mar. 9,2016) 

(summarizing Second Circuit case law on sexual orientation discrimination under Title VII). 

Realizing that discrimination based upon sexual orientation is not cUlTently actionable under 

Title VII, Plaintiff attempts to avail himself of the "the' gender stereotyping' theory of Title VII 

liability according to which individuals who fail or refuse to comply with socially accepted gender 

roles are members of a protected class." Dawson v. Bumble & Bumble, 398 F.3d 211,218 (2d Cir. 

2005). Plaintiff's first cause of action therefore claims that Breitling discriminated against him on 

the basis of his gender in violation of Title VII. (Compi. ~'l 44-46.) 

-6-
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Courts in this Circuit must distinguish between claims based on discrimination targeting 

sexual orientation, which are not cognizable under Title VII, and cognizable claims based on 

discrimination targeting nonconformity with gender stereotypes. See Christiansen, 2016 WL 

951581, at * 12. The Circuit has warned that "a gender stereotyping claim should not be used to 

'bootstrap protection for sexual orientation into Title VII.'" Dawson, 398 F.3d at 218 (quoting 

Simonton, 232 F.3d at 38). "[D]istrict courts in this Circuit have repeatedly rejected attempts by 

homosexual plaintiffs to assert employment discrimination claims based upon allegations 

involving sexual orientation by crafting the claim as arising from discrimination based upon gender 

stereotypes." Dawson, 398 F.3d at 219 (summarizing cases). Despite significant changes in the 

broader legal landscape since the Second Circuit's decision in Simonton, the prevailing law in this 

and every other Circuit to consider the question is that, in the Title VII context, courts must 

distinguish between actionable gender-stereotyping claims and non-actionable sexual orientation 

claims. See Christiansen, 2016 WL 951581, at * 13-14. Courts have found actionable Title VII 

claims in cases where plaintiff suffered adverse employment action for failing to conform to 

stereotypical gender norms through behavior or appearance. See, e.g., Back v. Hastings on Hudson 

Union Free Sch. Dist., 365 F.3d 107, 122 (2d Cir. 2004) (holding that stereotypical remarks about 

the incompatibility of motherhood and employment can be evidence that gender played a part in 

adverse employment decision); Price Waterhouse v. Hopkins, 490 U.S. 228, 251-52 (1989) 

(finding sufficient evidence of sexual stereotyping where an employer's performance evaluations 

criticized female plaintiff's tendency to act in what was seen as a masculine manner). 

In his opposition brief, Plaintiff argues that he "as a gay man was treated less well than 

straight men because, based on the fact that [sic] as a gay man he was stereotypically viewed as 

one of the 'girls' by Prissert; and the workplace was permeated with a macho atmosphere that 
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excluded 'the girls' from the president's inner circle." (Pl.'s Mem., at 21.) Plaintiffs argument 

conflates a sexual orientation discrimination claim with a gender-stereotyping claim. Such claims 

are not actionable under current Second Circuit law. See, e.g., Christiansen, 2016 WL 951581, at 

* 15 (finding no basis to infer that male plaintiff behaved in a stereotypically feminine manner or 

that employer's behavior arose from a perception of plaintiff as insufficiently masculine) (citing 

Simonton, 232 F.3d at 38); Dawson, 398 F.3d at 222-23 (finding no substantial evidence that 

plaintiff s alleged failure to conform her appearance to feminine stereotypes resulted in her 

suffering any adverse employment action). 

Moreover, Plaintiff has failed to show that he suffered an adverse employment action under 

circumstances giving rise to an inference of intentional discrimination based upon Plaintiffs 

membership in a protected class. In support of his argument that he was treated as one of "the 

girls," Plaintiff alleges (1) frequent conversations about sports at the office from which he was 

excluded, (2) a business trip when he was assigned to share a hotel room with a female colleague, 

and (3) Breitling's use of images in its marketing campaigns that Plaintiff alleges are degrading to 

women and are "surely not pin ups that would entice gay men." (See PI. 's Mem., at 21-23.) 

Frequent conversations about sports at an office do not constitute discrimination based 

upon gender stereotypes. Moreover, Plaintiff had voluntarily shared a hotel room with that same 

female colleague on multiple occasions on vacation, and Plaintiff had emailed a Breitling 

employee saying that he and the female colleague had shared rooms multiple times before Prissert 

started at Breitling. (See Def.'s Rule 56.1 Statement ~~ 141--42,145--46.) Finally, Plaintiff has 

failed to show how Breitling's marketing materials are in any way relevant to the employment 

actions taken against him. 
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There is no record evidence on which a rational finder of fact could conclude that 

Defendant discriminated against Plaintiff in the terms and conditions of Plaintiff's employment on 

the basis of Plaintiff's gender. Plaintiff's first cause of action for gender discrimination in violation 

of Title VII is therefore DISMISSED. 

IV. PLAINTIFF HAS FAILED TO ESTABLISH A PRIMA FACIE CASE OF AGE 
DISCRIMINATION 

Plaintiff has failed to show that age discrimination played any role in Breitling's adverse 

employment actions against him. The sole allegation related to age discrimination in the 

Complaint is that Schafrath "was about 33 years old" in January 2013, when he was promoted to 

sales representative and assigned part of Plaintiff's sales territory by Prissert. (Compl. ~ 30.) 

Plaintiff also testified that on one occasion, his immediate supervisor said to him, "you're so old, 

you wouldn't remember that - you probably didn't remember that." (Def.' s Rule 56.1 Statement 

~ 150.) 

On the other hand, Plaintiff testified that Prissert never made any comments about 

Plaintiff's age. (Def.'s Rule 56.1 Statement ~ 147.) Moreover, the fact that six out of the seven 

other sales representatives who shared Plaintiff's title and position were over forty years old and 

were therefore in the ADEA's protected class at the time that Plaintiff was terminated by Breitling 

in December 2013 belies Plaintiff's age discrimination claim. (Def. 's Rule 56.1 Statement ~ 160.) 

See, e.g., Holowecki v. Fed. Express Corp., 644 F. Supp. 2d 338,357 (S.D.N.Y. 2009) (finding no 

evidence of age discrimination where other employees of a similar age did not experience the same 

adverse employment action as plaintiff). 

Plaintiff has failed to demonstrate any causal relationship between his age and the adverse 

employment actions taken against him. Plaintiff has therefore failed to establish a prima facie age 
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discrimination claim under the ADEA. Plaintiff's second cause of action for age discrimination 

in violation of the ADEA is DISMISSED. 

C. Plaintiff's State and City Claims Are Dismissed Without Prejudice 

In addition to his claims under Title VII and the ADEA, Plaintiff claims that Breitling 

discriminated against him on the basis of his sexual orientation and age in violation of the 

NYSHRL and the NYCHRL. (Comp1. ~~ 50-55.) In light of this Court's dismissal of Plaintiff's 

federal-law claims and the multiple issues of state law implicated by Plaintiff's remaining claims, 

this Court declines to exercise supplemental jurisdiction over Plaintiff's non-federal causes of 

action. Plaintiff's third and fourth state and city law causes of action for discrimination in violation 

of the NYSHRL and NYCHRL are therefore DISMISSED without prejudice. 

IV. CONCLUSION 

Defendant's motion for summary judgment is GRANTED. Plaintiff's first cause of action 

for violation of Title VII and second cause of action for violation of the ADEA are DISMISSED 

with prejudice. Plaintiffs third cause of action for violation of the NYSHRL and fourth cause of 

action for violation of the NYCHRL are DISM rSSED without prejudice. 

The Clerk of Court is directed to close the above-captioned action. 

Dated: September 29, 2016 
New York, New York 
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SO~ RDERED. 

~8.h~ 
United States District Judge 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
------------------------------------------------------------X 
FREDERICK M. CARGIAN, 

Plaintiff, 

-against-

BREITLING USA, INC., 
Defendant. 

-----------------------------------------------------------X 

j:-US ',",i 
.l 
i DC>C[J;',flL 

III ELECTRONICt\LLY FILED 

I
'DOC#: 

JDATE FiED: 29 " ~ 

15 CIVIL 01084 (GBD) 

JUDGMENT 

Defendant having moved, pursuant to Fed. R. Ci v. P. 56, for summary judgment to dismiss 

Plaintiffs Complaint in its entirety, and the matter having come before the Honorable George B. 

Daniels, United States District Judge, and the Court, on September 29, 2016, having rendered its 

Memorandum Decision and Order granting Defendant's motion for summary judgment, dismissing 

with prejudice, Plaintiff s first cause of action for violation of Title VII and second cause of action 

for violation of the ADEA , dismissing without prejudice Plaintiffs third cause of action for 

violation of the NYSHRL and court cause of action for violation of the NYCHRL, and directing the 

Clerk of Court to close the above-captioned action, it is, 

ORDERED, ADJUDGED AND DECREED: That for the reasons stated in the 

Court's Memorandum Decision and Order dated September 29, 2016, Defendant's motion for 

summary judgment is granted; Plaintiffs first cause of action for violation of Title VII and second 

cause of action for violation of the AD RA are dismissed with prejudice; Plaintiff s third cause of 

action for violation of the NYSHRL and fourth cause of action for violation of the NYCHRL are 

dismissed without prejudice; accordingly, the above-captioned action is closed. 

Dated: New York, New York 
September 29,2016 

THIS DOCUMENT WAS,~ 
ON THE DOCKET ON 7 ~/~ v 

RUBY J. KRAJICK 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

FREDERICK M. CARGIAN, 
Plaintiff, 

against 

BREITLING USA, INC., 

Defendant. 

------x 

'---x 

l5 CV 01084(GBD)(HBP) 

NOTICE OF APPEAL 

Notice is hereby given that the Plaintiff, FREDERICK M. CARGIAN, in the above named case 

appeals to the United States Court of Appeals for the Second Circuit from the Judgment entered 

on September 29, 2016 that granted summary judgment to Defendant dismissing Plaintiff's 

Title VII and ADEA causes of action with prejudice and dismissing without prejudice Plaintiffs 

pendant state and municipal causes of action 

Dated: October 21, 20016 

ceGoo 
w Offices of Janice Goodman 

61 Jane Street, Ste. lID 
New York, New York 10014 
212-869-1940 
jg@ianicegoodmanlaw.com 
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