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 Appellees submit this opposition to Appellants’ request to address 

the effect of the Supreme Court decisions in National Institute of Family 

Life Advocates v. Becerra (NIFLA), 138 S. Ct. 2361 (2018) and Janus v. 

American Federation of State, County, & Municipal Employees, Counsel 

31, 138 S. Ct. 2448 (2018), in the supplemental memorandum briefs 

directed by this Court.  

1. This Court has ordered supplemental briefing on the effect of 

the decision issued on June 4, 2018, in Masterpiece Cakeshop v. Colorado 

Civil Rights Commission, 138 S. Ct. 1719 (2018). Briefs are due on or 

before August 6, 2018. 

2. Masterpiece involved the same state statutory scheme, similar 

factual issues, and one of the same parties as in the instant matter.1 As a 

result, briefing on Masterpiece is relevant to this Court’s analysis of the 

issues before it in the appeal.  

3. While NIFLA and Janus also involve First Amendment 

issues, the legal framework and factual setting in those cases are much 

                                      
1 The Colorado Civil Rights Commission was a Respondent in 
Masterpiece, and Plaintiffs here have named all the members of the 
Commission, in their official capacities, as Defendants. 



different than this matter, and neither case addressed appellate 

jurisdictional issues. Thus, Appellees do not believe those decisions are 

sufficiently relevant to require their inclusion in supplemental briefing. 

The Court’s existing briefing order is sufficient. 

4. Specifically, NIFLA involved a challenge to a 2015 California 

law that required crisis pregnancy centers to disseminate a government-

drafted notice regarding the existence of publicly funded family planning 

services, including contraception and abortion. 138 S. Ct. at 2365. The 

Supreme Court concluded that the law likely violates the First 

Amendment because the notice requirement was “wildly underinclusive” 

and because the law “targets speakers, not speech.” Id. at 2375, 2378. 

Although Plaintiffs here have asserted First Amendment claims, the 

“government-scripted, speaker-based disclosure requirement” in NIFLA, 

id. at 2377, bears little resemblance to the facially and viewpoint neutral 

language of the Colorado Anti-Discrimination Act.  

5. Likewise, Janus was a challenge to an Illinois law which 

allowed unions representing public employees to collect “agency fees” 

from non-member employees on whose behalf the union negotiates. 138 

S. Ct. 2455. The Supreme Court concluded that this arrangement 



violated the non-members’ free speech rights because it “compell[ed] 

them to subsidize private speech on matters of substantial public 

concern.” Id. at 2460. The Colorado Anti-Discrimination Act has no 

requirement for non-consenting individuals to pay fees for the purpose of 

subsidizing speech.  

6. That NIFLA and Janus involved the same Constitutional 

provision that is at issue here is insufficient reason to include them in 

supplemental briefing. Briefing those two cases would distract from the 

relevant issues in Masterpiece, which should be the sole focus of the 

supplemental briefing. 

7. Even though Appellees oppose the motion, they respectfully 

request prompt direction from the Court if additional briefing is required.  
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