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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

RYAN KARNOSKI, et al.
Plaintiffs,
V.

DONALD J. TRUMP, et al.

CASE NO. C17-1297-MJP

ORDER GRANTING IN PART
AND DENYING IN PART
DEFENDANTS’ MOTION TO
DISMISS

ORDER GRANTING
Defendants. PLAINTIFFS’ MOTION FOR
PRELIMINARY INJUNCTION
INTRODUCTION

THIS MATTER comes before the Court on Plaintiffs Ryan Karnoski, et al.’s Motion

for Preliminary Injunction (Dkt. No. 32) and Defendants Donald J. Trump, et al.’s Motion to

Dismiss (Dkt. No. 69). Plaintiffs challenge the constitutionality of Defendant President Donald

J. Trump’s Presidential Memorandum excluding transgender individuals from the military.

Defendants respond that Plaintiffs lack standing, that their claims are neither properly plead nor

ripe for review, and that they are not entitled to injunctive relief. Having reviewed the Motions

(Dkt. Nos. 32, 69), the Responses (Dkt. Nos. 69, 84), the Replies (Dkt. Nos. 84, 90), and all

related papers, and having considered the arguments made in proceedings before the Court, the

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS’ MOTION TO DISMISS;
ORDER GRANTING PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION - 1
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Court GRANTS in part and DENIES in part Defendants’ Motion to Dismiss and GRANTS
Plaintiffs’ Motion for Preliminary Injunction.
ORDER SUMMARY

On July 26, 2017, President Donald J. Trump announced on Twitter that “the United
States Government will not accept or allow transgender individuals to serve in any capacity in
the U.S. Military.” A Presidential Memorandum followed, directing the Secretaries of Defense
and Homeland Security to “return” to the military’s policy authorizing the discharge of openly
transgender service members (the “Retention Directive’); to prohibit the accession (bringing into
service) of openly transgender individuals (the “Accession Directive); and to prohibit the
funding of certain surgical procedures for transgender service members (the “Medical Care
Directive”). Plaintiffs filed this action challenging the constitutionality of the policy prohibiting
military service by openly transgender individuals. Plaintiffs contend the policy violates their
equal protection and due process rights and their rights under the First Amendment. Plaintiffs
include transgender individuals currently serving in the military and seeking to join the military;
the Human Rights Campaign, the Gender Justice League, and the American Military Partner
Association; and the State of Washington. Plaintiffs have moved for a preliminary injunction to
prevent implementation of the policy set forth in the Presidential Memorandum, and Defendants
have moved to dismiss.

The Court finds that Plaintiffs have standing to bring this action, and that their claims for
violation of equal protection, substantive due process, and the First Amendment are properly
plead and ripe for resolution. The Court finds that Plaintiffs’ claim for violation of procedural
due process is defective. The Court finds that the policy prohibiting openly transgender

individuals from serving in the military is likely unconstitutional. Accordingly, the Court

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS’ MOTION TO DISMISS;
ORDER GRANTING PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION - 2
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GRANTS in part and DENIES in part Defendants’ Motion to Dismiss and GRANTS Plaintiffs’
Motion for Preliminary Injunction.
BACKGROUND
I.  Presidential Memorandum and Interim Guidance
On July 26, 2017, President Donald J. Trump announced on Twitter that the United
States government will no longer allow transgender individuals to serve in any capacity in the

military. (Dkt. No. 34, Ex. 6.) President Trump’s announcement read as follows:

Thereafter, President Trump issued a memorandum (the “Presidential Memorandum’)
directing the Secretaries of Defense and Homeland Security to “return” to the military’s policy
authorizing the discharge of openly transgender service members (the “Retention Directive”);
to prohibit the accession (bringing into service) of openly transgender individuals (the
“Accession Directive”); and to prohibit the funding of certain surgical procedures for
transgender service members (the “Medical Care Directive”). (Id. at §§ 1-3.) The Accession
Directive takes effect on January 1, 2018; the Retention and Medical Care Directives take

effect on March 23, 2018. (Id. at § 3.)

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS’ MOTION TO DISMISS;
ORDER GRANTING PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION - 3
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On September 14, 2017, Secretary of Defense James N. Mattis issued a memorandum
providing interim guidance to the military (the “Interim Guidance”). (Dkt. No. 69, Ex. 1.) The
Interim Guidance identified the intent of the Department of Defense (“DoD”) to “carry out the
President’s policy and directives” and to identify “a plan to implement the policy and directives
in the Presidential Memorandum.” (Id. at 2.) The Interim Guidance explained that transgender
individuals would be prohibited from accession effective immediately. (Id. at 3.)

II.  Policy on Transgender Service Members Prior to July 26, 2017

Prior to President Trump’s announcement, the military concluded that transgender
individuals should be permitted to serve openly and was in the process of implementing a policy
to this effect (the “June 2016 Policy”). (Dkt. Nos. 32 at 9-10; 46 at 9 8-27; 48 at 9] 8-36, Ex.
C.) The June 2016 Policy was preceded by extensive research, including an independent study
to evaluate the implications of military service by transgender individuals. (Dkt. Nos. 30 at
99 159-162; 32 at 9-10; 46 at § 11.) This study concluded that allowing transgender individuals
to serve would not negatively impact military effectiveness, readiness, or unit cohesion, and that
the costs of providing transgender service members with transition-related healthcare would be
“exceedingly small” compared with DoD’s overall healthcare expenditures. (Dkt. No. 32 at 30;
46 at 99 15-20.) After consulting with medical experts, personnel experts, readiness experts,
commanders whose units included transgender service members, and others, the working group
concluded that transgender individuals should be allowed to serve openly. (Dkt. Nos. 30 at
q161; 46 at§ 10.) The Secretary of Defense issued a directive-type memorandum on June 30,
2016 affirming that “service in the United States military should be open to all who can meet the
rigorous standards for military service and readiness,” including transgender individuals. (DXkt.

No. 48, Ex. C.) The memorandum established procedures for accession, retention, in-service

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS’ MOTION TO DISMISS;
ORDER GRANTING PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION - 4
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transition, and medical coverage, and provided that “[e]ffective immediately, no otherwise
qualified Service member may be involuntarily separated, discharged or denied reenlistment or
continuation of service, solely on the basis of their gender identity.” (Id.) Relying upon the June
2016 Policy, transgender service members disclosed their transgender status to the military and
were serving openly at the time of President Trump’s announcement. (See Dkt. Nos. 30 at q
101-102, 112-114; 48 at 4 37.)

III.  Plaintiffs Challenge to the Presidential Memorandum

Plaintiffs challenge the constitutionality of the policy prohibiting military service by
openly transgender individuals and seek declaratory and injunctive relief.! (Dkt. No. 30 at 39.)
Plaintiffs contend the policy violates their equal protection and due process rights, and their
rights under the First Amendment. (Id. at 99 214-238.)

Plaintiffs include nine individuals (the “Individual Plaintiffs”), three organizations (the
“Organizational Plaintiffs”), and Washington State. (See id. at ] 7-18; Dkt. No. 101.)
Plaintiffs Ryan Karnoski, D.L., and Connor Callahan seek to pursue a military career, and
contend that the policy set forth in the Presidential Memorandum forecloses this opportunity.
(Dkt. No. 30 at 99 38-49, 64-73, 130-139.) Plaintiffs Staff Sergeant Cathrine Schmid, Chief
Warrant Officer Lindsey Muller, Petty Officer First Class Terece Lewis, Petty Officer Second
Class Phillip Stephens, and Petty Officer Second Class Megan Winters currently serve openly

in the military. (Id. at 49 50-63, 74-120.) Plaintiff Jane Doe currently serves in the military, but

! Plaintiffs’ suit is one of four lawsuits filed in response to President Trump’s policy prohibiting
transgender individuals from serving openly. See Doe 1 v. Trump, No. 17-1597 (CKK) (D.D.C.
filed Aug. 9, 2017); Stone v. Trump, No. MJG-17-2459 (D. Md. filed Aug. 8, 2017); Stockman
v. Trump, No. 17-cv-1799-JGB-KK (C.D. Cal. filed Sept. 5, 2017). The District Courts for the
Districts of Columbia and Maryland have issued preliminary injunctions suspending enforcement
of the policy. See Doe 1, 2017 WL 4873042 (D.D.C. Oct. 30, 2017); Stone, 2017 WL 5589122
(D. Md. Nov. 21, 2017).

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS’ MOTION TO DISMISS;
ORDER GRANTING PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION - 5
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does not serve openly. (Id. at 49 121-129.) The Human Rights Campaign (“HRC”), the Gender
Justice League (“GJL”), and the American Military Partner Association (“AMPA”) join as
Organizational Plaintiffs. (Id. at 99 140-145.) After the Individual and Organization Plaintiffs
filed this action, Washington State moved to intervene to protect its sovereign and quasi-
sovereign interests, which it alleged were harmed by the policy set forth in the Presidential

Memorandum. (Dkt. No. 55; see also Dkt. No. 97.) On November 27, 2017, the Court granted

Washington State’s motion. (Dkt. No. 101.) Washington State now joins in Plaintiffs’ Motion
for Preliminary Injunction based upon its interests in protecting “the health, and physical and
economic well-being of its residents” and “securing residents from the harmful effects of
discrimination.” (Id. at 4.) Defendants include President Donald J. Trump, Secretary James N.
Mattis, the United States, and the DoD. (Dkt. No. 30 at 4 19-22.)
DISCUSSION
I. Motion to Dismiss

Defendants move to dismiss Plaintiffs’ Amended Complaint under Federal Rules of Civil
Procedure 12(b)(1) and 12(b)(6). (See Dkt. No. 69 at 16-22.) The Court finds that Plaintiffs
have standing to challenge the Presidential Memorandum and have stated valid claims upon
which relief may be granted. However, Plaintiffs have failed to state a valid claim for violation
of procedural due process. The Court therefore DENIES Defendants’ Motion to Dismiss as to
Plaintiffs’ equal protection, substantive due process, and First Amendment claims; and GRANTS
Defendants’ Motion to Dismiss as to Plaintiffs’ procedural due process claim.

A. Rule 12(b)(1)
Defendants move to dismiss for lack of subject matter jurisdiction under Federal Rule of

Civil Procedure 12(b)(1). Defendants contend the Court lacks subject matter jurisdiction for two

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS’ MOTION TO DISMISS;
ORDER GRANTING PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION - 6
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reasons: First, they contend Plaintiffs lack standing because they have not suffered injuries in
fact. (Id. at 18-20.) Second, they contend Plaintiffs’ claims are not ripe for resolution. (Id. at
20-22.) Plaintiffs respond that the Presidential Memorandum gives rise to current harm and
credible threats of impending harm sufficient for both standing and ripeness. (See Dkt. No. 84 at
11-27.)
i. Individual Plaintiffs

The Court finds that the Individual Plaintiffs have standing to challenge the Presidential
Memorandum. To establish standing, Individual Plaintiffs must demonstrate: (1) an “injury in
fact”; (2) a causal connection between the injury and the conduct complained of; and (3) that it

is likely their injury will be redressed by a favorable decision. Lujan v. Defenders of Wildlife,

504 U.S. 555, 560-61 (1992). “At the preliminary injunction stage, a plaintiff must make a

‘clear showing’ of his injury in fact.” Lopez v. Candaele, 630 F.3d 775, 785 (9th Cir. 2010)

(quoting Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 22 (2008)). An “injury in fact”

exists where there is an invasion of a legally protected interest that is both “concrete and
particularized” and “actual or imminent, not conjectural or hypothetical.” Lujan, 504 U.S. at
560 (internal quotation marks and citations omitted).

Each of the Individual Plaintiffs satisfies these requirements: As a result of the
Retention Directive, Plaintiffs Schmid, Muller, Lewis, Stephens, Winters, and Doe face a
credible threat of discharge. (See Dkt. No. 84 at 14-15.) As a result of the Accession
Directive, Plaintiff Schmid has been refused consideration for appointment as a warrant officer
and faces a credible threat of being denied opportunities for career advancement. (See Dkt.
Nos. 36 at 9 28-30; 70 at q 3.) Plaintiffs Karnoski, D.L., and Callahan also face a credible

threat of being denied opportunities to compete for accession on equal footing with non-

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS’ MOTION TO DISMISS;
ORDER GRANTING PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION - 7
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transgender individuals. (See Dkt. Nos. 35 at 49 16-22; 37 at 99 3-16; 42 at 9 3-5, 10-21; see
also Doe 1, 2017 WL 4873042, at *18-19 (finding the Accession and Retention Directives
impose competitive barriers on transgender individuals who intend to accede). As a result of
the Medical Care Directive, Plaintiff Stephens faces a credible threat of being denied surgical
treatment, as he is currently ineligible for surgery until after March 23, 2018, the date upon
which DoD is to cease funding of transition-related surgical procedures.? (Dkt. Nos. 30 at
102; 34, Ex. 7 at § 3; 40 at 4 14.)

In addition to these threatened harms, the Individual Plaintiffs face current harms in the
form of stigmatization and impairment of free expression. The policy set forth in the Presidential
Memorandum currently denies Individual Plaintiffs the opportunity to serve in the military on
the same terms as other service members, deprives them of dignity, and subjects them to
stigmatization. (Dkt. No. 30 at 44/ 217, 222, 238.) Policies that “stigmatiz[e] members of the
disfavored group as ‘innately inferior’ . . . can cause serious non-economic injuries to those
persons who are personally denied equal treatment solely because of their membership in a

disfavored group.” Heckler v. Mathews, 465 U.S. 728, 737-740 (1984). The Presidential

Memorandum currently impairs Plaintiff Jane Doe’s rights to express her authentic gender
identity, as she fears discharge from the military as a result. (Dkt. No. 33 at 9 3-15.) Plaintiff
Doe’s self-censorship is a “constitutionally sufficient injury,” as it is based on her “actual and

well-founded fear” that the Retention Directive will take effect. See Cal. Pro-Life Council, Inc.

v. Getman, 328 F.3d 1088, 1093 (9th Cir. 2003) (“an actual and well-founded fear that [a] law

2 While the Medical Care Directive includes an exception where necessary “to protect the health
of an individual who has already begun a course of treatment to reassign his or her sex” (Dkt.
No. 34, Ex. 7 at § 2), the exception does not apply to Plaintiff Stephens and does not diminish
the threat of harm he faces. (Dkt. No. 40 at 4 14.)

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS’ MOTION TO DISMISS;
ORDER GRANTING PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION - 8
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will be enforced against [him or her]” may create standing to bring pre-enforcement claims based

on the First Amendment) (quoting Virginia v. Am. Booksellers Ass’n, 484 U.S. 383, 393

(1988)).

Each of Defendants’ arguments to the contrary is unavailing. First, Defendants claim the
harms facing Plaintiffs are not certain, as the Presidential Memorandum directs “further study
before the military changes its longstanding policies regarding service by transgender
individuals.” (See Dkt. No. 69 at 18.) However, the Accession Directive is already in place, and
the restrictions set forth in the Medical Care Directive are final and will be implemented on
March 23, 2018. (See Dkt. No. 34, Ex. 7 at § 3.) The Court finds that “[t]he directives of the
Presidential Memorandum, to the extent they are definitive, are the operative policy toward
military service by transgender service members.” Doe 1, 2017 WL 4873042, at *17. Similarly,
the Court reads the Interim Guidance “as implementing the directives of the Presidential
Memorandum,” and concludes that “any protections afforded by the Interim Guidance are
necessarily limited to the extent they conflict with the express directives of the memorandum.”
1d.

Second, Defendants claim Plaintiffs Karnoski, D.L., and Callahan have not suffered
injury in fact as they have yet to enlist in the military. (Dkt. No. 69 at 19.) However, as a result
of the Accession Directive, Plaintiffs Karnoski, D.L., and Callahan cannot compete for accession

on equal footing with non-transgender individuals. Denial of this opportunity constitutes injury

in fact. See Int’l Brotherhood of Teamsters v. United States, 431 U.S. 324, 365-66 (1977)

(“When a person's desire for a job is not translated into a formal application solely because of his

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS’ MOTION TO DISMISS;
ORDER GRANTING PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION - 9
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unwillingness to engage in a futile gesture he is as much a victim of discrimination as is he who

goes through the motions of submitting an application.”).?

Third, Defendants rely on Allen v. Wright, 468 U.S. 737 (1984) to claim that Plaintiffs
have not suffered stigmatic injury. (Dkt. No. 69 at 18.) But unlike the claimants in Allen, who
raised abstract instances of stigmatic injury only, the Individual Plaintiffs have identified
concrete interests in accession, career advancement, and medical treatment, and have
demonstrated that they are “‘personally denied equal treatment’ by the challenged discriminatory
conduct.” Allen, 468 U.S. at 755 (quoting Heckler, 465 U.S. at 739-40). Such stigmatic injury
is “one of the most serious consequences of discriminatory government action and is sufficient in
some circumstances to support standing.” Id.*

ii. Organizational Plaintiffs

The Court finds that Organizational Plaintiffs HRC, GJL, and AMPA have standing to
challenge the Presidential Memorandum. An organization has standing where “(a) its members
would otherwise have standing to sue in their own right; (b) the interests it seeks to protect are
germane to the organization's purpose; and (c) neither the claim asserted nor the relief requested

requires the participation of individual members in the lawsuit.” Hunt v. Wash. State Apple

Adver. Comm’n, 432 U.S. 333, 343 (1977). Each of the Organizational Plaintiffs satisfies these

requirements. Individual Plaintiffs Karnoski and Schmid are members of HRC, GJL, and

3 Defendants’ claim that Plaintiffs Karnoski and D.L. would not be able to accede under the June
2016 Policy because they have recently taken steps to transition does not compel a different
finding. Plaintiffs’ injury “lies in the denial of an equal opportunity to compete, not the denial of
the job itself,” and thus the Court does not “inquire into the plaintiffs’ qualifications (or lack
thereof) when assessing standing.” Shea v. Kerry, 796 F.3d 42, 50 (D.C. Cir. 2015) (citing
Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 280-81 & n.14 (1978) (emphasis in original)).

+ Allen addressed racial discrimination specifically. However, the Supreme Court has also
acknowledged stigmatic injury arising from gender-based discrimination. See Heckler, 465 U.S.
at 737-40.

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS’ MOTION TO DISMISS;
ORDER GRANTING PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION - 10
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AMPA, and Individual Plaintiffs Muller, Stephens, and Winters are also members of AMPA.
(See Dkt. No. 30 at 49 141-145.) The interests each Organizational Plaintiff seeks to protect are
germane to their organizational purposes, which include ending discrimination against LGBTQ
individuals (HRC and GJL) and supporting families and allies of LGBT service members and
veterans (AMPA). (Id. at 4 16-18.) As Plaintiffs seek injunctive and declaratory relief,

participation by the organizations’ individual members is not required. See Associated Gen.

Contractors of Cal., Inc. v. Coal. for Econ. Equity, 950 F.2d 1401, 1408 (9th Cir. 1991)
(participation of individual members not required where “the claims proffered and relief
requested [by an organization] do not demand individualized proof on the part of its members”).
iii. Washington State
The Court finds that Washington State has standing to challenge the Presidential
Memorandum. A state has standing to sue the federal government to vindicate its sovereign and

quasi-sovereign interests. See Massachusetts v. E.P.A., 549 U.S. 497, 518-520 (2007).

Sovereign interests include a state’s interest in protecting the natural resources within its
boundaries. Id. at 518-519. Quasi-sovereign interests include a state’s interest in the health and
physical and economic well-being of its residents, and in “securing residents from the harmful

effects of discrimination.” Alfred L. Snapp & Son, Inc. v. Puerto Rico, ex rel., Barez, 458 U.S.

592, 607, 609 (1982). Washington State is home to approximately 45,000 active duty service
members and approximately 32,850 transgender adults. (Dkt. No. 97 at 6.) The Washington
National Guard is comprised of service members who assist with emergency preparedness and
disaster recovery planning, including protecting Washington State’s natural resources from
wildfires, landslides, flooding, and earthquakes. (Id. at 8.) Washington State contends that

prohibiting transgender individuals from serving openly adversely impacts its ability to recruit

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS’ MOTION TO DISMISS;
ORDER GRANTING PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION - 11
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and retain members of the Washington National Guard, and thereby impairs its ability to protect
its territory and natural resources. (Id.) Additionally, Washington State contends that the
prohibition implicates its interest in maintaining and enforcing its anti-discrimination laws,
protecting its residents from discrimination, and ensuring that employment and advancement
opportunities are not unlawfully restricted based on transgender status. (Id. at 8-9.) The Court
agrees.

The injuries to the Individual Plaintiffs, the Organizational Plaintiffs, and to Washington
State are indisputably traceable to the policy set forth in the Presidential Memorandum, and may
be redressed by a favorable ruling from this Court. Therefore, the Court DENIES Defendants’
Motion to Dismiss for lack of standing.

iv. Ripeness

The Court finds that Plaintiffs’ claims are ripe for review. Ripeness “ensure[s] that

courts adjudicate live cases or controversies” and do not “issue advisory opinions [or] declare

rights in hypothetical cases.” Bishop Paiute Tribe v. Inyo Cnty., 863 F.3d 1144, 1153 (9th Cir.

2017) (citation omitted). “A proper ripeness inquiry contains a constitutional and a prudential
component.” Id. (citation omitted). Because Plaintiffs have standing to challenge the
Presidential Memorandum, their claims satisfy the requirement for constitutional ripeness. See
id. (constitutional ripeness “is often treated under the rubric of standing”). Because they raise

purely legal issues (i.e., whether the Presidential Memorandum violates their constitutional

rights), and because withholding consideration of these issues will subject Plaintiffs to hardships
(i.e., denial of career opportunities and transition-related medical care, stigmatic injury, and
impairment of self-expression), they also satisfy the requirement for prudential ripeness. See id.

at 1154 (prudential ripeness is “guided by two overarching considerations: the fitness of the
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issues for judicial decision and the hardship to the parties of withholding court consideration.”)
(citation and internal quotation marks omitted).

Defendants claim this case is not ripe for resolution because the policy on military service
by transgender individuals is “still being studied, developed, and implemented.” (Dkt. No. 69 at
20.) However, President Trump’s announcement on Twitter and his Presidential Memorandum
did not order a study, but instead unilaterally proclaimed a prohibition on transgender service
members. See Stone, 2017 WL 5589122, at *10 (“The Court cannot interpret the plain text of
the President’s Memorandum as being a request for a study to determine whether or not the
directives should be implemented. Rather, it orders the directives to be implemented by
specified dates.”). Defendants’ contention that Plaintiffs must first exhaust administrative
remedies before the Court can consider their claims is also unavailing, as the Ninth Circuit has
explained that “[r]esolving a claim founded solely upon a constitutional right is singularly suited

to a judicial forum and clearly inappropriate to an administrative board.” Downen v. Warner,

481 F.2d 642, 643 (9th Cir. 1973).
Therefore, the Court DENIES Defendants’ Motion to Dismiss for lack of subject matter
jurisdiction.
B. Rule 12(b)(6)
To survive a motion to dismiss for failure to state a claim upon which relief can be

granted, a complaint “must contain sufficient factual matter, accepted as true, to ‘state a claim to

relief that is plausible on its face.”” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell

Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). This requirement is met where the

complaint “pleads factual content that allows the court to draw the reasonable inference that the

defendant is liable for the misconduct alleged.” Id. The complaint need not include detailed
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allegations, but it must have “more than labels and conclusions, and a formulaic recitation of the
elements of a cause of action will not do.” Twombly, 550 U.S. at 555. In evaluating a motion
under Rule 12(b)(6), the Court accepts all facts alleged in the complaint as true, and makes all

inferences in the light most favorable to the non-movant. Barker v. Riverside Cnty. Office of

Educ., 584 F.3d 821, 824 (9th Cir. 2009) (internal citations omitted).

The Court finds that Plaintiffs’ Amended Complaint states valid claims for violation of
equal protection, substantive due process, and the First Amendment. Plaintiffs have established
a likelihood of success on the merits with regard to each of these claims (see discussion of
Plaintiffs’ Motion for Preliminary Injunction, infra), and for the same reasons, these claims
survive under Rule 12(b)(6). However, the Court finds that Plaintiffs’ Amended Complaint fails
to state a valid claim for violation of procedural due process. Plaintiffs’ Amended Complaint
alleges neither a “protectible liberty or property interest” nor a “denial of adequate procedural
protections” as required for a procedural due process claim. (See Dkt. No. 30 at 9 225-230;

Sanchez v. City of Fresno, 914 F. Supp. 2d 1079, 1103 (9th Cir. 2012).) °

Therefore, the Court DENIES Defendants’ Motion to Dismiss with respect to Plaintiffs’
equal protection, substantive due process and First Amendment claims, and GRANTS
Defendants’ Motion to Dismiss with respect to Plaintiffs’ procedural due process claim.

II.  Motion for Preliminary Injunction

The Court finds that Plaintiffs are entitled to a preliminary injunction to preserve the

status quo that existed prior to the change in policy announced by President Trump on Twitter

and in his Presidential Memorandum. The Court considers four factors in evaluating Plaintiffs’

3> The Court notes that the procedural due process claim is elaborated upon in detail in Plaintiffs’
Motion for Preliminary Injunction and Reply. (See Dkt. Nos. 32 at 22-23; 84 at 39-40.)
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request for a preliminary injunction: (1) the likelihood of success on the merits; (2) the likelihood
of irreparable harm in the absence of an injunction; (3) the balance of equities; and (4) the public
interest. Winter, 555 U.S. at 20. “When the government is a party, these last two factors

merge.” Drakes Bay Oyster Co. v. Jewell, 747 F.3d 1073, 1092 (9th Cir. 2014) (citing Nken v.

Holder, 556 U.S. 418, 435 (2009)).
A. Likelihood of Success on the Merits
The Court finds that Plaintiffs have established a likelihood of success on the merits of
their equal protection, substantive due process, and First Amendment claims.
i. Equal Protection
Plaintiffs have established a likelihood of success on the merits of their equal protection
challenge. The Equal Protection Clause prohibits government action “denying to any person

the equal protection of the laws.” United States v. Windsor, 133 S. Ct. 2675, 2695 (2013).

Plaintiffs contend the policy set forth in the Presidential Memorandum denies them equal
protection in that it impermissibly classifies individuals based on transgender status and gender
identity and is not substantially related to an important government interest. (Dkt. No. 30 at
19217-224.)

The Court must first determine whether the policy burdens “a ‘suspect’ or ‘quasi-

suspect’ class.” See Ball v. Massanari, 254 F.3d 817, 823 (9th Cir. 2001). The Court

concludes that the policy distinguishes on the basis of transgender status, a quasi-suspect
classification, and is therefore subject to intermediate scrutiny. See id. (noting that gender is a

quasi-suspect classification); Schwenk v. Hartford, 204 F.3d 1187, 1201-02 (9th Cir. 2000)

(noting that discrimination based on a person’s failure “to conform to socially-constructed
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gender expectations” is a form of gender discrimination) (citing Price Waterhouse v. Hopkins,

490 U.S. 228, 240 (1989)).6
Next, the Court must determine whether the policy satisfies intermediate scrutiny. Id.
A policy subject to intermediate scrutiny must be supported by an “exceedingly persuasive

justification.” United States v. Virginia, 518 U.S. 515, 531 (1996). The policy must serve

important governmental objectives, and the government must show “that the discriminatory
means employed are substantially related to the achievement of those objectives.” Id. at 533
(citation omitted). While Defendants identify important governmental interests including
military effectiveness, unit cohesion, and preservation of military resources, they fail to show
that the policy prohibiting transgender individuals from serving openly is related to the
achievement of those interests. (See Dkt. No. 69 at 33-35.) Indeed, “all of the reasons
proffered by the President for excluding transgender individuals from the military [are] not
merely unsupported, but [are] actually contradicted by the studies, conclusions, and judgment

of the military itself.” Doe 1, 2017 WL 4873042, at *30 (emphasis in original). Not only did

the DoD previously conclude that allowing transgender individuals to serve openly would not
impact military effectiveness and readiness, the working group tasked to evaluate the issue also
concluded that prohibiting open service would have negative impacts including loss of
qualified personnel, erosion of unit cohesion, and erosion of trust in command. (See Dkt. Nos.
46 at 9 25-26; 48 at 44/ 45-47.)

Defendants’ arguments to the contrary are unavailing. While Defendants raise concerns

about transition-related medical conditions and costs, their concerns “appear to be hypothetical

% The June 2016 Policy also stated it was DoD’s position “consistent with the U.S. Attorney
General’s opinion, that discrimination based on gender identity is a form of sex
discrimination.” (See Dkt. No. 48, Ex. C at 6.)
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and extremely overbroad.” Doe 1, 2017 WL 4873042, at *29. For instance, Defendants claim
that ““at least some transgender individuals suffer from medical conditions that could impede
the performance of their duties,” including gender dysphoria, and complications from hormone
therapy and sex reassignment surgery. (See Dkt. No. 69 at 33-34.) But a/l service members
might suffer from medical conditions that could impede performance, and indeed the working
group found that it is common for service members to be non-deployable for periods of time
due to an array of such conditions. (Dkt. No. 46 at § 22.) Defendants claim that
accommodating transgender service members would “impose costs on the military.” (Dkt. No.
69 at 34.) But the study preceding the June 2016 Policy indicates that these costs are
exceedingly minimal. (Dkt. Nos. 48, Ex. B at 57 (“[E]ven in the most extreme scenario . . . we
expect only a 0.13-percent ($8.4 million out of $6.2 billion) increase in [active component]
health care spending.”); 48 at § 41 (“[T]he maximum financial impact . . . is an amount so small
it was considered to be ‘budget dust,” hardly even a rounding error, by military leadership.’”).)
Indeed, the cost to discharge transgender service members is estimated to be more than 100
times greater than the cost to provide transition-related healthcare. (See Dkt. Nos. 32 at 20; 46
at932;48 atq 18.)

Defendants’ claim that the policy prohibiting transgender individuals from serving
openly is entitled to substantial deference is also unavailing. (See Dkt. No. 69 at 29.)

Defendants rely on Rostker v. Goldberg, 453 U.S. 57 (1981). In Rostker the Supreme Court

considered whether the Military Selective Service Act (“MSSA”), which compelled draft
registration for men only, was unconstitutional. Id. at 59. Finding that the MSSA was enacted
after extensive review of legislative testimony, floor debates, and committee reports, the

Supreme Court held that Congress was entitled to deference when, in “exercising the
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congressional authority to raise and support armies and make rules for their governance,” it
does not act “unthinkingly” or “reflexively and not for any considered reason.” See id. at 71-
72. In contrast, the prohibition on military service by transgender individuals was announced
by President Trump on Twitter, abruptly and without any evidence of considered reason or
deliberation. (See Dkt. No. 30 at 99 172-184.) The policy is therefore not entitled to Rostker
deference.’

Because Defendants have failed to demonstrate that the policy prohibiting transgender
individuals from serving openly is substantially related to important government interests, it does
not survive intermediate scrutiny.® Plaintiffs are therefore likely to succeed on the merits of their
equal protection claim.

ii. Substantive Due Process’

The Court finds that Plaintiffs have established a likelihood of success on the merits of
their substantive due process challenge. Substantive due process protects fundamental liberty
interests in individual dignity, autonomy, and privacy from unwarranted government intrusion.
See U.S. Const., amend. V. These fundamental interests include the right to make decisions
concerning bodily integrity and self-definition central to an individual’s identity. See Obergefell
v. Hodges, 135 S. Ct. 2584, 2584 (2015) (“The Constitution promises liberty to all within its

reach, a liberty that includes certain specific rights that allow persons . . . to define and express

7 Defendants’ reliance on Goldman v. Weinberger, 475 U.S. 503 (1986), is also misplaced. See
Doe 1,2017 WL 4873042, at *30 n.11 (distinguishing the policy at issue in Weinberger as
having been “based on the ‘considered professional judgment” of the military).

§ For the same reasons, the policy is also unlikely to survive rational basis review.

? Having granted Defendants’ Motion to Dismiss with regard to Plaintiffs’ procedural due
process challenge, the Court does not reach the merits of that claim at this time.
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their identity.”); see also Roberts v. U.S. Jaycees, 468 U.S. 609, 619 (1984) (due process

“safeguards the ability independently to define one’s identity that is central to any concept of
liberty”). To succeed on their substantive due process challenge, Plaintiffs must establish a
governmental intrusion upon a fundamental liberty interest. The Court concludes that the policy
set forth in the Presidential Memorandum constitutes such an intrusion. The policy directly
interferes with Plaintiffs’ ability to define and express their gender identity, and penalizes
Plaintiffs for exercising their fundamental right to do so openly by depriving them of
employment and career opportunities. As discussed in the context of Plaintiffs’ equal protection
challenge, supra, Defendants have not demonstrated that this intrusion is necessary to further an
important government interest. Plaintiffs are therefore likely to succeed on the merits of their
substantive due process challenge.
iii. First Amendment

The Court finds that Plaintiffs have established a likelihood of success on the merits of
their First Amendment challenge. In general, laws that regulate speech based on its content (i.e.,
because of “the topic discussed or the idea or message expressed”) are presumptively

unconstitutional and subject to strict scrutiny. Reed v. Town of Gilbert, Ariz., 135 S. Ct. 2218,

2226-27 (2015). Military regulations on speech are permitted so long as they “restrict speech no
more than is reasonably necessary to protect the substantial governmental interest.” Brown v.
Glines, 444 U.S. 348, 355 (1980).

Plaintiffs contend the policy set forth in the Presidential Memorandum impermissibly
burdens “speech or conduct that ‘openly’ discloses a transgender individual’s identity or
transgender status” by subjecting openly transgender individuals to discharge and other adverse

actions. (See Dkt. No. 30 at 99 196-197, 234-236.) The Court agrees. The policy penalizes
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transgender service members—but not others—for disclosing their gender identity, and is
therefore a content-based restriction. Even giving the government the benefit of a more
deferential standard of review under Brown, 444 U.S. at 355, the policy does not survive. As
discussed in the context of Plaintiffs’ equal protection challenge, supra, Defendants have not
demonstrated that the intrusion upon protected expression furthers an important government
interest.
B. Irreparable Harm

The Court finds that Plaintiffs are likely to suffer irreparable harm if an injunction does
not issue. The Individual and Organizational Plaintiffs have demonstrated a likelihood of
irreparable harm in the form of current and threatened injuries in fact, including denial of career
opportunities and transition-related medical care, stigmatic injury, and impairment of self-
expression. While Defendants claim these harms can be remedied with money damages (Dkt.

No. 69 at 23-24), they are incorrect. Unlike the plaintiffs in Anderson v. United States, 612

F.2d 1112 (9th Cir. 1979) and Hartikka v. United States, 754 F.2d 1516 (9th Cir. 1985), who

alleged harms "common to most discharged employees” (e.g., loss of income, loss of
retirement, loss of relocation pay, and damage to reputation) and not “attributable to any
unusual actions relating to the discharge itself,” Hartikka, 754 F.2d at 1518, the harms facing
the Individual Plaintiffs are directly attributable to the policy set forth in the Presidential
Memorandum. Back pay and other monetary damages proposed by Defendants will not
remedy the stigmatic injury caused by the policy, reverse the disruption of trust between
service members, nor cure the medical harms caused by the denial of timely health care. (See
Dkt. No. 84 at 28.) Moreover, to the extent Plaintiffs are likely to succeed on the merits of

their constitutional claims, these violations are yet another form of irreparable harm. See
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Associated Gen. Contractors, 950 F.2d at 1412 (“alleged constitutional infringement will often

alone constitute irreparable harm.”) (citation omitted); see also Klein v. City of San Clemente,

584 F.3d 1196, 1207-08 (9th Cir. 2009) (“loss of First Amendment freedoms, for even minimal
periods of time, unquestionably constitutes irreparable injury”) (quoting Elrod v. Burns, 427
U.S. 347, 373 (1976)).

Plaintiff Washington State has demonstrated a likelihood of irreparable harm to its
sovereign and quasi-sovereign interests if it is “forced to continue to expend its scarce
resources to support a discriminatory policy when it provides funding or deploys its National
Guard.” (See Dkt. No. 97 at 8-9.) Washington State has also demonstrated that its ability to
recruit and retain service personnel for the Washington National Guard may be irreparably

harmed. See Rent-A-Center, Inc. v. Canyon Television & Appliance Rental, Inc., 944 F.2d

597, 603 (9th Cir. 1991) (“intangible injuries, such as damage to ongoing recruitment efforts
and goodwill, qualify as irreparable harm.”).
C. Balance of Equities and Public Interest

The Court finds that the balance of equities and the public interest are in Plaintiffs’
favor. If a preliminary injunction does not issue, Plaintiffs will continue to suffer injuries as a
result of the Presidential Memorandum, including deprivation of their constitutional rights. On
the other hand, Defendants will face no serious injustice in maintaining the June 2016 Policy
pending resolution of this action on the merits. Defendants claim they are in the process of
“gathering a panel of experts” to study the military’s policy on transgender service members
and assert, without explanation, that an injunction will “directly interfere with the panel’s work
and the military’s ability to thoroughly study a complex and important issue regarding the

composition of the armed forces.” (Dkt. No. 69 at 40.) The Court is not convinced that
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reverting to the June 2016 Policy, which was voluntarily adopted by DoD after extensive study
and review, and which has been in place for over a year without documented negative effects,
will harm Defendants. See Doe 1, 2017 WL 4873042, at *33 (recognizing “considerable
evidence that it is the discharge and banning of [transgender] individuals that would have such
[negative] effects . . . .”) (emphasis in original).

Injunctive relief furthers the public interest as it “is always in the public interest to

prevent the violation of a party’s constitutional rights.” Melendres v. Arpaio, 695 F.3d 990,
1002 (9th Cir. 2012) (citations omitted). Defendants’ contention that the public has a strong
interest in national defense does not change this analysis, as “[a] bare invocation of ‘national
defense’ simply cannot defeat every motion for preliminary injunction that touches on the
military.” Doe 1, 2017 WL 4873042, at *33; Stone, 2017 WL 5589122, at *16.
CONCLUSION

Plaintiffs have standing to bring this lawsuit challenging Defendants’ policy of
prohibiting transgender individuals from serving openly in the military. Plaintiffs’ claims for
violations of equal protection, substantive due process, and the First Amendment are properly
plead and ripe for resolution, and Plaintiffs are entitled to a preliminary injunction to protect the
status quo with regard to each of these claims. Plaintiffs have not properly plead a claim for
violation of procedural due process. Therefore, the Court rules as follows:

1. The Court GRANTS Defendants’ Motion to Dismiss with respect to Plaintiffs’
procedural due process claim;

2. The Court DENIES Defendants’ Motion to Dismiss with respect to Plaintiffs’

equal protection, substantive due process, and First Amendment claims;
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3. The Court GRANTS Plaintiffs’ Motion for a Preliminary Injunction, and hereby
enjoins Defendants and their officers, agents, servants, employees, and attorneys, and any other
person or entity subject to their control or acting directly or indirectly in concert or participation
with Defendants from taking any action relative to transgender individuals that is inconsistent
with the status quo that existed prior to President Trump’s July 26, 2017 announcement. This
Preliminary Injunction shall take effect immediately and shall remain in effect pending

resolution of this action on the merits or further order of this Court.

The clerk is ordered to provide copies of this order to all counsel.

oy

Marsha J. Pechman
United States District Judge

Dated December 11, 2017.
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The Honorable Marsha J. Pechman

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON AT SEATTLE

RYAN KARNOSKI], et al., Case No. 2:17-cv-01297-MJP
Plaintiffs,
v. DECLARATION OF BRAD R.
S _ CARSON IN SUPPORT OF
DONALD J. TRUMP, in his official capacity as PLAINTIFFS’ MOTION FOR
President of the United States, et al., PRELIMINARY INJUNCTION
Defendants. NOTE ON MOTION CALENDAR:
October 6, 2017
ORAL ARGUMENT REQUESTED

I, Brad R. Carson, declare as follows:

1. I served as the Acting Under Secretary of Defense for Personnel and Readiness
(“USD P&R”) from April 2, 2015 to April 8, 2016. In that capacity, and at the direction of the
Secretary of Defense, I led a group of senior personnel drawn from all of the armed services to
develop, over many months of information collection and analysis, a Department-wide policy
regarding service by transgender people, all as more fully described below.

PROFESSIONAL BACKGROUND

2. I attended Baylor University and obtained an undergraduate degree in history in
1989. After college, I attended Trinity College in Oxford, England on a Rhodes Scholarship and
earned a Master’s degree in Politics, Philosophy, and Economics. When I returned to the United

States, I attended the University of Oklahoma College of Law, graduating with a law degree in
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1994.

3. After I graduated law school, I practiced as an attorney at the law firm Crowe &
Dunlevy. From 1997 to 1998 I served as a White House Fellow, where I worked as a Special
Assistant to the Secretary of Defense. From 2001 to 2005, I served in Congress as the
Representative for the State of Oklahoma’s 2nd District.

4, In addition to my civilian career, I am also a commissioned officer in the United
States Navy Reserve. I currently serve in the Individual Ready Reserve. I deployed to Iraq in
2008 as Officer-in-Charge of intelligence teams embedded with the U.S. Army’s 84th Explosive
Ordnance Disposal Battalion. In Iraq, our teams were responsible for investigation of activities
relating to improvised explosive devices and the smuggling of weapons and explosives. For my
service in Iraq, I was awarded the Bronze Star Medal and other awards.

5. I have held several leadership positions within the Department of Defense
(“DoD™). In 2011, I was nominated by the President to serve as General Counsel to the United
States Army and unanimously confirmed by the U.S. Senate. As General Counsel, my duties
included providing legal advice to the Secretary, Under Secretary, and Assistant Secretaries of
the Army regarding the regulation and operation of the U.S. Army. I also assisted in the
supervision of the Office of the Judge Advocate General. I served as General Counsel to the
United States Army until March 2014.

6. In late 2013, while serving in that position, I was nominated by the President to
serve as Under Secretary of the Army. I was unanimously confirmed by the U.S. Senate in
February 2014 and sworn in on March 27, 2014. As Under Secretary of the Army, I was the
second ranking civilian official in the Department of the Army. My responsibilities included the
welfare of roughly 1.4 million active and reserve soldiers and other Army personnel, as well as a
variety of matters relating to Army readiness, including oversight of installation management
and weapons and equipment procurement. With the assistance of two Deputy Under Secretaries,
I directly supervised the Assistant Secretaries of the Army for Manpower and Reserve Affairs;
Acquisition, Logistics and Technology; Financial Management and Comptroller; Installations,

Energy and Environment; and Civil Works. My responsibilities involved the management and
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allocation of an annual budget amounting to almost $150 billion.

7. I was appointed by the President to serve as acting USD P&R in April 2015. In
that capacity, I functioned as the principal staff assistant and advisor to the Secretary and Deputy
Secretary of Defense for Total Force Management with respect to readiness; National Guard and
Reserve component affairs; health affairs; training; and personnel requirements and
management, including equal opportunity, morale, welfare, recreation, and quality of life
matters. My responsibilities over these matters extended to more than 2.5 million military
personnel.

DEVELOPMENT OF POLICY REGARDING TRANSGENDER SERVICE MEMBERS

8. On July 28, 2015, then-Secretary of Defense Ashton B. Carter ordered me, in my
capacity as USD P&R, to convene a working group to formulate policy options for DoD
regarding transgender service members (the “Working Group™). Secretary Carter ordered the
Working Group to present its recommendations within 180 days. In the interim, transgender
service members were not to be discharged or denied reenlistment or continuation of service on
the basis of gender identity without my personal approval. A true and accurate copy of the July
28, 2015 order is attached hereto as Exhibit A.

9. The Working Group included roughly twenty-five members. Each branch of
military service was represented by a senior uniformed officer (generally a three-star admiral or
general), a senior civilian official, and various staff members. The Surgeons General and senior
representatives of the Chaplains for each branch of service also attended the Working Group
meetings.

10.  The Working Group formulated its recommendations by collecting and
considering evidence from a variety of sources, including a careful review of all available
scholarly evidence and consultations with medical experts, personnel experts, readiness experts,
health insurance companies, civilian employers, and commanders whose units included
transgender service members.

THE FINDINGS OF THE RAND REPORT

11. On behalf of the Working Group, I requested that RAND, a nonprofit research
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institution that provides research and analysis to the Armed Services, complete a comprehensive
study of the health care needs of transgender people, including potential health care utilization
and costs, and to assess whether allowing transgender service members to serve openly would
affect readiness.

12.  In 2016, RAND presented the results of its exhaustive study in a report entitled
Assessing the Implications of Allowing Transgender Personnel to Serve Openly (“RAND
Report™), a true and accurate copy of which is attached as Exhibit B.

13.  The RAND Report explained that according to the American Psychiatric
Association, the term transgender refers to “the broad spectrum of individuals who identify with
a gender different from their natal sex.” The RAND Report also explained that “transgender
status alone does not constitute a medical condition,” and that “only transgender individuals who
experience significant related distress are considered to have a medical condition called gender
dysphoria (GD).” For those individuals, the recognized standard of care includes some
combination of psychosocial, pharmacological, and/or surgical care. “Not all patients seek all
forms of care.” “While one or more of these types of treatments may be medically necessary for
some transgender individuals with GD, the course of treatment varies and must be determined on
an individual basis by patients and clinicians.”

14.  The RAND Report evaluated the capacity of the military health system (MHS) to
provide necessary care for transgender service members. The RAND Report determined that
necessary psychotherapeutic and pharmacological care are available and regularly provided
through the MHS, and that surgical procedures “quite similar to those used for gender transition
are already performed within the MHS for other clinical indications.” In particular, the MHS
already performs reconstructive surgeries on patients who have been injured or wounded in
combat. “The skills and competencies required to perform these procedures on transgender
patients are often identical or overlapping.” In addition, the RAND Report noted that
“performing these surgeries on transgender patients may help maintain a vitally important skill

required of military surgeons to effectively treat combat injuries.”

15.  The RAND Report also examined all available actuarial data to determine how
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many transgender service members are likely to seek gender transition-related medical treatment.
The RAND Report concluded that “we expect annual gender transition-related health care to be
an extremely small part of overall health care provided to the AC [Active Component]
population.”

16.  The RAND Report similarly concluded that the cost of extending health care
coverage for gender transition-related treatments is expected to be “an exceedingly small
proportion of DoD's overall health care expenditure.”

17.  The RAND Report found no evidence that allowing transgender people to serve
openly would negatively impact unit cohesion, operational effectiveness, or readiness.

18.  The RAND Report found that the estimated loss of days available for deployment
due to transition-related treatments “is negligible.” Based on estimates assuming the highest
utilization rates, it concluded that the number of nondeployable man-years due to gender
transition-related treatments would constitute 0.0015 percent of all available deployable labor-
years across both the Active Component and Select Reserves.

19.  The RAND Report also found no evidence that permitting openly transgender
people to serve in the military would disrupt unit cohesion. The RAND Report noted that while
similar concerns were raised preceding policy changes permitting open service by gay and
lesbian personnel and allowing women to serve in ground combat positions, those concerns
proved to be unfounded. The RAND Report found no evidence to expect a different outcome for
open service by transgender persons.

20.  The RAND Report examined the experience of eighteen other countries that
permit open service by transgender personnel—including Israel, Australia, the United Kingdom,
and Canada. The Report found that all of the available research revealed no negative effect on
cohesion, operational effectiveness, or readiness. Some commanders reported that “increases in
diversity led to increases in readiness and performance.”

21.  The Rand Report also identified significant costs associated with separation and a
ban on open service, including “the discharge of personnel with valuable skills who are

otherwise qualified.”
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ISSUES CONSIDERED BY THE WORKING GROUP

22.  The Working Group sought to identify and address all relevant issues relating to
service by openly transgender persons, including deployability. In addition to taking into
consideration the conclusions of the RAND Report, the Working Group discussed that while
some transgender service members might not be deployable for short periods of time due to their
treatment, this is not unusual, as it is common for service members to be non-deployable for
periods of time due to medical conditions such as pregnancy, orthopedic injuries, obstructive
sleep apnea, appendicitis, gall bladder disease, infectious disease, and myriad other conditions.
For example, the RAND Report estimated that at the time of the report, 14 percent of the active
Army personnel—or 50,000 active duty soldiers—were ineligible to deploy for legal, medical, or
administrative reasons.

23.  The Working Group also addressed the psychological health and stability of
transgender people. In addition to taking into account the conclusions of the RAND Report, the
Working Group concluded, based on discussions with medical experts and others, that being
transgender is not a psychological disorder. While some transgender people experience gender
dysphoria, that condition is resolved with appropriate medical care. In addition, the Working
Group noted the positive track record of transgender people in civilian employment, as well as
the positive experiences of commanders with transgender service members in their units.

24.  The Working Group also concluded that transgender service members would have
ready access to any relevant necessary medication while deployed in combat settings. It
determined that military policy and practice allows service members to use a range of
medications, including hormones, while in such settings. The MHS has an effective system for
distributing prescribed medications to deployed service members across the globe, including
those in combat settings.

25.  The Working Group also concluded that banning service by openly transgender
persons would require the discharge of highly trained and experienced service members, leaving
unexpected vacancies in operational units and requiring the expensive and time-consuming

recruitment and training of replacement personnel.
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26.  The Working Group also concluded that banning service by openly transgender
persons would harm the military by excluding qualified individuals based on a characteristic
with no relevance to a person’s fitness to serve.

27.  Iconcluded my service as USD P&R on April 8, 2016. By that time, the Working
Group was unanimously resolved that transgender personnel should be permitted to serve openly
in the military.

RECENT REVERSAL OF POLICY

28. On July 26, 2017, President Donald Trump issued a statement that transgender
individuals will not be permitted to serve in any capacity in the Armed Forces. On August 25,
2017, President Trump issued a memorandum to the Secretary of Defense and the Secretary of
Homeland Security to reverse the policy adopted in June 2016 that permitted military service by
openly transgender persons. That memorandum stated: “In my judgment, the previous
Administration failed to identify a sufficient basis to conclude that terminating the Departments'
longstanding policy and practice would not hinder military effectiveness and lethality, disrupt
unit cohesion, or tax military resources, and there remain meaningful concerns that further study
is needed to ensure that continued implementation of last year's policy change would not have
those negative effects.”

29.  President Trump’s stated rationale for a ban on military service by openly
transgender service members is unfounded and refuted by the comprehensive investigation and
review performed by the Working Group.

30.  Inaddition to contravening the Working Group’s conclusions and the exhaustive
supporting evidence that was collected, I believe that prohibiting transgender individuals from
serving openly in the military is harmful to the public interest for several reasons. My belief is
based on my experience as USD P&R and in other leadership positions within DoD, and upon
my active duty experience in Iraq.

31. First, a prohibition on service by openly transgender individuals would degrade
military readiness and capabilities. Many military units include transgender service members

who are highly trained and skilled and who perform outstanding work. Separating these service
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members will deprive our military and our country of their skills and talents.

32. Second, banning military service by openly transgender persons would impose
significant costs that far outweigh the minimal cost of permitting them to serve. A study authored
in August 2017 by the Palm Center and professors associated with the Naval Postgraduate
School estimated that separating transgender service members currently serving in the military
would cost $960 million, based on the costs of recruiting and training replacements. A true and
correct copy of the August 2017 Palm Center study is attached hereto at Exhibit C.

33.  Third, the sudden and arbitrary reversal of the DoD policy allowing openly
transgender personnel to serve will cause significant disruption and thereby undermine military
readiness and lethality. This policy bait-and-switch, after many service members disclosed their
transgender status in reliance on statements from the highest levels of the chain of command,
conveys to service members that the military cannot be relied upon to follow its own rules or
maintain consistent standards.

34.  Fourth, in addition to the breach of transgender service members’ trust resulting
in the deprivation of their careers and livelihood, the President’s policy reversal will cause other
historically disadvantaged groups in the military, including women and gay and lesbian service
members, to question whether their careers and ability to serve as equal members of the military
may also be sacrificed.

35. Fifth, those serving in our Armed Forces are expected to perform difficult and
dangerous work. The President’s reversal of policy puts tremendous additional and unnecessary
stress on transgender service members, their command leaders, and those with whom they serve.

36.  In short, the President’s reversal of the policy permitting military service by
openly transgender individuals has had, and will continue to have, a deleterious effect on
readiness, force morale, and trust in the chain of command in the Armed Services.

37. I have reviewed and am familiar with the declarations by my colleagues — Former
Secretary of the Army Eric Fanning, Former Secretary of the Navy Raymond Mabus, Former
Secretary of the Air Force Deborah Lee James, and Former Deputy Surgeon General Margaret

Chamberlain Wilmoth — that were submitted in Doe v. Trump, Case Number 1:17-cv-01597
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(District Court for the District of Columbia). I also submitted a declaration in that case. There is

nothing in any of the declarations by my colleagues, filed in Doe v. Trump, with which I

disagree.

I declare under the penalty of perjury that the foregoing is true and correct.
DATED: September / 3 ,2017 ﬁ C—/Q(é —
Brad R. Carson
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America and the laws of the State of Washington that on September 14, 2017, I caused true and
correct copies of the foregoing documents to be served by the method(s) listed below on the

following interested parties:
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By Hand Delivery:

US Attorney’s Office
700 Stewart St., Suite 5220
Seattle, WA 98101-1271

By Registered or Certified Mail:
Attorney General of the United States
U.S. Department of Justice

950 Pennsylvania Avenue, NW
Washington, DC 20530-0001

Secretary of Defense James N. Mattis
1000 Defense Pentagon
Washington, DC 20301-1000

I hereby certify under the penalty of perjury that the foregoing is true and correct. Executed

on September 14, 2017 at Seattle, Washington.
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Department of Defense
1400 Defense Pentagon
Washington, DC 20301-1400

President Donald J. Trump
1600 Pennsylvania Ave. NW
Washington, DC 20500

s/Rachel Horvitz
Rachel Horvitz, Paralegal
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SECRETARY OF DEFENSE
1000 DEFENSE PENTAGON
WASHINGTON, DC 20301-1000

MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS
SUBJECT: Transgender Service Members JuL 28 2015

Effective as of July 13, 2015, no Service member shall be involuntarily separated or
denied reenlistment or continuation of active or reserve service on the basis of their gender
identity, without the personal approval of the Under Secretary of Defense for Personnel and
Readiness. This approval authority may not be further delegated.

The Under Secretary of Defense for Personnel and Readiness will chair a working group
composed of senior representatives from each of the Military Departments, Joint Staff, and
relevant components from the Office of the Secretary of Defense to formulate policy options for
the DoD regarding the military service of transgender Service members. The working group will
start with the presumption that transgender persons can serve openly without adverse impact on
military effectiveness and readiness, unless and except where objective, practical impediments
are identified, and shall present its recommendations to me within 180 days. Pending the
issuance of DoD-wide policy following the submission of the working group’s report, any
interim guidance issued by the Military Departments will be coordinated with, and subject to the
prior personal approval of, the Under Secretary of Defense for Personnel and Readiness. If
questions relating to the service of transgender members arise, the Military Departments should
address them to the Under Secretary of Defense for Personnel and Readiness.

wmen

cc:
DepSecDef
CJCS
USDs
DoD, GC
ASD(LA)
ATSD(PA)
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Preface

U.S. Department of Defense (DoD) policies have rendered both the physical and psy-
chological aspects of “transgender conditions” as disqualifying conditions for acces-
sion and allow for the administrative discharge of service members who fall into these
categories. However, in July 2015, Secretary of Defense Ashton Carter announced that
DoD would “create a working group to study the policy and readiness implications of
welcoming transgender persons to serve openly.” In addition, he directed that “deci-
sion authority in all administrative discharges for those diagnosed with gender dys-
phoria' or who identify themselves as transgender be elevated to the Under Secretary
of Defense (Personnel and Readiness), who will make determinations on all potential
separations” (DoD, 2015b).

It is against this backdrop that DoD is considering allowing transgender person-
nel to serve openly. To assist in identifying the potential implications of such a change
in policy, the Office of the Under Secretary of Defense for Personnel and Readiness
asked the RAND National Defense Research Institute to conduct a study to (1) iden-
tify the health care needs of the transgender population, transgender service mem-
bers’ potential health care utilization rates, and the costs associated with extending
health care coverage for transition-related treatments; (2) assess the potential readiness
implications of allowing transgender service members to serve openly; and (3) review
the experiences of foreign militaries that permit transgender service members to serve
openly. This report documents the findings from that study. This research should be of
interest to DoD and military service leadership, members of Congress, and others who
are interested in the potential implications of allowing transgender personnel to serve
openly in the U.S. armed forces.

This research was sponsored by the Office of the Under Secretary of Defense
for Personnel and Readiness and conducted within the Forces and Resources Policy
Center of the RAND National Defense Research Institute, a federally funded research
and development center sponsored by the Office of the Secretary of Defense, the Joint

U Gender dysphoria is “discomfort or distress that is caused by a discrepancy between a person’s gender identity
and that person’s sex assigned at birth” (World Professional Association for Transgender Health, 2011, p. 2).
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Staff, the Unified Combatant Commands, the Navy, the Marine Corps, the defense
agencies, and the defense Intelligence Community.

For more information on the RAND Forces and Resources Policy Center, see
www.rand.org/nsrd/ndri/centers/frp or contact the director (contact information is
provided on the web page).
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Summary

The U.S. Department of Defense (DoD) is reviewing its policy on transgender person-
nel serving openly and receiving gender transition—related treatment during military
service. The prospect of transgender personnel serving openly raises a number of policy
questions, including those regarding access to gender transition—related health care,
the range of transition-related treatments to be provided, the potential costs associated
with these treatments, and the impact of gender transition—related health care needs
(i.e., surgical, pharmacologic, and psychosocial) on military readiness—specifically,
in terms of the deployability of transgender service members. The Office of the Under
Secretary of Defense for Personnel and Readiness asked the RAND National Defense
Research Institute to conduct a study to (1) identify the health care needs of the trans-
gender population, transgender service members’ potential health care utilization rates,
and the costs associated with extending health care coverage for transition-related
treatments; (2) assess the potential readiness implications of allowing transgender ser-
vice members to serve openly; and (3) review the experiences of foreign militaries that
permit transgender service members to serve openly. This report presents the study
findings centered around the following research questions:

* What are the health care needs of the transgender population?

* What is the estimated transgender population in the U.S. military?

* How many transgender service members are likely to seek gender transition—
related medical treatment?

* What are the costs associated with extending health care coverage for gender
transition—related treatments?

* What are the potential readiness implications of allowing transgender service
members to serve openly?

* What lessons can be learned from foreign militaries that permit transgender per-
sonnel to serve openly?

* Which DoD policies would need to be changed if transgender service members
are allowed to serve openly?
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In the following sections, we summarize the findings associated with each research
question.

What Are the Health Care Needs of the Transgender Population?

For the purposes of this analysis, we use transgender as an umbrella term to refer to
individuals who identify with a gender different from the sex they were assigned at
birth. Under the recently established criteria and terminology in the fifth edition of
the Diagnostic and Statistical Manual of Mental Disorders (DSM-5), the American Psy-
chiatric Association (APA) publication that provides standard language and criteria
for classifying mental health conditions, transgender status alone does not constitute a
medical condition (APA, 2013). Instead, under the revised diagnostic guidelines, only
transgender individuals who experience significant related distress are considered to
have a medical condition called gender dysphoria (GD). Some combination of psycho-
social, pharmacologic (mainly but not exclusively hormonal), or surgical care may be
medically necessary for these individuals. Psychotherapy to confirm a diagnosis of GD
is a common first step in the process, often followed by hormone therapy and, perhaps,
gender reassignment surgery involving secondary or primary sex characteristics. Not
all individuals seek all forms of care.

A subset of transgender individuals may choose to #ramsition, the term we use
to refer to the act of living and working as a gender different from that assigned at
birth. For some, the transition may be primarily social, with no accompanying medi-
cal treatment; we refer to this as social transition. For others, medical treatments, such
as hormone therapy and hair removal, are important steps to align their physical body
with their target gender. We refer to this as medical transition. A subset of those who
medically transition may choose to undergo gender reassignment surgery to make their
body as congruent as possible with their gender identity. This process of surgical transi-
tion is also often referred to as sex or gender reassignment or gender confirmation.

What Is the Estimated Transgender Population in the U.S. Military?

Estimates of the transgender population in the U.S. military and the analyses pre-
sented in this report should be interpreted with caution, as there have been no rigor-
ous epidemiological studies of the size or health care needs of either the transgender
population in the United States or the transgender population serving in the mili-
tary. As a result, much existing research relies on self-reported, nonrepresentative
survey samples. We applied a range of prevalence estimates from published research
to fiscal year (FY) 2014 personnel numbers to estimate the number of transgender
individuals serving in the U.S. military. We estimate that there are between 1,320 and
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6,630 transgender personnel serving in the active component (AC) and 830—4,160 in the
Selected Reserve (SR). Combining survey evidence from multiple states and adjusting
for the male/female distribution in the military gave us a midrange estimate of around
2,450 transgender personnel in the AC and 1,510 in the SR.

How Many Transgender Service Members Are Likely to Seek Gender
Transition—-Related Medical Treatment?

We developed two estimates of demand for gender transition—related medical treat-
ments based on private health insurance data and self-reported data from the National
Transgender Discrimination Survey (NTDS). Based on our analyses of available pri-
vate health insurance data on transition-related health care utilization, we expect only
a small number of AC service members to access transition-related health care each
year. Our estimates based on private health insurance data ranged from 0.022 to
0.0396 annual claimants per 1,000 individuals. Applied to the AC population, these
estimates led to a lower-bound estimate of 29 AC service members and an upper-bound
estimate of 129 AC service members annually utilizing transition-related health care,
out of a total AC force of 1,326,273 in FY 2014.

We also projected health care utilization using the estimated prevalence of trans-
gender service members and self-reported survey data from the NTDS describing the
proportion of the transgender population seeking transition-related treatments by age
group. Based on these calculations, we estimated, as an upper-bound, 130 total gender
transition—related surgeries and 140 service members initiating transition-related hor-
mone therapy (out of a total AC force of 1,326,273 in FY 2014). To put these numbers
in perspective, an estimated 278,517 AC service members accessed mental health ser-
vices in FY 2014. Hence, we expect annual gender transition—related health care to be
an extremely small part of the overall health care provided to the AC population.

What Are the Costs Associated with Extending Health Care Coverage
for Gender Transition—Related Treatments?

To determine the budgetary implications of gender transition—related treatment for
Military Health System (MHS) health care costs, we again used data from the private
health insurance system on the cost of extending coverage for this care to the transgen-
der personnel population. We estimate that AC MHS health care costs will increase
by between $2.4 million and $8.4 million annually—an amount that will have little
impact on and represents an exceedingly small proportion of AC health care expendi-
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tures (approximately $6 billion in FY 2014)! and overall DoD health care expenditures
($49.3 billion actual expenditures for the FY 2014 Unified Medical Program; Defense
Health Agency, 2015, p. 22). These estimates imply small increases in annual health
care costs; results that are consistent with the low prevalence of transgender personnel
and the low annual utilization estimates that we identified.

What Are the Potential Readiness Implications of Allowing
Transgender Service Members to Serve Openly?

Similarly, when assessing the readiness impact of a policy change, we found that less
than 0.0015 percent of the total available labor-years would be affected, based on esti-
mated gender transition—related health care utilization rates.? This is because even at
upper-bound estimates, less than 0.1 percent of the total force would seek transition-
related care that could disrupt their ability to deploy.? Existing data also suggest a
minimal impact on unit cohesion as a result of allowing transgender personnel to serve
openly. However, we caution that these results rely on data from the general civil-
ian population and foreign militaries, as well as previous integration experiences in
the military (e.g., gays, lesbians, women), which may not hold for transgender service
members.

What Lessons Can Be Learned from Foreign Militaries That Permit
Transgender Personnel to Serve Openly?

There are 18 countries that allow transgender personnel to serve openly in their mili-
taries: Australia, Austria, Belgium, Bolivia, Canada, Czech Republic, Denmark, Esto-
nia, Finland, France, Germany, Israel, Netherlands, New Zealand, Norway, Spain,
Sweden, and the United Kingdom (Polchar et al., 2014). Our analysis focused on the
policies of the four countries—Australia, Canada, Israel, and the United Kingdom—
with the most well-developed and publicly available policies on transgender military
personnel. Several common themes emerged from our analysis of their experiences:

* The service member’s gender is usually considered to have shifted to the target
gender in areas such as housing, uniforms, identification cards, showers, and rest-
rooms when a service member publicly discloses an intention to live as the target

! AC beneficiaries make up less than 15 percent of TRICARE beneficiaries (Defense Health Agency, 2015).
2 We define a labor-year as the amount of work done by an individual in a year.

3 We note that the ability to deploy is not exactly equivalent to readiness. A service member’s readiness could be
measured by the ability to participate in required trainingand exercises, which could be affected by treatments as
well. Our estimates include days of inactivity due to medical treatments, which could also apply in these settings.
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gender and receives a diagnosis of gender incongruence. However, physical fitness
standards typically do not fully shift until the medical transition is complete. In
many cases, personnel are considered exempt from physical fitness tests during
transition.

* Because the gender transition process is unique for each individual, issues related
to physical standards and medical readiness are typically addressed on a case-by-
case basis. This flexibility has been important in addressing the needs of trans-
gender personnel.

* 'The foreign militaries we analyzed permit the use of sick leave for gender
transition—related medical issues and cover some, if not all, medical or surgical
treatments related to a service member’s gender transition.

* In no case was there any evidence of an effect on the operational effectiveness,
operational readiness, or cohesion of the force.

The case studies also suggested a number of key best practices:

* Ensure strong leadership support.
* Develop an explicit written policy on all aspects of the gender transition process.
* Provide educationand training to the entire force on transgender personnel policy,
but integrate this training with other diversity-related training and education.
* Develop and enforce a clear anti-harassment policy that addresses harassment
aimed at transgender personnel alongside other forms of harassment.

* Make subject-matter experts and gender advisers serving within military units
available to commanders seeking guidance or advice on gender identity issues.

* Identify and communicate the benefits of an inclusive and diverse workforce.

Which DoD Policies Would Need to Be Changed if Transgender Service
Members Are Allowed to Serve Openly?

We reviewed 20 current accession, retention, separation, and deployment regulations
across the services and the Office of the Secretary of Defense to assess the impact of
changes that may be required to allow transgender individuals to serve openly. We also
reviewed 16 other regulations that have been replaced by more recent regulations or
that did not mention transgender personnel.# Based on the experiences of foreign mili-
taries, we recommend that DoD issue clear and comprehensive policies.

4 These additional policies can are listed in Appendix D of this report.
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Accession Policy

We recommend that DoD review and revise the language in accession instructions to
match the DSM-5 for conditions related to mental fitness, ensuring the alignment of
mental health-related language and facilitating appropriate screening and review pro-
cesses for disorders that may affect fitness for duty. Similarly, physical fitness standards
should specify physical requirements (rather than physical conditions). Finally, physi-
cal fitness policies should clarify when the service member’s target gender requirements

will begin to apply.

Retention Policy

We recommend that DoD expand and enhance its guidance and directives to clarify
retention standards for review during and after medical transition. For example, evi-
dence from Canada and Australia suggests that transgender personnel may need to
be held medically exempt from physical fitness testing and requirements (Canadian
Armed Forces, 2012; Royal Australian Air Force, 2015). However, after completing
medical transition, the service member could be required to meet the standards of the
acquired gender.

Separation Policy

DoD may wish to revise the current separation process based on lessons learned from
the repeal of Don’t Ask, Don’t Tell. The current process relies on administrative deci-
sions outside the purview of the standard medical and physical review process. This
limits the documentation and review of discharges, and it could prove burdensome
if transgender-related discharges become subject to re-review and redetermination.
When medically appropriate, DoD may wish to establish guidance on when such dis-
charge reviews should be handled through the existing medical fitness processes. We
also recommend that DoD develop and disseminate clear criteria for assessing whether
and how transgender-related conditions may interfere with duty performance.

Deployment Policy

The degree of austerity will differ across deployment environments, and some locations
may be able to meet the health care needs of some transgender individuals. Moreover,
recent advancements can minimize the invasiveness of treatments and allow for tele-
medicine or other forms of remote medical care.

Given this, DoD may wish to adjust some of its processes and deployment restric-
tions in the context of medical and technological advancements (e.g., minimally inva-
sive treatments, telemedicine). Such reforms could minimize the readiness impact of
medical procedures that are common among the transgender population. For example,
current regulations specifying that conditions requiring regular laboratory visits that
cannot be accommodated in a deployed environment can leave service members ineli-
gible for deployment and would affect all individuals receiving hormone treatments

SA.050



Case: 18-35347, 05/14/2018, ID: 10872217, DktEntry: 22-1, Page 54 of 165

Case 2:17-cv-01297-MJP Document 46-2 Filed 09/14/17 Page 16 of 113

Summary xv

(Office of the Assistant Secretary of Defense for Health Affairs, 2013, p. 3). These
treatments require laboratory monitoring every three months for the first year as hor-
mone levels stabilize (Hembree et al., 2009; Elders et al., 2014). To avoid this cost,
DoD would need to either permit more flexible monitoring strategies® or provide train-
ing to deployed medical personnel.®

5 Some experts suggest that alternatives, such as telehealth reviews, would address this issue for rural popu-
lations with limited access to medical care (see, for example, World Professional Association for Transgender
Health, 2011).

6 “Independent duty corpsmen, physician assistants, and nurses can supervise hormone treatment initiated by a
physician” (Elders et al., 2014).

SA.051



Case: 18-35347, 05/14/2018, ID: 10872217, DktEntry: 22-1, Page 55 of 165

Case 2:17-cv-01297-MJP Document 46-2 Filed 09/14/17 Page 17 of 113

SA.052



Case: 18-35347, 05/14/2018, ID: 10872217, DktEntry: 22-1, Page 56 of 165

Case 2:17-cv-01297-MJP Document 46-2 Filed 09/14/17 Page 18 of 113

Acknowledgments

The authors would like to extend thanks to our DoD sponsors who provided valuable
feedback on various briefings over the course of this study. Deputy Assistant Secretary
of Defense for Military Personnel Policy Anthony Kurta was also extremely helpful in
providing oversight of this research effort.

We also benefited from the contributions of our RAND colleagues. Bernard
Rostker, Michael Johnson, John Winkler, Lisa Harrington, Kristie Gore, and Sarah
Meadows provided helpful formal peer reviews of this report. Michelle McMullen
provided administrative support, and Lauren Skrabala provided editorial assistance.

We thank them all, but we retain full responsibility for the objectivity, accuracy,
and analytic integrity of the work presented here.

Xvii

SA.053



Case: 18-35347, 05/14/2018, ID: 10872217, DktEntry: 22-1, Page 57 of 165

Case 2:17-cv-01297-MJP Document 46-2 Filed 09/14/17 Page 19 of 113

SA.054



Case: 18-35347, 05/14/2018, ID: 10872217, DktEntry: 22-1, Page 58 of 165

Case 2:17-cv-01297-MJP Document 46-2 Filed 09/14/17 Page 20 of 113

Abbreviations

AC active component

APA American Psychiatric Association

DoD U.S. Department of Defense

DoDI U.S. Department of Defense instruction

DSM-5 Diagnostic and Statistical Manual of Mental Disorders, fifth ed.
FY fiscal year

GD gender dysphoria

IDF Israel Defense Forces

LGBT lesbian, gay, bisexual, and transgender

MHS Military Health System

MTF military treatment facility

NTDS National Transgender Discrimination Survey

SR Selected Reserve

VHA Veterans Health Administration

WPATH World Professional Association for Transgender Health

Xix

SA.055



Case: 18-35347, 05/14/2018, 1D: 10872217, DktEntry: 22-1, Page 59 of 165

Case 2:17-cv-01297-MJP Document 46-2 Filed 09/14/17 Page 21 of 113

SA.056



Case 2:17-cv-01297-MJP Document 46-2 Filed 09/14/17 Page 22 of 113

CHAPTER ONE
Introduction

U.S. Department of Defense (DoD) policies have rendered both the physical and psy-
chological aspects of “transgender conditions” disqualifying conditions for accession
and allowed for the administrative discharge of service members who fall into these
categories. However, in July 2015, Secretary of Defense Ashton Carter announced
that DoD would “create a working group to study the policy and readiness implica-
tions of welcoming transgender persons to serve openly.” In addition, he directed that
“decision authority in all administrative discharges for those diagnosed with gender
dysphoria’ or who identify themselves as transgender be elevated to the Under Sec-
retary of Defense (Personnel and Readiness), who will make determinations on all
potential separations” (DoD, 2015b). It is against this backdrop that DoD is consider-
ing allowing transgender service members to serve openly. To assist in identifying the
potential implications of such a policy change, the Office of the Under Secretary of
Defense for Personnel and Readiness asked the RAND National Defense Research
Institute to conduct a study to (1) identify the health care needs of the transgender
population, transgender service members’ potential health care utilization rates, and
the costs associated with extending health care coverage for transition-related treat-
ments; (2) assess the potential readiness impacts of allowing transgender service mem-
bers to serve openly; and (3) review the experiences of foreign militaries that permit
transgender service members to serve openly.

Study Approach

Our study approach centered around the following research questions:

* What are the health care needs of the transgender population?
* What is the estimated transgender population in the U.S. military?

V' Gender dysphoria, or GD, is “discomfort or distress that is caused by a discrepancy between a person’s gender
identity and that person’s sex assigned at birth” (World Professional Association for Transgender Health [WPATH],
2011, p. 2).
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* How many transgender service members are likely to seek gender transition—
related medical treatment?

* What are the costs associated with extending health care coverage for gender
transition—related treatments?

» What are the potential readiness implications of allowing transgender service
members to serve openly?

* What lessons can be learned from foreign militaries that permit transgender per-
sonnel to serve openly?

* Which DoD policies would need to be changed if transgender service members
are allowed to serve openly?

We explain our methodological approaches in detail in each chapter of this report,
but, here, we present overviews of the various methodologies that we employed. We
began our analysis by defining the term zransgender and then identifying the health
care needs of the transgender population. This entailed an extensive literature review
of these health care needs, along with treatment standards and medical options—
particularly for those who have been diagnosed with gender dysphoria (GD).

We then undertook a review of existing data to estimate the prevalence and likely
utilization rates of the transgender population in the U.S. military. Based on our esti-
mates of the potential utilization of gender transition—related health care services, we
estimated the Military Health System (MHS) costs for transgender active-component
(AC) service members and reviewed the potential effects on force readiness from allow-
ing these service members to serve openly.

We adopted two distinct but related approaches to estimating health care utiliza-
tion and readiness impact. The first is what we label the prevalence-based approach, in
which we estimated the prevalence of transgender personnel in the military and applied
information on rates of gender transition and reported preferences for different medi-
cal treatments to measure utilization and the implied cost and readiness impact. This
approach has the benefit of including those who may seek other forms of accommoda-
tion, even if they do not seek medical care. It also provides detailed information on the
types of medical treatments likely to be sought, which can improve the accuracy of cost
and readiness estimates. However, this approach suffers from a lack of rigorous evi-
dence in terms of the rates at which transgender individuals seek treatment and instead
relies on the nonscientific National Transgender Discrimination Survey (NTDS). This
approach also relies on prevalence measures from only two states, Massachusetts and
California, which may not be directly applicable to military populations.

Using our second approach, which we label the utilization-based approach, we
estimated the rates of utilization of gender transition—related medical treatment. This
approach has the benefit of providing real-world measures of utilization, which may
be more accurate and more rigorously collected than survey information. However,
it suffers from a lack of large-scale evidence and instead relies on several case studies
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that may not be directly applicable to the U.S. military. Given the caveats described,
these approaches provide the best available estimate of the potential number of trans-
gender service members likely to seek medical treatment or require readiness-related
accommodations.? In both cases, we applied measures of population prevalence and
utilization to fiscal year (FY) 2014 DoD force size estimates to provide estimates of
prevalence within the U.S. military.

We also reviewed the policies of foreign militaries that allow transgender service
members to serve openly. Our primary method supporting the observations presented
in this report was an extensive document review that included primarily publicly avail-
able policy documents, research articles, and news sources that discussed policies on
transgender personnel in these countries. The information about the transgender per-
sonnel policies of foreign militaries came directly from the policies of these countries,
as well as from research articles describing the policies and their implementation. Find-
ings on the effects of open transgender service on cohesion and readiness drew largely
from research articles that specifically examined this question using interviews and an
analysis of studies completed by the foreign militaries themselves. Finally, insights on
best practices and lessons learned emerged both directly from research articles describ-
ing the evolution of policy and experience and indirectly from commonalities in the
policies and experiences of our four in-depth case studies. Recommendations provided
in this report are based on these best practices and lessons learned, as well as a consid-
eration of the unique characteristics of the U.S. military.

Finally, for our analysis of DoD policies, we reviewed 20 current accession, reten-
tion, separation, and deployment regulations across the services and the Office of the
Secretary of Defense. We also reviewed 16 other regulations that have been replaced by
more recent regulations or that did not mention transgender personnel.? Our review
focused on transgender-specific DoD instructions (DoDIs) that may contain unneces-
sarily restrictive conditions and reflect outdated terminology and assessment processes.
However, in simply removing these restrictions, DoD could inadvertently affect stan-
dards overall. While we focused on reforms to specific instructions and directives, we
note that DoD may wish to conduct a more expansive review of personnel policies to
ensure that individuals who join and remain in service can perform at the desired level,
regardless of gender identity.

Limitations and Caveats

A critical limitation of such a comprehensive assessment is the lack of rigorous epi-
demiological studies of the size or health care needs of either the U.S. transgender
population or the transgender population serving in the military. Indeed, much of the

2 We define accommodations as adjustments in military rules and policies to allow individuals to live and work
in their target gender.

3 These additional policies are listed in Appendix D of this report.
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existing research on the transgender population relies on self-reported, nonrepresenta-
tive survey data, along with unstandardized calculations using results from available
studies. Because there are no definitive data on this topic, the information presented
here should be interpreted with caution and, therefore, we present the full range of
estimates.

Organization of This Report

The report is organized around our seven research questions. Chapter Two defines
what is meant by the term transgender, identifies the health care needs of the trans-
gender population, explains the various treatment options for those diagnosed with
GD, and examines the capacity of the MHS to provide treatment options to service
members diagnosed with GD. Chapter Three estimates the number of transgen-
der service members in the AC and Selected Reserve (SR). Chapter Four estimates
how many transgender service members are likely to seek medical treatment. Chap-
ter Five estimates the costs associated with extending health care coverage for gender
transition—related treatments. Chapter Six assesses the potential readiness implications
of allowing transgender service members to serve openly. Chapter Seven identifies les-
sons learned from foreign militaries that allow transgender personnel to serve openly.
Chapter Eight offers recommendations regarding which DoD accession, retention,
separation, and deployment policies would need to be changed if a decision is made
to allow transgender service members to serve openly. Chapter Nine summarizes key
findings presented in the report and suggests best practices for implementing policy
changes.

Appendix A presents definitions of common terms related to gender transition
and transgender identity. Appendix B provides a history of the historical nomenclature
associated with transgender identity. Appendix C provides details on the psychosocial,
pharmacologic, surgical, and other treatments for GD. Appendix D lists the DoD
accession, retention, separation, and deployment policies that we reviewed.
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CHAPTER TWO

What Are the Health Care Needs of the Transgender
Population?

This report begins by describing the health care needs of the U.S. transgender popula-
tion overall. To discern the potential impact of changing DoD policies to allow trans-
gender military personnel to serve openly and to ensure appropriate health care for
those who seek gender transition—related treatment, it is also important to consider

whether the MHS has the capacity to provide this care.

Definitions of Key Terms and Concepts

A challenge to our efforts to understand the health care needs of the transgender popu-
lation in general, as well as in the military, is the varied and shifting terminology used
in the clinical literature. Consequently, here, we define a range of terms that we will use
throughout this review.! Consistent with the fifth edition of the Diagnostic and Statisti-
cal Manual of Mental Disorders (DSM-5), the American Psychiatric Association (APA)
publication that provides standard language and criteria for classifying mental health
conditions, we use the term transgender to refer to “the broad spectrum of individuals
who . . . identify with a gender different from their natal gender” (APA, 2013).2 Natal
gender or birth sex, which is the sex that an individual was assigned at birth and typi-
cally correlates with primary sex characteristics (e.g., genitalia).

We refer to the subset of the population whose gender identity does not con-
form with the expressions and behaviors typically associated with the sex to which
they were assigned at birth as transgender or gender nonconforming. Many identities
fall under these umbrella terms, including individuals who identify as androgynous,
multigendered, third gender, and two-spirit people. The gender nonconforming category
also includes individuals who cross-dress, which means they wear clothing that is tradi-
tionally worn by a gender different from that of their birth sex. The exact definitions of
each of these identities vary under the term gender nonconforming, and individuals may

1 A comprehensive list of terms and definitions is provided in Appendix A.

2 A brief history of the DSM language and diagnostic criteria for related conditions is presented in Appendix B.
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fluidly change, blend, or alter their gender identity over time. For the purposes of this
analysis, we use transgender as an umbrella term that refers to individuals who identify
with a gender different from the sex they were assigned at birth.

Importantly, under the recently established criteria and terminology outlined
in DSM-5, transgender status alone does not constitute a medical condition (APA,
2013). Instead, under the revised diagnostic guidelines, only transgender individuals
who experience significant related distress are considered to have a medical condi-
tion called gender dysphoria (GD). Some combination of psychosocial, pharmacologic
(mainly but not exclusively hormonal), or surgical care may be medically necessary for
these individuals. Psychotherapy to confirm a diagnosis of GD is a common first step
in the process, often followed by hormone therapy and, perhaps, by gender reassign-
ment surgery involving secondary or primary sex characteristics. Not all patients seek
all forms of care. However, recognized standards of care require documentation of
12 continuous months of hormone therapy and living in the target gender role con-
sistently and in all aspects of life. Unfortunately, the diagnosis is newly established,
and data from which to estimate the size of these subgroups are lacking. In the future,
however, transgender individuals seeking gender transition—related treatment are likely
to require a GD diagnosis as the clinical justification.

Among transgender individuals, a subset may choose to #ransition, the term used
to refer to the act of living and working in a gender different from one’s sex assigned at
birth. For some individuals, this may involve primarily social change but no medical
treatment; this is referred to as social transition. For others, medical treatments, such
as hormone therapy and hair removal, are important steps to align their physical body
with their target gender. This is referred to as medical transition. A subset of those who
medically transition may choose to undergo gender reassignment surgery to make their
physical body as congruent as possible with their gender identity. This process of surgi-
cal transition is also often referred to as sex or gender reassignment or gender confirmation.

Health Care Needs of the Transgender Population

The main types of gender transition—related treatments are psychosocial, pharmaco-
logic (primarily but not exclusively hormonal), and surgical. While one or more of
these types of treatments may be necessary for some transgender individuals with GD,
the course of treatments varies and must be determined on an individual basis by
patients and clinicians. Since little is known about currently serving transgender ser-
vice members, the following discussion draws primarily from available research on
nonmilitary transgender populations.?

3 The 2015 DoD Health Related Behavior Survey of active-duty service members was being fielded concur-
rently to this research. It marked the first time a U.S. military survey asked questions relating to gender identity.
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Diagnosis and Treatments for Gender Dysphoria

Treatments deemed necessary for transgender populations have shifted over time based
on research advancements and the accumulation of clinical knowledge. The World
Professional Association for Transgender Health (WPATH) regularly publishes revised
versions of its Standards of Care for the Health of Transsexual, Transgender, and Gender
Nonconforming People; the most current at the time of our research was version 7. The
standards are designed to guide the treatment of patients experiencing GD while recog-
nizing that not all expressions of gender nonconformity require treatment (WPATH,
2011, p. 2). Some transgender individuals (again, the proportion is largely unknown)
experience significant dysphoria (distress) with the sex and gender they were assigned at
birth, and they meet formal DSM-5 diagnostic criteria for GD, as described in Appen-
dix B of this report. For those diagnosed with GD, treatment options include psycho-
therapy, hormone therapy, surgery, and changes to gender expression and role (i.e., how
people present themselves to the world; WPATH, 2011, pp. 9-10). We discuss these
treatment options in detail in Appendix C.

Not all patients will prefer or need all or any of these options; however, when
clinically indicated, appropriate care can “alleviate gender dysphoria by bringing one’s
physical characteristics into alignment with one’s internal sense of gender” (Herman,
2013b, p. 4). There have been no randomized controlled trials of the effectiveness of
various forms of treatment, and most evidence comes from retrospective studies. The
widely endorsed consensus-based practice guidelines outlined in the WPATH Stan-
dards of Care suggest that transition-related mental health care, hormone therapy, and
surgery are generally effective and constitute necessary health care for many individu-
als with GD.# The appropriate treatment plan is best determined collaboratively by
patients and their health care providers. Optimally, specialized transgender health care
will be provided by an interdisciplinary team (WPATH, 2011, p. 26).

Military Health System Capacity and Gender Transition—-Related
Treatment

To discern the potential impact of changing DoD policies to allow transgender mili-
tary personnel to serve openly and to ensure appropriate health care for GD, it is also
important to consider whether the MHS has the capacity to provide this care.

We anticipate that these survey results will provide additional information regarding how many transgender per-
sonnel currently serve in the U.S. military and their health behaviors.

4 These standards are endorsed by the American Medical Association, American Psychological Association,

American Academy of Family Physicians, National Association of Social Workers, World Professional Asso-
ciation for Transgender Health, and American College of Obstetricians and Gynecologists (see Lambda Legal,
2012). Major insurers, including Aetna and UnitedHealthcare, have incorporated many of these standards of care
into their policies (see, for example UnitedHealthcare, 2015).
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Psychotherapy, Hormone Therapies, and Gender Transition—Related Surgery

Both psychotherapy and hormone therapies are available and regularly provided
through the military’s direct care system, though providers would need some addi-
tional continuing education to develop clinical and cultural competence for the proper
care of transgender patients. Surgical procedures quite similar to those used for gender
transition are already performed within the MHS for other clinical indications.

Reconstructive Surgery

Reconstructive breast/chest and genital surgeries are currently performed on patients
who have had cancer, been in vehicular and other accidents, or been wounded in
combat. The skills and competencies required to perform these procedures on trans-
gender patients are often identical or overlapping. For instance, mastectomies are the
same for breast cancer patients and female-to-male transgender patients. Perhaps most
importantly, the surgical skills and competencies for some gender transition surgeries
also overlap with skills required for the repair of genital injuries sustained in combat,
which have increased dramatically among troops deployed to Afghanistan. From
2009 to 2010, the percentage of wounded troops with genitourinary injuries transit-
ing through Landstuhl Regional Medical Center in Germany nearly doubled from
4.8 percent to 9.1 percent—a dramatic increase that led some health providers to call
this the “new ‘signature wound’” of Operation Enduring Freedom (D. Brown, 2011).5
There are particular similarities to the procedures recommended to treat those expe-
riencing dismounted complex blast injuries, which typically involve multiple amputa-
tions with other injuries, often to the genitals (Wallace, 2012). Providing high-quality
surgery to treat the 5 percent of combat wounds that require penile reconstruction
requires extensive knowledge and practice in reconstructive techniques (Williams and
Jezior, 2013). Assuming the MHS continues to directly provide health services as it has
in the past, there are at least two potential implications: First, military surgeons may
currently have the competencies required to surgically treat patients with GD, and,
second, performing these surgeries on transgender patients may help maintain a vitally
important skill required of military surgeons to effectively treat combat injuries during
a period in which fewer combat injuries are sustained.

Cosmetic Surgery

Recognition of the requirement for reconstructive plastic surgery as a result of the war-
time mission drives the existing DoD policy for cosmetic surgery procedures in the
MHS; the services have requirements and manpower authorizations for specialists who
can perform reconstructive plastic surgery (Office of the Assistant Secretary of Defense

5 Experimental penis transplants, expected to be performed for the first time within the next year at Johns
Hopkins School of Medicine, are being developed in the United States specifically for combat-wounded veterans;
however, there may be benefits for transgender patients as well (Welsh, 2015).
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for Health Affairs, 2005, p. 1). Cosmetic/reconstructive surgery skills need to be main-
tained with practice, and surgeons must also “meet board certification, recertification,
and graduate medical education program requirements” (Office of the Assistant Secre-
tary of Defense for Health Affairs, 2005, p. 1).

Current DoD policy draws a distinction between elective cosmetic plastic sur-
gery performed “to improve the patient’s appearance or self-esteem” and reconstruc-
tive plastic surgery performed on bodily structures that are abnormal due to health
conditions to improve function or approximate a normal appearance (Office of the
Assistant Secretary of Defense for Health Affairs, 2005, p. 3). While reconstructive
surgeries constitute necessary treatment, access to elective cosmetic surgical procedures
is subject to added constraints. For example, cosmetic procedures are performed on a
space-available basis and restricted to those who will be TRICARE-eligible for at least
six months. These procedures also require written permission from the commander of
the service member’s active-duty unit, and the patient must pay surgical, institutional,
and anesthesia fees (Office of the Assistant Secretary of Defense for Health Affairs,
2005, p. 3).6 DoD recognizes the need for these reconstructive surgery competencies
and has crafted a policy to cover plastic surgeries to maintain providers’ surgical skills
and certification requirements.

Potential Consequences of Not Providing Necessary Gender
Transition—Related Care

The discussion of the health care needs of transgender military personnel is incomplete
without considering the potential unintended effects of constraining or limiting gender
transition—related treatment. Little question remains that there are transgender per-
sonnel currently serving in the AC. Adverse consequences of not providing transition-
related health care to transgender personnel could include avoidance of other necessary
health care, such as important preventive services, as well as increased rates of mental
and substance use disorders, suicide, and reduced productivity.

Research indicates that, “due to discrimination and problematic interactions
with health care providers, transgender individuals frequently do not access health
care, resulting in short and long-term adverse health outcomes” (Roller, Sedlak, and
Draucker, 2015, p. 418).7 Further, patients denied appropriate health care may turn to
other solutions, such as injecting construction-grade silicone into their bodies to alter

6 Interestingly, according to Elders et al. (2014, p. 19), there is no difference in leave policies related to recovery
time between the two.

7 For example, among NTDS respondents, 28 percent reported postponing or avoiding treatment when sick or
injured, and 33 percent delayed or skipped preventive care due to discrimination or disrespect from health care
providers (Grant et al., 2011, p. 76). In one study, transgender respondents had fewer self-reports of good health
and were more likely to report limitations on daily activities due to health issues (Kates et al., 2015, p. 5).
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their shape (State of California, 2012, p. 12). There are also potential costs related to
mental health care services for individuals who do not receive such care (Herman,
2013b, p. 20). Multiple observational studies have suggested significant and sometimes
dramatic reductions in suicidality, suicide attempts, and suicides among transgender
patients after receiving transition-related treatment (State of California, 2012, p. 10).
A study by Padula, Heru, and Campbell (2015) found that removing exclusions on
transgender care “could change the trajectory of health for all transgender persons” at
a minimal cost per member per month.?

However, we caution that it is not known how well these findings generalize
to military personnel. Moreover, while the existing data offer some indication of the
needs for and costs of gender transition—related health care, it is important to note that
none of these studies were randomized controlled trials (the gold standard for deter-
mining treatment efficacy). In the absence of quality randomized trial evidence, it is
difficult to fully assess the outcomes of treatment for GD.

8 Specifically, they found that insurance provider coverage for transgender-related services resulted in “greater
effectiveness, and was cost-effective relative to no health benefits at 5 and 10 years from a willingness-to-pay
threshold of $100,000/[quality-adjusted life year].”
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CHAPTER THREE

What Is the Estimated Transgender Population in the
U.S. Military?

This chapter provides several estimates of the number of transgender service members
in the U.S. military. To date, there have been no systematic studies of the number of
transgender individuals in the U.S. general population or in the U.S. military. Cur-
rent studies rely on clinical samples of health care service utilizers, nonrepresentative
samples assembled in ways that are difficult to replicate, and self-reported survey data
from a small number of states.

General Population Estimates of Transgender Prevalence

The transgender prevalence in the U.S. general population is thought to be signifi-
cantly less than 1 percent (Gates, 2011, p. 6; APA, 2013, p. 454). However, there
have been no rigorous epidemiological studies in the general U.S. population that con-
firm this estimate. Our subsequent estimates must be qualified, therefore, as some-
what speculative; they are based on numerous sources, including health services claims
data, representative state-level health surveillance survey data, a convenience (i.e., non-
representative) sample recruited by an advocacy network, the experiences of foreign
militaries, and selected other data sources.

The Williams Institute at the University of California, Los Angeles, School of
Law, calculated that, based on estimates from Massachusetts and California, 0.3 per-
cent of the U.S. population is transgender (Gates, 2011, p. 6). The Massachusetts data
were collected between 2007 and 2009 as part of the Massachusetts Behavioral Risk
Factor Surveillance System initiative. The survey suggests that 0.5 percent of the pop-
ulation in Massachusetts identifies as “transgender” (95-percent confidence interval:
0.3 to 0.6 percent; Conron et al., 2012). The California data combine information on
the percentage of individuals who are transgender from the California Lesbian, Gay,
Bisexual, and Transgender (LGBT) Tobacco Survey and the percentage of the overall
population that is LGBT from the 2009 California Health Interview Survey. Gates

1"
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multiplies these values together to estimate that 0.1 percent of the population of Cali-
fornia is transgender.!

To develop an estimate of transgender prevalence for the entire United States,
Gates (2011) simply averages the Massachusetts and California values, yielding
0.25 percent, then rounds that up to 0.3 percent. This measure is very problematic,
however. While survey-based estimates of transgender prevalence are likely to be accu-
rate measures of true state-level transgender prevalence, it is not clear that taking an
unweighted average from states with vastly different population sizes is appropriate for
estimating national prevalence. For example, a weighted average calculation using the
2009 census population estimates for California and Massachusetts implies a 0.16 per-
cent “national” prevalence estimate, as opposed to the 0.3 percent estimate calculated
by Gates (2011)—a nearly 50-percent difference. We used this 0.16 percent weighted
average as our combined, national estimate using the California and Massachusetts
studies. This estimate was our midrange starting point, though we included both the
0.1 percent (from California) and 0.5 percent (from Massachusetts) as comparison
points.

We note that there have been and continue to be other efforts to measure the
prevalence of transgender identity in the general population. The two most prominent
examples are the meta-analysis conducted by WPATH and a recent effort from the
U.S. census. We did not use these estimates due to concerns that they systematically
undercounted the prevalence of transgender identity for a variety of reasons detailed in
the discussions that follow.

Separately, in 2007, the WPATH reviewed ten studies of prevalence with esti-
mates for transgender individuals presenting for gender transition—related care, ranging
from 1:11,900 to 1:45,000 for male-to-female transitions and 1:30,400 to 1:200,000
for female-to-male transitions (WPATH, 2011).2 The studies cited were largely based
on clinical usage. The WPATH authors note that these numbers should be considered
“minimum estimates at best”™

The published figures are mostly derived from clinics where patients met criteria
for severe gender dysphoria and had access to health care at those clinics. These
estimates do not take into account that treatments offered in a particular clinic set-
ting might not be perceived as affordable, useful, or acceptable by all self-identified
gender dysphoric individuals in a given area. By counting only those people who

1 Although Gates (2011) states that 3.2 percent of the LGBT population is transgender, we note that an earlier
document (California Department of Health Services, 2004) reporting analyses from the same survey states that
2 percent of this population is transgender. We were not able to obtain the raw data and could not verify which
of the two values is correct. We used the 3.2-percent estimate to calculate the California transgender prevalence
estimate.

2 The studies were Wilinder, 1968; Walinder, 1971; Hoenig and Kenna, 1974; Eklund, Gooren, and Bezemer,
1988; Tsoi, 1988; Bakker et al., 1993; van Kesteren, Gooren, and Megens, 1996; Weitze and Osburg, 1996;
De Cuypere et al., 2007; and Zucker and Lawrence, 2009.
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present at clinics for a specific type of treatment, an unspecified number of gender
dysphoric individuals are overlooked. (WPATH, 2011, p. 7)

Additionally, the information is based on utilization rates from the ten studies,
mostly conducted in European countries, such as the United Kingdom, the Nether-
lands, Sweden, Germany, and Belgium. One study was conducted in Singapore. This
raises concerns about the applicability of these estimates to the U.S. population due
to differences in costs and social tolerance, both of which would likely make health
utilization behavior in Europe significantly different from that in the United States.
Moreover, the studies were conducted over a 30-year period in which utilization was
dramatically increasing, suggesting that the estimates were not stable. This concern
is reported in the WPATH report, with the authors noting that the trend (over time)
was due to higher rates of individuals seeking care. In one example, the estimated
transgender population doubled in just five years in the United Kingdom. If the num-
bers are increasing over time based on the use of clinics, then an estimate from ten to
15 years ago would likely be very low relative to utilization in those same places today,
and again not representative of likely utilization in the United States.?

Harris (2015) used information on name and sex changes in Social Security
Administration data files to estimate the number of transgender individuals in the U.S.
population. Using information on male-to-female and female-to-male name changes,
he estimates that there were 89,667 transgender individuals in the United States in
2010. Of this group, 21,833 (24 percent) also changed their sex, according to Social
Security records; during some periods in U.S. history, this required documented proof
of either initiation or completion of medical transition. Since name changes are not
required, prevalence estimated in this manner is likely to be a lower-bound estimate
of the true transgender prevalence rate in the United States. Using the 2010 popula-
tion of adults age 18 and over as the denominator (234,564,071), 89,667 transgender
cases implies a lower-bound transgender prevalence rate of 0.038 percent in the United
States.

3 According to the WPATH authors,

The trend appears to be towards higher prevalence rates in the more recent studies, possibly indicating increas-
ing numbers of people seeking clinical care. Support for this interpretation comes from research by Reed and
colleagues (2009), who reported a doubling of the numbers of people accessing care at gender clinics in the
United Kingdom every five or six years. Similarly, Zucker and colleagues (2008) reported a four- to five-fold
increase in child and adolescent referrals to their Toronto, Canada clinic over a 30-year period. (WPATH,
2011, p.7)
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Prevalence-Based Approach to Estimating the Number of Transgender
Service Members in the U.S. Military

Before discussing estimates of prevalence of transgender individuals in the U.S. mili-
tary, it is important to note that, to our knowledge, no studies have directly measured
the prevalence or incidence of transgender individuals currently serving in the active or
reserve component. To estimate prevalence in the military, we have constructed esti-
mates using a combination of data sources. One of those sources, the NTDS, provides
detailed information on the choices and preferences of transgender individuals but it is
not a randomized, representative sample of the military and thus is not generalizable.

We applied measures of population prevalence to DoD force size estimates to
estimate prevalence in the U.S. military. We measured force size using information
from DoD’s 2014 demographics report (DoD, 2014; see Table 3.1). The demographics
are separated into AC and SR. For much of the discussion of our medical care analysis,
we focus on the AC. We did not include reserve-component service members, retirees,
or dependents in the cost analyses because we did not have information on age and
sex distribution within these beneficiary categories. Some of these beneficiary catego-
ries also have limited eligibility for health care provided through military treatment
facilities (MTFs) and may receive their health care through TRICARE coverage in
the purchased care setting or through other health insurance plans. For our readiness
analysis, we included both the AC and SR because both components may be used for
deployments. Although there are ongoing discussions regarding the feasibility of acti-
vating the Individual Ready Reserve, we excluded this population because we lacked
the detailed information on gender and age needed to conduct our analysis.

Table 3.2 contains estimates of the number of transgender personnel in the AC
and SR using the baseline prevalence from existing studies and shows the results
of several tests that provide a range of estimates based on different assumptions in
the literature. To estimate prevalence in the military, we conducted analyses using
five values: (1) a lower-bound estimate of 0.1 percent based on a study in California

4 G.Brown (1988) found that eight out of 11 evaluated natal males with severe G D had a military background;
he explains his findings by positing a “hypermasculine” phase among transgender individuals that coincides
with the age of enlistment. Since the sample size in that study was extremely small, we do not consider this good
evidence for this theory. Gates and Herman (2014) used estimates from the NTDS, combined with estimates of
transgender prevalence (0.3 percent) from Gates(2011) and history of military service in the U.S. population from
the American Community Survey, to estimate transgender prevalence in the military. Data from the National
College of Health Administration showed that military experience was significantly higher among transgender
individuals than among those who did not identify as transgender (9.4 percent versus 2.1 percent; Blosnich,
Gordon, and Fine, 2015). However, these data were collected from only 51 institutions, and the response rate for
the survey was only 20 percent, which again raises questions regarding the validity of the estimates.

5 Qur estimates were constructed using Gates (2011), which combined estimates from the Massachusetts
Behavioral Risk Factor Social Surveys with the California LGBT Tobacco Survey, and Gates and Herman (2014),
which used data from the NTDS, Gates (2011), and the American Community Survey.
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Table 3.1
DoD Military Force Demographics

Category Number %

Active Component

Sex
Female 200,692 15
Male 1,125,581 85
Age
<25 572,293 43
26-30 293,698 22
31-35 201,137 15
36-40 137,653 N
41+ 121,492 9
Total 1,326,273 -

Selected Reserve

Sex
Female 149,759 18
Male 682,233 82
Age
<25 285,494 34
26-30 156,983 19
31-35 124,179 15
36-40 86,151 10
41+ 179,185 22
Total 831,992 —

SOURCE: DoD, 2014.

(Conron, 2012); (2) an upper-bound estimate of 0.5 percent based on a study in Mas-
sachusetts (Gates, 2011); (3) a population-weighted average of the California and Mas-
sachusetts studies, yielding a prevalence estimate of 0.16 percent; (4) an adjustment of
this population-weighted approach based on the natal male/female distribution in the
military, yielding a prevalence estimate of 0.19 percent; and (5) a doubling of the popu-
lation-weighted, gender-adjusted value, yielding a prevalence estimate of 0.37 percent.
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Table 3.2
Prevalence-Based Estimates of the Number of Transgender Active-Component and
Selected Reserve Service Members

0.16%P
(combined,
population-
Total Force weighted 0.19%¢ 0.37%4
Size 0.1%°2 CA + MA (gender- (twice gender- 0.5%©

Component (FY 2014)  (CA study) studies) adjusted rate) adjusted rate) (MA study)
Active 1,326,273 1,320 2,120 2,450 4,900 6,630
Selected 831,992 830 1,330 1,510 2,930 4,160
Reserve

SOURCES: Estimates for force size are based on RAND calculations using FY 2014 data from DoD, 2014.
2 Based on estimates of prevalence from a California study (Conron, 2012).

b Based on weighted average of studies from California and Massachusetts, weighted by relative
population sizes in each state.

¢ Based on weighted average of studies from California and Massachusetts, weighted by relative
population sizes in each state and applied specifically to the male/female distribution in the military
components.

d Based on estimates of prevalence from NTDS, Gates (2011), and the American Community Survey
(Gates and Herman, 2014) and applied specifically to the male/female distribution in the military.

€ Based on estimates of prevalence from a Massachusetts study (Gates, 2011).

Based on the 0.1 percent lower bound, we estimate that there are approximately
1,320 transgender individuals in the AC and approximately 830 in the SR. Using
the Massachusetts study (0.5 percent) as an upper bound, we estimate that there are
approximately 6,630 transgender service members in the AC and 4,160 in the SR.
Because these estimates are based on selected populations in the state and the varia-
tion in these populations is significant, we were concerned that they were not repre-
sentative of broader national numbers, especially as they pertain to the gender mix
of the military. Therefore, we adjusted the population-weighted combination of these
estimates to account for the male/female distribution in the U.S. military popula-
tions. This gender adjustment is critical, as most research indicates that male-to-
female transitions are two to three times more common than female-to-male transi-
tions (APA, 2013; Horton, 2008; Gates, 2011; Grant et al.,, 2011). This assumption
of a two to one difference in underlying prevalence across genders applied to the
0.16 percent aggregate estimate implies a natal male-specific prevalence of 0.2 percent
and a natal female-specific prevalence of 0.1 percent. Assigning these values to the
male/female AC distributions increases the military prevalence estimate from 0.16 per-
cent to 0.19 percent, which implies that there are 2,450 transgender individuals in the
AC and 1,510 in the SR.

The estimate of 0.37 percent doubles the gender-adjusted rate based on informa-
tion provided by the NTDS that 20 percent of the transgender population in its sample
reported a history of military service, which is twice the rate of the general population,
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as reported in the American Community Survey (Grant et al., 2011). We note that this
is likely to be an overestimate of the overall transgender population for two reasons.
First, given the highly tolerant environment in Massachusetts and California, the prev-
alence estimates in those two states are likely to overstate the nationwide prevalence.®
Second, the evidence that transgender individuals are twice as likely to serve in the
military is based on extrapolations from a nonrepresentative sample of individuals and
not on direct, rigorous study of the transgender military population.

6 For example, both California and Massachusetts are rated as “top places for LGBT rights” (Keen, 2015).
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CHAPTER FOUR

How Many Transgender Service Members Are Likely to Seek
Gender Transition-Related Medical Treatment?

We adopted two distinct but related approaches to estimate the health care utilization
and impact on readiness of allowing transgender personnel to serve openly in the U.S.
military. The first is what we label the prevalence-based approach, in which we estimated
the prevalence of transgender individuals in the military and applied information on
rates of gender transition and reported preferences for different medical treatments
to measure utilization and the implied cost and readiness impact. This approach has
the benefit of including those who may seek other forms of accommodation, even if
they do not seek medical care. It also provides detailed information on the types of
medical treatments likely to be sought, which can improve the accuracy of cost and
readiness estimates. However, this approach suffers from a lack of rigorous evidence in
terms of the rates at which transgender individuals seek treatment and instead relies on
the nonscientific NTDS. It also relies on prevalence measures from only two states—
Massachusetts and California—that may not be directly applicable to military
populations.

We refer to our second approach as the utilization-based approach, which we used
to estimate the rates of utilization of medical treatment. This approach has the ben-
efit of providing real-world measures of utilization based on health insurance claims,
which may be more accurate and more rigorously collected than survey information.
However, this approach suffers from a lack of large-scale evidence and instead relies
on several case studies that may not be directly applicable to the U.S. military. Despite
these caveats, these approaches provide the best available estimate of the range in the
potential number of transgender service members likely to seek medical treatment or
require readiness-related accommodations.

In both cases, we applied measures of population prevalence and utilization to
DoD force size demographics to provide estimates of prevalence within the U.S. mili-
tary. As indicated in the previous chapter, our calculations of population prevalence
and health care utilization used FY 2014 data from DoD’s 2014 demographics report
(DoD, 2014; see Table 3.1 in Chapter Three).

1 Again, we define accommodations as adjustments in military rules and policies to allow individuals to live and
work in their target gender.
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Prevalence-Based Approach to Estimating the Number of Gender
Transition-Related Treatments in the U.S. Military

To estimate the utilization of gender transition—related health care treatments, we
scaled the prevalence of transgender service members identified in Chapter Three by
the rates of transition and reported take-up of medical treatments. We based our tran-
sition rates on self-reported transitions in the NTDS data. According to the NTDS,
55 percent of transgender individuals reported living and working as their target
gender; we refer to this as social transition.2 For others, medical treatments, such as
hormone therapy and hair removal, are important steps to align their physical body
with their target gender. We refer to this as medical or surgical transition.

Using the prevalence estimates from Table 3.2 in Chapter Three, we used infor-
mation from the NTDS on the age of transition for individuals under 25, 26-30,
31-35, 36—-40, and over 40 and calibrated our estimates with the age distribution in
the military. Fifty-five percent of NTDS respondents reported that they had socially
transitioned over their lifetime, and the data indicate that male-to-female transition
ages differ from female-to-male transition ages. Nearly 54 percent of female-to-male
transitions occurred before the age of 25, compared with only 23 percent of male-to-
female transitions.

We focus on social transition because we assess this as most relevant for individu-
als who may need accommodations as they live and work in a different gender. This
was also used as the basis in some foreign militaries, as discussed in Chapter Seven.
Table 4.1 presents the estimated number of individuals who may seek to transition
each year under each of our prevalence assumptions. We found that a lower bound of
40 AC and 20 SR service members and an upper bound of 190 AC and 110 SR service
members will seek to transition each year and may need some sort of accommodations.
The population-weighted, gender-adjusted estimate implies a middle range of 65 AC
and 40 SR service members who will seek to transition each year.

Next, we combine the estimates of the number of transgender service members
with information on the proportion undergoing transition and the age-specific pro-
portion undergoing gender transition—related treatment to generate the number of
annual treatments. Surgical preference rates vary by transition type (male-to-female
versus female-to-male transition; see Table 4.2). Surgeries are distributed evenly across

2 We note that an additional 27 percent of those who had not yet socially transitioned wished to transition at
some point in the future. Because the timeline and desire for transition are difficult to translate to concrete num-
bers, we used the estimate of 55 percent of transgender individuals living and working full-time as their target
gender as our planning parameter for readiness accommodations.

3 In the NTDS sample, 65 percent of transgender individuals had medically transitioned, and 33 percent had
surgically transitioned. Note that the rate of medical transitions is higher than the rate of social transitions
because some individuals receive hormone treatments but do not live full-time as their target gender.
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Table 4.1

Estimated Number of Transgender Service Members Who May Seek to Transition per Year
Active Component Selected Reserve

Estimate Source (total force: 1,326,273) (total force: 831,992)

0.1% 40 20

(CA study)?@

0.16% 60 30

(combined, population-weighted

CA + MA s'cudies)b

0.19% 65 40

(gender-adjusted rate)¢

0.37% 130 80

(twice gender-adjusted rate)d

0.5% 190 110

(MA study)®

SOURCES: Estimated proportions of subgroups based on Grant et al., 2011, p. 25. Estimates for the AC
and SR are based on RAND calculations using FY 2014 data from DoD, 2014.

2 Based on estimates of prevalence from a California study (Conron, 2012).

b Based on weighted average of studies from California and Massachusetts, weighted by relative
population sizes in each state.

¢Based on weighted average of studies from California and Massachusetts, weighted by relative
population sizes in each state and applied specifically to the male/female distribution in the military
components.

dBased on estimates of prevalence from NTDS, Gates (2011), and the American Community Survey
(Gates and Herman, 2014) and applied specifically to the male/female distribution in the military.

€ Based on estimates of prevalence from a Massachusetts study (Gates, 2011).

NOTE: The table excludes Individual and Inactive Ready Reserve members because comparable
information on their demographics was not available for analysis.

four procedures for male-to-female transitions and primarily over two procedures for
female-to-male transitions.

Recall, not all of the individuals seeking to transition would meet the diagnos-
tic criteria for GD, which is a requirement for these surgeries. Moreover, even among
individuals who transition in some manner, surgical treatment rates are typically only
around 20 percent, with the exception of chest surgery among female-to-male trans-
gender individuals (see Table 4.2).

Table 4.3 shows the estimated annual number of hormone therapy treatments
and surgeries in the AC and SR calculated using the same prevalence assumptions
described in Chapter Three (see Table 3.2). The surgeries included in the calculations
are vaginoplasty, chest surgeries, orchiectomy, hysterectomy, metoidioplasty, and phal-
loplasty. Note that these estimates constitute the number of treatments, not necessarily
the number of individuals. For hormone therapy recipients, the number of treatments
and recipients is the same, and these estimates can be treated as counts of individuals.
However, the number of individuals is likely smaller for surgical counts because the

SA.077



Case: 18-35347, 05/14/2018, ID: 10872217, DktEntry: 22-1, Page 81 of 165

Case 2:17-cv-01297-MJP Document 46-2 Filed 09/14/17 Page 43 of 113

22 Assessing the Implications of Allowing Transgender Personnel to Serve Openly

Table 4.2
Lifetime Surgery Preferences Among NTDS Survey Respondents

Procedure Have Had (%) Want Someday (%) Do Not Want (%)

Male-to-female

Augmentation mammoplasty 21 53 26
Orchiectomy 25 61 14
Vaginoplasty 23 64 14
Facial surgery 17 Not reported Not reported

Female-to-male

Chest surgery 43 50 7
Hysterectomy 21 58 21
Metoidioplasty 4 53 44
Phalloplasty 2 27 72

SOURCE: NTDS data (Grant et al., 2011).

NOTE: These estimates are from cross-sectional data; individuals likely received each treatment only
once and varied in the age at treatment initiation.

same individual may receive more than one type of surgical treatment.* Using the
lower-bound estimate from the California study and the upper-bound estimate from
the Massachusetts study (see Table 4.3), we estimated that there will be between 45 and
220 hormone treatments and between 40 and 200 transition-related surgeries annually
in the AC and SR. The combined population-weighted and gender-adjusted estimate
indicates a midrange of 80 hormone treatments and 70 transition-related surgical treat-
ments annually. Although surgical procedures are most likely to be one-time events,
hormone therapy treatment rates are likely to be used indefinitely, and the cost and
manpower effects will apply until individuals leave the MHS. We did not have infor-
mation on the length of service conditional on age and therefore could not calculate
the total number of service members who would be receiving hormone therapy at any
given point in time. We recommend that this line of analysis be explored in the future.

Utilization-Based Approach to Estimating the Number of Gender
Transition—-Related Treatments in the U.S. Military

While the prevalence-based approach provides a tractable means to estimate potential
utilization of gender transition—related care, there are a number of concerns regard-

4 For example, a female-to-male transition might include both chest surgery and phalloplasty.

SA.078



Case: 18-35347, 05/14/2018, ID: 10872217, DktEntry: 22-1, Page 82 of 165

Case 2:17-cv-01297-MJP Document 46-2 Filed 09/14/17 Page 44 of 113

How Many Transgender Service Members Are Likely to Seek Treatment? 23

Table 4.3
Estimated Annual Number of Surgeries and Hormone Therapy Users

Active Component Selected Reserve

Annual Annual

Assumption Regarding Annual Major Hormone Annual Major Hormone
Underlying Prevalence Surgeries Therapy Surgeries Therapy
0.1% 25 30 15 15
(CA study)?
0.16% 40 45 20 25
(combined, population-weighted
CA + MA s'cudies)b
0.19% 45 50 25 30
(gender-adjusted)©
0.37% 90 100 50 55
(twice gender-adjusted rate)d
0.5% 130 140 70 80

(MA study)®

SOURCE: RAND analysis.
@ Based on estimates of prevalence from a California study (Conron, 2012).

b Based on weighted average of studies from California and Massachusetts, weighted by relative
population sizes in each state.

¢Based on weighted average of studies from California and Massachusetts, weighted by relative
population sizes in each state and applied specifically to the male/female distribution in the military
components.

d Based on estimates of prevalence from NTDS, Gates (2011), and the American Community Survey
(Gates and Herman, 2014) and applied specifically to the male/female distribution in the military.

€ Based on estimates of prevalence from a Massachusetts study (Gates, 2011).

NOTE: Hormone therapy is person-level; surgery statistics are counts of surgeries, and one person may
have multiple surgeries.

ing the information on which these estimates rely. As stated previously, these concerns
include both a reliance on prevalence estimates from just two states and a reliance on
data from the NTDS, which were not collected from a random sample. Our utilization
estimates were taken primarily from three sources:

* private health insurance utilization data on annual rates of enrollee transgender-
related health care utilization in health insurance plans that cover transition-
related health care, as reported by Herman (2013b)

* private health clinic data showing estimates of the rates of penectomies and bilat-
eral mastectomies in the U.S. population in 2001, as reported by Horton (2008)3

5 A penectomy is the surgical removal of the penis. A bilateral mastectomy is the surgical removal of both
breasts.
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¢ Veterans Health Administration (VHA) claims data, which were used to calcu-
late prevalence and incidence rates of gender identity disorder (now referred to as

GD in DSM-5) from 2006 to 2013, as reported by Kauth et al. (2014).

Each of these data sources provides information on a different outcome, which
makes understanding the results more complicated. However, collectively, the informa-
tion taken from these three studies provides a broad, useful picture regarding potential
gender transition—related health care utilization in the AC population. In the following
sections, we review each of these studies in detail, identify key estimates from each,
and apply the estimates to the AC population identified in Table 3.2 in Chapter Three.

Private Health Insurance Utilization Estimates

Herman (2013b) reports on the experiences of 34 employers that provided gender
transition—related health care benefits to their employees and dependents via their
health insurance plans. This study specifically reports on the annual number of enroll-
ees who accessed “transition-related care.” This information is derived from health
insurance claims data and thus is dependent on the treatments that were covered by
the health insurance companies.¢ The firms surveyed typically covered major gender
transition—related surgeries and hormone therapy, but they varied in their coverage of
other transition-related treatments, such as vocal cord surgery.

Firms reviewed by Herman (2013b) also typically did not report information
on the number of dependents covered but included dependents in their utilization
estimates. Data from several sources (e.g., Sonier et al., 2013; Gould, 2012) imply an
approximate average one-to-one ratio of employees to dependents in privately insured
firms in the United States. Thus, not accounting for the role of dependents in these
utilization estimates would overstate utilization by approximately 100 percent.® For

6 If firms do not cover particular treatments, it is not possible to file a claim for reimbursement. If individuals
p p

in these firms utilized services that were not covered, thus paying for treatments out of pocket or through some

other form of health insurance, these utilization estimates will be biased downward.

7 One hundred percent of firms covered major gender transition—related surgeries, including hysterectomy,
oophorectomy, metoidioplasty, phalloplasty, urethroplasty, vaginectomy, orchiectomy, vaginoplasty, labiaplasty,
and clitoroplasty. Ninety-two percent of firms covered bilateral mastectomy for female-to-male patients, but only
59 percent covered female-to-male chest reconstruction, and only 59 percent covered male-to-female augmenta-
tion mammoplasty (breast augmentation). All firms covered hormone therapies, specifically estrogen, progester-
one, spironolactone, and testosterone.

8 We used two different data sources to determine the typical number of dependents covered by the main
policyholder in private health insurance firms in the United States. First, we used information from the Robert
Wood Johnson Foundation on the number of people who are covered by employer-sponsored health insurance
and are the main policyholders and on the number of people who are covered by employer-sponsored health
insurance and are dependents. Using these figures, we estimated a 1-t0-0.99 policyholder-to-dependent ratio in
employer-sponsored private health insurance. The Economic Policy Institute also reports information on this
question using data from the U.S. census Current Population Survey. Using this information, we calculated a
policyholder-to-dependent ratio of 1 to 0.94.
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firms that did not provide information on dependents, we imputed a one-to-one ratio
of employees to dependents to identify the total number of enrolled individuals in a
given health plan.

Table 4.4 presents the information from Herman (2013b) on the utilization of
gender transition—related care in private health insurance firms. The first column shows
available information on the identity of the firm. The second describes the number of
firms in each category for which we had utilization estimates. The third contains our
estimates regarding the total number of enrollees and dependents from all firms in that
category. For confidentiality reasons, some surveyed data sources report only ranges for
the number of employees in a firm. Therefore, we used the midpoint of the range to
impute the number of employees in a particular firm, then assigned the total number
of dependents based on this employee value. For example, we had utilization data
from two firms in the “private 1,000-9,999 employees” category. Since we assume the
midpoint value for firm size, this implies that there are 5,000 employees in each firm,
or 10,000 total employees across the two firms. Assuming a one-to-one employee-to-
dependent ratio implies an additional 10,000 covered individuals, resulting in a com-
bined total of 20,000 enrollees.

'The estimates presented in Table 4.4 indicate that utilization rates range from an
annual low of zero individuals per 1,000 enrollees to an annual high of 0.064 indi-
viduals per 1,000 enrollees. To obtain a combined estimate of the different values, we
constructed a weighted average using the existing utilization estimates, weighting by
the number of covered individuals that generated each of the estimates in Table 4.4.
A weighted average of all the estimates results in an overall utilization estimate of
0.0396 individuals per 1,000 enrollees.

Table 4.4
Enrollee Utilization of Gender Transition-Related Benefits in Private Health Insurance Firms

Total Contribution

Number of (enrollees + Individual Claimants
Private and Public Firms Firms dependents) per 1,000 Enrollees
Private, fewer than 1,000 employees 1 1,000 0.0000
Private, 1,000-9,999 employees 2 20,000 0.0540
Private, 10,000-49,000 employees 5 250,000 0.0220
City and County of San Francisco NA 80,000 0.0640
University of California NA 100,000 0.0620
Weighted average per 1,000 enrollees 0.0396

SOURCE: Data from Herman, 2013b.
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We conducted two sets of calculations using these estimates. First, we used the
lowest non-zero utilization figure (0.022 claimants per 1,000 enrollees);® then, we used
the weighted average calculation of 0.0396 per 1,000 enrollees. Applying the 0.022
claimants per 1,000 figure to the AC population of 1,326,273 implies that 29 AC
service members would receive gender transition—related care annually. Applying the
weighted average estimate of 0.0396 per 1,000 enrollees to the AC population implies
that 53 service members would receive gender transition—related care annually.

Sensitivity Analyses

We also conducted two additional sensitivity analyses to determine the full potential
scope of gender transition—related health care utilization in the AC. A key consider-
ation when applying estimates from civilian populations to the military is that the
underlying male/female distribution in the AC is different, with 85 percent of the AC
population being male (versus approximately 50 percent in the civilian population).
Studies suggest that the prevalence of transgender individuals is higher in the male
population than in the female population (APA, 2013; Horton, 2008; Gates, 2011;
Grant et al,, 2011), so applying civilian estimates directly to the AC would underesti-
mate the true utilization rates.

Accurately accounting for this issue required sex-specific utilization estimates
that we could then multiply with the male/female AC distribution (85 percent male,
15 percent female). Unfortunately, we could not identify any sex-specific utilization
estimates in the available private health insurance data; the aggregate cost and utili-
zation estimates that we were able to identify already included underlying prevalence
differences between the sexes. We posited that utilization would be twice as large for
male-to-female transitions than for female-to-male transitions based on an assumption
of linearity between transgender prevalence, for which we have sex-specific estimates,
and total utilization (Horton, 2008).

Combining this assumption about differing utilization rates with the fact that
the male/female labor force participation in the civilian population is close to 50 per-
cent male and 50 percent female, we were able to solve for the sex-specific utiliza-
tion estimates implied by the aggregate lower-bound (0.022) and weighted average
(0.0396) values. Solving for the sex-specific utilization estimates in this manner, for the
0.022 aggregate estimate, we estimated a utilization rate of 0.0293 per 1,000 natal
male enrollees and a utilization rate of 0.0146 per 1,000 natal female enrollees.'® Simi-
larly, for the 0.0396 weighted average figure, solving for the natal sex—specific utiliza-

9 The unadjusted version of this figure (0.0044 percent) was also used in Belkin (2015) to estimate health care
utilization in the military.

10 The equation we solved to calculate the natal male—specific and natal female—specific utilization rates is as
follows: 0.5(x) + 0.5(2x) = 0.022. In this equation, the variable x is the natal female—specific utilization rate, and
solving for x results in a value of 0.0146. Since the natal male—specific utilization rate is assumed to be twice the
natal female rate, it equals 0.0293.
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tion estimates, we identified a utilization rate of 0.0528 per 1,000 natal male enrollees
and a utilization rate of 0.0264 per 1,000 natal female enrollees.

Applying these solved sex-specific estimates to the AC male/female distribution
(1,125,581, or 85 percent male, versus 200,692, or 15 percent female) increased our ini-
tial lower-bound estimate of claimants from 29 to 36 and increased our estimate from
applying the weighted average from 53 to 65.

Finally, the sociology and psychology literature speculates that there is a higher
transgender prevalence in the military compared with the civilian population
(G. Brown, 1988). Gates and Herman (2014) also calculated that transgender preva-
lence in the military is approximately twice the civilian prevalence (Gates, 2011; Gates
and Herman, 2014)." Although we believe that the current body of empirical evidence
validating this theory is weak, we take it seriously and consider the possible implica-
tions for transition-related health care utilization in the military. Assuming that trans-
gender prevalence in the military is twice the transgender prevalence in the civilian
population, and, again, assuming a direct relationship between prevalence and utiliza-
tion, this would inflate our male/female distribution-adjusted estimates of individuals
receiving transition-related care annually from 36 to 72, and from 65 to 129 in the
AC. Table 4.5, which summarizes the results from applying the private health insur-
ance estimates to the AC population, allows for a comparison of the different estimates.

Private Health Clinic Estimates

A second source of information regarding gender transition—related health care utili-
zation comes from a survey of surgical clinics conducted by Horton (2008). In 2001,
Horton surveyed all major clinics in the United States known to provide transition-
related care to determine the number of penectomies and bilateral mastectomies per-
formed on transgender patients. Table 4.6 reports surgery incidence estimates broken
out by male-to-female transitions and female-to-male transitions. The third column
shows estimates using clinic-reported data only. Horton also developed lower- and
uppet-bound estimates via assumptions regarding treatment counts for clinics with
missing data, and these numbers are reported in the second and fourth columns of
Table 4.6.12 These data were collected in 2001 and coverage of gender transition-related
benefits have increased over time, so it is also reasonable to assume that surgical tran-

11 Ag stated previously, Gates and Herman (2014) used estimates from the NTDS and Gates (2011) for a trans-
gender prevalence of 0.3 percent. That study also used data on history of military service in the U.S. popula-
tion from the American Community Survey to estimate transgender prevalence in the military. Data from the
National College of Health Administration show that military experience was significantly higher among trans-
gender individuals than among those who did not identify as transgender (9.4 percent versus 2.1 percent; Blos-
nich, Gordon and Fine, 2015). However, data were collected from only 51 institutions, and the response rate for
the survey was only 20 percent, which again raises questions regarding the validity of the estimates.

12 Horton generated upper- and lower-bound estimates by assigning the largest and smallest surgical counts in
the data to the clinics with missing values.
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Table 4.5
Utilization Estimates from Applying Private Health Insurance Parameters

Estimates Using Private Employer Data

Estimate from Sensitivity Sensitivit
Annual Individual Claimants the Literature Baseline Analysis 12 Analysis 2
Active component, lower-bound 0.022 claimants 29 36 72
estimate per 1,000
individuals
Active component, weighted 0.0396 claimants 53 65 129
average estimate per 1,000
individuals

NOTES: Each cell in the “Estimates Using Private Employer Data” columns represents a unique
prediction for utilization in the AC population. In the second column of the table, we describe the
estimate from the literature that is applied to the AC population. See the text for details on each of the
calculations.

aSensitivity Analysis 1: We calculated a set of estimates that accounted for differences in the male/
female distribution between the civilian and AC populations.

b Sensitivity Analysis 2: We calculated a set of estimates that accounted for differences in the male/
female distribution between the civilian and AC populations and the possibility that transgender
prevalence is twice as high in the military population as in the civilian population.

;I:cti':fe‘:\'cee of Penectomies and Bilateral Mastectomies Performed on Transgender
Individuals

Incidence Estimates (%)
Transition Type Low Clinic-Reported Data High
Male-to-female 0.00048 0.00053 0.00103
Female-to-male 0.00020 0.00030 0.00084

SOURCE: 2001 data from Horton, 2008.
NOTE: The table includes data on penectomies and bilateral mastectomies only.

sitions have also increased over time. Thus, these utilization rates of penectomies and
bilateral mastectomies should be considered lower-bound estimates.

Applying these estimates to the AC male/female distribution results in low,
medium, and high annual estimates of 5.8, 6.6, and 13.2 AC service members receiv-
ing these two surgeries, respectively. We reiterate here that these estimates are not
directly comparable to the private health insurance estimates presented in the previous
section because these estimates apply to only two specific procedures, while the private
health insurance estimates include any gender transition—related procedures that pri-
vate health insurance firms cover. One would expect estimates for two specific surger-
ies from 2001 to be lower than estimates generated from the private health insurance
system in the later 2000s. Indeed, they are, but it is more difficult to make other direct
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comparisons between these two estimates, given the private health insurance utiliza-
tion data presented in Herman (2013b).

Veterans Health Administration Estimates

In this analysis, we used VHA data to calculate the expected annual incidence of
gender identity disorder (the condition now known as GD in the DSM-5) in the AC
population. As described previously, those with a gender identity disorder diagnosis
are a subset of transgender individuals. Kauth et al. (2014) used VHA health claims
data to identify incidence rates of new diagnoses. They also calculated prevalence rates
of gender identity disorder in each year using previous yearly incidence rates. Because
2006 was the first year in their data set, the prevalence rate in the first year of their
data is equivalent to the incidence rate. In the years after 2006, the prevalence rate is
essentially a running total of the incidence rates in the previous years added to the most
recent incidence rates.

The data in Table 4.7 imply that the incidence of gender identity disorder
increased from 3.5 of 100,000 enrollees in FY 2006 to 6.7 of 100,000 enrollees in
FY 2013 among veterans who use VHA health care (Kauth et al., 2014). Before apply-
ing these estimates to the AC population, we note two important points with respect
to the analyses in Kauth et al. (2014). First, because the prevalence rate is simply a run-
ning total of new cases diagnosed since the first year of the study’s data (2006), adding
years of data prior to 2006 would mechanically increase the prevalence estimates.
Thus, Kauth et al’s prevalence calculations are a lower-bound for the total gender

Table 4.7
Prevalence and Incidence of Gender Identity Disorder
Diagnoses in VHA Claims Data

Fiscal Year New Diagnosis Rate (%) Prevalence (%)
2006 0.0035 0.0035
2007 0.0034 0.0068
2008 © 0.0034 0.0098
2009 0.0038 0.0131
2010 0.0046 0.0172
20M 0.0051 0.0217
2012 0.0060 0.0270
2013 0.0067 0.0329

SOURCE: Kauth et al., 2014.

NOTE: The authors calculated new cases diagnosed and total
existing cases in a given year based on the entirety of the data
since 2006.

SA.085



Case: 18-35347, 05/14/2018, ID: 10872217, DktEntry: 22-1, Page 89 of 165

Case 2:17-cv-01297-MJP Document 46-2 Filed 09/14/17 Page 51 of 113

30 Assessing the Implications of Allowing Transgender Personnel to Serve Openly

identity disorder prevalence rate in this population. Second, estimates based on claims
data will likely be lower-bound estimates of incidence and prevalence, since individu-
als are identified only if they interact with the health care system for reasons related to
gender identity disorder. These two caveats should be kept in mind when interpreting
the extrapolations here.

Applying estimates from the 2013 data in Table 4.7 to the AC population, one
would expect approximately 90 new cases of gender identity disorder each year and
that approximately 440 AC service members would be diagnosed with this condition.
Although the male/female distribution in the VHA system mirrors that of the AC,
veterans who use VHA health care services may have lower socioeconomic and health
status than veterans who do not use VHA health care, other military retirees, and AC
service members. The VHA population also differs by age and, potentially, by other
unmeasured characteristics related to underlying health status. For these varied rea-
sons, these estimates may not be generalizable to the military population overall.

Summarizing the Estimates

Table 4.8 summarizes the key results after applying the estimates from the various data
sets to the AC and SR populations. The largest estimate—270 treatments (surgeries
and hormone therapies)—was calculated by combining the upper-bound population-
level transgender prevalence estimate from Massachusetts with information from the
NTDS data on the age of those receiving common transition-related treatments. When
applied to the AC population, estimates from VHA and the private health insurance
literature imply that only 30-90 AC service members will receive some type of gender
transition—related treatment annually.

To understand the full implications of our estimates regarding the expected
annual number of AC service members likely to obtain gender transition—related care,
in Figure 4.1 we compare the above utilization estimates with the number of AC ser-
vice members who self-reported visiting a mental health care provider in a given year
(21 percent) and the number of AC service members who visited a mental health care
specialist in a given year (7 percent; Hoge et al., 2006; McKibben et al., 2013). We chose
this outcome because mental health care among military populations is an important,
well-studied topic, and data were readily accessible for us to conduct the comparison.
The mental health care utilization estimates represent unique service members access-
ing health care; thus, they compare most directly to the estimates using the private
health insurance data and the NTDS hormone therapy estimates. For clarity’s sake,
we do not present all of the private health insurance and NTDS hormone therapy esti-
mates in Figure 4.1. We do include the smallest, middle, and largest estimates using
the private health insurance data and the largest hormone therapy estimate drawn

from the NTDS data.
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Table 4.8
Annual Gender Transition—-Related Treatment Estimates from All Data Sources
Active Component Selected Reserve
Hormone Surgical All Hormone Surgical All
Estimate Type Treatment Treatments Treatments Treatment Treatments Treatments

Prevalence-based estimates (using NTDS data)

Annual treatments 30 25 55 15 15 30
based on CA study
estimate (0.1%)

Annual treatments 50 45 95 25 30 55
based on combined,

population-weighted,

gender-adjusted rate

(0.19%)

Annual treatments 140 130 270 70 80 150
based on MA study
estimate (0.5%)

Utilization-based estimates

Private health NA NA 29 NA NA 20
insurance annual

individual claimants

(0.022 per 1,000)

Private health NA NA 53 NA NA 30
insurance annual

individual claimants

(0.0396 per 1,000)

VHA-based annual 90 NA NA 60 NA NA
new diagnoses
(0.0067%)

Clinical utilization NA 10 NA NA 5 NA
of penectomies

and bilateral chest

surgeries (0.0005%)

SOURCE: RAND analysis.

As Figure 4.1 shows, our estimates of the number of AC personnel who will use
the gender transition—related health care benefits are overwhelmingly small compared
with the number of AC personnel who access mental health treatment. Overall, based
on our calculations, we expect annual gender transition—related health care to be an
extremely small part of overall health care provided to the AC population.
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Figure 4.1
Comparison of Annual Estimated Gender Transition-Related Health Care Utilization and
Mental Health Care Utilization, Active Component
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CHAPTER FIVE

What Are the Costs Associated with Extending Health Care
Coverage for Gender Transition—Related Treatments?

In this chapter, we provide estimates for the costs associated with extending health
care coverage for gender transition—related treatments. We focused on transgender ser-
vice members in the AC because they have uniform MHS access. We did not include
reserve-component service members in our analyses, but their MHS utilization and the
associated cost will be negligible, given their highly limited military health care eligi-
bility. Likewise, we did not include retirees or dependents in the cost analyses because
we did not have information on age and sex distribution within these beneficiary cat-
egories. Some of these beneficiary categories also have limited eligibility for health
care provided through MTFs and may receive their health care through TRICARE
coverage in the purchased care setting or through other health insurance plans. Given
these unknowns, it was only feasible to estimate the costs of gender transition—related
care for AC service members; however, we recommend expanding these analyses in
the future to include reserve-component members, as well as all individuals eligible for
treatment under TRICARE. For the following analyses, we used demographic char-
acteristics of the 2014 AC population to estimate the cost of providing such services.

Private Health Insurance Cost Estimates

To determine the potential costs of covering gender transition—related health care for
transgender service members, we collected information on private health insurers
experiences with covering this care from two sources (Herman, 2013b; State of Cali-
fornia, 2012). These actuarial estimates represent the expected increase in health care
costs from covering a new set of treatments or a new group of beneficiaries. If employ-
ers decide to provide coverage for a particular treatment, these actuarial estimates are
translated into premium increases for covered employees. These estimates should be
thought of as the expected costs of extending coverage for gender transition—related
care to transgender AC service members. Moreover, we note that the military may
already be incurring the cost of some transgender treatments, as some patients and
their providers use “omissions and ambiguities” to acquire needed care (Roller, Sedlak,
and Draucker, 2015, p. 420). For example, a currently serving female-to-male patient
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who had undergone a hysterectomy reported taking only the testosterone and not the
estrogen prescribed as part of hormone therapy with his endocrinologist’s knowledge
and tacit support, while another was trying to get breast reduction surgery due to back
pain rather than GD (Parco, Levy, and Spears, 2015, pp. 235-236).

Table 5.1 presents available data from public employers and private firms on the
actuarial costs of covering gender transition—related care. It identifies the particular
institution, the number of employees and dependents covered, and the identified pre-
mium increases due to expanding benefits.

Data from Table 5.1 show, generally, that the actuarial estimates of providing ben-
efits for gender transition—related care increased total premiums (employee + employer
share) by only a small fraction of a percent—and, in the most extreme cases, by only
approximately 1 percent. Taking a weighted average of most of the information,' we
estimated that extending insurance coverage to transgender individuals would increase
health care spending by 0.038 percent. Applying this figure to total AC health care
spending of $6.27 billion,2 we find that covering gender transition—related care will
increase AC health care spending by approximately $2.4 million (see Table 5.2).

The data in Table 5.1 suggest that the University of California, with 100,000
enrollees in its health plan, is one of the key drivers of the 0.038-percent weighted

Table 5.1
Actuarial Estimated Costs of Gender Transition—Related Health Care Coverage from
the Literature

Total Contribution

Public Employer Data Actuarially Calculated Premium Increase (employees + dependents)
City of Seattle 0.19% increase in health care budget 23,090

City of Portland 0.08% increase in health care budget 18,000

City of San Francisco 0% increase in health care budget 100,000
University of California 0% increase in health care budget 100,000

Total Contribution

Private Employer Data Estimate (employees + dependents)
22 firms Many employers reported no actuarial costs to Mix of firm sizes

adding benefit; estimates range from 0 to 0.2%
2 firms Approximately 1% increase in premiums 5,800

1 firm Much less than 1% increase in premium 77,000

SOURCE: Estimates are from Herman, 2013b, and State of California, 2012.

! We did not use information about the firm with 77,000 enrollees because it is not clear what “much less than

1 percent” implies with respect to the premium increase.

2 Pharmaceutical and direct and purchased care inpatient and outpatient data calculated from TRICARE costs
in Defense Health Agency, 2015.

SA.090



Case: 18-35347, 05/14/2018, ID: 10872217, DktEntry: 22-1, Page 94 of 165

Case 2:17-cv-01297-MJP Document 46-2 Filed 09/14/17 Page 56 of 113

What Are the Costs Associated with Extending Coverage for Treatments? 35

average result. In addition to the actuarial increases, the University of California also
reported a realized increase in health care spending of 0.05 percent, so we recalculated
the weighted average figure by replacing the 0-percent estimate with the 0.05 percent
estimate. This new calculation raised the overall cost estimate from 0.038 percent to
0.054 percent, or from $2.4 million to $3.4 million when applied to the AC. To sum-
marize, our baseline estimates regarding expected gender transition—related health care
costs in the AC are between $2.4 million and $3.4 million.

Sensitivity Analyses

To understand the potential full range of cost effects in the AC population, we con-
ducted two additional sensitivity analyses similar to those described for our utiliza-
tion ranges in Chapter Four. We used these sensitivity analyses to account for the
skewed male/female distribution in the military population and for the possibility that
transgender prevalence is higher in the military population. As in the utilization case,
we were not able to identify any sex-specific effects on the premium increases. Thus,
as in our utilization analysis, we assume that cost estimates are linearly related to
prevalence,® and cost estimates for male-to-female transitions are twice the cost esti-
mates for female-to-male transitions. Using this relationship, we again calculated natal
male— and natal female—specific estimates from the aggregate estimates.

Given the assumption about differing cost effects, we calculated a natal male—
specific cost estimate of 0.05 percent and a natal female—specific cost estimate of
0.025 percent for the aggregate premium estimate of 0.038 percent. Applying these
sex-specific estimates to the AC male/female distribution increased our initial premium
estimate from 0.038 percent to 0.047 percent. A similar calculation can be performed
for our realized cost estimate of 0.054 percent. Assuming that gender transition—
related health care costs are twice as large for male-to-female transitions as for female-
to-male transitions, we calculated a natal male—specific cost effect of 0.072 percent and
a natal female—specific cost effect of 0.036 percent. Applying these sex-specific esti-
mates to the AC male/female distribution increased our initial premium estimate from
0.054 percent to 0.067 percent. Applying these newly calculated health care costs to
the 2014 AC health care expenditures ($6.27 billion) increased our estimate of costs
from the initial range of $2.4-3.4 million to a range of $2.9—4.2 million.

Finally, as noted previously, Gates (2011) and Gates and Herman (2014) calcu-
lated that transgender prevalence in the military is approximately twice that in civilian

3 We also note that built into this linearity assumption and how it is applied in the two sensitivity analyses is
the assumption that the cost of male-to-female transitions is the same as the cost of female-to-male transitions.
Since there is no sex-specific information in the private health insurance cost data, the validity of the cost per case
being equivalent is unknown. Padula, Heru, and Campbell (2015) estimated that a male-to-female surgical case
is 33 percent more expensive than a female-to-male surgical case, but these estimates were not based on private
employer data, so we did not directly incorporate this result into our calculations.
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populations. Assuming that this estimate is valid, and, again, assuming that health
care costs are linearly related to underlying prevalence, this would increase the above
calculated value of $2.9 million to $5.8 million and the calculated value of $4.2 mil-
lion to $8.4 million. Table 5.2 summarizes the results from the calculations described
in this section.

To better understand the relative importance of our estimates regarding expected
AC annual gender transition—related health care spending, we compared our cost esti-
mates to the MHS spending on mental health in 2012 and to total AC health care
spending in FY 2014. As Figure 5.1 shows, gender transition—related health care spend-
ing is expected to be extremely small compared with MHS spending on mental health
(Blakely and Jansen, 2013) and overall AC health care expenditures (Defense Health
Agency, 2015).

Summarizing the Estimates

A direct application of estimates from the private health insurance system implies
a baseline spending range between $2.4 million and $3.4 million for AC gender
transition—related health care. Sensitivity analyses that attempt to account for the fact
that the male/female distribution in the AC population skews more heavily male than
the civilian population and that transgender prevalence might be higher in the mil-
itary increase this initial range to $5.8 million to $8.4 million. The implication is
that even in the most extreme scenario that we were able to identify using the private
health insurance data, we expect only a 0.13-percent ($8.4 million out of $6.2 billion)
increase in AC health care spending.*

Table 5.2

Estimated Annual MHS Costs of Gender Transition-Related Health Care, Active Component
Calculations Using Only Calculations Using Actuarial

Actuarial Premium Estimates Premiums and Realized Values

Analysis Type 0.038% (actuarial) 0.054% (actuarial + realized)

Baseline $2.4 million $3.4 million

Sensitivity analysis 1: Adjusts for the $2.9 million $4.2 million

male/female distribution in the AC

population

Sensitivity analysis 2: Adjusts for the $5.8 million $8.4 million

male/female distribution in the AC
population and the assumption that
transgender prevalence is twice as high
in the military compared to the civilian
population

SOURCE: RAND analysis.

4 AC beneficiaries make up less than 15 percent of total TRICARE beneficiaries (Defense Health Agency, 2015).
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Figure 5.1
Gender Transition-Related Health Care Cost Estimates Compared with Total Health
Spending, Active Component
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SOURCES: RAND analysis; Blakely and Jansen, 2013; Defense Health Agency, 2015. Estimates of premium
increased and realized costs are reported in Table 5.1.
NOTES: The lower-bound estimate refers to premium increases only. The middle estimate includes

premium increases and realized costs after adjusting for male/female distribution in the military. The
upper-bound estimate includes premium increases and realized costs after adjusting for male/female
distribution in the military and assuming the prevalence rate of transgender individuals in the military is
twice that of civilian populations.

RAND RR1350-5.1
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CHAPTER SIX

What Are the Potential Readiness Implications of Allowing
Transgender Service Members to Serve Openly?

As DoD considers whether to allow transgender personnel to serve openly and to
receive transition-related treatment during the course of their military service, it must
consider the implications of such a policy change on the service members’ ability to
deploy and potential reductions in unit cohesion. In prior legal challenges to the trans-
gender military discharge policy, DoD has expressed concern that the medical needs
of these service members would affect military readiness and deployability. To address
these concerns, this chapter provides estimates of the potential effects on force readi-
ness from a policy change allowing these service members to serve openly.

A critical limitation of such an assessment is that much of the current research on
transgender prevalence and medical treatment rates relies on self-reported, nonrepre-
sentative samples. Thus, the information cited here must be interpreted with caution
because it may have varying degrees of reliability. In addition, to estimate effects on
readiness, we focused on transgender personnel in the AC and SR only. We did not
include the Individual Ready Reserve because of the lack of publicly available, detailed
demographic information. We used the same approach that applied to our analysis
of health care utilization, applying both the prevalence-based and utilization-based
approaches to force size. We note that the prevalence-based approach was the only
approach that allowed us to estimate the number of transgender service members who
may seek to live and work as their target gender. Transition does not necessarily imply
the use of medical treatments, and we emphasize that some of these service members
may still require accommodations in terms of housing and administrative functions
(e.g., military identification cards, restrooms).

Impact on Ability to Deploy

The most salient and complex issue in allowing transgender personnel to serve openly
is how DoD should regulate and manage operational deployment requirements for
these personnel in the context of their transition to their target gender.

39

SA.095



Case: 18-35347, 05/14/2018, ID: 10872217, DktEntry: 22-1, Page 99 of 165

Case 2:17-cv-01297-MJP Document 46-2 Filed 09/14/17 Page 61 of 113

40 Assessing the Implications of Allowing Transgender Personnel to Serve Openly

Pre-Transition

If transgender personnel are allowed to serve openly prior to transition, DoD will need
to establish policies on when individuals may use the uniforms, physical standards, and
facilities (e.g., barracks, restrooms) of their target gender. Additionally, DoD will need
to clarify policies related to qualifications for deployment. Current deployment rules
suggest that to qualify for deployment, individuals with diagnosed mental health dis-
orders must show a “pattern of stability without significant symptoms or impairment
for at least three months prior to deployment.” Ensuring appropriate screening will be
critical to minimizing any mental health-related readiness issues. Secondary preven-
tion measures prior to deployment, such as screening for GD, may be needed to ensure
a pattern of stability and readiness for deployment.

During Transition

DoD would also need to determine when transitioning service members would be able
to change uniforms and adhere to the physical standards of their target gender, as well
as which facilities and identification cards they will use. Other countries have found
that, in some cases, it may be necessary to restrict deployment of transitioning individ-
uals to austere environments where their health care needs cannot be met. Deployment
restrictions may also be required for individuals seeking medical treatment, including
those seeking hormone therapy and surgical treatments.

We detail the constraints associated with transition-related medical treatments
in Table 6.1. These constraints typically include a postoperative recovery period that
would prevent any work and a period of restricted physical activity that would prevent
deployment. The rightmost column of Table 6.1 presents the estimated number of non-
deployable days we used to estimate the readiness impact. We note that these estimates
do not account for any additional time required to determine medical fitness to deploy.
Army guidelines, for example, do not permit deployment within six weeks of surgery.
Nevertheless, there may be a significant difference between the estimated availabil-
ity to deploy and the actual impact on deployability, as it is possible that transgender
service members would time their medical treatments to minimize the effect on their
eligibility to deploy.?

In addition to an expected, short-term inability to deploy during standard post-
operative recovery time, some individuals experience postoperative complications
that would render them unfit for duty. For instance, among those receiving vagino-

1 Detailed guidance is provided in a memorandum from the Office of the Assistant Secretary of Defense for

Health Affairs, 2013, p. 2.

2 See for example, Personnel Policy Guidance Tab A (known as PPG-TAB A) that accompanies the medical
guidelines document MOD TWELVE, Section 15.C, which articulates the minimal standards of fitness for
deployment to the U.S. Central Command area of responsibility (U.S. Central Command, 2013).
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plasty surgery, 6-20 percent have complications.? This implies that between three and
11 service members per year would experience a long-term disability from gender reas-
signment surgery. Among those receiving phalloplasty surgery, as many as 25 percent

experience some medical complications (Elders et al., 2014).

Table 6.1
Gender Transition-Related Readiness Constraints
Estimated
Transition Type and Leave and Deployment Nondeployable
Treatment Recovery Time Implications Days
Male-to-Female
Hormone therapy only Long-term, no recovery None (pending N/A
required accommodations)

Augmentation 1 week no work, Up to 14 days medical leave, 75
mammoplasty 4-6 weeks restricted up to 60 days medical disability

physical activity
Genital surgery 4-6 weeks no work, Up to 45 days medical leave, 135
(orchiectomy, 8+ weeks restricted up to 90 days medical disability
vaginoplasty) physical activity
Female-to-Male
Hormone therapy only Long-term, no recovery None (pending N/A

required accommodations)
Chest surgery 1 week no work, Up to 14 days medical leave, 75
4-6 weeks restricted up to 60 days medical disability

physical activity

Hysterectomy 2 weeks no work, Up to 21 days medical leave, m
4-8 weeks restricted up to 90 days medical disability

physical activity

Genital surgery 2-4 weeks no work, Up to 21 days medical leave, 81

(metoidioplasty,
phalloplasty)

4-6 weeks restricted
physical activity

up to 60 days medical disability

SOURCES: Treatment times based on RAND research compiled for this study. Estimates of numbers of
treatments based on rates in Gates, 2011. Estimated nondeployable days based on RAND calculations
using FY 2014 data from DoD, 2014.
NOTES: The total population in the table includes AC and SR personnel. Estimates of treatments are
non-unique per person. Individuals may (and likely will) seek multiple treatments simultaneously. As
such, deployment days are measured per treatment, not per individual. Estimates of nondeployable

days do not include estimated delays generated by Medical Evaluation Board/Physical Evaluation Board
review, which may be required depending on service rules.

3 According to Elders et al. (2014, p. 15), summarizing findings from 15 studies, “2.1 percent of patients had
rectal-vaginal fistula, 6.2 percent with vaginal stenosis, 5.3 percent had urethral stenosis, 1.9 percent with clitoral
necrosis, and 2.7 percent with vaginal prolapse,” and approximately 2.3 percent of patients experienced complica-
tions after vaginoplasty.
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Taking the estimates for treatment and recovery time, we then applied the stan-
dards for leave and restricted physical activity. We applied the recovery times and
translated those into nondeployable days separated into medical leave, in which the
service member is off the job, and medical disability, in which the service member can
be at work but is subject to restricted physical requirements (e.g., no physical train-
ing, no heavy lifting). This provided us with the total number of nondeployable days
per treatment type. We scaled this estimate by the number of days an individual can
be deployed per year. For the AC, we assumed this to be 330 days per year (allowing
30 days of leave plus five days of processing time).5 For the SR, we assumed 270 days
per year (which allows nine months of deployment time). We counted each treatment
separately and applied the number of treatments by treatment type shown in Table 6.1.

Note that because individuals may seek multiple treatments, sometimes at the
same time, this number is not the same as the total number of individuals who will
be nondeployable. Therefore, the estimates presented in Table 6.2 should be consid-
ered an upper bound in each category. Moreover, the prevalence-based estimates are
significantly larger than the utilization-based estimates as shown in Table 4.8. Using
the prevalence-based approach, we found that between eight and 43 of the available
1.2 million labor-years in the AC may be unavailable for deployment.¢ The combined,
population-weighted, and gender-adjusted estimate implies that about 16 labor-years
from the AC and about 11 labor-years from the SR may be nondeployable. This repre-
sents 0.0015 percent of available deployable labor-years across the AC and SR.

These estimates are based on surgical take-up rates ranging from 25 to 130 per
year in the AC, with 55-270 total treatments, including hormone treatments. Simi-
larly, the prevalence-based estimates imply 15-80 surgical treatments per year in the
SR, with between 30 and 150 total treatments, including hormone therapy.

The utilization-based approach implies many fewer treatments. Although we
could not estimate the impact on labor-years because we did not have information on
specific treatments, based on usage rates in California, the utilization-based approach
implies 30-50 total treatments, including surgeries and hormone therapy. Evidence
from the VHA suggests that 90 service members in the AC and 50 in SR are diagnosed
with GD in any given year. Such a diagnosis would be a prerequisite for any surgical
treatments, suggesting that true utilization rates in the military may be significantly
lower than suggested by the prevalence-based approach.

We caution that our labor-year estimates also likely overcount actual nondeploy-
able time because our estimate captures “availability to deploy,” rather than the deploy-

4 For reference, we used the Army Regulation 40-501 (revised 2011), which governs leave and disability, and
the Navy Medical Policy 07-009 (2007), which provides guidance on pre-clearance, accommodations for deploy-
ment readiness, and additional requirements in the U.S. Central Command area of operations.

5 We based this estimate on Army Regulation 600-8-101 (2015).

6 We define a labor-year as the amount of work done by an individual in a year.
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Table 6.2
Estimated Number of Nondeployable Man-Years Due to Gender Transition—Related
Treatments
Estimated Number of Nondeployable Labor-Years
0.16%"
(combined, 0.19%°¢
Total Labor- population- (gender- 0.37%4 0.5%°©
Years Available  0.1%? weighted adjusted (twice gender- (MA
Component (FY 2014) (CA study) CA + MA studies) rate) adjusted rate) study)
Active 1,199,096 8.2 13.7 16.2 32.3 42.8
Selected 615,446 5.9 9.9 10.7 21.3 29.9
Reserve

SOURCES: Estimates for nondeployable labor-years are based on RAND calculations using FY 2014 data
from DoD, 2014.

2 Based on estimates of prevalence from a California study (Conron, 2012).

b Based on weighted average of studies from California and Massachusetts, weighted by relative
population sizes in each state.

¢Based on weighted average of studies from California and Massachusetts, weighted by relative
population sizes in each state and applied specifically to the male/female distribution in the military
components.

d Based on estimates of prevalence from NTDS, Gates (2011), and the American Community Survey
(Gates and Herman, 2014) and applied specifically to the male/female distribution in the military.

€ Based on estimates of prevalence from a Massachusetts study (Gates, 2011).

ment impact itself. This difference comes from three key assumptions that we make to
calculate these estimates: (1) service members who are seeking treatment will also be
deployed; (2) service members who are seeking treatment cannot time those treatments
to avoid affecting their deployment eligibility; and (3) service members seek only one
treatment at a time rather than having multiple treatments at the same time, which
would allow concurrent (rather than sequential) recovery times. Thus, it is likely that a
service member’s care would have a substantial overall impact on readiness only if that
service member worked in an especially unique military occupation, if that occupation
was in demand at the time of transition, and if the service member needed to be avail-
able for frequent, unpredicted mobilizations.

Post-Transition

Having completed medical transition, a service member could resume activity in an
operational unit if otherwise qualified. As in other cases in which a service member
receives a significant medical treatment, DoD should review and ensure that any
longer-term medical care or other accommodations relevant to the transgender service
member’s specific medical needs are addressed.
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Impact on Unit Cohesion

A key concern in allowing transgender personnel to serve openly is how this may affect
unit cohesion—a critical input for unit readiness. The underlying assumption is that if
service members discover that a member of their unit is transgender, this could inhibit
bonding within the unit, which, in turn, would reduce operational readiness. Similar
concerns were raised in debates over whether to allow gay and lesbian personnel to
serve openly (Rostker et al., 1993; RAND National Defense Research Institute, 2010),
as well as whether to allow women to serve in ground combat positions (Schaefer et al.,
2015; Szayna et al., 2015). Evidence from foreign militaries and surveys of the attitudes
of service members have indicated that this was not the case for women or for lesbian
and gay personnel (Schaefer et al., 2015; Harrell et al., 2007; RAND National Defense
Research Institute, 2010). In examining the experiences of foreign militaries, the lim-
ited publicly available data we found indicated that there has been no significant effect
of openly serving transgender service members on cohesion, operational effectiveness,
or readiness. (For a more in-depth discussion of this topic, see Chapter Seven.) How-
ever, we do not have direct survey evidence or other data to directly assess the impact
on the U.S. military.

Evidence from the General U.S. Population

According to recent research on the U.S. general population, attitudes toward trans-
gender individuals are significantly more negative than attitudes toward other sexual
minorities (Norton and Herek, 2013). However, heterosexual adults’ positive attitudes
toward and acceptance of transgender individuals are strongly correlated with their
attitudes and acceptance of gay, lesbian, and bisexual individuals (Flores, 2015). As
such, similar to changes seen in public attitudes toward homosexuality, tolerance and
acceptance toward the transgender population could change over time. Additionally,
evidence does indicate that direct interactions with transgender individuals signifi-
cantly reduce negative perceptions and increase acceptance (Flores, 2015), which would
suggest that those who have previously interacted with transgender individuals would
be more likely to be tolerant and accepting of them in the future. Similar findings
have arisen from surveys and focus groups with service members regarding attitudes
toward the integration of women into direct combat positions (Szayna et al., 2015)
and attitudes toward allowing gay and lesbian service members to serve openly in the

U.S. military (RAND National Defense Research Institute, 2010).7

7 A recent article examined the attitudes of military academy, Reserve Officers’ Training Corps, and civilian
undergraduates in the United States toward transgender people in general, in the workplace, and in the military
(see Ender, Rohall, and Matthews, 2016).
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Evidence from Foreign Militaries

While there are limited data on the effects of transgender personnel serving openly
in foreign militaries, the available research revealed no significant effect on cohe-
sion, operational effectiveness, or readiness. In the case of Australia, there is no evi-
dence and there have been no reports of any effect on cohesion, operational effective-
ness, or readiness (Frank, 2010). In the case of Israel, there has also been no reported
effect on cohesion or readiness (Speckhard and Paz, 2014). Transgender personnel in
these militaries have reported feeling supported and accommodated throughout their
gender transition, and there is no evidence of any impact on operational effectiveness
(Speckhard and Paz, 2014). In fact, commanders have reported that transgen-
der personnel perform their military duties and contribute effectively to their units
(Speckhard and Paz, 2014). Interviews with commanders in the United Kingdom also
found no effect on operational effectiveness or readiness (Frank, 2010). Some com-
manders reported that increases in diversity had led to increases in readiness and per-
formance. Interviews with these same commanders also found no effect on cohesion,
though there were some reports of resistance to the policy change within the general
military population, which led to a less-than-welcoming environment for transgender
personnel. However, this resistance was apparently short-lived (Frank, 2010).

The most extensive research on the potential effects of openly serving trans-
gender personnel on readiness and cohesion has been conducted in Canada. This
research involved an extensive review of internal defense reports and memos, an analy-
sis of existing literature, and interviews with military commanders. It found no evi-
dence of any effect on operational effectiveness or readiness. In fact, the researchers
heard from commanders that the increased diversity improved readiness by giving
units the tools to address a wider variety of situations and challenges (Okros and Scott,
2015). They also found no evidence of any effect on unit or overall cohesion. However,
there have been reports of bullying and hostility toward transgender personnel, and
some sources have described the environment as somewhat hostile for transgender per-
sonnel (Okros and Scott, 2015).

To summarize, our review of the limited available research found no evidence
from Australia, Canada, Israel, or the United Kingdom that allowing transgender per-
sonnel to serve openly has had any negative effect on operational effectiveness, cohe-
sion, or readiness. However, it is worth noting that the four militaries considered here
have had fairly low numbers of openly serving transgender personnel, and this may be
a factor in the limited effect on operational readiness and cohesion.
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Costs of Separation Requirements Related to Transgender
Service Members

 We considered the costs and benefits of providing appropriate care to transgender
service members, the requirements for those who would serve openly if the current
policy changed, and the costs of continuing the current administrative separation pro-
cess. We analyzed the costs of separation under several assumptions: (1) some trans-
gender personnel are currently serving but are not able to reveal their transgender
status, (2) some individuals who would be desirable recruits could be excluded for rea-
sons only related to their gender identity, and (3) some individuals who are transgen-
der are or have been separated for reasons only related to their gender identity, which
imposes separation costs.

Separation and a continued ban on open service (i.e., manpower losses) are the
alternatives to meeting the medical needs of transgender individuals. As detailed in
Chapter Two, the continued ban on open service may result in worsening mental
health status, declining productivity, and other negative outcomes due to lack of treat-
ment for gender identity—related issues. In addition, if DoD actively pursues separation,
the process can be tedious, especially now that it requires the approval of the Under
Secretary of Defense for Personnel and Readiness. Under current DoD regulations,
transgender personnel can be declared administratively unfit for service if their gender
identity affects their ability to meet operational or duty requirements. A June 2015
revision to DoD policy requires that a discharge justification be based on inability to
meet duty requirements. However, any “administratively unfit” finding prohibits the
individual from being medically evaluated for continued service.? Absent this process,
transgender service members do not have recourse to allow mental health experts or
medical professionals to review their case concurrently. This can result in unnecessary
and inconsistent approaches to discharging transgender service members. As was the
case in enforcing the policy on homosexual conduct, this can involve costly adminis-
trative processes and result in the discharge of personnel with valuable skills who are
otherwise qualified (U.S. Government Accountability Office, 2011).

Moreover, the total cost in lost days available for deployment is negligible and
significantly smaller than the lack of availability due to medical conditions. For exam-
ple, in 2015 in the Army alone, there were 102,500 nondeployable soldiers, 50,000 of
whom were in the AC (Tan, 2015). This accounted for about 14 percent of the AC—
personnel who were ineligible to deploy for legal, medical, or administrative reasons.

8 These boards provide an established process and mechanism for evaluating whether a service member with
an ailment or diagnosis, such as a mental health diagnosis, could continue military service. The services use the
Medical Evaluation Board and Physical Evaluation Board systems to determine whether personnel “with an ail-
ment or diagnosis, such as a mental health diagnosis, can continue . . . military service,” based on a thorough
review of fitness to serve (DoDI 1332.38, 1996).
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Of those, 37,000 could not deploy due to medical conditions.® Excluding those who
were severely injured and required longer-term care, there were 28,490 service mem-
bers who had either category 1 (up to 30 days) or category 2 (more than 30 days)
restrictions. Assuming those in category 1 cannot deploy for 30 days and those in cat-
egory 2 cannot deploy for 90 days, we estimate there are currently 5,300 nondeploy-
able labor-years in the Army alone. Thus, we anticipate a minimal impact on readiness
from allowing transgender personnel to serve openly.

9 Rates of injury and nondeployability time as reported in Cox (2015).

SA.103



Case: 18-35347, 05/14/2018, ID: 10872217, DktEntry: 22-1, Page 107 of 165

Case 2:17-cv-01297-MJP Document 46-2 Filed 09/14/17 Page 69 of 113

SA.104



Case: 18-35347, 05/14/2018, ID: 10872217, DktEntry: 22-1, Page 108 of 165

Case 2:17-cv-01297-MJP Document 46-2 Filed 09/14/17 Page 70 of 113

CHAPTER SEVEN

What Lessons Can Be Learned from Foreign Militaries That
Permit Transgender Personnel to Serve Openly?

As the U.S. military considers changes to its transgender personnel policy, revisions to
several other policies may be necessary. Policies in need of change would cover a range
of personnel, medical, and operational issues affecting individuals and units, includ-
ing some policies that currently vary by gender. Examples of the latter would include
housing assignments, restrooms, uniforms, and physical standards. While these are
new questions for the U.S. military, there are other countries that already allow trans-
gender personnel to serve openly in their militaries and have already addressed these
policy issues.

We reviewed policies in foreign militaries that allow transgender service members
to serve openly. Our primary source for the observations presented in this report was
an extensive document review that included primarily publicly available policy docu-
ments, research articles, and news sources that discussed policies on transgender per-
sonnel in these countries. The information about the policies of foreign militaries came
directly from the policies of these countries as well as from research articles describing
the policies and their implementation. Our findings on the effects of policy changes
on readiness draw largely from research articles that have specifically examined this
question using interviews and analyses of studies completed by the militaries them-
selves. Finally, our insights on best practices and lessons learned emerged both directly
from research articles describing the evolution of policy and the experiences of foreign
militaries and indirectly from commonalities in the policies and experiences across our
four case studies. Recommendations provided in this report are based on these best
practices and lessons learned, as well as a consideration of unique characteristics of the
U.S. military.

This review and analysis of the policies in foreign militaries can serve as a ref-
erence for U.S. decisionmakers as they consider possible policy revisions to support
the integration of openly transgender personnel into the U.S. military. We include
information on how, when, and why each country changed its policy. We also detail
the policies of each country, covering such issues as the medical and administrative

49
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requirements before gender transition can begin, housing assignments, uniform wear,
and physical fitness standards.

Policies on Transgender Personnel in Foreign Militaries

According to a report by the Hague Center for Security Studies, there are 18 coun-
tries that allow transgender personnel to serve openly in their militaries: Austra-
lia, Austria, Belgium, Bolivia, Canada, Czech Republic, Denmark, Estonia, Fin-
land, France, Germany, Israel, Netherlands, New Zealand, Norway, Spain, Sweden,
and the United Kingdom (Polchar et al., 2014). This chapter describes the policies
of the four countries—Australia, Canada, Israel, and the United Kingdom—with the
most well-developed and publicly available policies on transgender military personnel.
It focuses explicitly on policies that describe how these foreign militaries treat trans-
gender personnel and how they address this population’s gender transition needs.
While the focus of the chapter is on the specific policies integrating openly transgender
military personnel in these four foreign militaries, we also provide some information
about what happened after the policy change, including bullying and harassment, and
summarize best practices and challenges that emerged from our four case studies.!

'The formal policies on transgender personnel in the four countries address a
number of aspects of the gender transition process.? Generally, these policies do not
explicitly address such issues as the recruitment or retention of transgender personnel,
though we provide information on the qualification of transgender personnel to serve
when it is available. They do generally address such issues as the requirements for tran-
sitioning, housing assignments, restroom use, uniforms, identity cards, and physical
standards. They also address whether the transitioning personnel remain with their
old units or shift to new ones and how other members of a unit should be informed.
Finally, the policies address access to medical care and what is or is not covered by the
military health care system.

In addition to addressing these crucial issues, foreign military policies on trans-
gender personnel typically lay out a gender transition plan, which describes the time-
line or steps in the transition process. However, it is worth noting that each individual’s

1 We looked for information on the policies of the other 14 countries but were unable to find any publicly avail-

able documents in English.

2 We note a few interesting points about other countries that we investigated but for which we were unable to
find sufficient publicly available information to construct a complete case. The Netherlands was the first country
to allow transgender personnel to serve openly in its military, opening its ranks in 1974. New Zealand opened its
military to transgender personnel in 1993; although we could not find a written policy, a 2014 report by Hague
Center for Strategic Studies referred to New Zealand’s as the most friendly military to transgender personnel.
The New Zealand Defence Force also has an advocacy group, OverWatch, that provides support to lesbian, gay,
bisexual, and transgender personnel (see Polchar et al., 2014).
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gender transition is unique. While some choose to undergo hormone therapy or gender
reassignment surgery, this is not required for gender transition. As a result, the time-
lines outlined in the policies are intended to be examples only.

Australia

In 2010, the Australian Defence Force revoked the defense instruction that prohibited
transgender individuals from serving openly, stating that excluding transgender per-
sonnel from service was discrimination that could no longer be tolerated (Ross, 2014).
The Australian Department of Defence, with the advocacy group Defence Lesbian,
Gay, Bisexual, Transgender, and Intersex Information Service, has produced guides
to support commanders, transitioning service members, and the units in which tran-
sitioning members are serving (Royal Australian Air Force, 2015). The guide outlines
five stages in the gender transition process: diagnosis, commencement of treatment,
disclosure to commanders and colleagues, the post-transition experience, and, if appli-
cable, gender reassignment surgery (Royal Australian Air Force, 2015). There is no
public information on the number of transgender personnel in the Australian military
or the costs associated with covering gender transition—related medical care.

A service member’s gender transition begins after receiving a medical diagno-
sis of gender incongruence from a doctor approved by the Australian Defence Force.
According to Australian Defence Force policy, once service members receive this diag-
nosis and present a medical certification form to their commanders, they can begin the
“social transition,” which policy defines as the time when an individual begins living
publicly as the target gender. Under the current policy, after this point, the service
member’s administrative record is updated to indicate the target gender for the pur-
poses of uniforms, housing, name, identification cards, showers, and restrooms (Royal
Australian Air Force, 2015). This means that, after this point, the service member is
assigned to housing of the target gender, may use the restrooms of the target gender,
has an identification card with the target gender and new name, and can wear the uni-
form of the target gender.

During the social transition, the service member may undergo hormone therapy.
However, neither hormone therapy nor gender reassignment surgery is required for the
administrative changes to occur. Importantly, this shift in gender for military admin-
istrative purposes may not always match the legal transition (with respect to the Aus-
tralian government) to the target gender (Royal Australian Air Force, 2015). Finally,
when transgender service members choose to transition, they may choose whether to
stay with their current unit or transfer to a different one. They may also choose how
colleagues are informed of the gender transition—that is, whether they wish to tell col-
leagues themselves or have a senior leader do so.

Australia’s policy also addresses matters related to physical standards and medi-
cal readiness. During the transition period, a service member may be downgraded in
terms of physical readiness or declared unable to deploy for some time. However, this
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determination is decided on a person-by-person basis and is only temporary. Accord-
ing to the guide provided to service members and commanders, most individuals are
placed on “MEC [Medical Employment Classification] 3—Rehabilitation” status
during their medical transition or if they require four consecutive weeks of sick leave.
Others may be able to remain “MEC 2—Employable and Deployable with Restric-
tions” for the majority of the gender transition period. In most cases, this determina-
tion is made by a certification board, though commanders are also given discretion to
downgrade transitioning service members or declare them unfit to deploy, contingent
on a stated inability to accommodate the service member’s needs or a determination
that the transitioning service member’s presence would undermine the unit’s perfor-
mance. However, there is no public information available on the types of justifications
a commander might give in making such a determination.

The deployment status of each individual will vary during the gender transition
based on the transition path chosen (for example, whether hormone therapy or surgery
is undertaken). Some of these treatments are covered by military health care. In Aus-
tralia, medical treatments associated with gender transition, including both hormone
therapy and gender reassignment surgery, are covered, but treatments considered “cos-
metic” might not be (Royal Australian Air Force, 2015). However, it is not clear what
is classified as cosmetic or what might be considered medically necessary. Importantly,
gender transition—related medical procedures are provided only at certain facilities,
so service members who wish to receive these treatments may need to make special
requests for specific assignments where their needs can be met. In general, personnel
are permitted to take sick leave to facilitate their medical transition (Royal Australian
Air Force, 2015).

Transitioning service members’ deployment status will also depend on their abil-
ity to meet physical fitness standards. During the transition period, a service member
may be considered medically exempt from meeting physical fitness standards, with a
coinciding readiness classification of nondeployable. Once deemed medically able to
complete the test by a medical professional, the service member may be asked to meet
the standards of the target gender. However, which gender standards the individual is
required to meet and when is determined by the medical officer overseeing the gender
transition (Royal Australian Air Force, 2015). Thus, the point at which each transition-
ing service member is required to meet the target-gender standards varies.

Canada

In Canada, a 1992 lawsuit from a member of the armed forces resulted in the repeal
of a regulation banning gay, lesbian, and transgender individuals from serving openly
in the military (Okros and Scott, 2015). In 1998, the Canadian military explicitly
recognized gender identity disorder and agreed to cover gender reassignment surgery.
In 2010, Canadian military policy was revised to clarify transgender personnel issues,
such as name changes, uniforms, fitness standards, identity cards, and records (Okros
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and Scott, 2015). An updated policy, Military Personnel Instruction 01/11, “Manage-
ment of Transsexual Members,” was released in 2012 (Canadian Armed Forces, 2012).
It stated, “The CF [Canadian Forces| shall accommodate the needs of CF transsexual
members except where the accommodation would: constitute undue hardship; or cause
the CF member to not meet, or to not be capable of meeting. . . . Minimum Opera-
tional Standards Relating to Universality of Service” (Canadian Armed Forces, 2012,
p. 5). Other considerations that can be used to determine whether an accommoda-
tion is reasonable include cost and the safety of other service members and the public
(Canadian Armed Forces, 2012, p. 5). Data suggest that there are approximately 265
transgender personnel serving openly and that the Canadian military pays for about
one gender reassignment surgery per year (Okros and Scott, 2015).

Canada’s policy on transgender personnel covers such issues as housing, iden-
tification cards, restrooms, physical standards, deployment, medical treatment, and
uniforms. The process is similar in most ways to that in Australia, described earlier.
In Canada, one of the first steps in the gender transition process is a medical assess-
ment in which the individual is given a diagnosis of gender incongruence and assigned
a temporary medical category that defines both employment limitations and accom-
modations that will be needed to support the service member during gender tran-
sition. After receiving this diagnosis, service members are responsible for informing
their commanders and are asked to give commanders as much notice as possible before
beginning their gender transition. After that, the service member, the service mem-
ber’s manager, and the unit’s commanding officer are expected to meet to discuss the
service member’s gender transition plan and to addresses any necessary accommoda-
tions. The policy recommends frequent meetings between the service member and
relevant leaders and medical professionals to ensure that the transitioning service mem-
ber’s needs are met. The policy also identifies subject-matter experts, such as chaplains
and mental health professionals, who might be available to provide advice (Canadian
Armed Forces, 2012).

The policy states that the gender transition plan should address housing, uni-
forms, deployments, and other administrative considerations. While the timeline will
vary for each individual, in most cases, after receiving the diagnosis and informing the
commander, the service member is able to begin living openly as the target gender. At
this point, the service member is assigned to housing of the target gender, given ID
cards with the target gender and new name, given uniforms of the target gender, and
permitted to use restrooms of the target gender. However, while the individual is con-
sidered a member of the target gender for all administrative purposes within the mili-
tary at this point, an official name and gender change in the military personnel system
requires both medical certificates and legal documentation (Canadian Armed Forces,
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2012).3 Finally, medals and awards earned by the service member prior to transition-
ing cannot be transferred to the new name when the service member transitions to the
target gender (Okros and Scott, 2015).

While the policy expects accommodations to be made to meet the needs of trans-
gender personnel, it also notes that commanders must strike a balance between meet-
ing the needs and legal rights of transgender personnel and the privacy needs of other
service members in restrooms, showers, and housing. It does not, however, provide
guidance on how this should be accomplished (Canadian Armed Forces, 2012). The
policy also makes clear that incidents of harassment must be dealt with according to
the Canadian military’s discrimination and harassment policy. Finally, if the trans-
gender service member is assigned to a new unit permanently or temporarily, any
required accommodations are to be communicated to the new commanding officer
prior to the service member’s arrival (Canadian Armed Forces, 2012).

The medical assessment and gender transition plan developed at the start of tran-
sition are also used to determine a service member’s readiness status and deployability.
The policy states that service members can be downgraded temporarily in terms of
their readiness, ability to deploy, and eligibility for remote assignments until gender
transition is complete (Canadian Armed Forces, 2012). This determination is made
primarily by the medical professionals overseeing the service member’s gender transi-
tion. After the gender transition is complete, the continued need for a reduced medi-
cal standard is decided on a case-by-case basis based on the service member’s overall
health, chronic conditions, and need for access to medical care. After beginning the
gender transition, and based on the medical assessment, the service member is con-
sidered medically exempt from physical fitness testing and requirements until legally
assuming the acquired or target gender (which, as noted earlier, requires provincial rec-
ognition). At that point, the fitness standards for the acquired or target gender apply.
More specifically, once personnel are removed from the medical exemption list, they
have 90 days to meet the new standards (Canadian Armed Forces, 2012).

A reduced medical readiness determination during gender transition is intended
primarily to ensure that the service member has uninterrupted access to medical care.
Once gender transition is complete, transgender service members and their command-
ers are responsible for identifying the service member’s specific needs and how they will
be addressed (Canadian Armed Forces, 2012). Gender reassignment surgery will not,
however, automatically result in permanent deployment restrictions. As in Australia,
gender reassignment surgery and hormone therapy are covered by military health care.
The Canadian military paid for one gender reassignment surgery in 1998 and has paid
for one or two surgeries per year since then (Canadian Armed Forces, 2012).

3 Also note that the requirements for the legal change vary by province but typically involve only a statement
that the individual has assumed the target gender and a medical certification from a doctor of a diagnosis of
gender incongruence.
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Israel

The Israel Defense Forces (IDF) have allowed transgender personnel to serve openly
since 1998 (Speckhard and Paz, 2014).4 The IDF experience with transgender per-
sonnel is somewhat unique because Israel’s military is composed largely of conscripts
who serve two or three years and then serve in the reserves with extended periods of
active service. As a result, a very high percentage of the population spends extended
periods of time mixing military and civilian life. From the perspective of this report,
this blending of civilian and military life creates unique challenges for transgender per-
sonnel, as they cannot be one person in their civilian life and then a different person
in their military life. Some transgender individuals receive a discharge or exemption
from their military service based on their gender incongruence, but this decision is
currently at the discretion of the commander. There is no ofhcial IDF policy on trans-
gender personnel, but according to one report, senior members of the IDF are working
to draft one (Speckhard and Paz, 2014). In 2014, the IDF announced that it would
support transgender individuals throughout the transition process. Under this new
policy, transgender teens who have not yet begun to transition to another gender will
be enlisted according to their birth sex, but after enlistment, they will be given support
and assistance with the gender transition process (Zitun, 2014). As a result, Speckhard
and Paz (2014) noted, experiences vary for transgender personnel in the IDF. Some
individuals report that once they ask to transition, they are allowed to dress and serve
as their target gender. However, it is unclear how generalizable this is.

Typically, IDF administrative records use the gender at that time of enlistment.
Since conscription occurs at age 18, and because hormone treatment for gender incon-
gruence cannot legally begin until age 18, the administrative records of most person-
nel show their birth gender. Under a newly announced policy, personnel enlisted using
their birth gender who identify as transgender can immediately receive support and
treatment to begin the gender transition (Zitun, 2014). Importantly, however, as of
2014, the military identification card carries the birth gender until a service member
undergoes gender reassignment surgery, even if the service member is living publi-
cally as the target gender (Speckhard and Paz, 2014). It should be noted that, in Israel,
only one hospital can perform gender reassignment surgery, and this surgery cannot
be performed until age 21, though some people go abroad for it (Speckhard and Paz,
2014). This creates some complications for housing and other matters, discussed in
more detail later. The new policy will also allow transgender recruits to receive support
for gender transition after enlistment.

Available evidence suggests that, in the IDF, assignment of housing, restrooms,
and showers is typically linked to the birth gender, which does not change in the mili-
tary system until after gender reassignment surgery. Service members who are undergo-

4 We do not know the exact date for this change because there was never a formal policy allowing or prohibiting
transgender personnel from serving. It was in 1998 that the first openly transgender individual served in the IDF.
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ing gender transition are accommodated, however, through the use of ad hoc solutions,
including giving transitioning personnel their own showers, housing, or restrooms
(Speckhard and Paz, 2014). Once transitioning personnel have completed gender reas-
signment surgery, they can be assigned to the housing, restrooms, and showers of their
acquired gender. It is also worth noting that the majority of noncombat personnel
are able to live at home, off base. As a result, the housing issue does not affect a large
number of transitioning personnel (Speckhard and Paz, 2014). The issue of uniforms
is usually easier to address, and service members are able to wear the uniform of the
target gender once they begin their gender transition.

In addition to addressing housing and other administrative matters for conscripts
and career soldiers, the IDF must address transitioning reservists. The limited infor-
mation available suggests that the approach to addressing the needs of this group also
varies from person to person. Usually, if reserve members are in the process of transi-
tioning or have transitioned when called to active duty, they are permitted to return
to service as their target or acquired gender (following the same administrative policies
described earlier). For example, a service member who served in an all-male combat
unit and is transitioning to female may be moved to another position. Again, many
reservists serve their duty while living at home, so housing is not usually an issue. Rest-
room and shower assignments are addressed on an ad hoc basis (Speckhard and Paz,
2014). Finally, some personnel who have transitioned or are in the process of transi-
tioning are exempted from their reserve duty. However, this is becoming less common
as the IDF strives to accommodate the needs of these personnel rather than exempting
them from service (Speckhard and Paz, 2014).

The IDF does not have a formal policy on physical standards for transgender
individuals serving their conscription duty, reserve duty, or as professional soldiers.
Available information suggests only that transgender personnel can serve in any unit
or occupation for which they meet the requirements, with the exception of a few male-
only combat units and certain security-related positions (Speckhard and Paz, 2014).
Personnel transitioning from female to male are able to serve in male-only combat
units only if they can meet the requirements set for other men. Personnel transitioning
from male to female cannot serve in male-only combat units once they begin hormone
treatment (Speckhard and Paz, 2014).

There do appear to be some limitations on the assignment of transgender person-
nel, particularly in combat units. Because of austere living conditions in these types of
units, necessary accommodations may not be available for service members in the midst
of a gendertransition. As a result, transitioning individuals are typically not assigned to
combat units (Speckhard and Paz, 2014). Transgender personnel are also limited from
assignment to certain security-related positions due to concerns about blackmail, based
on the assumption that these service members might be open about their gender iden-
tity in the military but might not have told others, including family members. Keeping
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these types of secrets might make an individual susceptible to blackmail or extortion
(Speckhard and Paz, 2014).

In the IDF, medical issues and matters related to the readiness of transgender
personnel are addressed on a case-by-case basis, though a more formal policy is being
developed. For conscripts, the only treatment that can be provided by the military is
hormone therapy because gender reassignment surgery is possible in Israel only after
age 21, by which point the conscription duty is usually completed (Speckhard and Paz,
2014). 'Those who choose to stay in the military full-time after the age of 21, as well as
those in the reserve called to back to active service, may receive both hormone therapy
and gender reassignment surgery. Those who choose to undergo surgery are permitted
to take a period of sick leave for the surgery and recovery, as they can for any other
medical treatment or surgery (Speckhard and Paz, 2014). Israel has nationalized health
care that typically covers all treatments associated with gender transition, ranging from
psychiatric care to pre- and postoperative care, hormone treatment, breast augmen-
tation, and facial feminization. Apart from the approaches used to address physical
standards for transitioning individuals (discussed earlier), there are no specific policies
governing the readiness classification of transitioning IDF personnel, though some are
in development (Zitun, 2014).

United Kingdom

The United Kingdom lifted the ban on transgender personnel in 2000 following a
European Court of Human Rights ruling that the country’s policy violated the right to
privacy under the European Convention on Human Rights (Frank, 2010). The policy
change was implemented with guidance to commanders, as well as a code of social
conduct that allowed commanders to address inappropriate behavior toward trans-
gender personnel by appealing to broader principles of tolerance and diversity and to
guard operational effectiveness (Yerke and Mitchell, 2013). In 2009, the British Armed
Forces released the “Policy for Recruitment and Management of Transsexual Person-
nel in the Armed Forces” to offer clearer guidance to commanders on how gender
transition—related issues should be addressed (Yerke and Mitchell, 2013). While trans-
gender personnel are able to serve openly, under the current policy, they can be excluded
from sports that organize around gender to ensure the safety of the individual or other
participants. The British Army also provides its official policy on transgender person-
nel on its website:

The Army welcomes transgender personnel and ensures that all who apply to
join are considered for service subject to meeting the same mental and physical
entry standard as any other candidate. If you have completed transition you will
be treated as an individual of your acquired gender. Transgender soldiers serve
throughout the Army playing their part in the country’s security. There is a formal
network that operates in the Army to ensure that transgender soldiers can find
advice and support with issues that affect their daily lives. (British Army, undated)
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However, the military encourages those who have not yet started their gender transi-
tion to complete their transition before joining (UK Ministry of Defence, 2009).

The 2009 UK policy is similar to those in Canada and Australia in terms of the
areas covered and approaches to addressing key issues, though the UK policy provides
some additional room for individual differences. The policy also includes an exten-
sive discussion of the legal and privacy protections afforded to transgender personnel.
These protections are important because they also apply to administrative and medical
records in the military system.

The UK policy defines five stages of gender transition: diagnosis, social transition
(the individual begins living openly as the target gender), medical treatment/hormone
therapy, surgical reassignment, and postoperative transition. However, it also recog-
nizes that the process of gender transition may be different for each person. The policy
suggests that each individual work with commanders and service authorities to develop
a plan that includes a timeline for transition. The gender transition plan agreed to by
the service member and commanders should specify the timing of changes, such as to
housing assignments and uniforms. The specific point at which a service member tran-
sitions for the purposes of name, uniform, housing, restrooms, and ID cards may vary
from person to person. Typically, when service members begin living publicly as the
target gender (the social transition) they are reassigned to housing of the target gender,
use the restrooms and uniforms of the target gender, and are given an ID card indicat-
ing that they are a member of the target gender. Importantly, this shift in gender for
administrative purposes does not have to correspond to the point at which an individ-
ual transitions gender within the UK legal system, a process that involves a diagnosis
of gender incongruence and two years of living as the acquired gender (UK Ministry of
Defence, 2009). The policy also notes that it is unlawful to force transgender personnel
to use separate toilet or shower facilities or occupy separate housing accommodations
from the rest of the force.

The gender transition plan addresses other logistics of the transition. For example,
it should specify scheduled time off required for medical procedures, including gender
reassignment surgery. In general, medical treatment associated with gender transition
is treated like any other medical issue experienced by a service member. However,
while hormone replacement therapy is covered by military health care, gender reassign-
ment surgery is not (UK Ministry of Defence, 2009). The policy notes that the time-
line and timing of the transition must take into consideration the needs of the service.
As a result, at least four weeks notice is typically needed prior to the start of a service
member’s gender transition. The gender transition plan should also specify whether
service members wish to transition in their current post or transfer to a new position
and whether they want to tell their colleagues about the gender transition themselves
or would like someone else to do this. This decision may depend on the size of the unit.
In a small unit, it may be easy to inform fellow service members personally. In a larger
organization, it may not be necessary to tell every individual. Commanders of units
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with transgender personnel are encouraged to consult members of the Service Equal-
ity and Diversity staff about how to approach education and management in matters
associated with transgender service members.

The UK policy also addresses medical readiness and physical standards. Trans-
gender personnel are evaluated for medical readiness and deployability on a case-by-
case basis following a medical evaluation. During the transition period, specifically
during hormone treatment and immediately before and after surgery, service members
may receive a reduced Medical Employment Standard, which restricts deployability
and sea service (UK Ministry of Defence, 2009). Transitioning service members who
continue to meet physical standards throughout this period and are able to perform
their jobs may retain normal readiness standards. Usually, those who do not undergo
hormone therapy or gender reassignment surgery are able to maintain a fully deploy-
able status throughout their gender transition (UK Ministry of Defence, 2009). Ser-
vice members who are undergoing hormone therapy are able to deploy, as long as the
hormone dose is steady and there are no major side effects. However, deployment to
all areas may not be possible, depending on the needs associated with any medication
(e.g., refrigeration). Some service members may also be required to have a psychiat-
ric evaluation, but only if they show signs of mental health distress (UK Ministry of
Defence, 2009). Individuals who have finished their gender transition and can meet the
requirements of their legal gender are considered fully deployable. However, those who
remain in a state of reduced readiness for an extended period may have to be discharged
(UK Ministry of Defence, 2009). Importantly, the British military encourages indi-
viduals who are in the midst of their gender transition and are considering joining the
military to wait until the gender transition is complete before joining, as the military
may not always be able to provide the support the individual needs during gender
transition.

The specific physical standards a transitioning individual must meet during and
after the gender transition period are determined on a case-by-case basis. The policy
allows that there may be a period of time—especially for individuals transitioning
from female to male—during which a service member is not yet able to meet the stan-
dards of the target gender. In these cases, medical staff and commanders may assess the
individual and determine the appropriate interim standards (UK Ministry of Defence,
2009). Once the gender transition is considered “complete,” personnel are required to
meet the standards of the target gender (UK Ministry of Defence, 2009). However, the
policy recognizes that the point at which the gender transition is complete may vary: It
may be complete after hormone therapy or after surgery, or simply after the individual
begins living as the target gender. Therefore, the policy continues to allow for some
flexibility in physical standards, even for members at the end of their gender transition
process (UK Ministry of Defence, 2009). Modified standards may be set by medical
staff and commanders, if necessary. Continued failure to meet whatever physical stan-
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dards are determined to be appropriate (modified or otherwise) can lead to administra-
tive discharge (UK Ministry of Defence, 2009).

The policy also addresses positions that are “gender-restricted” or have unique
standards. The United Kingdom still has a number of combat occupations closed to
women. Personnel who are transitioning from male to female may not serve in male-
only occupations as long as this policy remains in place. Those transitioning from
female to male may hold these jobs, assuming that they are able to meet the physical
standards (UK Ministry of Defence, 2009). Transgender personnel may hold posi-
tions that have unique standards related to the occupation, as long as they can meet
the physical and other requirements for the specific position. Finally, according to the
policy, service members may request that their medals be transferred to a new name by
submitting the request in writing. They are allowed to continue wearing qualifications
earned while serving as their birth gender. However, this may indicate their trans-
gender status to others (UK Ministry of Defence, 2009).

Effects on Cohesion and Readiness

As indicated in Chapter Six, while there is limited research on the effects of trans-
gender personnel serving openly in foreign militaries, the available evidence indicated
no significant effect on cohesion, operational effectiveness, or readiness. In the Aus-
tralian case, there is no evidence and there have been no reports of any effect on cohe-
sion, operational effectiveness, or readiness (Frank, 2010). In the Israeli case, there
has also been no reported effect on cohesion or readiness (Speckhard and Paz, 2014).
Transgender personnel in these militaries report feeling supported and accommo-
dated throughout their gender transition, and there has been no evidence of any effect
on operational effectiveness (Speckhard and Paz, 2014). As noted earlier, command-
ers report that transgender personnel perform their military duties and contribute to
their units effectively (Speckhard and Paz, 2014). Interviews with commanders in the
United Kingdom also found no effect on operational effectiveness or readiness (Frank,
2010). Some commanders reported that increases in diversity had led to increases in
readiness and performance. Interviews with these same commanders also found no
effect on cohesion, though there were some reports of resistance to the policy change
within the general military population, which led to a less-than-welcoming environ-
ment for transgender personnel. However, this resistance was apparently short-lived
(Frank, 2010).

The most extensive research on the potential effects of openly serving trans-
gender personnel on readiness and cohesion has been conducted in Canada. This
research involved an extensive review of internal defense reports and memos, an analy-
sis of existing literature, and interviews with military commanders. It found no evi-
dence of any effect on operational effectiveness or readiness. In fact, the researchers
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heard from commanders that the increased diversity improved readiness by giving
units the tools to address a wider variety of situations and challenges (Okros and Scott,
2015). They also found no evidence of any effect on unit or overall cohesion. However,
there have been reports of bullying and hostility toward transgender personnel, and
some sources have described the environment as somewhat hostile for transgender per-
sonnel (Okros and Scott, 2015).

To summarize, our review of the limited available research found no evidence
from Australia, Canada, Israel, or the United Kingdom that allowing transgender per-
sonnel to serve openly has had any negative effect on operational effectiveness, cohe-
sion, or readiness. However, it is worth noting that the four militaries considered here
have had fairly low numbers of openly serving transgender personnel, and this may be
a factor in the limited effect on operational readiness and cohesion.

Best Practices from Foreign Militaries

Several best practices and lessons learned emerged both directly from research articles
describing the evolution of policy and the experiences of foreign militaries and indi-
rectly from commonalities in the policies and experiences across our four case studies.
The best practices that extended across all cases include the following:

The Importance of Leadership

Sources from each of our case-study countries stressed that leadership support was
important to executing the policy change. Leaders provided the impetus to draft and
implement new policies and were integral to communicating a message of inclusion to
the entire force. Supportive leaders were also important in holding accountable those
personnel who participated in discrimination (Okros and Scott, 2015; Speckhard and
Paz, 2014). Each of the cases underscores the importance of having strong leadership
support to back and enforce the policy change, along with clearly written policies that
are linked to national policy wherever possible (Frank, 2010). The militaries found that
presenting a “business case” for diversity and emphasizing the advantages of an inclu-

sive military, including better retention and recruiting, can help reduce resistance to a
policy change (Frank, 2010).

Awareness Through Broad Diversity Training

The most effective way to educate the force on matters related to transgender person-
nel is to integrate training on these matters into the diversity and harassment training
already given to the entire force. This training addresses all forms of harassment and
bullying, including that based on religion, race, and ethnicity (Frank, 2010; Okros and
Scott, 2015; Belkin and McNichol, 2000-2001).
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In the four cases we reviewed in-depth, we found that targeting only commanders
with training and information on what it means to be transgender is not as effective
in fostering an inclusive and supportive environment as training that targets the entire
force and is integrated into broader forcewide diversity training. The foreign militaries
that we examined train not only units with transitioning individuals but also the entire
force by including gender identity alongside sexual orientation, religion, ethnicity, and
other markers of difference in diversity training and education. However, efforts must
be made simultaneously to protect the privacy of transitioning service members. In
some cases, telling a unit that a transgender member is arriving before that individual
arrives can be counterproductive (Frank, 2010).

The Importance of an Inclusive Environment

Anall-inclusive military environment—not just as it pertains to transgender personnel,
sexual orientation, or gender identity, but a culture that embraces diversity—can sup-
port the integration of openly serving transgender personnel. In this context, gender
identity is just one marker of diversity.?

Ensuring Availability of Subject-Matter Experts to Advise Commanders

Most of the four countries we examined in-depth also make subject-matter experts (e.g.,
chaplains, psychiatrists) and gender advisers (individuals who have special training in
gender awareness and gender mainstreaming in the military context) available to com-
manders tasked with the integration of transgender personnel. Gender advisers were
originally intended to deal primarily with issues associated with integrating women
into male-dominated military environments, but they could also help with other
gender-related matters, including transgender personnel policy. They serve directly
within military units and are a readily available resource to commanders. Adopting a
similar practice of integrating advisers with expertise in the area of transgender person-
nel policy and gender transition-related matters might also support the integration of
transgender service members in the U.S. military.

Lessons Learned and Issues to Consider for U.S. Military Policy

Based on these best practices and the broader experiences of four foreign militaries,
there are some key lessons to be learned and possible issues to consider when crafting
U.S. military transgender personnel policy. First, in each of the four foreign militaries,
there were some reports of resistance, bullying, and harassment of transgender person-
nel who made their gender transition public. This harassment ranged from exclusion to
more aggressive behavior. In most cases, this behavior was relatively limited; however,

5> Remarks by a Canadian subject-matter expert in a phone discussion with RAND researchers, November 2015,
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in some cases, it did contribute to a hostile work environment for transgender person-
nel and had the effect of discouraging these personnel from being open about their
gender transition or gender identity (Okros and Scott, 2015; Frank, 2010). Although
the foreign militaries we examined tended to adopt a policy of no tolerance for this
type of harassment, some bullying behavior may have gone unreported (Okros and
Scott, 2015; Frank, 2010). In the case of Canada, the issue of restrooms for transgender
personnel is an ongoing topic of discussion, and restrooms have been a common site of
harassment and discrimination (Okros and Scott, 2015).

A second lesson learned is related to problems caused by the lack of an explici,
clearly written policy. For instance, in the IDF, without a clear policy, some transitioning
individuals are placed in difficult and uncomfortable situations. For example, in some
cases, personnel who have been permitted to begin hormone therapy cannot be housed
with members of their target gender or grow their hair and fingernails (in the case of
individuals transitioning from male to female). Others have been isolated, assigned to
separate housing, or asked to use separate restrooms (Speckhard and Paz, 2014). Recog-
nizing these challenges, IDF leadership is working to design a clear and explicit policy.
In the Israeli case, transgender individuals were allowed to serve openly before a formal
policy was written. Only when it was faced with questions about the integration of
transgender personnel did the IDF begin to create a formal policy.S In Canada, a similar
policy gap arose when transgender personnel were allowed to serve openly following a
national policy revision that ended discrimination based on sexual orientation or gender.
However, the focus at that point was on gay and lesbian service members, and no formal
policy was created to address transgender personnel explicitly. When matters related to
the medical care of transgender personnel arose, Canadian defense leaders developed
a policy that just addressed this narrow, pressing issue, and did not develop policies
to address the other matters (e.g., housing, restrooms, name changes). Commanders
complained that the original policy was too vague and lacked sufficient details. A new,
revised policy was written in 2012, and commanders have responded with positive feed-
back.” The lack of a clear, written policy has also been an issue in Australia.

A third and final issue that has come up in at least two of the countries we sur-
veyed is that of awards and medals. In the UK case, medals and awards received prior
to gender transition can be transferred to the service member’s post-transition name
(UK Ministry of Defence, 2009). In the Canadian case, this is not possible, and the
awards remain associated only with the original name. This is a cause for concern
among transgender personnel in the Canadian military, but Canadian officials have
responded that they cannot rewrite history (Okros and Scott, 2015). This is a policy
area that the United States should consider alongside other administrative policies.

6 Remarks by a Canadian subject-matter expert in a phone discussion with RAND researchers, November 2015.

7 Remarks by a Canadian subject-matter expert in a phone discussion with RAND researchers, November 2015,
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CHAPTER EIGHT

Which DoD Policies Would Need to Be Changed if
Transgender Service Members Are Allowed to Serve
Openly?

This chapter reviews DoD accession, retention, separation, and deployment policies
and provides an assessment of the impact of changes required to allow transgender
personnel to serve openly. For our analysis of DoD policies, we reviewed 20 current
accession, retention, separation, and deployment regulations across the services and the
Office of the Secretary of Defense. We also reviewed 16 other regulations that have
been replaced by more recent regulations or did not mention transgender policies.!
DoDI 6130.03 establishes medical standards for entry into military service, including
a list of disqualifying physical and mental conditions, some of which are transgender-
related.? Current DoD policy also authorizes, but no longer requires, the discharge of
transgender personnel for reasons related to both medical conditions that generate dis-
abilities, as well as mental health concerns.3 However, a July 2015 directive from the
Office of the Secretary of Defense elevated decisions to administratively separate trans-
gender service members to the Office of the Under Secretary of Defense for Personnel
and Readiness (DoD, 2015b).

Note that our review focused on transgender-specific DoD instructions that
may contain unnecessarily restrictive conditions and reflect outdated terminology
and assessment processes. However, in simply removing these restrictions, DoD could
inadvertently affect overall standards. While we focus on reforms to specific instruc-

! These additional policies are listed in Appendix D.

2 The instruction specifies conditions that disqualify accessions, including “current or history of psychosexual

conditions, including but not limited to transsexualism, exhibitionism, transvestism, voyeurism, and other para-
philias”; “history of major abnormalities or defects of the genitalia including but not limited to change of sex,
hermaphroditism, pseudohermaphroditism, or pure gonadal dysgenesis” and “history of major abnormalities or
defects of the genitalia such as change of sex, hermaphroditism, pseudohermaphroditism, or pure gonadal dys-
genesis” (DoDI 6130.03, 2011, enclosure 4).

3 “Sexual gender and identity disorders” are specified as medical conditions that may generate disabilities under
DoDI 1332.38, enclosure 5 (2006). Mental health conditions are specified in DoDI 1332.14 (2014) and DoDI
1332.30 (2013) for enlisted and officers, respectively. DoDI 1332.18, issued on August 5, 2014, updated these
guidelines and established general criteria for referral for disability evaluation and defers to service-specific stan-
dards for retention. However, a recent review of this revision suggests that service-specific regulations may still
disqualify transgender personnel, and the new guidance may not overrule those service policies (Pollock and
Minter, 2014).
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tions and directives, we note that DoD may wish to conduct a more expansive review
of personnel policies to ensure that individuals who join and remain in service can
perform at the desired level, regardless of gender identity.

Accession Policy

The language pertaining to transgender individuals in accession instructions does not
match that used in DSM-5.4 This results in restrictions in DoD policy that do not
match current medical understanding of gender identity issues and thus may be mis-
applied or difficult to interpret in the context of current medical treatments and diag-
noses. Under current guidelines, otherwise qualified individuals could be excluded for
conditions that are unlikely to affect their military service, and individuals with true
restrictions may be more difficult to screen for and identify. Modernizing the termi-
nology to match current psychological and medical understanding of gender identity
would help ensure that existing procedures do not inadvertently exclude otherwise
qualified individuals who might want to join the military. We recommend that DoD
review and revise the language to match the DSM-5 for conditions related to mental
fitness so that mental health screening language matches current disorders and facili-
tates appropriate screening and review processes for disorders that may affect fitness for
duty. Similarly, physical fitness standards should specify physical requirements, rather
than physical conditions. Finally, the physical fitness language should clarify when in
the transition process the service member’s target gender requirements will begin to

apply.

Retention Policy

We recommend that DoD expand and enhance its guidance and directives to clar-
ify and adjust, where necessary, standards for retention of service members during
and after gender transition. Evidence from Canada and Australia suggests that trans-
gender personnel may need to be held medically exempt from physical fitness testing
and requirements during transition (Canadian Armed Forces, 2012; Royal Australian
Air Force, 2015). However, after completing transition, the service member could be
required to meet the standards of the acquired gender. The determination of when the
service member is “medically ready” to complete the physical fitness test occurs on a
case-by-case basis and is typically made by the unit commander.

4 Two key changes are that the term transsexualism has been replaced, and gender dysphoria is no longer in the
chapter “Sexual Desire Disorders, Sexual Dysfunctions, and Paraphilias” but, rather, has its own chapter (Mil-
hiser, 2014).
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Separation Policy

DoD may wish to revise the current separation process based on lessons learned from
the repeal of Don’t Ask, Don’t Tell. The current process relies on administrative deci-
sions outside the purview of the standard medical and physical review process. This
limits the available documentation and opportunities for review, and it could prove
burdensome if transgender-related discharges become subject to re-review. When med-
ically appropriate, DoD may wish to establish guidance on when and how such dis-
charge reviews should be handled. We also recommend that DoD develop and dissem-
inate clear criteria for assessing whether transgender-related conditions may interfere
with duty performance.

Deployment Policy

Deployment conditions vary significantly based on the unique environment of each
deployment, with some deployed environments able to accommodate transgender indi-
viduals, even those who are undergoing medical treatments. Moreover, recent medical
advancements can minimize the invasiveness of treatments and allow for telemedicine
or other forms of remote medical care. Given medical and technological advances,
DoD may wish to adjust some of its processes and deployment restrictions to mini-
mize the impact on readiness. For example, current regulations specify that condi-
tions requiring regular laboratory visits make service members ineligible for deploy-
ment, including all service members who are receiving hormone treatments,’ since
such treatments require laboratory monitoring every three months for the first year
as hormone levels stabilize (Hembree et al., 2009; Elders et al., 2014). Such a change
would require DoD to either permit more flexible monitoring strategies® or provide
training to deployed medical personnel.? Similarly, the use of refrigerated medications
is a disqualifying condition for deployment,? even though nearly all hormone therapies
are available in other formats that do not require refrigeration.

5 Current regulations state that “medications that require laboratory monitoring or special assessment of a type
or frequency that is not available or feasible in a deployed environment” disqualify an individual from deploy-
ment (Office of the Assistant Secretary of Defense for Health Affairs, 2013, p. 3).

6 Some experts suggest that alternatives, such as telehealth reviews, would address this issue for rural popula-
tions with limited access to medical care (see, for example, WPATH, 2011).

7 “Independent duty corpsmen, physician assistants, and nurses can supervise hormone treatment initiated by a
physician” (Elders et al., 2014).

8 The memo issued by the Office of the Assistant Secretary of Defense for Health Affairs states, “Medications
that disqualify an individual for deployment include . . . [m]edications that have special storage considerations,
such as refrigeration (does not include those medications maintained at medical facilities for inpatient or emer-

gency use)” (Office of the Assistant Secretary of Defense for Health Affairs 2013, p. 3).
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CHAPTER NINE
Conclusion

By many measures, there are currently serving U.S. military personnel who are trans-
gender. Overall, our study found that the number of U.S. transgender service mem-
bers who are likely to seek transition-related care is so small that a change in policy
will likely have a marginal impact on health care costs and the readiness of the force.
We estimate, based on state-level surveys of transgender prevalence, that between
1,320 and 6,630 transgender personnel may be serving in the AC, and 830-4,160
may be serving in the SR. Estimates based on studies from multiple states, weighted
for population and the gender distribution in the military, imply that there are around
2,450 transgender service members in the AC and 1,510 in the SR.!

However, only a small proportion of these service members will seek gender
transition—related treatment each year. Employing utilization and cost data from
the private health insurance system, we estimated the potential impact of providing
this care to openly serving transgender personnel on AC health care utilization and
costs. Directly applying private health insurance utilization rates to the AC military
population indicated that a very small number of service members will access gender
transition—related care annually. Our estimates based on private health insurance data
ranged from a lower-bound estimate of 29 AC service members to an upper-bound
estimate of 129 annually using care, including those seeking both surgical and other
medical treatments.

Using estimates from two states and adjusting for the male/female AC dis-
tribution, we also estimate a total of 45 gender transition—related surgeries, with
50 service members initiating transition-related hormone therapy annually in the AC.2
We estimate 30 gender transition-related surgeries and 25 service members initiating
hormone therapy treatments in the SR. These are likely to be upper-bound estimates,
given the nonrepresentative sample selection procedures used in the NTDS. Further-
more, the best prevalence estimates that we were able to identify were from two of the
more transgender-tolerant states in the country, and the empirical evidence that trans-

! Estimates are based on FY 2014 AC and SR personnel numbers.

2 For hormone therapy recipients, the number of treatments and recipients is the same, and these estimates can
be treated as counts of individuals.
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gender prevalence is higher in the military than in the general population is weak. As
a point of comparison, we also compared these estimated values to mental health utili-
zation in the AC population overall. Using data from McKibben et al. (2013), we cal-
culated that approximately 278,517 AC service members accessed mental health care
treatment in 2014, the implication being that health care for the transgender popula-
tion will be a very small part of the total health care provided to AC service members
across the MHS.

With respect to health care costs, actuarial estimates from the private health
insurance sector indicate that covering gender transition—related care for transgender
employees increased premiums by less than 1 percent. Taking a weighted average of
the identified firm-level data, we estimate that covering transgender-related care for
service members will increase the U.S. military’s AC health care spending by only
0.038-0.054 percent. Using these baseline estimates, we estimate that MHS health
care costs will increase by between $2.4 million and $8.4 million. These numbers rep-
resent only a small proportion of FY 2014 AC health care expenditures ($6.27 billion)
and the FY 2014 Unified Medical Program budget ($49.3 billion). This is consistent
with our estimate of relatively low AC rates of gender transition—related health care
utilization in the MHS.

Similarly, when considering the impact on readiness, we found that using either
the prevalence-based approach or the utilization-based approach yielded an estimate of
less than 0.0015 percent of total labor-years likely to be affected by a change in policy.
This is much smaller than the current lost labor-years due to medical care in the Army
alone.

Even if transgender personnel serve in the military at twice the rate of their preva-
lence in the general population and we use the upper-bound rates of health care utili-
zation, the total proportion of the force that is transgender and would seek treatment
would be less than 0.1 percent, with fewer than 130 AC surgical cases per year even
at the highest utilization rates. Given this, true usage rates from civilian case studies
imply only 30 treatments in the AC, suggesting that the total number of individu-
als seeking treatment may be substantially smaller than 0.1 percent of the total force.
Thus, we estimate the impact on readiness to be negligible.

We conclude with some general recommendations and insights based on the expe-
riences of foreign militaries that permit transgender individuals to serve openly—spe-
cifically, Australia, Canada, Israel, and the United Kingdom. Our case studies provide
some guidance that policymakers should consider as they develop policies to govern
the employment of transgender personnel in the U.S. military. These cases also sug-
gested a number of key implementation practices if a decision is made to allow trans-
gender service members to serve openly:

* Ensure strong leadership support.
* Develop an explicit written policy on all aspects of the gender transition process.
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* Provide education and training to the rest of the force on transgender personnel
policy, but integrate this training with other diversity-related training and educa-
tion.

* Develop and enforce a clear anti-harassment policy that addresses harassment
aimed at transgender personnel alongside other forces of harassment.

* Make subject-matter experts and gender advisers serving within military units
available to commanders seeking guidance or advice on gender transition-related
issues.

* Identify and communicate the benefits of an inclusive and diverse workforce.
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APPENDIX A

Terminology

Augmentation mammoplasty: breast augmentation involving implants or lipofilling
Buccal administration: placement of medication between the gums and cheek
Chest surgery: surgery to create a contoured, male-looking chest

Clitoroplasty: surgical creation/restoration of a clitoris

Cross-dresser: someone who dresses in the clothes of the other gender, not always on a
full-time basis

Female-to-male: those assigned female sex at birth who identify as male; transgender
men; transmen

Gender: an individual’s gender identity, which is influenced by societal norms and
expectations; public, lived role as male or female

Gender assignment: initial assignment at birth as male or female; yields “natal gender”

(APA, 2013, p. 451)

Gender atypical: behaviors not typical for one’s gender “in a given society and
historical era” (APA, 2013, p. 451)

Gender identity: “one’s inner sense of one’s own gender, which may or may not match
the sex assigned at birth” (Office of Personnel Management, 2015, p. 2)

Gender dysphoria: “discomfort or distress that is caused by a discrepancy between a
person’s gender identity and that person’s sex assigned at birth (and the associated
gender role and/or primary and secondary sex characteristics)” (WPATH, 2011, p. 2).

Gender nonconformity: “the extent to which a person’s gender identity, role, or

expression differs from the cultural norms prescribed for people of a particular sex”
(WPATH, 2011, p. 5, citing Institute of Medicine definition)

Gender transition—related surgerylgender-confirming surgerylsex reassignment surgery:
surgery to mitigate distress associated with gender dysphoria by aligning sex
characteristics with gender identity
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Genderqueer: those who “define their gender outside the construct of male or female,
such as having no gender, being androgynous, or having elements of multiple
genders” (Roller, Sedlak, and Draucker, 2015, p. 417)

Gluteal augmentation: buttocks augmentation involving implants or lipofilling

Hormone therapy: “the administration of exogenous endocrine agents to induce
feminizing or masculinizing changes” (WPATH, 2011, p. 33)

Hysterectomy: surgery to remove the uterus

Intersex: “a general term used for a variety of conditions in which a person is born
with a reproductive or sexual anatomy that doesn’t seem to fit the typical definitions
of female or male” (Intersex Society of North America, undated)

Labiaplasty: plastic surgery for altering or creating the labia
Lipofilling: injection of fat rather than artificial implants

Male-to-female: those assigned male sex at birth who identify as female; transgender
females; transwomen

Mastectomy: surgical removal of one or both breasts

Metoidioplasty: surgically relocating a clitoris that has been enlarged by hormone
therapy to a more forward position that more closely resembles that of a penis;
average length is 1.5-2 inches

Oophorectomy: surgical removal of one or both ovaries
Orchiectomy: surgical removal of one or both testicles
Ovariectomy: surgical removal of one or both ovaries

Parenteral administration: intravenous injection (into a vein) or intramuscular
infusion (into muscle) of medication

Penectomy: surgical removal of the penis

Phalloplasty: surgical creation/reconstruction of a penis using one of a variety of
techniques including free or pedicled (attached) flap (see Rashid and Tamimy, 2013)

Primary sex characteristics: physical characteristics/sex organs directly involved in
reproduction

Salpingo-oophorectomy: removal of the ovaries and fallopian tubes

Scrotoplasty: surgical creation/reconstruction of testicles; in transmen, native labia
tissue is used; testicular implants can be used

Secondary sex characteristics: physical characteristics that appear at puberty and vary
by sex but are not directly involved in reproduction (e.g., breasts)
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Sex: a person’s biological status as male or female based on chromosomes, gonads,
hormones, and genitals (intersex is a rare exception)

Sexual orientation: sexual identity in relation to the gender to which someone is
attracted: heterosexual, homosexual, or bisexual

Thyroid chondroplasty: removal or reduction of the Adam’s apple
Transdermal administration: delivery of medication across the skin with patches

Transgender: “an umbrella term used for individuals who have sexual identity or
gender expression that differs from their assigned sex at birth” (Roller, Sedlak, and
Draucker, 2015, p. 417)

Transsexual: someone whose gender identity is inconsistent with their assigned sex
and who desires to permanently transition their physical characteristics to match
their inner sense of their own gender

Urethroplasty: surgical reconstruction or fabrication of the urethra.
Vaginectomy (colpectomy): surgical removal of all or part of the vagina
Vaginoplasty: surgical creation/reconstruction of a vagina

Vulvoplasty: surgical creation/reconstruction of the vulva
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APPENDIX B

History of DSM Terminology and Diagnoses

A brief historical understanding of the evolving diagnostic nomenclature pertaining to
transgender status is important to discussions of related health care. DSM-III (APA,
1980) first contained the diagnosis of transsexualism. DSM-III-R (APA, 1987) intro-
duced gender identity disorder, non-transsexual type. In DSM-IV (APA, 1994), these
two diagnoses were merged and called gender identity disorder. Gender identity disor-
der, together with the paraphilias (disorders of extreme, dangerous, or abnormal sexual
desire, including transvestic fetishism, sometimes referred to as cross-dressing), consti-
tuted the DSM-IV section “Sexual and Gender Identity Disorders.”

With DSM-5 (APA, 2013) came the migration from gender identity disorder to
gender dysphoria. The clinical significance of the shift in DSM-5 was great: For the first
time, without accompanying symptoms of distress, transgender individuals were no
longer considered to have a diagnosable mental disorder. The historical parallel with
homosexuality is hard to miss: In 1980, DSM-III similarly normalized the DSM-II
diagnosis of homosexuality, moving instead to ego-dystonic homosexuality, a diagno-
sis reserved only for gay persons who felt related distress. In the next DSM iteration,
DSM-III-R, all reference to homosexuality as a diagnostic term was removed. In the
aftermath of depathologizing gender nonconformity, a similar move relating to trans-
gender status appears to be underway.

As noted in this report, there is a consensus among clinicians and their profes-
sional organizations that transition-related treatment with hormones or surgery consti-
tutes necessary health care, though there is a divide over whether it serves as “a strategy
to diminish the serious suffering” of the patient or “a method to assist people in finding
self-actualization” (Gijs and Brewaeys, 2007, p. 184). The conclusion that transition-
related surgery “is an effective treatment for gender identity disorder in adults” is based
primarily on retrospective studies of satisfaction rather than randomized controlled
trials or prospective studies (Gijs and Brewaeys, 2007, p. 199). The prevalence of post-
operative regret is very low, though “little empirical research has been done” on related
risk and protective factors (Gijs and Brewaeys, 2007, pp. 201, 204). Overall, surgery
is considered “the most appropriate treatment to alleviate the suffering of extremely
gender dysphoric individuals,” but rigorous controlled-outcome studies evaluating its
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effectiveness should be conducted despite feasibility and ethical challenges (Gijs and

Brewaeys, 2007, pp. 215-216; Buchholz, 2015, p. 1786).

5.

6.

DSM-5 Diagnostic Criteria: Gender Dysphoria in Adolescents and Adults 302.85
(F64.1)

A. Amarkedincongruence between one’s experienced/expressed gender and assigned gender,
of at least 6 months' duration, as manifested by at least two of the following:
1.

A marked incongruence between one's experienced/expressed gender and primary
and/or secondary sex characteristics (or in young adolescents, the anticipated second-
ary sex characteristics).

A strong desire to be rid of one’s primary and/or secondary sex characteristics because
of a marked incongruence with one’s experienced/expressed gender (or in young ado-
lescents, a desire to prevent the development of the anticipated secondary sex charac-
teristics).

A strong desire for the primary and/or secondary sex characteristics of the other gender.
A strong desire to be of the other gender (or some alternative gender different from
one's assigned gender).

A strongdesire to be treated as the other gender (or some alternative gender different
from one’s assigned gender).

A strong conviction that one has the typical feelings and reactions of the other gender
(or some alternative gender different from one’s assigned gender).

B.  The condition is associated with clinically significant distress or impairment in social, occupa-
tional, or other important areas of functioning.
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APPENDIX C
Treatments for Gender Dysphoria

In this appendix, we provide additional details about psychosocial, pharmacologic,
surgical, and other treatments for gender dysphoria (GD).

Psychotherapy
‘The emphasis of psychotherapy for this population today is on “affirming a unique
transgender identity,” rather than focusing on gender transition (Institute of Medi-
cine, 2011, p. 52). Mental health professionals can also help patients presenting with
GD navigate the process of coming out to family, friends, and peers; treat comorbid
mental health conditions;' weigh options related to gender identity, gender expres-
sion, and transition-related treatment interventions; and conduct assessments, make
referrals, and guide preparation for and provide support through the transition-related
treatment process (WPATH, 2011, pp. 22-26). Referral from a mental health profes-
sional is necessary under the standards of care for those seeking breast/chest or genital
surgeries, and the latter also requires confirmation from an independent mental health
provider (WPATH, 2011, p. 27). Mental health providers may also serve an important
role on behalf of their patients by providing education and advocacy within the com-
munity and supporting changes to identity documents (WPATH, 2011, p. 31).

Of note, treatment aimed at changing one’s gender identity to align with the sex
assigned at birth has proven unsuccessful and is no longer considered ethical care;

mental health providers who are unwilling or unable to provide appropriate care should
refer patients to a provider who is (WPATH, 2011, p. 32).

Hormone Therapy

Hormone therapy is necessary for many individuals with GD (WPATH, 2011, p. 33).
It has two major goals: (1) reduce naturally occurring hormones to minimize second-
ary sex characteristics and (2) maximize desired feminization/masculinization using
the principles and medications used for hormone replacement in non-transgender
patients who do not produce enough hormones, such as women who have had hyster-

! Co-occurring mental health conditions could range from anxiety and depression, which are common among
the transgender population, to more severe and rare illnesses, such as schizophrenia or bipolar disorder.
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ectomies or men with low testosterone (WPATH, 2011, p. 33; Hembree et al., 2009).
As with most medications, there are risks, which may increase in the presence of some
health conditions or behaviors (such as smoking); these should be evaluated and man-
aged (Hembree et al., 2009).

For those transitioning from female to male, hormone therapy should lead to
“deepened voice, clitoral enlargement (variable, 3-8 c¢m), growth in facial and body
hair, cessation of menses, atrophy of breast tissue, increased libido, and increased per-
centage of body fat.” For those transitioning from male to female, hormone therapy
should lead to “breast growth (variable), decreased libido and erections, decreased
testicular size, and increased percentage of body fat” (WPATH, 2011, p. 36). The
timeline for these and other physical changes varies by individual; expected onset is
within months, and maximum expected effect (such as body fat and muscle mass
changes) is generally achieved in three or more years. Feminizing hormone ther-
apy typically involves both estrogen and antiandrogens.? Masculinizing hormone
therapy consists primarily of testosterone, which is available in oral, transdermal,
parenteral (intravenous/intramuscular), buccal (cheek), and implantable admin-
istrations; brief use of progestin can help stop menstrual periods early in treatment
(WPATH, 2011, p. 49). Detailed clinical practice guidelines are available from the
Endocrine Society (Hembree et al., 2009).

Gender Transition—Related Surgery

As noted, gender transition—related surgery (also called sex reassignment surgery or
gender-confirming surgery) is necessary for some transgender patients. Under the
standards of care, mental health professionals must refer patients for surgery; in addi-
tion, criteria for both breast/chest and genital surgery include persistent and well-
documented GD, the capacity to make informed decisions and to consent, and for
other mental or general health concerns to be reasonably well controlled if present
(WPATH, 2011, p. 59). Hormone therapy is not a prerequisite for breast/chest (also
called “top”) surgery, though it is recommended for 12-24 months for male-to-female
patients to achieve optimal results (Hembree et al., 2009).

For genital (also called “bottom”) surgery, 12 continuous months of hormone
therapy are required prior to oophorectomy or orchiectomy (surgical removal of ova-
ries or testicles), unless contraindicated; health record documentation of “12 continu-
ous months of living in a gender role that is congruent with their gender identity . . .
consistently, on a day-to-day basis and across all settings of life” is also required for
metoidioplasty (surgical relocation of an enlarged clitoris), phalloplasty (surgical
creation of a penis), or vaginoplasty (surgical creation of a vagina; WPATH, 2011,

2 Transdermal rather than oral estrogen is recommended. Common antiandrogens include spironolactone (an
antihypertensive agent that requires electrolyte monitoring); cyproterone acetate (not approved in the United
States); GnRH agonists, such as gosrelin, buserelin, or triptorelin (available as injectables or implants); and
5-alpha reductase inhibitors, such as finasteride and dutasteride (WPATH, 2011, p. 48).
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pp. 60—61). Mastectomy is often the only surgery undertaken by the female-to-male
population; for those who do undergo genital surgery, phalloplasty is relatively uncom-
mon, as it often requires multiple procedures and has frequent complications (WPATH,
2011, pp. 63—64). Surgeons should work closely with patients and other care providers,
if needed, to ensure that the advantages, disadvantages, and risks of various treatments
and procedures are well understood.

Other Treatments

Aside from breast/chest and genital surgery, other surgical interventions may include
liposuction, lipofilling, and various aesthetic procedures. For male-to-female patients,
these may include “facial feminization surgery, voice surgery, thyroid cartilage reduc-
tion, gluteal augmentation (implants/lipofilling), [and] hair reconstruction” female-
to-male patients may seek pectoral implants (WPATH, 2011, pp. 57-58). There is
ongoing debate regarding whether these and other transition-related treatments are
“medically necessary” (and therefore covered by insurance). For example, in some cir-
cumstances, facial hair removal for male-to-female patients may constitute necessary
transition-related treatment: One study found that those who have undergone the pro-
cedure were “less likely to experience harassment in public spaces,” and harassment can
“have a negative impact on the success of a person’s treatment for gender dysphoria”
(Herman, 2013b, p. 19). In addition, voice and communication therapy to develop
vocal characteristics and nonverbal communication patterns congruent with gender
identity may prevent “vocal misuse and long-term vocal damage” (WPATH, 2011,
pp. 52-54).
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APPENDIX D
Review of Accession, Retention, and Separation Regulations

Directive Date Department
Air Force Instruction 36-2002, Regular Air Force and 4/7/1999, Air Force
Special Category Accessions revised 6/2/2014

Air Force Instruction Guidance Memorandum 8/27/2015 Air Force

AFI48-123_AFGM2015-01, “Guidance Memorandum:
AFI 48-123, Medical Examinations and Standards”

Air Force Instruction Guidance Memorandum 48- 1/29/2013 Air Force
123_AFGM4, “Air Force Guidance Memorandum to AFI
48-123, Medical Examinations and Standards”

Air Force Recruiting Service Instruction 36-2001, 8/1/2012 Air Force
Recruiting Procedures for the Air Force

Air Force Instruction 41-210, TRICARE Operations and 6/6/2012 Air Force
Patient Administration Functions

U.S. Army Recruiting Command, Pocket Recruiter Guide 7/1/2013 Army
Army Regulation 635-40, Physical Evaluation for 3/20/2012 Army
Retention, Retirement, or Separation

Army Regulation 601-280, Army Retention Program 9/15/2011 Army
Army Regulation 40-501, Standards of Medical Fitness 8/4/2011 Army
Army Regulation 40-66, Medical Record Administration 1/4/2010 Army
and Healthcare Documentation

Army Regulation 635-200, Active Duty Enlisted 9/6/2011 Army
Administrative Separations

Army Regulation 601-210, Active and Reserve 3/12/2013 Army
Components Enlistment Program

DoDI 6130.03, Medical Standards for Appointment, 4/28/2010, DoD
Enlistment, or Induction in the Military Services revised 9/13/11

DoDI 1332.18, Disability Evaluation System (DES) 8/5/2014 DoD
Office of the Under Secretary of Defense for Personnel 12/2008 DoD

and Readiness, Disability Evaluation System (DES) Pilot
Operations Manual
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Directive Date Department

Marine Corps Order 1040.31, Enlisted Retention and 9/8/2010 Marine Corps
Career Development Program

Marine Corps Order 6110.3, Marine Corps Body 8/8/2008 Marine Corps
Composition and Military Appearance Program

Marine Administrative Message 064/11, "Amplification 1/26/2011 Marine Corps
to Testing Accession Standards for the Purpose of
Application to Marine Office Commissioning Programs”

Navy Military Personnel Manual 1306-964, "Recruiting 5/9/2014 Navy
Duty”
Navy Medicine Manual P-117, Manual of the Medical 5/3/2012 Navy and Marine Corps

Department, Chapter 15, Article 15-31, “Waivers of
Physical Standards”
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EXECUTIVE SUMMARY

1) President Trump has tweeted that transgender individuals cannot serve in the
armed forces because our military “cannot be burdened with the tremendous
medical costs,” which we presume refers to the cost of providing medically
necessary transition-related health care to transgender personnel.

2) We are not aware of any full-scale analysis of the costs of discharging transgender
personnel from the armed forces, although scholars have addressed financial costs
associated with the provision of transition-related health care to transgender
service members.

3) If decisions about whether to allow military service by transgender personnel are
based on financial considerations, policymakers should take into account the costs
of discharging transgender service members, not just the costs of retaining them.

4) We estimate that the financial cost of fully implementing President Trump’s ban
on transgender service members would be $960 million.

5) We derive our estimate by multiplying the number of transgender service
members (12,800) by the average per-person cost of recruiting and training a
replacement for each service member who is discharged ($75,000).

6) By comparison, the RAND Corporation has found that the military’s total annual
cost of providing transition-related health care is, at most, $8.4 million.

7) The average annual cost of providing transition-related care for the entire
population of transgender troops is $656 per transgender service member per year,
because most transgender personnel do not require transition-related care during
their military careers.

8) The upshot of our analysis is that implementing President Trump’s transgender
service ban would cost $75,000 per person in order to accrue an annual savings of
$656 per person. For the military as a whole, fully implementing President
Trump’s ban would cost $960 million in pursuit of saving $8.4 million per year.
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Introduction

On July 26, 2017, President Donald Trump tweeted that, “the United States government
will not accept or allow transgender individuals to serve in any capacity in the U.S.
Military.” According to the President, “Our military ... cannot be burdened with the
tremendous medical costs,” presumably referring to the cost of providing medically
necessary transition-related health care to transgender personnel.1 While commentators
and scholars have addressed financial costs associated with the provision of such care, we
are not aware of any analysis of the costs of discharging transgender personnel from the
armed forces. If decisions concerning whether to allow transgender personnel to serve are
based on financial considerations, then policymakers should take into account the costs of
discharging the service members, not just the costs of retaining them under a policy of
equal treatment.

In this policy memo, we estimate that the financial cost of fully implementing President
Trump’s ban on transgender service members would be $960 million. In addition, we
compare the cost of fully implementing the ban to the cost of providing medically
necessary transition-related health care to transgender personnel. Given that the total
annual cost of providing such care is, at most, $8.4 million, the $960 million price tag of
fully implementing President Trump’s ban is more than 100 times greater than the annual
cost of retaining transgender service members and providing for their health care needs.”

Methodology

Several standard methodological approaches can be used to estimate the cost of
discharging service members, each with specific data needs and each well-documented in
the research and policy literature. For this analysis, we use a replacement-cost method
that assumes the military must pay to recruit and train one replacement service member
for each individual who is discharged. To derive the estimate reported here, we multiply
the number of service members who will be discharged by the cost of recruiting and
training one replacement. In the next section of our report, we review several approaches
for calculating implementation costs and explain why we utilize the replacement-cost
approach.

Lost-value method

In 2006, a Blue Ribbon Commission consisting of a former Secretary of Defense as well
as experts in military personnel policy estimated the financial cost of implementing the
“don’t ask, don’t tell” policy over a ten-year period, from FY 1994 through FY 2003.
According to the Commission, the cost of discharging 9,359 service members for
homosexuality during this period was $363.8 million, or $38,872 per person. Unlike the
studies described below that emphasize the cost of replacing each service member who
was discharged, the Commission’s focus was the value that the military would have
accrued from each service member who was discharged “had they not been discharged
prematurely.” The Commission’s emphasis, in other words, was lost-benefit costs, or
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“costs associated with losses to the military because a trained person is not in the services

anymore.”

To estimate the lost value for each premature discharge, and based on its access to
individual-level data on training courses that had been completed by service members
who were discharged, the Commission estimated the cost of recruiting and training
almost every individual who was discharged for homosexuality during the ten-year
period under consideration. Then, the Commission estimated “how much of that
investment the military recovered from each individual during a ‘cost recovery period.””*
Finally, the Commission subtracted the amount of recovered value from the initial
investment.” The Commission’s methodology recognized that the military lost a great
deal of value from service members who were discharged shortly after initial skills
training—that is, after a significant investment had been made in their training but before
they had returned any value to the armed forces. In other cases, when service members
were discharged after they had served a great deal of time, the military recovered much of
its investment. To use this approach, the Commission required training and length of
service data for individuals who had been discharged. These more precise data are not
available for this analysis at this time.

Replacement-cost method (Service-specific data)

In 2011, the Government Accountability Office (GAO) issued a report on costs
associated with implementing the “don’t ask, don’t tell” policy over a six-year period,
from FY 2004 through FY 2009.° According to GAO, the cost of discharging 3,664
service members for homosexuality during this period was $193.3 million, or $52,800 per
separation. To arrive at its estimate, GAO added the cost of replacing service members
who had been discharged ($185.6 million) to the administrative costs of separation ($7.3
million).” GAO defined replacement cost in terms of the cost to recruit and train new
service members who would replace those who had been discharged.

For recruiting costs, GAO calculated the average per-person recruiting cost for each
Service during each fiscal year under consideration, and then “multiplied each of these
averages by the number of separated servicemembers for each service.”® For training
costs, “GAO included variable costs, such as recruiting bonuses, and excluded fixed
costs, such as salaries and buildings ... because ... there would likely be no significant
increase in fixed costs when recruiting and training a relatively small number of
replacement personnel” (executive summary). Because GAO had access to Service-
specific training cost data, as well as individual-level data about the occupational
specialties of service members who had been discharged for homosexuality, it was able to
estimate the average cost of recruit training for each Service in each fiscal year. GAO
was also able to estimate the cost of initial skills (occupational) training in relevant
occupations and then multiply those costs “by the number of service members who held
that occupation in the year of their separation.”

As is the case with any estimation technique, GAO’s methodology had limitations. For
example, unlike the Army and Marine Corps, “the Navy was not able to fully
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disaggregate fixed and variable costs, and so our Navy recruiting calculations include
some fixed costs.”'® Nevertheless, GAO took extraordinary measures to assess the
reliability of its data, and its estimate is supported by GAO’s access to Service-specific
cost data as well as occupational data associated with specific service members who had
been discharged.

Replacement-cost method (non-Service-specific data)

In this report, we rely on a replacement-cost approach that is similar to GAO’s
methodology, but without Service-specific data about the cost of recruiting and training
or individual-level data about occupational specialties. We cannot use the Blue Ribbon
Commission’s lost-value methodology because we lack individual data about the length
of service or training courses completed by transgender service members currently
serving in the armed forces. Thus, we cannot distinguish the military’s initial investment
in recruiting and training from one transgender service member to another. Nor can we
use GAO’s replacement-cost methodology, since we do not know how the population of
transgender service members is distributed across the Services.

As a result, we use a replacement-cost approach that depends on average, DOD-wide per-
person training and recruiting costs. Consistent with this approach, we multiply the
number of transgender persons currently serving in the U.S. armed forces times the
average cost of recruiting and training one replacement. Because the President has said
that the military “will not accept or allow transgender individuals to serve in any
capacity,” our estimation technique is premised on the assumption that, if the President’s
order were fully implemented, the armed forces would be required to replace every
transgender service member who is discharged. Thus, the cost of implementing the order
is the number of individuals who would be discharged multiplied by the cost of recruiting
and training each replacement.

Variables
Average, per-person cost of recruiting and training

According to a 2015 estimate by Accession Medical Standards Analysis and Research
Activity (AMSARA), “Recruiting, screening and training costs are approximately
$75,000 per enlistee.”'’ While the AMSARA estimate is not explained in available
documents, our confidence in the estimate derives from three factors. First, a number of
reputable sources rely on the estimate for their own calculations.'? For example, a July
2017 GAO report on military personnel states that, “From fiscal year 2005 through fiscal
year 2015, the military services enlisted over 1.7 million servicemembers at an estimated
cost of approximately $75,000 per enlistee, according to the Department of Defense
(DOD).”"* GAO then cites the AMSARA data, indicating in a footnote that, “This is an
estimated cost to recruit, screen and train an enlistee as reported by the Accession
Medical Standards Analysis and Research Activity (AMSARA).”"*
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Second, the range of available per-person recruiting and training estimates is not large,
and the AMSARA estimate is a middle-range estimate compared with other figures. For
example, a higher-bound estimate is derived from the 2006 Blue Ribbon Commission,
which reported that the cost to train one Soldier in 2004 was $56,400, or $70,766 in 2015
dollars, and that the per-person cost of recruiting was $10,193, or $11,984 in 2015
dollars: $11,984 + $70,766 = $82,750."° A lower-bound estimate is derived from GAO,
which estimated in 1998 that the DOD-wide average per-person cost of enlisted training
was $28,800, or $41,878 in inflation-adjusted figures.'® Adding the inflation-adjusted
per-person recruiting cost of $11,984 + to $41,878 yields a lower-bound estimate of
$53,862.

Third, the AMSARA estimate is consistent with current cost estimates provided by two
independent experts in military budgeting and personnel policy. In August 2017, a former
senior Pentagon official with expertise in budgeting and personnel told us that the
average, DOD-wide cost of recruiting and training, from entry to reporting to first duty
station, is $60,000, not including salary and benefits during training. With the addition of
salary and benefits, the official’s $60,000 estimate would be quite close to the AMSARA
estimate. A War College faculty member with expertise in budgeting and personnel told
us in August 2017 that, in his Service, the average cost from arrival at recruit training to
graduation is approximately $76,000, including all overhead. Further, this figure
increases to approximately $83,000 to $107,000 depending on the type of initial-skills
training and the time of the year."’

Population of currently serving transgender service members

While media reports on military service by transgender personnel frequently mention that
15,000 transgender troops currently serve in the U.S. armed forces, “no studies have
directly measured the prevalence or incidence of transgender individuals currently
serving in the active or reserve component.”18 In the absence of opportunities to measure
the population directly, scholars have relied on estimates instead. Gary Gates and Jody
Herman at UCLA Williams Institute published a 2014 study estimating that 15,500
transgender troops serve in the armed forces.'” Professor Aaron Belkin published a 2015
New England Journal of Medicine study in which he estimated that 12,800 transgender
troops serve in the armed forces.*® Additionally, the RAND Corporation published a 2016
study that included five estimates of the population of transgender service members,
ranging from a low of 2,150 to a high of 10,790.*'

Gates and Herman are widely recognized as leading experts in estimating LGBT
populations whose sizes are difficult to ascertain. Based on surveys that include questions
about military service, they begin by estimating that approximately 21.4 percent of
transgender adults have served in the armed forces.”” Gates has estimated that there are
approximately 700,000 transgender adults in the U.S.*> With these two data points, Gates
and Herman calculated that approximately 150,000 transgender adults serve or have
served in the military. Gates and Herman then determined that among non-transgender
American adults, “5.4% of men who report any military service are on active duty along
with 9.8% of women.”** Assuming that the ratio of currently serving troops to veterans is
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the same for transgender and non-transgender populations, Gates and Herman then apply
the ratios above (5.4% of men and 9.8% of women) to the estimated population of
transgender veterans and estimate that 15,500 transgender Americans serve currently in
the military.” In 2015, Belkin adjusted the Gates/Herman estimate downward to reflect
the downsizing of the armed forces in recent years as well as the fact that Gates and
Herman had included troops in the Individual Ready Reserve. Belkin thus arrived at the
estimate of 12,800.%°

In 2016, the RAND Corporation calculated five estimates of the number of currently
serving transgender personnel in the Active and Reserve components. RAND “applied
measures of population prevalence to DOD force size estimates to estimate the
prevalence in the U.S. military” of transgender individuals.>’ In other words, RAND
identified distinct estimates of the percentage of transgender civilian adults in the U.S.
and then multiplied these percentages by the size of the U.S. military. For example,
RAND multiplied the estimated percentage of transgender adults in California (.1%) by
the size of the military, including Active and Reserve components, to derive its lower
bound estimate of 2,150, and the estimated percentage of transgender adults in
Massachusetts (.5%) by the size of the military to derive its upper bound estimate of
10,790. RAND multiplied a weighted California and Massachusetts estimate (.16%) by
the size of the military to derive a middle-range estimate of 3,450. RAND then multiplied
the size of the military force by “an adjustment of this population-weighted approach
based on the natal male/female distribution in the military, yielding a prevalence estimate
of 0.19 percent; and ... a doubling of the population-weighted, gender-adjusted value,
yielding a prevalence estimate of 0.37 percent.”*® These gender-adjusted calculations
yielded middle-range estimates of the population of transgender service members of
3,960 and 7,830.

In our calculations, we rely on Belkin’s estimate of 12,800 because it falls between the
lower- and higher-bound estimates of RAND and Gates/Herman, and because the
military downsized after the latter published their data. Belkin’s 2015 calculations reflect
this reduction.

Cost of care and utilization rates

Belkin estimated in 2015 that 188 transgender service members would require transition-
related care (surgery and/or hormones) in any given year and that the total cost to provide
such care would be $5.6 million.”” In 2016, RAND estimated that between 49 and 420
transgender service members would require transition-related care (surgery and/or
hormones) in any given year and that the total cost to provide such care would be
between $2.4 million and $8.4 million.*

U.S. Representative Vicky Hartzler estimated recently that the cost of providing
transition-related care to transgender service members would be $1.3 billion over the next
ten years.’' Rep. Hartzler erred, however, in assuming that every transgender service
member who requires surgery needs “the full catalog of surgical options,” rather than
relying on data about the actual utilization of transition-related care, as Belkin and RAND

SA.156



Case: 18-35347, 05/14/2018, ID: 10872217, DktEntry: 22-1, Page 160 of 165
Case 2:17-cv-01297-MJP Document 46-3 Filed 09/14/17 Page 9 of 13

did.** Moreover, Rep. Hartzler’s estimate that 30 percent of transgender service members
require surgery is not based on data reflecting actual utilization rates. By contrast, the
Belkin and RAND estimates are based on actual utilization rates from insurance pools
consisting of, at minimum, hundreds of thousands of insurance-years. Unlike Belkin’s
study, which was published in one of the pre-eminent peer-reviewed medical journals in
the world, Rep. Hartzler’s estimates were calculated by her office staff, whose scholarly
credentials are unknown.™

Family Research Council Senior Fellow Peter Sprigg estimated recently that the cost of
providing transition-related care to service members will be $3.7 billion over the next ten
years.>* Sprigg errs, however, in assuming “that every transitioning service member
would request a one-year leave of absence at a 10-year cost of $1.8 billion,” an
assumption that is inconsistent with scholarship on gender transition as well as the
experiences of foreign militaries that allow transgender personnel to serve.*> Similar to
Hartzler, Sprigg wrongly assumes that every transgender service member who requires
surgery needs a “comprehensive package” of treatment ($110,450 for transgender men
and $89,050 for transgender women), rather than relying on data about actual utilization
rates and the actual average cost of transition-related care ($31,931).*® Finally, Sprigg’s
estimate that 6,900 transgender service members will require surgery is based on non-
random survey data concerning the percent of transgender individuals who say that they
plan to have surgery. Scholars have confirmed, however, that actual utilization rates are
lower than self-reports of an intent to have surgery.”’

Given the numerous errors in Hartzler’s and Sprigg’s calculations—measured against the
scholarly and peer-reviewed research on cost of care that Belkin and the RAND authors
have published—we rely on RAND’s higher-bound cost estimate of $8.4 million per
year.

Cost of discharging all transgender personnel

Our estimate is that the cost of discharging all transgender personnel from the military
would be $960 million. We arrived at our estimate by multiplying the per-person cost of
recruiting and training replacements by the number of currently serving transgender
service members: $75,000 x 12,800 = $960 million.

In addition, we compare the cost of fully implementing the President’s ban with two
related figures. First, according to analysts at the RAND Corporation, and as addressed
above, the cost of providing medically necessary transition-related health care to
transgender personnel is, at most, $8.4 million per year.

Second, as mentioned above, the average total per-person cost of transition-related health
care for those service members who need it is $31,931. The average total per-person cost
of care for those who need it ($31,931) is higher than the average annual per-person cost
of providing care for the entire population of transgender service members ($656)
because most transgender personnel do not require transition-related care during their
military careers.*® Thus, even when focusing exclusively on those transgender service
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members who need transition-related care, President Trump’s announced ban does not
make financial sense. On a per-person basis, the military would spend $75,000 to achieve
a savings of $31,931.

Lower- and higher-bound estimates

The actual cost of implementing the President’s order may be lower than our estimate if
the actual cost of training and recruiting is less than $75,000, and/or if the actual
population of transgender personnel is less than 12,800. To estimate this lower-bound
amount, we use the lowest training and recruiting cost estimate that we identified
($53,862), and the lowest population estimate (2,150), to arrive at an estimated total cost
of $115 million ($53,862 x 2,150 = $115 million). Another possibility is that the military
may be unable to identify all transgender personnel, and may instead discharge only those
transgender service members who revealed their gender identity following the June 30,
2016 announcement of an inclusive policy. The Coast Guard Commandant reported on
August 1, 2017 that 13 transgender members of the Coast Guard have revealed their
gender identity. With a total Active and Selected Reserve force of 47,992, this means that
.00027 of Coast Guard members have revealed that they are transgender.” If applied to
the entire U.S. military, this would mean that .00027 x 2,165,000 = 585 transgender
service members have revealed their gender identity. If President Trump discharges all of
the estimated 585 transgender service members who have acknowledged their gender
identity, and using the lower-bound cost estimate for recruiting and training, the total cost
of implementing the ban would be $32 million ($53,862 x 585 = $32 million).

By contrast, the actual cost of implementing the President’s order may exceed our
estimate if the actual cost of training and recruiting is more than $75,000, and/or if the
actual population of transgender personnel is greater than 12,800. To estimate this higher-
bound amount, we use the highest training and recruiting cost estimate that we identified
($82,750), and the highest population estimate (15,500), to arrive at a projected total cost
of $1.3 billion ($82,750 x 15,500 = $1.3 billion). In addition, the $75,000 average per-
person recruiting and training cost that we relied upon in our calculations does not
include administrative expenses associated with investigating and discharging
transgender personnel, or separation costs (such as separation travel) associated with each
discharge. Administrative costs of enforcing the ban could be quite high, as a single trial
can cost millions of dollars in staff time. (At the time of writing, the authors are aware of
several litigation teams preparing lawsuits to challenge the ban.) Finally, our cost
estimates, for the most part, capture the cost of training enlisted personnel, not officers. If
the military discharges even a handful of transgender officers performing mission-critical
specialties, such as physicians or fighter pilots, the cost of enforcing the ban would
exceed our estimates.

Conclusion:
Our analysis, which is intended to support public discussion of an important national

policy issue, suggests that the direct and indirect costs associated with implementing an
order to discharge all transgender military personnel, as tweeted by President Trump on
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July 26, 2017, would be $960 million. We arrived at our estimate by multiplying the
number of currently serving transgender service members by the cost of recruiting and
training replacements. Given that the cost of providing medically necessary transition-
related care to transgender personnel is, at most, $8.4 million per year, the $960 million
price tag for fully implementing President Trump’s ban is more than 100 times greater
than the annual cost of retaining transgender service members and providing for their
health care needs.
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*The views and findings expressed here are those of the authors and should not be assumed to
reflect an official policy, position or decision of the U.S. Naval Postgraduate School or the
U.S. Government.
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