
UNITED STATES DISTRICT COURT 

JANET JENKINS, et al., 
Plaintiffs 

V. 

KENNETH L. MILLER, eta!., 
Defendants 

FOR THE 

DISTRICT OF VERMONT 

) 
) 
) 
) 
) 
) 
) 

Docket No. 2: 12-cv-184 

DEFENDANTS PHILIP ZODHIATES, VICTORIA HYDEN AND 
RESPONSE UNLIMITED, INC.'S MOTION FOR RECONSIDERATION IN PART 

Defendants Philip Zodhiates, Victoria Hyden and Response Unlimited, Inc. ("RUL") 

(collectively "Defendants"), respectfully request that the Court reconsider the portion of its 

April 6, 2015 ruling that denied entry ofthe protective order proposed by Defendants. 

Memorandum 

Defendants appreciate the Court's thoughtful consideration when staying this action to 

limit the danger of fundamental unfairness it poses to the parallel criminal case in which Mr. 

Zodhiates has been indicted. Defendants respectfully request that the Court reconsider only the 

portion of its ruling that denied entry of a protective order restricting the use of discovery. The 

risk of prejudicial pretrial publicity is very real and a protective order would in no way interfere 

with the ability of Ms. Jenkins to testify as a witness in the parallel criminal case, which is the 

only stated reason Plaintiff seeks to avoid a protective order. 
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First, there is a substantial risk of prejudicial pretrial publicity in the absence of a 

protective order. The Associated Press is actively covering both the civil and criminal cases. 

Within 24 hours of this Court's entry of a stay, counsel for Defendants received an inquiry from 

the Associated Press and articles regarding the stay were published. Declaration of David A. 

Boyd ("Boyd Declaration")~ 2, Exhibits A, B. The Associated Press has also continually 

covered the parallel criminal case, most recently attending and publishing an article about a 

suppression hearing held in March 2015. !d.,~ 3, Exhibit C. 

The Sixth Amendment guarantees the right to a fair trial, which means a trial untainted by 

prejudicial pretrial publicity. See United States v. Cojab, 996 F.2d 1404, 1407 (2d Cir. 1993). 

Indeed, trial judges in criminal cases have "an affirmative constitutional duty to minimize the 

effects of prejudicial pretrial publicity." Gannet Co. v. DePasquale, 443 U.S. 368, 378 (1979). 

The constitutional limitation of prejudicial pretrial publicity in criminal cases is wholly 

consistent with a protective order restricting discovery in this case to this case because discovery 

is not presumptively public. "Documents that play no role in the performance of A1iicle III 

functions, such as those passed between the parties in discovery, lie entirely beyond" the 

presumption of public access to judicial records. SEC v. TheStreet.com, 273 F.3d 222, 231 n.9 

(2d Cir. 2001 ). 

Second, entry of a protective order would have no impact on the ability of Ms. Jenkins to 

testify as a witness in the parallel criminal case. As a threshold matter, Ms. Jenkins will not need 

to review the documents that Response Unlimited, Inc. has previously produced to the 

Government, and will be producing to Ms. Jenkins, to testify as a witness in the criminal case. 

All of the documents in question have been produced to the Government, which will choose 

those they wish to discuss with Ms. Jenkins. Further, the documents generally are not about Ms. 
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Jenkins, and to the extent they are, discuss primarily judicial records from litigation between Ms. 

Jenkins and Lisa Miller that are both known by, and available to, Ms. Jenkins, or published 

newspaper articles. 1 Boyd Declaration~ 4. Further, because the Government is not a party to 

this action, a protective order could not have any impact on the Government's ability to show 

Ms. Jenkins any documents it possesses before calling her as a witness in the criminal case. 

It should be stressed that the only reason advanced by Plaintiff for resisting a protective 

order is her stated need to review documents as a witness in the criminal trial. With the stay of 

the civil case, if there ever were any other reason to disseminate the documents, that reason no 

longer exists. 

Dated: Burlington, Vermont 
April20, 2015 

Is/ David A. Bovd 
Robert B. Hemley, Esq. 
David A. Boyd, Esq. 
Gravel & Shea PC 
76 St. Paul Street, i 11 Floor, P. 0. Box 369 
Burlington, VT 05402-0369 
(802) 658-0220 
rhemley@gravelshea.com 
dboyd@gravelshea.com 
For Defendants Philip Zodhiates, Victoria 
Hyden and Response Unlimited, Inc. 

1 Defendants suggest that they will provide the documents, under seal, to the Court for an 
in camera review should there be any doubt about their nature. 
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UNITED STATES DISTRICT COURT  
 

FOR THE 
 

DISTRICT OF VERMONT 
 
 
 
JANET JENKINS, et al., ) 
 Plaintiffs ) 
   ) 
  v. )  Docket No. 2:12-cv-184 
   ) 
KENNETH L. MILLER, et al., ) 
 Defendants ) 
 
 
 

CERTIFICATE OF SERVICE 
 
 I, David A. Boyd, Esq., attorney for Defendants Philip Zodhiates, Victoria Hyden and 

Response Unlimited, Inc., certify that, on April 20, 2015, I served Defendants Philip Zodhiates, 

Victoria Hyden and Response Unlimited, Inc.’s Motion for Reconsideration in Part through the 

CM/ECF system on the following individuals: 

Ritchie E. Berger, Esq. 
rberger@dinse.com 
 

Robert G. Cain, Esq. 
rcain@pfclaw.com 
 

Eugenia A. Cowles, AUSA 
eugenia.cowles@usdoj.gov 

Michael J. DePrimo, Esq. 
michaeldeprimo@gmail.com 
 

Emily J. Joselson, Esq. 
ejoselson@langrock.com 

Katherine B. Kramer, Esq. 
kkramer@langrock.com 
 

Frank H. Langrock, Esq. 
flangrock@langrock.com 
 

Brooks G. McArthur, Esq. 
bmcarthur@jarvismcarthur.com 
 

Thomas E. McCormick, Esq. 
tem@mc-fitz.com 
 

Peggy J. Schmitz, Esq. 
schmitz@ccj.com 
 

Lisa B. Shelkrot, Esq. 
lshelkrot@langrock.com 
 

Steven J. Shrock, Esq. 
shrock@ccj.com 
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Norman C. Smith, Esq. 
nc.smith@myfairpoint.net 
 

Sarah Star, Esq. 
srs@sarahstarlaw.com 
 

Sophie E. Zdatny, Esq. 
szdatny@dinse.com 
 

 

 Dated:  Burlington, Vermont 
   April 20, 2015 
 
 
        /s/ David A. Boyd     
       David A. Boyd, Esq. 
       Gravel & Shea PC 
       76 St. Paul Street, 7th Floor, P. O. Box 369 
       Burlington, VT  05402-0369 
       (802) 658-0220 
       dboyd@gravelshea.com 
       For Defendants Philip Zodhiates, Victoria 

Hyden and Response Unlimited, Inc. 
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