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Dear Ms. Dwyer: 
 

We write to inform the Court that today the Secretary of Homeland Security 
issued a memorandum in response to the decision in NAACP v. Trump, 298 F. Supp. 
3d 209 (D.D.C. Apr. 24, 2018), that had vacated and remanded the memorandum 
rescinding the Deferred Action for Childhood Arrivals (DACA) policy issued by her 
predecessor, Acting Secretary Duke. The D.C. district court had stayed its order for 
ninety days to allow the Department of Homeland Security to provide additional 
explanation of the basis for the DACA rescission, and Secretary Nielsen has now 
provided that explanation. 

 
Secretary Nielsen’s memorandum concurs with the reasoning of the Duke 

memorandum and declines to disturb it. Mem.1. In particular, Secretary Nielsen 
confirms that the Duke memorandum rests not solely on a legal conclusion that 
DACA is illegal, but also on an independent determination, rooted in enforcement 
discretion, that the serious questions concerning the legality of DACA are a sufficient 
basis to rescind the policy, whether or not a court would ultimately hold it 
unlawful. Mem.2. As explained in the government’s briefs and argument to this Court, 
that discretionary enforcement rationale is not judicially reviewable, and regardless it is 
not arbitrary and capricious—especially in light of Secretary Nielsen’s further 
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explanation of why, as we have argued here, DACA is materially indistinguishable 
from the Deferred Action for Parents of Americans and Lawful Permanent Residents 
(DAPA) policy under the Fifth Circuit’s analysis of the Immigration and Nationality 
Act. Mem.2.  

 
In concurring with the Duke memorandum’s rescission of DACA, Secretary 

Nielsen’s memorandum also further elaborates independent enforcement policy 
reasons that support the rescission (Mem.3), and why the asserted reliance interests of 
DACA recipients do not lead to a different result (Mem.4). Those enforcement 
discretion rationales further confirm the lawfulness of the DACA rescission because 
they too are neither judicially reviewable nor arbitrary and capricious, in light of the 
sweeping discretion the agency has in establishing enforcement policies and priorities. 

 
Accordingly, the preliminary injunction requiring the maintenance in part of the 

DACA policy should be vacated, and plaintiffs’ claims should be dismissed.  
 
       
      Sincerely,  
 
 

s/ Abby C. Wright   
      Abby C. Wright 
      Attorney 
 
cc: all counsel (via CM/ECF) 
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CERTIFICATE OF SERVICE 

I hereby certify that on June 22, 2018, I electronically filed the foregoing with 

the Clerk of the Court for the United States Court of Appeals for the Ninth Circuit by 

using the appellate CM/ECF system. Participants in the case are registered CM/ECF 

users, and service will be accomplished by the appellate CM/ECF system.  

 
 

 s/Abby C. Wright 
      ABBY C. WRIGHT 
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