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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF VERMONT 

 

 

JANET JENKINS, et al.,    :       

  Plaintiffs,    :  

       :  

 v.      :     Civil Action No. 2:12-cv-00184-WKS 

       :  

KENNETH L. MILLER, et al.,   : 

  Defendants.    : 

 

 

RESPONSE OF LIBERTY UNIVERSITY, INC. AND  

THOMAS ROAD BAPTIST CHURCH, INC. TO  

PLAINTIFFS’ MOTION TO AMEND COMPLAINT  

       

The Court should deny Plaintiffs’ Motion to Amend Complaint because the proposed 

Second Amended Complaint contains an incorrect caption and it fails to remove unsupported 

agency and factual allegations about the Respondents.  Doc. 127.  The proposed Second 

Amended Complaint ignores the Court’s Opinion and Order dismissing Plaintiffs’ claims against 

Liberty University and Thomas Road Baptist Church.  Doc. 166. 

First, the caption to the proposed Second Amended Complaint continues to list as 

“Defendants” (1) “Liberty University,” (2) “its related ministry, Thomas Road Baptist Church, 

Inc.,” (3) “Linda M. Wall, ... as agent for Thomas Road Baptist Church, Inc.” and (4) “Victoria 

Zodhiates ... as an agent for ... Liberty University and its related ministry Thomas Road Baptist 

Church, Inc.”  Doc. 127-1 at 1.  However, the Court previously dismissed all of Plaintiffs’ claims 

against Liberty University and Thomas Road Baptist Church and found that Plaintiffs had pled 

no facts to support their agency allegations as to Hyden or Wall. Doc. 116 at 30, 32.  The caption 

of the pleadings therefore needs to conform to the Court’s Opinion and Order. 

‘Ministerial tidiness’ leads to accurate final judgments.  Judges and parties also 

want to be able to open a case file and reap the convenience of learning who is 
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left in a case by consulting the caption; at a minimum, they should not be misled 

by it. 

Shinholster v. Langston, 606CV073, 2008 WL 4762306, *7 n.6 (S.D. Ga. Oct. 28, 2008) 

(directing parties who “persist in including a dismissed defendant in the caption on their 

pleadings” to cease this practice).  Prior to the filing of Plaintiffs’ Motion to Amend, Liberty 

University and Thomas Road Baptist Church asked Plaintiffs to remove their names from the 

case caption.  Plaintiffs refused to do so, advising that they were not planning on filing a motion 

to amend the caption.  See id. (inclusion of dismissed parties in subsequent case captions by the 

clerk and parties was “erroneous”).  See also Bare v. Fed. Exp. Corp., 886 F. Supp. 2d 600, 606 

(N.D. Ohio 2012) (agreeing with defendant that a motion to amend a case caption “to remove a 

previously dismissed party is wholly unnecessary”). 

Second, Plaintiffs continue to advance some of the same agency allegations that the Court 

deemed to be “conclusory” and lacking in factual support.  Doc. 116 at 29-30.  For example, the 

proposed Second Amended Complaint still asserts that Linda Wall, Lisa Miller, Deborah 

Thurman and “others” are “agents” of Thomas Road Baptist Church.  Doc. 127-1 at ¶ 22.  These 

assertions are wholly irrelevant to Plaintiffs’ claims against the remaining defendants and ignore 

the Court’s holding that “[a]n agent is a person authorized by another to act on that other’s 

account,” and that “agency requires a manifestation by the principal that the agent shall act for 

it.”  Doc. 116 at 30.   

Third, the proposed Second Amended Complaint is replete with allegations about 

Respondents, their officers and agents that are not necessary to Plaintiffs’ claims against the 

remaining defendants and are immaterial, impertinent and scandalous, not to mention false.  For 

example, Plaintiffs continue to allege that “Lisa Miller's attorneys Mathew Staver and Rena 

Lindevaldsen also routinely instructed their Law School students that the correct course of action 
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for a person in Lisa Miller's situation would be to engage in ‘civil disobedience’ and defy court 

orders.”  Doc. 127-1 at ¶ 42.  Plaintiffs also continue to allege that “Dean Staver fired several 

members of the admissions and financial aid department who were under his supervision.”  Id. at 

¶ 53.  The Court has already rejected these allegations, noting that “there is no factual support for 

the assertion that the attorneys committed a tortious act—or conspired to commit a tortious act—

that caused injury to Janet Jenkins.”  Doc. 116 at 29.  Moreover, these allegations have no 

relevance to Plaintiffs’ claims against the remaining defendants and serve no purpose other than 

to prolong the harassment of Liberty University and Thomas Road Baptist Church.1 

Plaintiffs’ refusal to remove the false allegations about Liberty University and Thomas 

Road Baptist Church is improper.  “The body of the complaint may not include these individuals 

or entities as defendants, and the complaint should not allege violations by [dismissed 

defendants].”  Ward v. City of Sparks, 3:09-CV-00007-RCJ, 2010 WL 4053918, *3 (D. Nev. 

Oct. 14, 2010) (denying leave to file amended complaint, “warn[ing] plaintiff that his amended 

complaint is not a legal brief,” and requiring plaintiff to “focus on providing facts that help to 

establish conduct and policies by appropriate defendants”) (emphasis added). 

The proposed Second Amended Complaint also runs afoul of the requirement that 

pleadings contain only “a short and plain statement of the claim” and that “each allegation must 

be simple, concise, and direct.” Fed. R. Civ. P. 8(a)(2) and (d)(1).  In addition, Plaintiffs’ 

inclusion of “immaterial, impertinent and scandalous matter” in the Second Amended Complaint 

is incompatible with Fed. R. Civ. P. 12(f).  See, e.g., Alvarado-Morales v. Digital Equip. Corp., 

                                                 
1
 These are not isolated examples.  Plaintiffs have made almost no effort to delete allegations of 

supposedly incriminating conduct by the Respondents, their officers or agents from the proposed Second 

Amended Complaint.  See e.g., Doc. 127-1 at ¶ 43 (alleging that “TRBC Head Pastor Jonathan Falwell 

was among several religious leaders who [signed] a public declaration, known as The Manhattan 

Declaration”); id. at ¶ 22 (alleging that “the President of Liberty University, Jerry Falwell, Jr. donated 

substantial sums to the [Protect Isabella Coalition] to enable it to produce television and radio 

commercials”). 
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843 F.2d 613, 617-18 (1st Cir. 1988) (affirming the striking of “scandalous matter which 

impugned the character of defendants” because “they are superfluous descriptions and not 

substantive elements of the cause of action [and] [a]s such, they have no place in pleadings 

before the court”); Fantasy, Inc. v. Fogerty, 984 F.2d 1524, 1527 (9th Cir. 1993) rev'd on other 

grounds, 510 U.S. 517, 114 (1994) (“‘Immaterial’ matter is that which has no essential or 

important relationship to the claim for relief or the defenses being pleaded”). 

Plaintiffs’ current position is not reached by oversight or inadvertence.  Prior to the filing 

of Plaintiffs’ Motion to Amend, the undersigned counsel asked Plaintiffs to correct the caption 

and remove those allegations about Liberty University and Thomas Road Baptist Church that 

were inaccurate and irrelevant from the proposed Second Amended Complaint.  See Exhibit A, 

attached hereto.  Plaintiffs refused to do so, choosing instead to leave their immaterial, 

impertinent and scandalous allegations in the proposed complaint where they are available to be 

reviewed by the media and the general public.  Plaintiffs refused to take the steps necessary to 

clarify that their claims against Respondents have been dismissed, opting instead to use the Court 

docket inappropriately to continue to air grievances against Respondents.  If Plaintiffs’ Motion to 

Amend is granted without these allegations being struck, Liberty University and Thomas Road 

Baptist Church will continue to be harmed in the court of public opinion.  Such tactics should not 

be countenanced.  “A complaint in a lawsuit is not a press release.” Rapp v. Jews for Jesus, Inc., 

944 So. 2d 460, 463 (Fla. Dist. Ct. App. 2006) rev’d on other grounds, 997 So. 2d 1098 (Fla. 

2008) (affirming the striking of “redundant, bellicose, and unnecessary” allegations). 

The Court should therefore deny without prejudice Plaintiffs’ Motion for Leave to 

Amend and direct Plaintiffs to remove Liberty University and Thomas Road Baptist Church 

from the caption and to delete all other allegations concerning Respondents, their officers and 

Case 2:12-cv-00184-wks   Document 129   Filed 12/19/13   Page 4 of 5



 

{B1160868.1}5 

 

agents that are not necessary to Plaintiffs’ claims against the remaining defendants.  Further, as 

Plaintiffs had no reasonable basis for refusing to make the corrections requested by Respondents, 

Liberty University and Thomas Road Baptist Church respectfully request that the Court award 

them the reasonable costs and fees they incurred in preparing this Response. 

 Dated at Burlington, Vermont, this 19th day of December 2013.    

      DINSE, KNAPP & McANDREW, P.C. 

      /s/ Ritchie E. Berger_____________________ 

      Ritchie E. Berger, Esq. 

      Sophie E. Zdatny, Esq. 

      209 Battery Street, P.O. Box 988 

      Burlington, VT 05402 

      (802) 864-5751 

      rberger@ dinse.com 

      szdatny@dinse.com 

 

      Attorneys for Liberty University, Inc. and  

      Thomas Road Baptist Church, Inc. 

 

 

CERTIFICATE OF SERVICE 

 

 I HEREBY CERTIFY that a true and correct copy of the foregoing was filed 

electronically with the Court on December 19, 2013. Service will be effectuated by the Court’s 

electronic notification system upon all counsel or parties of record. 

      DINSE, KNAPP & McANDREW, P.C. 

 

      /s/ Ritchie E. Berger          

      Ritchie E. Berger, Esq. 

 

      Attorney for Liberty University, Inc., and  

      Thomas Road Baptist Church, Inc. 
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Exhibit A   

 
to 

 

RESPONSE OF LIBERTY UNIVERSITY, INC. AND  

THOMAS ROAD BAPTIST CHURCH, INC. TO  

PLAINTIFFS’ MOTION TO AMEND COMPLAINT  
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