
UNITED STATES COURT OF APPEALS 

FOR THE THIRD CIRCUIT 

_________________ 

 

No. 17-3113 

_________________ 

 

JOEL DOE, a Minor, by and through his Guardians  

John Doe and Jane Doe; MACY ROE; MARY SMITH;  

JACK JONES, a minor, by and through his Parents 

John Jones and Jane Jones, *CHLOE JOHNSON, A minor 

by and through her Parent Jane Johnson; *JAMES JONES, A Minor 

by and through his Parents John Jones and Jane Jones 

                                                   Appellants 

 

v. 

 

BOYERTOWN AREA SCHOOL DISTRICT;  

DR. BRETT COOPER, In his official capacity as Principal; 

DR. E. WAYNE FOLEY, In his official capacity as Assistant Principal;  

DAVID KREM, Acting Superintendent 

 

PENNSYLVANIA YOUTH CONGRESS FOUNDATION (Intervenor in D.C.) 

 

            *(Pursuant to Court Order dated 04/06/18) 

____________ 

 

On Appeal from the United States District Court 

for the Eastern District of Pennsylvania 

(E.D. Pa. No. 5-17-cv-01249) 

District Judge: Honorable Edward G. Smith 

____________ 

 

Argued May 24, 2017 

____________ 

 

Before: MCKEE, SHWARTZ and NYGAARD, Circuit Judges 

 

_________________ 

 

JUDGMENT 

_________________ 
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 We agree Plaintiffs have not demonstrated a likelihood of success on the 

 

merits and that they have not established that they will be irreparably harmed if 

 

their Motion to Enjoin the Boyertown School District’s policy is denied. 

 

 We therefore Affirm the District Court’s denial of a preliminary injunction 

 

substantially for the reasons that the Court explained in its exceptionally well 

 

reasoned Opinion of August 25, 2017. 

 

 A formal Opinion will follow.  The mandate shall issue forthwith.  The 

time for filing a petition for rehearing will run from the date that the Court’s 

formal opinion is entered on the docket.   

       For the Court, 

 

       Theodore A. McKee 

       Circuit Judge   

 

       ATTEST: 

 

       s/ Patricia S. Dodszuweit 

       Clerk 

 

DATED: May 24, 2018      
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PATRICIA S. DODSZUWEIT 

CLERK 

 

    

 

OFFICE OF THE CLERK
 

UNITED STATES COURT OF APPEALS 

21400 UNITED STATES COURTHOUSE 

601 MARKET STREET 
PHILADELPHIA, PA  19106-1790 

Website: www.ca3.uscourts.gov 

     

May 24, 2018 

 

 

TELEPHONE
 

215-597-2995 

Maureen P. Alger 

Cooley  

3175 Hanover Street 

Palo Alto, CA 94304 

 

David W. Brown 

Levin Legal Group  

1800 Byberry Road 

1301 Masons Mill Business Park 

Huntingdon Valley, PA 19006 

 

Matthew J. Clark 

Foundation for Moral Law  

1 Dexter Avenue 

Montgomery, AL 36104 

 

Leslie Cooper 

American Civil Liberties Union  

125 Broad Street 

18th Floor 

New York, NY 10004 

 

Mary J. Eaton 

Willkie, Farr & Gallagher  

787 Seventh Avenue 

New York, NY 10019 

 

Nicholas S. Feltham 

Drinker Biddle & Reath  

One Logan Square 

Suite 2000 

Philadelphia, PA 19103 
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Kellie M. Fiedorek 

Alliance Defending Freedom  

440 First Street, N.W. 

Suite 600 

Washington, DC 20001 

 

Terry L. Fromson 

Women's Law Project  

125 South 9th Street 

Suite 300 

Philadelphia, PA 19107 

 

Omar Gonzalez-Pagan 

Lambda Legal  

120 Wall Street 

19th Floor 

New York, NY 10005 

 

Cathy R. Gordon 

Litchfield Cavo  

420 Fort Duquesne Boulevard 

One Gateway Center, Suite 600 

Pittsburgh, PA 15222 

 

Christiana M. Holcomb 

Alliance Defending Freedom  

440 First Street, N.W. 

Suite 600 

Washington, DC 20001 

 

Michael I. Levin 

Levin Legal Group  

1800 Byberry Road 

1301 Masons Mill Business Park 

Huntingdon Valley, PA 19006 

 

Jesse R. Loffler 

Fried Frank Harris Shriver & Jacobson  

One New York Plaza 

New York, NY 10004 

 

Janice Mac Avoy 

Fried Frank Harris Shriver & Jacobson  

One New York Plaza 

New York, NY 10004 
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Gary S. McCaleb 

Alliance Defending Freedom  

15100 North 90th Street 

Scottsdale, AZ 85260 

 

Shannon P. Minter 

National Center for Lesbian Rights  

870 Market Street 

Suite 370 

San Francisco, CA 94102 

 

Ryan M. Moore 

Dechert  

2929 Arch Street 

18th Floor, Cira Centre 

Philadelphia, PA 19104 

 

Amanda L. Nelson 

Cozen O'Connor  

45 Broadway 

16th Floor 

New York, NY 10006 

 

Alice O'Brien 

National Education Association  

Office of General Counsel 

1201 16th Street, N.W. 

Washington 

Washington, DC 20036 

 

Aaron M. Panner 

Kellogg Hansen Todd Figel & Frederick  

1615 M Street NW 

Suite 400 

Washington, DC 20036 

 

Wesley R. Powell 

Willkie, Farr & Gallagher  

787 Seventh Avenue 

New York, NY 10019 

 

Cynthia C. Robertson 

Pillsbury Winthrop Shaw Pittman  

1200 17th Street, N.W. 

Washington, DC 20036 
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Mary Catherine Roper 

American Civil Liberties Union of Pennsylvania  

P.O. Box 60173 

Philadelphia, PA 19106 

 

Jeremy L. Samek 

Independence Law Center  

23 North Front Street 

Harrisburg, PA 17101 

 

Harper Seldin 

Cozen O'Connor  

1650 Market Street 

One Liberty Place, Suite 2800 

Philadelphia, PA 19103 

 

Honorable Edward G. Smith 

United States District Court for the Eastern District of Pennsylvania  

Holmes Building 

101 Larry Holmes Drive 

4th Floor 

Easton, PA 18042 

 

Ria Tabacco Mar 

American Civil Liberties Union  

125 Broad Street 

18th Floor 

New York, NY 10004 

 

Randall L. Wenger 

Independence Law Center  

23 North Front Street 

Harrisburg, PA 17101 

 

Amy Whelan 

National Center for Lesbian Rights  

870 Market Street 

Suite 370 

San Francisco, CA 94102 

 

Scott B. Wilkens 

Jenner & Block  

1099 New York Avenue 

Suite 900 

Washington, DC 20001 
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Kara C. Wilson 

Cooley  

3175 Hanover Street 

Palo Alto, CA 94304 

 

 

RE: Joel Doe, et al v. Boyertown Area School District, et al 

Case Number: 17-3113 

District Court Case Number: 5-17-cv-01249 

 

 

ENTRY OF JUDGMENT 

Today, May 24, 2018 the Court issued a case dispositive order in the above-captioned matter 

which serves as this Court's judgment. Fed. R. App. P. 36. 

If you wish to seek review of the Court's decision, you may file a petition for rehearing. The 

procedures for filing a petition for rehearing are set forth in Fed. R. App. P. 35 and 40, 3rd Cir. 

LAR 35 and 40, and summarized below. 

Time for Filing: 

14 days after entry of judgment. 

45 days after entry of judgment in a civil case if the United States is a party. 

Form Limits: 

3900 words if produced by a computer, with a certificate of compliance pursuant to Fed. R. App. 

P. 32(g). 

15 pages if hand or type written.  

 

Attachments: 

A copy of the panel's opinion and judgment only.  

Certificate of service. 

Certificate of compliance if petition is produced by a computer. 

No other attachments are permitted without first obtaining leave from the Court. 

Unless the petition specifies that the petition seeks only panel rehearing, the petition will be 

construed as requesting both panel and en banc rehearing. Pursuant to Fed. R. App. P. 35(b)(3), 

if separate petitions for panel rehearing and rehearing en banc are submitted, they will be treated 

as a single document and will be subject to the form limits as set forth in Fed. R. App. P. 

35(b)(2). If only panel rehearing is sought, the Court's rules do not provide for the subsequent 

filing of a petition for rehearing en banc in the event that the petition seeking only panel 

rehearing is denied. 
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Please consult the Rules of the Supreme Court of the United States regarding the timing and 

requirements for filing a petition for writ of certiorari. 

 

Very truly yours, 

Patricia S. Dodszuweit, Clerk 

 

 

By: s/ Carmella/cjg 

Case Manager 

267-299-4928 
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