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IN THE UNITED STATES DISTRICT COURT 
FOR THE CENTRAL DISTRICT OF ILLINOIS 

URBANA DIVISION 

U.S. EQUAL EMPLOYMENT 
OPPORTUNITY COMMISSION, 

 Plaintiff, 

v. 

RENT-A-CENTER EAST, INC., 

 Defendant. 

 

Case No. 16-cv-2222 

 
Magistrate Judge Long 

 
 

PLAINTIFF EEOC’S MEMORANDUM IN OPPOSITION 
TO DEFENDANT’S MOTIONS IN LIMINE 

 
 The EEOC responds to Defendant’s eight motions in limine as set forth below. 

MOTION NO. 1:  2002 Lawsuit Against RAC 

 The EEOC does not oppose this motion, except that, notwithstanding the phrasing of 

RAC’s motion, the requested prohibition should apply to both parties. 

MOTION NO. 2:  Wrongfulness of Russell Kasper’s Termination 

 To the extent that RAC’s motion to exclude evidence or statements about whether 

Russell Kasper’s discharge was wrongful is directed solely to RAC’s motives for firing Russell 

Kasper, the EEOC is not opposed to the motion, except that the prohibition should apply to both 

parties.   

 The EEOC notes that the motion, importantly, does not seek to exclude the fact of 

Russell Kasper’s termination. Nor would it be proper to do so.  Kasper’s termination is a key 

step in the narrative of events leading to Megan Kerr’s termination and is of central importance 

to this case. Kasper was the store manager of the Rantoul store in 2013 when Megan Kerr 

informed him that she was transitioning from male to female. Kasper has testified that when he 
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related that information to his boss, district manager Jason Carnahan, Carnahan told him he 

disapproved of having someone “like that” in the store and instructed Kasper to “do whatever it 

takes” to find a basis for discharging Kerr. Carnahan emphasized that “we have to have 

documentation” and even added that Kasper should make sure that “it’s not just little things.”  

According to Kasper, Carnahan followed up with Kasper periodically over the following months 

to check on the status of that effort. Kasper did not comply with Carnahan’s instruction, and he 

told Carnahan he believed it to be unlawful. In late 2013, Carnahan fired Kasper and, in February 

2014, replaced him with Jason Morris. See Plaintiff’s statement of additional facts nos. 4-9, ECF 

No. 42, at pp. xii-xiii.  Morris, the EEOC contends, carried out the instructions from Carnahan 

that Kasper failed to. 

 As set forth in the EEOC’s opposition to RAC’s motion for summary judgment, this 

sequence of events, including Kasper’s termination, is key circumstantial evidence that RAC’s 

stated reason for Kerr’s eventual termination is false and is a pretext for discrimination. See 

Perez v. Thorntons, Inc., 731 F.3d 699, 711 (7th Cir. 2013) (circumstantial evidence includes 

“suspicious timing, ambiguous statements oral or written, and other bits and pieces from which 

an inference of [discriminatory] intent might be drawn”). Kasper’s discharge need not, standing 

on its own, prove discrimination in order to be relevant. “A case of discrimination can ... be 

made by assembling a number of pieces of evidence[,] none meaningful in itself,” but which 

“when taken as a whole, provide strong support if all point in the same direction.”  Sylvester v. 

SOS Children’s Villages Illinois, Inc., 453 F.3d 900, 903-04 (7th Cir.2006). 

 For the foregoing reasons, to the extent that the instant motion does not seek to exclude 

the fact of Kasper’s termination and is merely targeted at whether RAC’s motives were wrongful 

or not, the motion is unopposed.  
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MOTION NO. 3:  Mistreatment of Amber Shumate by RAC’s Private Investigator 

 Evidence that a private investigator, acting on behalf of RAC, tried to cause a key witness 

to change her testimony in this case is evidence of consciousness of guilt on RAC’s part. It is 

relevant, and under Seventh Circuit decisional law it should not be excluded. 

 “[A]n attempt by a litigant to persuade a witness not to testify is properly admissible 

against him as an indication of his own belief that his claim is weak or unfounded or false.” See 

Ty Inc. v. Softbelly’s Inc., 353 F.3d 528, 534 (7th Cir. 2003); see also U.S. v. Shorter, 54 F.3d 

1248, 1260 (7th Cir. 1995) (letter from defendant urging prosecution witness not to testify was 

“admissible as evidence of [defendant’s] consciousness of guilt.”).   

 During this litigation, a private investigator working on behalf of RAC visited the home 

of a key witness, Amber Shumate, and, according to Shumate, acted in an “aggressive” and 

“domineering” manner, refused to leave her home when asked, scared her, tried to cause her to 

change her testimony in this matter, and left her in tears.  ECF No. 42-1, Shumate Dep., pp. 

15:19-21:11. This affected Shumate’s willingness to testify in this case, making her unwilling to 

participate for a time, although she did ultimately comply with a deposition subpoena.  Id. at 

21:8-24. Shumate is the customer who purchased the RAC merchandise that Megan Kerr 

delivered on Sunday, July 20, 2014, and Shumate corroborates that Kerr delivered the furniture 

to her in that timeframe. 

 In this case, Shumate’s testimony about the RAC private investigator is circumstantial 

evidence of liability because it suggests that even RAC itself considers its defense in this case to 

be weak, unfounded, or false. 

 RAC’s contention that this evidence should be excluded under Fed. R. Evid. 403 is also 

without merit. First, the contention is premised on the claim that the evidence is not relevant, 
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which is not correct for the reasons set forth above. Second, the evidence in question is 

straightforward and would not consume much trial time—it would consist simply of testimony 

by Shumate—and it so the assertion that it would be unduly time consuming is also without 

merit. Finally, while RAC is correct that the evidence would “prejudice RAC,” see Motion (ECF 

No. 60) at 4, Rule 403 prohibits only “unfair” prejudice, Fed. R. Evid.  403. “Since most relevant 

evidence is, by its very nature, prejudicial,” the Seventh Circuit has “emphasized that evidence 

must be unfairly prejudicial to require exclusion.” U.S. v. Boswell, 772 F.3d 469, 476 (7th Cir. 

2014).   

 Accordingly, evidence that RAC’s investigator attempted to intimidate or dissuade 

Shumate from testifying in this case should not be excluded.  

MOTION NO. 4:  RAC’s Position Statement to the EEOC 

 RAC seeks to exclude from evidence its own written statement to the EEOC explaining 

the circumstances of Kerr’s termination (“Position Statement”). Courts regularly permit such 

position statements to be considered by the jury when they address relevant matters. See, e.g., 

Thomas v. Big Lots Stores, 2016 WL 1746366, *2 (N.D.Ill. May 3, 2016) (“[Position] statements 

may be admissible as an admission of a party opponent or a prior inconsistent statement, and a 

jury can determine the weight to be given them.”) (collecting cases). 

 First, RAC’s contention that its position statement is hearsay is contrary to plain language 

of Rule 801(d)(2) of the Federal Rules of Evidence. That rule provides that “an opposing party’s 

statement” is not hearsay if it “is offered against an opposing party” and either “was made by a 

person whom the party authorized to make a statement on the subject” or “was made by the 

party’s agent or employee on a matter within the scope of that relationship and while it existed.”  

Fed. R. Evid.  801(d)(2)(C)-(D). The document is indisputably a statement by RAC or made by a 
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person RAC authorized to speak to the EEOC on its behalf about the allegations that it 

discrimination. It is also, on its face, a document that RAC “manifested that it adopted or 

believed to be true.”  Fed. R. Evid. 801(d)(2)((B). Thus if offered into evidence by the EEOC, 

the document is a statement of an opposing party that is excluded from the definition of hearsay. 

 RAC briefly asserts that the position statement is “hearsay within hearsay” because it was 

based on information supplied by RAC employees. That is not what “hearsay within hearsay” 

means.  Hearsay within hearsay would require two levels of statements, each of which 

constitutes hearsay.  See Baines v. Walgreens Co., 863 F.3d 656, 662 (7th Cir. July 12, 2017). If 

the position statement itself were hearsay, which it is not, that would be one level. A second level 

of hearsay would involve a statement of another person set forth the position statement. “A 

‘statement,’ ... is a person’s ‘oral assertion, written assertion, or nonverbal conduct, if the person 

intended it as an assertion.’” Id. (quoting Fed. R. Evid. 801(a)). The position statement does not 

quote or otherwise relate a statement by any RAC employee. Moreover, even if it did, to the 

extent the employees involved are managerial employees of RAC, these statements would not be 

hearsay in any event because they are within the scope of Fed. R. Evid. 801(d)(2)(C)-(D). See, 

e.g., Baines, 863 F.3d at 663 (manager’s statement not hearsay under Rule 801(d)(2)(D)). 

 Second, RAC’s suggestion that the position statement is not relevant is also incorrect. 

The statement provides, among other things, an account of the events at the core of this case. It 

includes a section entitled “Complainant Terminated for Violating Company Policy,” which is a 

factual narrative of the events of July 19-21, 2014, including RAC’s contention that Kerr was 

using the RAC truck on the Sunday in question to “mov[e] her belongings from her place of 

residence to a new location,” that Kerr “admitted that she had done so,” and that store manager 

Jason Morris and district manager Jason Carnahan “[b]oth agreed that [Kerr] should be 
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terminated for violating Company policy.” These statements go to the core of this case and are 

plainly relevant.   

 Moreover, to the extent RAC’s current account of events has shifted or is inconsistent, 

then the position statement is doubly relevant because it would also serve as evidence of pretext. 

See Appelbaum v. Milwaukee Metropolitan Sewerage District, 340 F.3d 573, 579 (7th Cir. 2003) 

(“One can reasonably infer pretext from an employer’s shifting or inconsistent explanations for 

the challenged employment decision.”). Accordingly, the position statement cannot be excluded 

on grounds of relevance. 

 RAC also contends that because the position statement is not “purely factual” it is 

irrelevant. To be sure, the position statement contains legal argument and factual statements 

about matters that are not relevant to this trial. However, those matters can easily be addressed 

by preparing a trial exhibit that omits or redacts legal arguments and irrelevant factual matters. 

The EEOC does not have any interest in showing the jury RAC’s legal arguments or its 

statements about irrelevant matters. 

 Finally, RAC’s contention that the position statement should be excluded under Rule 403 

is also without merit.  RAC makes cursory reference to a risk of “unfair prejudice,” but does not 

explain how it would be unfairly prejudiced by presenting its own account of Kerr’s termination 

to the jury. To the extent the alleged need for “mini-trials” is an acknowledgment that the 

position statement is at odds with RAC’s current explanation of Kerr’s termination, that is 

evidence of pretext, which goes to the heart of the case. Kerr’s termination and the motive 

behind it are the subjects of this trial and are not side issues that would constitute a “mini-trial.” 

 Accordingly, RAC’s motion to exclude the entirety of its position statement to the EEOC 

should be denied. 

2:16-cv-02222-EIL   # 78    Page 6 of 11                                                 
  



7 
 

 

 

MOTION NO. 5:  Megan Kerr’s Apartment “Eviction” 

 RAC seeks to exclude any evidence that it believed Kerr was evicted from her apartment 

in July 2014. Far from “ha[ving] no bearing on any material fact in this case,” RAC’s belief that 

Kerr was evicted was the original justification for Morris driving by the store on a Sunday: “At 

the time, SM Morris was aware that [Kerr] had been evicted from her place of residence and 

suspected that [Kerr] was using one of the company vehicles to move personal items—a clear 

violation of Company policy. SM Morris’s suspicion prompted him to drive by Store No. 319 on 

Sunday, July 20, 2014 to check on the RAC vehicles.” Ex. A, RAC’s Position Statement. RAC’s 

position statement even states that Kerr admitted to Morris that she used the RAC truck to move 

“her belongings from her place of residence to a new location.” Id. Morris even signed a 

declaration stating these same facts. Ex. B, Morris Declaration (EEOC000246-247). 

 The reason why Morris drove 30 miles from his residence to the store on a Sunday 

morning (a day the store is closed) is far from irrelevant to the Commission’s case. The fact that 

RAC has shifted its defense is evidence of pretext. See O’Neal v. City of New Albany, 293 F.3d 

998, 1005-1006 (7th Cir. 2002) (shifting explanations by the employer for the alleged 

discriminatory action can support a finding of pretext). Furthermore, the fact that RAC included 

the factual “assertions” in declarations it submitted from its own employees highlights the 

relevance of its belief that Kerr was evicted. At Kerr’s deposition RAC even stated this was a 
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pretty important piece of evidence: 

    Q.   And then it says [as read]:  Charging 
party disputes Rent-A-Center’s position that she 
was evicted in July 2014. 
         Do you see that? 
    A.   Yes. 
    Q.   That’s a pretty important piece of 
evidence, isn’t it? 

 
Ex. C, Kerr Dep., pp. 258:24-259:6.  

 Put simply the central issue in this lawsuit is whether Kerr asked and received permission 

from Morris to use the truck on Sunday. The Commission’s position is that Morris gave her 

permission. RAC’s position, or at least one of its positions, is that Morris did not give her 

permission and suspected she would be using it on Sunday because he knew she had been evicted 

from her apartment. That fact that she was never evicted from her apartment is not some 

tangential issue that would confuse or mislead the jury, rather it is directly related to whether 

RAC’s reason for terminating Kerr is a pretext for sex-discrimination.   

MOTION NO. 6:  Kasper’s Non-Disclosure Agreement 

 The EEOC does not oppose this motion, except that, notwithstanding the phrasing of 

RAC’s motion, the requested prohibition should apply to both parties. 

MOTION NO. 7:  Kasper’s RAC Notebook and Calendar 

 At his deposition, Kasper testified that as store manager he maintained a file containing 

“memos for record” concerning various events at the RAC store when he was manager—

including the times Carnahan asked Kasper to find reasons to terminated Kerr because she is 

transgender. Ex. D, Kasper Dep., pp. 48:6-50:19. Kasper testified that he was not allowed to 

retain possession of this file after his termination. Id. at 29:25-30:12. RAC seeks to exclude 
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evidence concerning the contents of these notes, citing Rule 1002.  

 Rule 1004 makes clear that if an original writing is lost or destroyed (and not by the 

proponent acting in bad faith) that other evidence of its content—such as testimony—is 

admissible. F.R.E 1004. Here, Kasper’s file containing his “memos for record” of various events 

at the RAC store were either lost or destroyed by RAC—and not by Kasper acting in bad faith. 

Accordingly, testimony regarding their existence is admissible.    

Also, the fact that RAC kept Kasper’s file and then presumably discarded it (since it was 

not produced during discovery) is also relevant evidence regarding punitive damages, i.e. that 

RAC is covering up an unlawful employment decision. See Bruso v. United Airlines, Inc., 239 

F.3d 848, 858 (7th Cir. 2001) (“A plaintiff may also establish that the defendant acted with 

reckless disregard for his federally protected rights by showing that the defendant’s employees 

lied, either to the plaintiff or to the jury, in order to cover up their discriminatory actions.”). 

MOTION NO. 8:  Other Illegal Acts 

 During his deposition, Kasper testified that Carnahan instructed Kasper to peddle 

merchandise—i.e. door-to-door selling. Ex. D, Kasper Dep., pp. 60:13-61:5. Kasper testified that 

his understanding was that peddling merchandise required a license that RAC did not possess 

because they had been stopped by the Rantoul police before and told it was illegal. Ex. D, Kasper 

Dep., p. 38:3-10. Kasper testified that after he told Carnahan he understood this to be illegal that 

Carnahan said RAC had every right to peddle merchandise to prior customers. Ex. D, Kasper 

Dep., p. 61:1-5.  

 RAC seeks to exclude testimony regarding Carnahan’s requests to have Kasper peddle 

merchandise citing Rules 401 and 403. However, the Court should deny RAC’s motion because 

testimony regarding Carnahan’s request that his employees engage in illegal activity—especially 
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after an employee makes it known that the request is illegal—is permissible character evidence. 

F.R.E. 608. The Rules already please appropriate limits on this type of evidence to prevent a 

series of mini-trials and prohibit the use of extrinsic evidence (i.e. a police report regarding 

peddling merchandise). F.R.E. 608. 

  

December 29, 2017    Respectfully Submitted,     
 
s/ Miles Shultz  
Miles Shultz 
Trial Attorney  
U.S. Equal Employment Opportunity Commission  
500 W. Madison St., Ste. 2000  
Chicago, IL 60661  
 
s/ Justin Mulaire 
Justin Mulaire   
U.S. Equal Employment 
Opportunity Commission 
33 Whitehall St., Fl. 5 
New York, NY  10004 
212-336-3744  
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on today’s date, I caused the EEOC’S MEMORANDUM IN 
OPPOSITION TO DEFENDANT’S MOTIONS IN LIMINE to be served upon counsel to 
Defendant via the court’s Electronic Case Filing system, pursuant to Local Rule 5.3(A). 
 
December 29, 2017    Respectfully Submitted,     

 

s/ Miles Shultz 
Miles Shultz 
Trial Attorney  
U.S. Equal Employment Opportunity Commission  
500 W. Madison St., Ste. 2000  
Chicago, IL 60661  
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1 IN THE UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF ILLINOIS

2
U.S. EQUAL EMPLOYMENT

3 OPPORTUNITY COMMISSION,

4 Plaintiff, No. 16-CV-2222

5   vs.

6 RENT-A-CENTER EAST, INC.,

7 Defendant.

8

9

10

11

12

13 The videotaped deposition of MEGAN VANNA,

14 called for examination pursuant to the Rules of

15 Civil Procedure for the United States District

16 Courts pertaining to the taking of depositions,

17 taken before CHERYL L. SANDECKI, Certified

18 Shorthand Reporter for the State of Illinois, at

19 321 North Clark Street, Chicago, Illinois, on

20 January 17, 2017, at the hour of 9:00 a.m.

21

22 REPORTED BY:  CHERYL L. SANDECKI, CSR, RPR
LICENSE NO.:  084-03710

23 JOB NO.: 548721

24

[1/17/2017] Megan Vanna
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1     Q.   Oh, "Morris approved the above."

2 That's what it says.  [As read]:  Morris

3 approved the above.  No one else may have heard

4 the above.

5 Do you see that?

6     A.   Okay, yes.

7     Q.   All right.  So we at least know that on

8 September 9th, 2015, Investigator Mayfield

9 didn't write that Elena Reeves told you just a

10 week before you were fired that Duncan Fox used

11 the truck to move into her house, right?

12     MR. SHULTZ:  Objection.  Foundation.

13 BY MR. TRUSEVICH:

14     Q.   Right?  Do you see that anywhere?

15 Maybe I missed it.

16     A.   It is not annotated in this statement.

17     Q.   In fact, what this statement says is

18 you told her you overheard Duncan Fox talking to

19 Jason Morris that he was going to use the truck

20 to move out of his girlfriend's on a Sunday.

21 Isn't that what Investigator Mayfield

22 wrote?

23     A.   To a certain point, yes.

24     Q.   And then it says [as read]:  Charging

[1/17/2017] Megan Vanna
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1 party disputes Rent-A-Center's position that she

2 was evicted in July 2014.

3 Do you see that?

4     A.   Yes.

5     Q.   That's a pretty important piece of

6 evidence, isn't it?

7     MR. SHULTZ:  Object --

8     MR. TRUSEVICH:  Let me finish.  I know you

9 are ready to object.  Hold on.  I expect it.

10 BY MR. TRUSEVICH:

11     Q.   It's an important piece of information

12 Ms. -- Ms. -- or Megan, that a week before you

13 were fired, you say Elena told you that Duncan

14 Fox told her that he used the vehicle to move

15 into Elena's house, one week before you are

16 fired he uses it for personal use.  That's

17 important, isn't it?

18     MR. SHULTZ:  Objection.  Form.

19     THE WITNESS:  I do not know.  Again, it

20 doesn't relevate [sic] to me.

21 BY MR. TRUSEVICH:

22     Q.   You have no opinion of that one way or

23 another as you sit here today, correct?

24     A.   Correct.

[1/17/2017] Megan Vanna
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1 out, figure it out, do it on your own, figure it

2 out, think outside the box," stuff like that, and

3 it wasn't working out, plus we had -- he wanted

4 us to do door-to-door deliveries by taking

5 merchandise out of the store, put it on the truck

6 and try and peddle it door to door.

7 Well, we had already tried that once

8 before, and we got stopped by a Rantoul police,

9 and they told us it was illegal.  You had to have

10 a peddler's license to do it.

11 He did not want to pay money to have

12 that happen, so that was like 50 percent of our

13 discussions as to how to increase business, and

14 then it seems like the rest of it was always

15 discussion on, you know, what's going on here in

16 the store that's hindering your sales, and

17 everything always seemed to lead back to what was

18 going on with Megan Kerr.

19 Q.   Sir, are you done with that long

20 answer?  Are you finished, because I don't want

21 to cut you off.

22 A.   Yes.

23 Q.   Let me ask my question again.

24 Sir, what in the world, what you just

25 testified to for three or four minutes, what does

[1/19/2017] Russell Kasper
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1 Q.   And what evidence do you have to

2 support that, sir?

3 MR. MULAIRE:  Object to form.

4 BY MR. TRUSEVICH:

5 Q.   What's your basis?

6 A.   The fact that I would not play ball

7 with everything that he was wanting us to do.

8 Q.   With regards to Megan Kerr, correct?

9 A.   Not just that.

10 Q.   What other things that he wouldn't

11 play ball with -- that you wouldn't play ball

12 with?

13 A.   He wanted us to do illegal operations,

14 such as fill up the truck with used merchandise,

15 go selling it door to door, peddling it, and made

16 it a mandate that we had to do it to at least

17 eight people per week per person in the store.

18 Elena said she wasn't going to do it.

19 Megan said she didn't want to do it, and I told

20 them I said it's illegal to do, because we had

21 already tried this a year before, and the Rantoul

22 police had stopped us saying that it is illegal.

23 It is peddling.  You have to get a license.  It's

24 $250 a day, and he did not want to spend that

25 kind of money.

[1/19/2017] Russell Kasper
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1 He said the fact that we were -- had

2 them as a customer once before gave us all the

3 permission in the world to go ahead and do that,

4 and I told him I would not do that, because that

5 was illegal.

6 Q.   So you not only told -- now let's add

7 to this again, so now we know now that what Jason

8 Carnahan was asking you to do was not only

9 morally wrong that you believed, right?

10 MR. MULAIRE:  Object to form.

11 THE WITNESS:  Correct.

12 BY MR. TRUSEVICH:

13 Q.   Against company policy, correct?

14 A.   There was nothing in the company

15 policy that even stated going door to door

16 peddling merchandise.

17 Q.   Okay.  And so now he's actually asking

18 you to do two things that you believe were

19 illegal:  one, going door to door.  Correct?

20 A.   Correct.

21 Q.   And then trying to fire Megan Kerr.

22 Correct?

23 A.   Finding documentation to pursue the

24 matter further.

25 Q.   By the way, sir, can people at

[1/19/2017] Russell Kasper
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