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Kenji Yoshino
c/o New York University School of Law

40 Washington Square South
New York, NY 10012

Gregory Antollino, Esquire
Attorney at Law
18-20 West 21st Street, Suite 802
New York, NY 10010

RE: Zarda v. Altitude Express

May 17,2012

Dear Mr. Antollino:

You have asked me to render a written opinion with respect to the above-mentioned
employment discrimination case. With this report, I enclose my curriculum vita. I have not
previously been deposed or testified as an expert. The fee for my services is $400 per hour.

As my vita indicates, I have done significant research in the field of civil rights,
particularly focusing on gay identity and gender identity. One of my contributions to the field is
the book Covering: The Hidden Assault on Our Civil Rights, published in 2006. This book
received numerous awards, including the Randy Shilts Award for Gay Non-Fiction; the Myers
Outstanding Book Award from the Gustavus Myers Center for the Study of Bigotry and Human
Rights; and the Stonewall Honor Book Award. The book has been assigned as a "first-year
common read" book at four campuses, meaning that it has been read by all incoming freshmen at
those colleges. My work on civil rights has also been published in the Columbia Law Review, the
Harvard Law Review, the Stanford Law Review, and the Yale Law Journal. I have also published
in more popular venues, such as the L.A. Times, the New York Times, and the Washington Post.
One major theme throughout my work is that law's contribution to civil rights must be
complemented by sociological, psychological, and cultural perspectives. I focus a great deal on
non-legal disciplines in my work, as my book Covering exemplifies.

To prepare this report, I relied on the following materials: (1) the video record of the
skydiving jump in question; (2) the audio record of Raymond Maynard's termination of Donald
Zarda; (3) the Amended Responseto Demand for Interrogatories, dated April 7, 2011; the
deposition transcript of the testimony of Rosana Orellana, dated November 9, 2011; (4) the
deposition transcript of the testimony of David Kengle, dated November 9,2011; (5) the
deposition transcript of the testimony of Richard M. Winstock, dated December 8, 2011; (6) the
deposition transcript of the testimony of Raymond Maynard, dated December 14,2011; and (7)
the Supplemental Reponse to Demand for Interrogatories, dated January 31, 2012.
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Background

Donald Zarda, a skydiving instructor, was terminated by his employer, Raymond
Maynard of Altitude Express, Inc. (doing business as Skydive Long Island). Maynard ended
Zarda's employment after receiving a complaint from David Kengle, the boyfriend of one of
Zarda's passengers in a tandem jump. The passenger, Rosana Orellana, made two complaints
about Zarda to Kengle. She alleged that (1) while preparing for the jump in the plane, Zarda
touched her hip and rested his head on her neck in a manner that led her to believe he was
"sexually harassing" her, Orellana Deposition at 89; and (2) during the jump, Zarda stated that he
was gay and that he had recently ended a relationship with another man. Kengle repeated these
complaints to Maynard. Maynard terminated Zarda on these grounds.

Opinion

Based on my review of the above-mentioned materials, I am of the opinion that the
Raymond Maynard's termination of Zarda was based on both sex stereotyping and disparate
treatment on the basis of sexual orientation.

1. The immediacy with which Maynard credited the harassment allegation reflects sex
stereotyping

As psychology professor Madeline Heilman defines it: "A stereotype is a set of attributes
ascribed to a group and believed to characterize its individual members simply because they
belong to that group. In the case ofsex stereotypes, these are attributes which are imputed to
individual men and women simply by virtue of their sex." Madeline E. Heilman, Sex
Discrimination and the Affirmative Action Remedy: The Role of Sex Stereotypes, in Women in
Corporate Management 877,879 (l997). Heilman elaborates: "Stereotyping is at its core a
categorization process, and can be a work-saving cognitive mechanism .... The problem is that
stereotypes about groups of people often are inaccurate or they are overgeneralizations which do
not apply to the individual group member who is targeted." Id. In those cases, "stereotypes
become the basis for faulty reasoning, leading to biased feelings and actions, disadvantaging (or
advantaging) others not because of what they are like or what they have done but because of the
groups to which they are deemed to belong." Id.

The assumption that all men will be sexually attracted to women, and prone to sexually
harassing them, is a sex stereotype. In Sassaman v. Gamache, 566 F.3d 307 (2d Cir. 2009), the
Second Circuit acknowledged that a heterosexual individual terminated for alleged sexual
misconduct had a viable claim of discrimination based on sex stereotyping. In that case, the
employer David Gamache terminated employee Carl Sassaman after a woman accused Sassaman
of sexual harassment. In terminating Sassaman, Gamache stated: "you probably did what she
said you did because you're male." Id. at 313 n.3. The court observed that "Gamache appears to
have defended his decision to credit [the complainant] Brant's allegations of sexual harassment
by pointing to the propensity of men, as a group, to sexually harass women. When employment
decisions are based on invidious sex stereotypes, a reasonable jury could infer the existence of
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discriminatory intent." Id. at 313. The court also noted that "[t]he allegation that defendants
made minimal-if any-efforts to verify Brant's accusations could be construed by a reasonable
jury as further evidence that Sassaman's forced resignation occurred under circumstances giving
rise to an inference of discriminatory intent." Id. at 314.

In this case, employer Maynard terminated Zarda with similarly minimal efforts to assess
the accusations against Zarda, raising the inference that he engaged in sex stereotyping. Maynard
accepted Kengle's account of the jump in an uncritical manner. 1 In describing his termination of
Zarda, Maynard testified: "We discussed the complaint from the gentleman about his girlfriend
and that he made his girlfriend feel very uncomfortable with the way he was touching her on her
legs, the way he was putting his head on her shoulder and just the girl was very, very
uncomfortable for the entire jump and she even thought that maybe he was hitting on her and he
was covering up this stuff by telling her that he was gay." Maynard Deposition at 196. Yet
Maynard made no attempt to investigate this charge either with Orellana or with instructors on
the plane who were witnesses to the interchange between Orellana and Zarda. Id. at 198-99. For
at least three reasons, the claim that Zarda made sexual advances on Orellana is difficult to
credit. In light of those reasons, the swiftness with which Maynard jumped to the conclusion that
Zarda had made those advances reflects sex stereotyping on Maynard's part.

First, even assuming that Zarda touched Orellana's hips and placed his head on her
shoulder, such actions were professionally justified by the need to ensure the safety of Orellana
and Zarda. Richard M. Winstock, Chief Instructor for Altitude Express, testified that both actions
are standard procedures for tandem jumps. Winstock observed: "If I were to ask a tandem
student to put a harness on while I held it, they would basically just step into two round circles. I
would pull it up to their inner groin or thigh and tighten the straps." Winstock Deposition at 15.
Winstock further testified that skydiving requires the instructors to put their heads very close to
the heads of their passengers: "You're strapped pretty closely. I can say that some instructors
prefer the head-the passenger's head on the left side, some prefer it on the right side." Id. at 50.
He continued: "Virtually no instructors that I know of like it right in front of them, and the
reason for that is when the parachute opens, the head can literally knock you out or crack your
teeth. Usually the passengers' head is to the right or left. When that happens, it causes you to put
it a little closer to their head." Id.

Maynard himself acknowledged that an instructor would have to touch a passenger on the
hips and to hold his head close to the passenger's head. After establishing that an instructor was
"attached" to the passenger at the hips, plaintiff s counsel asked whether safety would require the
instructor "to touch the attachments and see that they were in place." Maynard Deposition at 251.
Maynard responded "Correct." Id. After reviewing Winstock's testimony about head position,
plaintiffs counsel asked: "And so, therefore, would it be a fair statement that the mouth is very
close to the ear on a tandem jump with a passenger and an instructor?" Maynard Deposition at
259. Maynard responded: "At times." Id.

1 Maynard relied on Kengle's account of the jump without making any effort to verify Orellana's accusations.
Maynard Deposition at 185. When asked whether Kengle could have been lying to get a refund on his jump,
Maynard responded that Kengle had "no'reason to lie." rd. However, when asked whether Kengle, then an
unemployed waiter, had cashed the refund check that Maynard had sent him, Maynard answered in the affirmative.
rd. at 185-86.
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The video record of the jump also shows no impropriety on Zarda's part. Perhaps for this
reason, Maynard refused to release this videotape to Zarda when he requested it. Maynard
Deposition at 185. After Maynard was required to surrender the videotape, it was shown during
deposition to Kengle, Maynard, Orellana, and Winstock. Kengle and Maynard both alleged that
Zarda touched his mouth in a manner that Kengle called "inappropriate" and Maynard alluded to
as "creepy." Kengle Deposition at 54; Maynard Deposition at 281. Yet both Kengle and
Maynard were tentative in these assessments. Kengle stated that the gesture had to be understood
"in context," and Maynard stated: "1 don't know what that meant at all." Kengle Deposition at
54; Maynard Deposition at 200. Orellana and Winstock detected no improper behavior. Orellana
Deposition at 94; Winstock Deposition at 72. None of the witnesses detected any inappropriate
touching whatsoever in the video recording.

Second, Orellana's deposition testimony suggested a susceptibility to misinterpret
Zarda's actions. Orellana testified: "I'm claustrophobic, 1need my own space." Orellana
Deposition at 93. Although he questioned whether she was claustrophobic in a clinical sense,
Kengle corroborated that Orellana does not like to feel "boxed in." Kengle Deposition at 58-59.
Yet as Winstock testified, tandem skydiving means that "we're violating [the passenger's]
personal space to make them safe." Winstock Deposition at 82-83. Orellana, who had never been
skydiving before, could well have been particularly sensitive to having her personal space
invaded in this manner.

Maynard correctly stated that it is explained to all passengers that "there will be close
contact with another person." Maynard Deposition at 18. Paragraph Thirteen of Altitude
Express's release form warns passengers that they will be in "close proximity" with their
instructors.' Orellana signed the entire waiver and initialed Paragraph Thirteen. Orellana
Deposition at 36. However, she stated that she "probably didn't read" beyond the first page of
the waiver, which did not contain Paragraph Thirteen. Id. at 36. Asked why she did not read the
full waiver, she answered: "I'm not gonna read a packet when 1go skydiving." Id. at 37.

Of course, Orellana did not sign away her right to object to inappropriate touching. Yet
the record reveals no such contact. What the record does reveal is why Orellana might have
viewed professional contact as inappropriate touching-namely, her heightened need for
personal space and her failure to acquaint herself with the warning that this personal space would
be invaded for her safety. During his deposition, Maynard was asked what he would say to a
person who said "1 don't like to be touched, do you think I should go up on a skydive?" Maynard
Deposition at 17. Maynard responded: "I would say, then maybe you should not skydive." Id.

The final reason to question whether Zarda made sexual advances on Orellana is that
Zarda is gay. Zarda's sexual orientation was common knowledge at Altitude Express. As
Winstock testified: "A good portion of the instructors, if not all of them, and all video guys and
coaches and everyone that works there referred to Don as gay Don." Winstock Deposition at 32.

2 Paragraph 13 read: "IfI'm making a student jump, I understand that I will be wearing a harness which would need
to be adjusted by the jump master and my jump is a tandem jump. I understand that the tandem master will attach
my harness to his and that this will put my body in close proximity to tandem master. I specifically agree to this
physical conduct between the tandem master and myself." Orellana Deposition at 71.

4

Case 2:10-cv-04334-JFB-AYS   Document 77-1   Filed 07/20/12   Page 4 of 7 PageID #: 979



In his deposition, Maynard affirmed that he knew Zarda was gay. Maynard Deposition at 249.
When asked whether it was logical, in light of Zarda' s sexual orientation, to assume that Zarda
was making sexual advances on Orellana, he responded "I don't know." Maynard Deposition at
197. In other words, Maynard credited Kengle' s allegation that Zarda had made sexual advances
on Orellana over the common knowledge that Zarda was gay.

When confronted with the allegation that Zarda had made sexual advances on a
passenger, Maynard seized on that account despite significant evidence to the contrary. This
evidence included (a) the fact that Zarda's actions were professionally justified; (b) the fact that
Orellana was prone to misconstruing Zarda's actions due to her heightened need for personal
space and her inattention to the warning that tandem skydiving would intrude on that space; and
(c) the fact that Zarda's sexual orientation was in tension with a sexual advance on an individual
of the opposite sex. Maynard's systematic disregard of this evidence suggests that he read
Zarda's actions through a frame in which men accused of sexual harassment are presumed to
have engaged in it. This is a sex stereotype.

2. Zarda's Disclosure of his Sexual Orientation and Past Relationship Were Treated As
Inappropriate, When Similar Disclosures By His Heterosexual Colleagues Were Not.

The second ground on which Maynard terminated Zarda was that Zarda revealed his
sexual orientation and, in Maynard's terms, spoke about his "personal life" and "escapades" with
Orellana. Maynard Deposition at 236. Maynard stated that he was not terminating Zarda on the
basis of sexual orientation. Id. However, any examination of what Maynard considered
inappropriate behavior demonstrates a double standard on the basis of sexual orientation.

When asked what Zarda had revealed, Orellana clarified: "I remember him telling me, I
hope I didn't make you uncomfortable on the plane, I'm gay, and I remember him telling me that
he had recently broken up with his boyfriend, and that's all I remember from the conversation."
Orellana Deposition at 50. Zarda did not gratuitously disclose his sexual orientation to Orellana.
Rather, he stated that he was gay because he perceived that Orellana mistakenly believed that he
had "sexually harass[ed]" her. Orellana Deposition at 89. Orellana acknowledged that Zarda
connected the disclosure of his sexual orientation to his perception that she was uncomfortable.
Orellana Deposition at 51. Moreover, according to Orellana, Zarda did not discuss any of his
personal "escapades," but simply stated that he had ended a relationship with another man. Given
that Orellana was implicitly calling his sexual orientation into question, this statement about his
past relationship may be viewed asan attempt to bolster his statement that he was gay.

Maynard stated that this was not a case of sexual orientation discrimination because "if
Richie Winstock was telling some chick of his escapades, he would be in the same situation."
Maynard Deposition at 226. However, as demonstrated above, Zarda was not discussing his
"escapades," but rather his identity and one past relationship. So the proper question would be
whether the heterosexual Winstock would be able to speak about a personal relationship without
that relationship being misdescribed as an "escapade." The answer, of course, is yes.
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Defendant's attorney asked Winstock whether it was ever appropriate to discuss private
relationships with passengers. Winstock testified that he would do so in certain circumstances:

Over the years, I personally find that women, female passengers, usually older,
when they're extremely nervous, and [they're] mothers, I have to calm down my
passengers, especially when they're extremely nervous I have to, otherwise it's a
safety issue, and like I said earlier, our job is to land safely, and I want to home to
my three kids. Every passenger is different. So when you're dealing with an older
woman who is a mother, I say, I'm married, I have three children, I want to go
home to my family, it's okay.

Winstock Deposition at 109-10. In other words, Winstock stated that he would bring up his
relationship status only when it would serve a professional purpose-in this case calming the
nerves of a passenger in the interests of safety.

Just as Winstock soothed nervous mothers by saying that he had a wife and children,
Zarda negated Orellana's fears that he had made a sexual advance on her by saying that he was
gay and had recently ended a relationship with another man. Neither instructor introduced his
relationship history for gratuitous reasons; both adduced this history to ensure that their
passengers' agitation would not become a safety issue. Yet when Zarda used a reassurance
strategy analogous to that used byWinstock, Zarda was terminated.

The academic and popular literature on gay identity amply demonstrates that gay
individuals are permitted much less leeway than straight individuals to speak oftheir identity or
their relationships. Psychologist Gregory M. Herek notes that "[ s]elf-disclosing gay people are
likely to be regarded as inappropriately flaunting their sexuality, whereas heterosexuals' self-
disclosures about their sexual orientation are usually considered not noteworthy because
everyone is presumed to be heterosexual." Gregory M. Herek, Why Tell If You're Not Asked?
Self Disclosure, Intergroup Contract, and Heterosexuals' Attitudes Toward Lesbians and Gay
Men, in Out in Force: Sexual Orientation and the Military (Gregory M. Herek, Jared B. Jobe,
Ralph M. Carney eds. 1996). Bruce Bawer similarly notes: "most heterosexuals are constantly
alluding to their personal relationships without even realizing it, let alone considering it
inappropriate; they only notice it, and consider it inappropriate, when a homosexual does the
same thing." Bruce Bawer, A Place at the Table: The Gay Individual in American Society 21
(1994). When gay people are given less latitude to speak about their identity or their
relationships than straight individuals, that is discrimination on the basis of sexual orientation.

Conclusion

The incidents underlying this case can be described as an unfortunate confluence of sex
stereotyping and differential treatment on the basis of sexual orientation. Orellana wrongly
believed that Zarda was sexually harassing her. To negate that incorrect belief, Zarda disclosed
that he was gay. He was then subjected to disparate treatment because of his sexual orientation.
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To permit these interlocking forms of disparate treatment to stand would be to place all
gay individuals in an untenable Catch 22. When gay individuals are falsely accused of sexually
harassing someone of the opposite sex, their most immediate rejoinder is likely to be a disclosure
of their sexual orientation. If that sexual orientation is a separate ground for termination, gay
individuals are put to a terrible choice. They must either remain silent and risk termination as
sexual harassers or speak up and risk termination because they have "flaunted" their sexual
orientation. One purpose of laws against discrimination on the basis of sex and sexual orientation
is to ensure that gay individuals need not choose either unconscionable alternat-ive.

Respectfully submitted,

/0i·ft-
Kenji Yoshino
Chief Justice Earl Warren Professor of Constitutional Law
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