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DALLAS SCHOOL DISTRICT NO. 2: OREGON
DEPARTMENT OF EDUCATION; GOVERNOR
KATE BROWN, in her official capacity as the
Superintendent of Public Instruction; and UNITED
STATES DEPARTMENT OF EDUCATION;
BETSY DEVOS, in her official capacity as United
States Secretary of Education as successor to JOHN
B. KING, JR.; UNITED STATES DEPARTMENT OF
JUSTICE; JEFF SESSIONS, in his official capacity as
United States Attorney General, as successor to
LORETTA F. LYNCH,

Defendants.

[, Caroline Janzen, hereby declare, under penalty of perjury:

[ am an attorney duly licensed in the state of Oregon, and I undertook the following activity

at the request of Herbert G. Grey, one of plaintiffs’ attorneys of record herein.

On or about March 12, 2018, I reviewed the homepage of the United States Department of

Justice website (https://www.justice.gov), a true copy of which is attached as Exhibit 1. Once on

the homepage, I typed the term “gender identity” into the search bar, and a true copy of the
screenshot for that search is attached as Exhibit 2. A true copy of the results of my search is
attached as Exhibit 3 with twenty links shown.

(https://search.justice.gov/search?query=gender+identity&op=Search&affiliate=justice). Of those

twenty links, Exhibit 4 is a true copy of search results directly relevant to the issue of transgender
individuals in shared privacy facilities. See Ex. 4, p.3.
On or about March 12, 2018, I similarly reviewed the Department of Education website

home page, and Exhibit 5 is a true copy of a screenshot of the homepage (https:/www.ed.gov). I
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typed the phrase “gender identity” in the search bar, and a true copy of the screenshot for that
search is attached as Exhibit 6. The search results yielded 20 links, as shown on Exhibit 7.

(https://findit.ed.gov/search?utf8=%E2%9C%93 &affiliate=ed.gov&query=gender+identiy).

Of the 20 links shown, Exhibits 8 through 11 are true copies of search results directly
relevant to the issue of transgender individuals in shared privacy facilities. See, e.g., Ex. 8, p.13;
Ex. 10, p. 4. Regarding Exhibit 9, the original title of the page listed on the search directory is
“Resources for Transgender and Gender-Nonconforming Students™, but the title of the document
s “Resources for LGBTQ students”, with fifteen additional links to documents related to

transgender students and bathroom use. (https://www2.ed.gov/about/offices/list/ocr/lgbt.html).

Exhibit 10 is a true copy of the May 2016 Dear Colleague Letter, which is also attached to
the Complaint as Exhibit K. Exhibit 11 is a true copy of “Questions and Answers on Title IX and
Sexual Violence”, attached to the Complaint as Exhibit H. Defendants’ motion to dismiss (Motion,
pp. 3-4, fn 3 and 4) recites that documents identified as Exhibits 10 and 11 have been withdrawn,
which was not evident in my search results identified as Exhibit 7. Only by following links in
Exhibit 9 was I able to find links to those withdrawal letters, along with 13 additional links related

to transgender issues and/or private bathroom use.

I, Caroline Janzen, hereby declare that the foregoing declaration is based on my own

personal knowledge and is presented for use as evidence under penalties for perjury.

/

C aQ_,lme Janzen

DATED thlsﬂ2 ? day of March, 2018.
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CERTIFICATE OF SERVICE

I hereby certify that on March )Gy, 2018 I served the foregoing DECLARATION OF
CAROLINE JANZEN IN SUPPORT OF PLAINTIFFS’ RESPONSE TO FEDERAL

DEFENDANTS’ MOTION TO DISMISS on the following via the indicated method(s) of service:

Peter Mersereau
Beth Plass
111 SW Columbia Street, Suite 1100
Portland, OR 97201
Of Attorneys for Defendant Dallas School District No. 2

Darin M. Sands
601 SW Second Avenue, Sute 2100
Portland, OR 97201
Of Attorneys for Proposed Intervenor Basic Rights Oregon

Mathew W. dos Santos
Kelly Simon
ACLU FOUNDATION OF OREGON
P.O. Box 40585
Portland, OR 97240
Of Attorneys for Proposed Intervenor Basic Rights Oregon
Gabriel Arkles
Shayna Medley-Warsoff
AMERICAN CIVIL LIBERTIES FOUNDATION
125 Broad Street, 18" Floor
New York, NY 10004

Of Attorneys for Proposed Intervenor Basic Rights Oregon
James Bickford,
Civil Division, U.S. Department of Justice
20 Massachusetts Avenue, NW
Washington, DC 20530
Of Attorneys for U.S. Defendants

MAILING certified full, true and correct copies thereof in a sealed, first class
postage-prepaid envelope, addressed to the attorney(s) shown above at their last
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known office address(es), and deposited with the U.S. Postal Service at
Portland/Beaverton, Oregon, on the date set forth below.

< ELECTRONIC FILING utilizing the Court’s electronic filing system

EMAILING certified full, true and correct copies thereof to the attorney(s)
shown above at their last known email address(es) on the date set forth below.

v

Herbert G. Grey, OSB 4810250
Ryan Adams, OSB # 150778
Caleb S. Leonard, OSB # 153736

Of Attorneys for Plaintiffs
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Gender Identity | CRS | Department of Justice

www _justice.gov/crs/what-we-do/gender-identity

Since 2009, CRS has helped communities prevent and respond to viclent hate crimes based on
gender identity issues and conflicts. The Agency works with ...

U.S. Departments of Justice and Education Release Joint .
www._justice.gov/opa/pr/us-departments-justice-and-education-release-joint-quidance-he...
The guidance makes clear that both federal agencies treat a student’s gender identity as the ...
with their gender identity. The quidance also ...

(roF] Country Information and Guidance Iran: Sexual orientation
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September 2016
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identity that is different from the sex assigned to ...

] GUIDANCE FOR FEDERAL LAW ENFORCEMENT AGENCIES REGARDING .
www_justice gov/sites/default/files/ag/pages/attachments/2014/12/08/use-of-race-policy
religion, sexual orientation, and gender identity by Federal law enforcement officers. 2. This
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race, color ...

Hate Crime Laws | CRT | Department of Justice

www.justice.gov/crt/hate-crime-laws
The Act also extends federal hate crime prohibitions to crimes committed because ... by the victim's actual or perceived
sexual orientation or gender ...

The Matthew Shepard And James Byrd, Jr,, Hate Crimes ...
www.justice.gov/crt/matthew-shepard-and-james-byrd-jr-hate-crimes-prevention-act-2009-0
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orientation, or gender ...

UNITED STATES DISTRICT COURT FOR THE MIDDLE DISTRICT OF ...
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bathrooms and changing facilities consistent with their gender identity. ... within the Middle District of North Carolina and
because a substantial ...
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Identity of Harasser. 1. Employees. ... including both boys and girls, sufficient to raise a claim under Title IX). c. Gender
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Gender; Gender Identity; Sexual Orientation; ... and civil rights organizations in the aftermath of violent hate crimes
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U.S. DEPARTMENT OF JUSTICE
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and respond to alleged hate crimes committed on the basis of actual or perceived gender, gender identity, ... transferred to
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www.justice.gov/crt/guidance-and-resources
Guidance and Resources. ... prohibitions against discrimination on the basis of sex require access to sex-segregated
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JUSTICE NEWS

Department of Justice
Office of Public Affairs

FOR IMMEDIATE RELEASE Friday, May 13, 2016

U.S. Departments of Justice and Education Release Joint Guidance to Help Schools
Ensure the Civil Rights of Transgender Students

The U.S. Departments of Justice and Education released joint zuidance today to help provide educators the information they
need to ensure that all students, including transgender students, can attend school in an environment free from
discrimination based cn sex.

Recently, questions have arisen from school districts, colleges and universities, and others about transgender students and
how to best ensure these students, and non-transgender students, can all enjov a safe and discrimination-free environment.

Under Title IX of the Education Amendments of 1972, schools receiving federal money may not discriminate based on a
student’s sex, including a student’s transgender status. The guidance makes clear that both federal agencies treat a student’s
gender identity as the student’s sex for purposes of enforcing Title IX.

“There is no room in our schools for discrimination of anv kind. ineluding discrimination against transgender students on
the basis of their sex,” said Attorney General Loretta E. Lynch. “This guidance gives administrators, teachers and parents
the tools they need to proteet transgender students from peer harassment and to identify and address unjust school policies.
Ilook forward to continuing our work with the Department of Education — and with schools across the country — to create
classroom environments that are safe, nurturing, and inclusive for all of our voung people.”

“No student should ever have to go through the experience of feeling unwelcome at school or on a college campus,” said U.S.
Secretary of Education John B. King Jr. “This guidance further clarifies what we've said repeatedly — that gender identity is
protected under Title I. Educators want to do the right thing for students, and many have reached out to us for guidance
on how to follow the law. We must ensure that our voung people know that wheever they are or wherever they come from,
they have the opportunity to get a great education in an environment free from discrimination, harassment and violence.”

“Every child deserves to attend school in a safe, supportive environment that allows them to thrive and grow. And we know
that teachers and administrators care deeply about all of their students and want them to succeed in school and life,” said
Principal Deputy Assistant Attornev General Vanita Gupta, head of the Justice Department’s Civil Rights Division. “Our
guidance sends a clear message to transgender students across the country: here in America, you are safe, you are protected
and vou belong — just as vou are, We look forward to working with school officials to make the promise of equal opportunity
a reality for all of our children.”

“Qur federal civil rights law guarantees all students, including transgender students, the opportunity to participate equally in
school programs and activities without sex discrimination as a core civil right,” said Department of Education Assistant
Secretary for Civil Rights Catherine E. Lhamon. “This guidance answers questions schools have been asking, with a goal to
ensure that all students are treated equally consistent with their gender identity. We look forward to continuing to work
with schools and school communities to satisfy Congress’ promise of equality for all.”
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FOR IMMEDIATE RELEASE Friday, May 13, 2016

U.S. Departments of Justice and Education Release Joint Guidance to Help Schools
Ensure the Civil Rights of Transgender Students

The U.S. Departments of Justice and Education released joint guidance today to help provide educators the information
they need to ensure that all students, including transgender students, can attend school in an environment free from
discrimination based on sex.

Recently, questions have arisen from school districts, colleges and universities, and others about transgender students
and how to best ensure these students, and non-transgender students, can all enjoy a safe and discrimination-free
environment.

Under Title |X of the Education Amendments of 1972, schools receiving federal money may not discriminate based on a
student's sex, including a student's transgender status. The guidance makes clear that both federal agencies treat a
student's gender identity as the student’s sex for purposes of enforcing Title IX.

“There is no room in our schools for discrimination of any kind, including discrimination against transgender students on
the basis of their sex,” said Attorney General Loretta E. Lynch. “This guidance gives administrators, teachers and
parents the tools they need to protect transgender students from peer harassment and to identify and address unjust
school policies. | look forward to continuing our work with the Department of Education — and with schools across the
country — to create classroom environments that are safe, nurturing, and inclusive for all of our young people.”

“No student should ever have to go through the experience of feeling unwelcome at school or on a college campus,”
said U.S. Secretary of Education John B. King Jr. “This guidance further clarifies what we've said repeatedly — that
gender identity is protected under Title IX. Educators want to do the right thing for students, and many have reached
out to us for guidance on how to follow the law. We must ensure that our young people know that whoever they are or
wherever they come from, they have the opportunity to get a great education in an environment free from
discrimination, harassment and violence.”

“Every child deserves to attend school in a safe, supportive environment that allows them to thrive and grow. And we
know that teachers and administrators care deeply about all of their students and want them to succeed in school and
life,” said Principal Deputy Assistant Attorney General Vanita Gupta, head of the Justice Department's Civil Rights
Division. “Our guidance sends a clear message to transgender students across the country: here in America, you are
safe, you are protected and you belong — just as you are. We look forward to working with school officials to make the
promise of equal opportunity a reality for all of our children.”

“Our federal civil rights law guarantees all students, including transgender students, the opportunity to participate
equally in school programs and activities without sex discrimination as a core civil right,” said Department of Education
Assistant Secretary for Civil Rights Catherine E. Lhamon. “This guidance answers questions schools have been
asking, with a goal to ensure that all students are treated equally consistent with their gender identity. We look forward
to continuing to work with schools and school communities to satisfy Congress’ promise of equality for all.”

The guidance explains that when students or their parents, as appropriate, notify a school that a student is transgender,
the school must treat the student consistent with the student's gender identity. A school may not require transgender

https:/iwww.justice.gov/opa/pr/us-departments-justice-and-education-release-joint-guidance-help-schools-ensure-civil-rights EXHI B'T ‘_-i 1/3
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students to have a medical diagnosis, undergo any medical treatment, or produce a birth certificate or other
identification document before treating them consistent with their gender identity.

The guidance also explains schools’ obligations to:

» Respond promptly and effectively to sex-based harassment of all students, including harassment based on a
student’s actual or perceived gender identity, transgender status or gender transition;

» Treat students consistent with their gender identity even if their school records or identification documents
indicate a different sex;

» Allow students to participate in sex-segregated activities and access sex-segregated facilities consistent with
their gender identity; and

*» Protect students’ privacy related to their transgender status under Title IX and the Family Educational Rights and
Privacy Act.

At the same time, the guidance makes clear that schools can provide additional privacy options to any student for any
reason. The guidance does not require any student to use shared bathrooms or changing spaces, when, for example,
there are other appropriate options available; and schools can also take steps to increase privacy within shared
facilities.

In addition to the departments’ joint Title IX guidance, the Department of Education’s Office of Elementary and
Secondary Education also released Examples of Policies and Emerging Practices for Supporting Transgender
Students, a compilation of policies and practices that schools across the country are already using to support
transgender students. The document shares some common questions on topics such as school records, privacy and
terminology, and then explains how some state and school district policies have answered these questions, which may
be useful for other states and school districts that are considering these issues. In this document, the Department of
Education does not endorse any particular policy, but offers examples from actual policies to help educators develop
policies and practices for their own schools.

Many parents, schools and districts have raised questions about this area of civil rights law. Together, these documents
will help navigate what may be a new terrain for some.

The Department of Justice's Civil Rights Division, created in 1957 by the enactment of the Civil Rights Act of 1957,
works to uphold the civil and constitutional rights of all Americans, particularly some of the most vulnerable members of
our society. The division enforces federal statutes prohibiting discrimination on the basis of race, color, sex, disability,
religion, familial status and national origin. Additional information about the Civil Rights Division of the Justice
Department is available here.

The mission of the Department of Education’s Office for Civil Rights (OCR) is to ensure equal access to education and
promote educational excellence throughout the nation through the vigorous enforcement of civil rights. OCR is
responsible for enforcing federal civil rights laws that prohibit discrimination by educational institutions on the basis of
race, color, national origin, disability, sex and age, as well as the Boy Scouts of America Equal Access Act of 2001.
Additional information about OCR is available here.

The mission of the Department of Education’s Office of Elementary and Secondary Education (OESE) is to promote
academic excellence, enhance educational opportunities and equity for all of America's children and families and to
improve the quality of teaching and learning by providing leadership, technical assistance and financial support.
Additional information about OESE is available here.

Dear Colleague Letter on Transgender Students

Examples of Policies and Emerging Practices for Supporting Transgender Students

Topic(s):
Civil Rights

Component(s):
Civil Rights Division
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Press Release Number:
16-568

Updated May 16, 2016

https:/iwww. justice.gov/opa/pr/us-departments-justice-and-education-release-joint-guidance-help-schools-ensure-civil-rightsE XHIBIT Lf— 3/3

PAGE g




# Department of Education [US]

Case 3:17-cv-01813-HZ Document 60-1

htipsy//wwawv.ed.gov

=‘ E U.S. Department of Education

STUDENT LOANS

Get 3l the informazian you nees 12 25l for
©f mEnBge fezaymant of your fecers
e ki

Press Releases £3

Sludents, Schoals

California

| (GRANTS

Leam more about gram cosoriunties
appieatons. snd ceisls about grants
e

o>

Secretary DeVos Releases Restart Funding Appiicalion for Disaster Impacted

Secretary DeVos Announces New Support for Wildhire Impacted Schools in

+ Secretary Devos Issues Full Forgiveness of HBCU Humicane Relief Loans

+ ldore

Featured

Hurricane
Help
Information

Hurricane Help Information

HOMEROOM

THE OFFIIAL BLCG OF THE
US. DEPARTMENT OF EDUCATION

Homeroom Blog

Filed 03/29/18 Page 13 of 59

Find ‘ederal scucater legisiadon,
ulstons. guicsnce and cther palicy

Betsy DeVos

&bunumunan[NWuu=|omuuUs|nmu|ﬁgtanmAasum-.

Search

Explore and cownicad Cata snd lesen atout
SCUCITON-TIARC £t 3T resenTh

How Do I Find...?

Secretary of Education

-

N\

-
IDEA

.

Student loans, forgivenass
College accreditation

Every Stugent Succeeds Act
(ESSA)

FERPA

FAFSA

1028-E Tax Form

« More.

Bio
Speeches
@BelsyDeVosED

Information About...

« Transforming Teaching
« Family and Community Engagement
« Earty Leaming

Website

Iediwiduals with Cisakilities Education Act

New! IDEA Website

EXHIBIT &5
PAGE [




Case 3:17-cv-01813-HZ Document 60-1 Filed 03/29/18 Page 14 of 59

i Department of Education [US] | bttps://wwav.ed.gov

Skip o main content | About Us | Contact Us | FAQs | ﬁﬁLmapuAssmama -
o

E'; U1.S. Department of Education —_—
gender identity]

1 1
I Student Loans i Grants

o\
STUDENT LOANS

GRANTS g LAWS & GUIDAN! 2
Gel all the niormation you need 19 soy for SME SUOML GIant Seariunites. Find federal edusation legrslation. Explore and downlioad data and leam about
© mansge reoaymert of yout federal cr3. and delals about grants reguiatons. uaance. and other poloy sducatoneixes data and researsh
LNl ) awarded LR

Press Releases &3 Belsy DeVos How Do I Find...?

Secretary of Education

retary DeVos F

.

Stugent lcans, forgivenass

ms Schoel Safety Comm

S
. 5
S

retary DeVas Releases Restarl Funding 2lion for Disaster impacled « Bio « Caollege accreditation
tudenls, Schools « Speeches « Every Student Succeeds Act
= Secretary DeVos Announces New Support for Wildfire Impacted Schocls in « (@BetsyDeVosED {ESSA)
California « FERFA
+ More « FAFSA

« More...

Featured Information About...

H H Q.«‘. « Transforming Teaching
urricane s > « Family and Community Engagement

fl"- :"‘ j | ﬂ . v Lea "
Help HOMEROOM IDEA

. THE OFFIAL BLOG OF THE h
Information s RN ko Website

Ingreidunis mith Disabiiities Esusation At

Hurricane Help Information Homeroom Blog New! IDEA Website

@ here to search

EXHIBIT __ (o
PAGE l




Case 3:17-cv-01813-HZ Document 60-1 Filed 03/29/18 Page 15 of 59

@ Secure | https//findit.ed.gov/search?utf8=v &affiliate=ed.govétquery =gendar +identity

: ; U.S. Department of Education

Sverythng News Grants More v

gender identity a

{roF] Archived: Dear Colleague Letter on Transgender Students

www2 ed.qov/about/offices/list/ocr /letters/colleague-201605-title-ix-transgender.pdf

This prohibition encompasses discrimination based on a student’s gender identity, including discrimination
based on a student’s transgender status

U.S. Departments of Education and Justice Release Join: ...

wwiw.ed gov/nevss/press-releases/us-departments-education-and-justice-release-joint-guidance-help-s...
U.S. Departments of Education and Justice Release Joint Guidance to ... The guidance makes clear that both
federal agencies treat a student’s gender

PCF] Examples of Policies and Emerging Practices for Supporting ...

www2 ed gov/about/offices/list/oese/oshs/emergingpractices.pdf
Examples of Policies and Emerging Practices for ... Examples of Policies and Emerglng Practices for Supporting
Transgender ... students whose gender ...

Resources for Transgender and Gender-Nonconforming Students

www2 ed.gov/about/offices/list/ocr/igbt.htmi

Title IX protects all studerts, inclucing transgender and gender-nonconforming students, from sex
discrimination. Title IX encompasses discrimination ...

Title IX and Sex Discrimination - U.S. Department of Education
wwiv2.ed.gov/about/offices/hst/ocr/docs/tix_dis.html

The U.S. Department cf Education’'s Office for Civil Rights (OCR) enforces, among other statutes, Title iX of the
Education Amendments of 1972, Title ...

|roF; Selective Service CHAPTER 3

ifap.ed.gov/fsahandbook/attachments/1415Vol1Ch5.pdf

If a student’s gender identity is now male but he was assigned the sex of female at birth, the student is not re-
quired to register with the 555 ..

{POF! June 2012 Gender Equity in Education
www2.ed.gov/about/offices/list/ocr/docs/gender-equity-in-education .pdf

June 2012 OFFICE FOR CIVIL RIGHTS U.S. DEPARTMENT OF EDUCATION . 1 Gender Equity in Education A Cata
Snapshot This data snapshot highhghts several ...

Statutory Requirements for Reporting IPEDS Data
surveys.nces.ed.gov/IPEDS/ViewContent.aspx?contentid=18

S:atutory Requirements for Reporting IPZDS Data: . The collection and repcrting of race/ethnicity and gender
data on students and completers are ...
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This prohibition encompasses discrimination based on a student’s gender identity, including
discrimination based on a student’s transgender status.
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U.S. Departments of Education and Justice Release Joint Guidance to ... The guidance makes clear
that both federal agencies treat a student's gender ...

[PDF] Examples of Policies and Emerging Practices for Supporting....

www2.ed.gov/about/offices/list/oese/oshs/emergingpractices.pdf
Examples of Policies and Emerging Practices for Supporting Transgender Students ... students whose
gender identity is different from the sex they were ...

[PDF] Selective Service CHAPTER 5 - IFAP: Home

ifap.ed.gov/fsahandbook/attachments/1415Vol1Ch5.pdf
student’'s gender identity is now female but she was assigned the sex of male at birth, the student
must register with ... Chapter 5—Selective Service

Title IX and Sex Discrimination - US Department of Education

www2.ed.gov/about/offices/list/ocr/docs/tix_dis.html
Title IX of the Education Amendments of 1972 protects people from discrimination based on sex in
education programs or activities which receive ...

[PDF] UNITED STATES DEPARTMENT OF EDUCATION OFFICE FOR CIVIL ...

www2.ed.gov/documents/press-releases/downey-school-district-letter.pdf
gender identity from an early age and was diagnosed with Gender Dysphoria prior to beginning
kindergarten in the District. The Complainant first ...

U.S. Department of Education’s Office for Civil Rights ...

www.ed.gov/news/press-releases/us-department-educations-office-civil-rights-announces-resolution-
civil-rights-investigation-californias-downey-unified-school-district
Engage a consultant with expertise on child and adolescent gender identity, ...

Resources for Transgender and Gender-Nonconforming Students

www2.ed.gov/about/offices/list/ocr/Igbt.html
Title IX protects all students, including transgender and gender-nonconforming students, from sex
discrimination. Title IX encompasses discrimination ...

Dear Colleague Letter from Assistant Secretary for Civil ...

www2.ed.gov/about/offices/list/ocr/letters/colleague-201010_pg8.htmi
Dear Colleague letter from Assistant Secretary for Civil ... regardless of the actual or perceived sexual
orientation or gender identity of the ...

Helping Schools Ensure the Civil Rights of Transgender ...

blog.ed.gov/2016/05/helping-schools-ensure-the-civil-rights-of-transgender-students/
As you define it, “Gender identity refers to an individual's internal sense of gender.” Gender identity
is not a human choice or a civil right. EXHBIT =+
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Transgender Students Share School Experiences with ED ...

blog.ed.gov/2015/07/transgender-students-share-school-experiences-with-ed-officials/
Transgender Students Share School Experiences ... The clear “sex-based” basis of Title IX is being
ignored and being politically spun as “gender ...

Statutory Requirements for Reporting IPEDS Data

surveys.nces.ed.gov/IPEDS/ViewContent.aspx?contentld=18
Statutory Requirements for Reporting IPEDS Data: ... The collection and reporting of race/ethnicity
and gender data on students and completers are ...

Archived: June 14, 2011, Letter to Colleagues Announcing....

www2.ed.gov/policy/elsec/guid/secletter/110607 .html
June 14, 2011, Letter to Colleagues Announcing Release of Legal Guidelines Regarding the Equal
Access Act and the Recognition of Student-Led ...

[PDF] [Archived] Questions and Answers on Title IX and Sexual ...

www2.ed.gov/about/offices/list/ocr/docs/qa-201404-title-ix.pdf
Questions and Answers on Title IX and Sexual Violence . Notice of Language Assistance: If you have
difficulty understanding English, you may, free of ...

[PDF] Franciscan University of Steubenville - ed

www2.ed.gov/about/offices/list/ocr/docs/t9-rel-exempt/franciscan-university-of-steubenville-request-
08272014.pdf

from the student's assigned sex, or for whiCh there is documented legal or medical evidence that the
gender identity is sincerely held as part of the

[PDF] June 2012 Gender Equity in Education

www2.ed.gov/about/offices/list/ocr/docs/gender-equity-in-education.pdf
June 2012 OFFICE FOR CIVIL RIGHTS U.S. DEPARTMENT OF EDUCATION . 1 Gender Equity in
Education A Data Snapshot This data snapshot highlights several ...

[PDF] U.S. DEPARTMENT OF EDUCATION NATIONAL CENTER FOR EDUCATION ...

nces.ed.gov/surveys/ssocs/pdf/ISSOCS_2016_Questionnaire.pdf
U.S. DEPARTMENT OF EDUCATION NATIONAL CENTER FOR EDUCATION STATISTICS ...
Gender identity ... (SSOCS), National Center for Education Statistics, 550 ...

[PDF] Dorchester County School Distric Two - ed

www2.ed.gov/about/offices/list/ocr/docs/investigations/more/11151348-b.pdf
whether existing arrangements related to the Student's gender identity, gender transition, or
transgender status are meeting her educational needs and
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nces.ed.gov/programs/crimeindicators/ind_07.asp
The percentage of public schools reporting student harassment of other students based on sexual
orientation or gender identity was lower in 2013-14 ...

FCSM | Federal Committee on Statistical Methodology

nces.ed.gov/FCSM/index.asp
The Federal Committee on Statistical Methodology (FCSM) is an interagency committee dedicated to
improving the quality of Federal statistics. The FCSM ...
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Examples of Policies and Emerging Practices
for Supporting Transgender Students

U.S. Department of Education
Office of Elementary and Secondary Education
Office of Safe and Healthy Students

May 2016

EXHIBIT =
PAGE \




Case 3:17-cv-01813-HZ Document 60-1 Filed 03/29/18 Page 21 of 59

U.S. Department of Education
Office of Elementary and Secondary Education
Office of Safe and Healthy Students

Ann Whalen
Senior Advisor to the Secretary, Delegated the Duties of the Assistant Secretary, Office of Elementary and
Secondary Education

David Esquith
Director, Office of Safe and Healthy Students

May 2016
This resource is in the public domain. Authorization to reproduce it in whole or in part is granted. The guide’s
citation should be:

U.S. Department of Education, Office of Elementary and Secondary Education, Office of Safe and Healthy Students,

Examples of Policies and Emerging Practices for Supporting Transgender Students (May 2016).

This guide is also available on the Office of Safe and Healthy Students website at

www.ed.gov/oese/oshs/emergingpractices.pdf. Any updates to this guide will be available at this website.

If you need technical assistance, please contact the Office of Safe and Healthy Students at:

OESE.Info.SupportingTransgenderStudents@ed.gov

Availability of Alternate Formats
Requests for documents in alternate formats such as Braille or large print should be submitted to the Alternate
Format Center by calling 202-260-0852 or by contacting the 504 coordinator via e-mail at om eeos@ed.gov.

Notice to Limited English Proficient Persons

If you have difficulty understanding English you may request language assistance services for Department
information that is available to the public. These language assistance services are available freeof charge. If you
need more information about interpretation or translation services, please call 1-800-USA-LEARN (1-800-872-
5327) (TTY: 1-800-437-0833), or e-mail us at ED.Language.Assistance@ed.gov. Or write to U.S. Department of
Education, Information Resource Center, LBJ Education Building, 400 Maryland Ave. SW, Washington, DC 20202.
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Examples of Policies and Emerging Practices for Supporting Transgender Students

The U.S. Department of Education (“ED”) is committed to providing schools with the
information they need to provide a safe, supportive, and nondiscriminatory learning
environment for all students. It has come to ED’s attention that many transgender students
(i.e., students whose gender identity is different from the sex they were assigned at birth)
report feeling unsafe and experiencing verbal and physical harassment or assault in school, and
that these students may perform worse academically when they are harassed. School
administrators, educators, students, and parents are asking questions about how to support
transgender students and have requested clarity from ED. In response, ED developed two
documents:

e ED’s Office for Civil Rights and the U.S. Department of Justice’s Civil Rights Division
jointly issued a Dear Colleague Letter (“DCL”) about transgender students’ rights and
schools’ legal obligations under Title IX of the Education Amendments of 1972. Any
school that has questions related to transgender students or wants to be prepared to
address such issues if they arise should review the DCL.

e ED’s Office of Elementary and Secondary Education compiled the attached examples of
policies2 and emerging practices3 that some schools are already using to support
transgender students. We share some common questions on topics such as school
records, privacy, and terminology, and then explain how some state and school district
policies have answered these questions. We present this information to illustrate how
states and school districts are supporting transgender students. We also provide
information about and links to those policies at the end of the document, along with
other resources that may be helpful as educators develop policies and practices for their
own schools.

120 U.S.C. §§ 1681-1688; Dear Colleague Letter: Transgender Students (May 13, 2016),
www.ed.gov/ocr/letters/colleague-201605-title-ix-transgender.pdf.

% |n this document, the term policy or policies refers generally to policies, guidance, guidelines, procedures,
regulations, and resource guides issued by schools, school districts, and state educational agencies.

3 ED considers emerging practices to be operational activities or initiatives that contribute to successful outcomes
or enhance agency performance capabilities. Emerging practices are those that have been successfully
implemented and demonstrate the potential for replication by other agencies. Emerging practices typically have
not been rigorously evaluated, but still offer ideas that work in specific situations.

EXHBT B |
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Each person is unique, so the needs of individual transgender students vary. But a school policy
setting forth general principles for supporting transgender students can help set clear
expectations for students and staff and avoid unnecessary confusion, invasions of privacy, and
other harms. The education community continues to develop and revise policies and practices
to address the rights of transgender students and reflect our evolving understanding and the
individualized nature of transgender students’ needs.

This document contains information from some schools, school districts, and state and federal
agencies. Inclusion of this information does not constitute an endorsement by ED of any policy
or practice, educational product, service, curriculum or pedagogy. In addition, this document
references websites that provide information created and maintained by other entities. These
references are for the reader’s convenience. ED does not control or guarantee the accuracy,
relevance, timeliness, or completeness of this outside information. This document does not
constitute legal advice, create legal obligations, or impose new requirements.
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Student Transitions

1. How do schools find out that a student will transition?

Typically, the student or the student’s parent or guardian will tell the school and ask that the
school start treating the student in a manner consistent with the student’s gender identity.
Some students transition over a school break, such as summer break. Other students may
undergo a gender transition during the school year, and may ask (or their parents may ask on
their behalf) teachers and other school employees to respect their identity as they begin
expressing their gender identity, which may include changes to their dress and appearance.
Some school district or state policies address how a student or parent might provide the
relevant notice to the school.

e Alaska’s Matanuska-Susitna Borough School District issued guidelines (“Mat-Su
Borough Guidelines”) advising that transgender students or their parents or
guardians should contact the building administrator or the student’s guidance
counselor to schedule a meeting to develop a plan to address the student’s
particular circumstances and needs.

e The guidelines issued by Washington’s Superintendent of Public Instruction
(“Washington State Guidelines”) offer an example of a student who first attended
school as a boy and, about midway through a school year, she and her family
decided that she would transition and begin presenting as a girl. She prefers to
dress in stereotypically feminine attire such as dresses and skirts. Although she is
growing her hair out and consistently presents as female at school, her hair is still in
a rather short, typically boyish haircut. The student, her parents, and school
administrators asked her friends and teachers to use female pronouns to address
her.

2. How do schools confirm a student’s gender identity?

Schools generally rely on students’ (or in the case of younger students, their parents’ or
guardians’) expression of their gender identity. Although schools sometimes request some
form of confirmation, they generally accept the student’s asserted gender identity. Some
schools offer additional guidance on this issue.

e Los Angeles Unified School District issued a policy (“LAUSD Policy”) noting that
“[t]here is no medical or mental health diagnosis or treatment threshold that
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students must meet in order to have their gender identity recognized and
respected” and that evidence may include an expressed desire to be consistently
recognized by their gender identity,

e The New York State Education Department issued guidance (“NYSED Guidance”)
recommending that “schools accept a student’s assertion of his/her/their own
gender identity” and provides examples of ways to confirm the assertion, such as a
statement from the student or a letter from an adult familiar with the student’s
situation. The same guidance also offers the following example: “in one middle
school, a student explained to her guidance counselor that she was a transgender
girl who had heretofore only been able to express her female gender identity while
at home. The stress associated with having to hide her female gender identity by
presenting as male at school was having a negative impact on her mental health, as
well as on her academic performance. The student and her parents asked if it would
be okay if she expressed her female gender identity at school. The guidance
counselor responded favorably to the request. The fact that the student presented
no documentation to support her gender identity was not a concern since the school
had no reason to believe the request was based on anything other than a sincerely
held belief that she had a female gender identity.”

e Alaska’s Anchorage School District developed administrative guidelines (“Anchorage
Administrative Guidelines”) noting that being transgender “involves more than a
casual declaration of gender identity or expression but does not require proof of a
formal evaluation and diagnosis. Since individual circumstances, needs, programs,
facilities and resources may differ; administrators and school staff are expected to
consider the needs of the individual on a case-by-case basis.”

3. How do schools communicate with the parents of younger students compared to
older transgender students?

Parents are often the first to initiate a conversation with the school when their child is
transgender, particularly when younger children are involved. Parents may play less of a role in
an older student’s transition. Some school policies recommend, with regard to an older
student, that school staff consult with the student before reaching out to the student’s parents.

e The District of Columbia Public Schools issued guidance (“DCPS Guidance”) noting
that “students may choose to have their parents participate in the transition
process, but parental participation is not required.” The guidance further
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recommends different developmentally appropriate protocols depending on grade
level. The DCPS Guidance suggests that the school work with a young student’s
family to identify appropriate steps to support the student, but recommends
working closely with older students prior to notification of family. The guidance also
provides a model planning document with key issues to discuss with the student or
the student’s family.

Similarly, the Massachusetts Department of Elementary and Secondary Education
issued guidance (“Massachusetts Guidance”) that notes: “Some transgender and
gender nonconforming students are not openly so at home for reasons such as
safety concerns or lack of acceptance. School personnel should speak with the
student first before discussing a student’s gender nonconformity or transgender
status with the student’s parent or guardian. For the same reasons, school
personnel should discuss with the student how the school should refer to the
student, e.g., appropriate pronoun use, in written communication to the student’s
parent or guardian.”

Chicago Public Schools’ guidelines (“Chicago Guidelines”) provide: “When speaking
with other staff members, parents, guardians, or third parties, school staff should
not disclose a student’s preferred name, pronoun, or other confidential information
pertaining to the student’s transgender or gender nonconforming status without the
student’s permission, unless authorized to do so by the Law Department.”

Oregon’s Department of Education issued guidance stating, “In a case where a
student is not yet able to self-advocate, the request to respect and affirm a student’s
identity will likely come from the student’s parent. However, in other cases,
transgender students may not want their parents to know about their transgender
identity. These situations should be addressed on a case-by-case basis and school
districts should balance the goal of supporting the student with the requirement
that parents be kept informed about their children. The paramount consideration in
such situations should be the health and safety of the student, while also making
sure that the student’s gender identity is affirmed in a manner that maintains
privacy and confidentiality.”
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Privacy, Confidentiality, and Student Records

4. How do schools protect a transgender student’s privacy regarding the student’s
transgender status?

There are a number of ways schools protect transgender students’ interests in keeping their
transgender status private, including taking steps to prepare staff to consistently use the
appropriate name and pronouns. Using transgender students’ birth names or pronouns that do
not match their gender identity risks disclosing a student’s transgender status. Some state and
school district policies also address how federal and state privacy laws apply to transgender
students and how to keep information about a student’s transgender status confidential.

e California’s El Rancho Unified School District issued a regulation (“El Rancho
Regulation”) that provides that students have the right to openly discuss and express
their gender identity, but also reminds school personnel to be “mindful of the
confidentiality and privacy rights of [transgender] students when contacting
parents/legal guardians so as not to reveal, imply, or refer to a student’s actual or
perceived sexual orientation, gender identity, or gender expression.”

¢ The Chicago Guidelines provide that the school should convene an administrative
support team to work with transgender students and/or their parents or guardians
to address each student’s individual needs and supports. To protect the student’s
privacy, this team is limited to “the school principal, the student, individuals the
student identifies as trusted adults, and individuals the principal determines may
have a legitimate interest in the safety and healthy development of the student.”

e The Mat-Su Borough Guidelines state: “In some cases, a student may want school
staff and students to know, and in other cases the student may not want this
information to be widely known. School staff should take care to follow the
student’s plan and not to inadvertently disclose information that is intended to be
kept private or that is protected from disclosure (such as confidential medical
information).”

¢ The Massachusetts Guidance advises schools “to collect or maintain information
about students’ gender only when necessary” and offers an example: “One school
reviewed the documentation requests it sent out to families and noticed that field
trip permission forms included a line to fill in indicating the student’s gender. Upon
consideration, the school determined that the requested information was irrelevant
to the field trip activities and deleted the line with the gender marker request.”
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5. How do schools ensure that a transgender student is called by the appropriate name
and pronouns?

One of the first issues that school officials may address when a student notifies them of a
gender transition is determining which name and pronouns the student prefers. Some schools
have adopted policies to prepare all school staff and students to use a student’s newly adopted
name, if any, and pronouns that are consistent with a student’s gender identity.

A regulation issued by Nevada’'s Washoe County School District (“Washoe County
Regulation”) provides that: “Students have the right to be addressed by the names
and pronouns that correspond to their gender identity. Using the student’s
preferred name and pronoun promotes the safety and wellbeing of the student.
When possible, the requested name shall be included in the District’s electronic
database in addition to the student’s legal name, in order to inform facuity and staff
of the name and pronoun to use when addressing the student.”

A procedure issued by Kansas City Public Schools in Missouri (“Kansas City
Procedure”) notes that: “The intentional or persistent refusal to respect the gender
identity of an employee or student after notification of the preferred pronoun/name
used by the employee or student is a violation of this procedure.”

The NYSED Guidance provides: “As with most other issues involved with creating a
safe and supportive environment for transgender students, the best course is to
engage the student, and possibly the parent, with respect to name and pronoun use,
and agree on a plan to reflect the individual needs of each student to initiate that
name and pronoun use within the school. The plan also could include when and
how this is communicated to students and their parents.”

The DCPS Guidance includes a school planning guide for principals to review with
transgender students as they plan how to ensure the school environment is safe and
supportive. The school planning guide allows the student to identify the student’s
gender identity and preferred name, key contacts at home and at school, as well as
develop plans for access to restrooms, locker rooms, and other school activities.
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6. How do schools handle requests to change the name or sex designation on a student’s
records?

Some transgender students may legally change their names. However, transgender students
often are unable to obtain identification documents that reflect their gender identity (e.g., due
to financial limitations or legal restrictions imposed by state or local law). Some school district
policies specify that they will use the name a student identifies as consistent with the student’s
gender identity regardless of whether the student has completed a legal name change.

The NYSED Guidance provides that school records, including attendance records,
transcripts, and Individualized Education Programs, be updated with the student’s
chosen name and offers an example: “One school administrator dealt with
information in the student’s file by starting a new file with the student’s chosen
name, entered previous academic records under the student’s chosen name, and
created a separate, confidential folder that contained the student’s past information
and birth name.”

The DCPS Guidance notes: “A court-ordered name or gender change is not required,
and the student does not need to change their official records. If a student wishes
to go by another name, the school’s registrar can enter that name into the
‘Preferred First’ name field of [the school’s] database.”

The Kansas City Procedure recognizes that there are certain situations where school
staff or administrators may need to report a transgender student’s legal name or
gender. The procedure notes that in these situations, “school staff and
administrators shall adopt practices to avoid the inadvertent disclosure of such
confidential information.”

The Chicago Guidelines state: “Students are not required to obtain a court order
and/or gender change or to change their official records as a prerequisite to being
addressed by the name and pronoun that corresponds to their gender identity.”

The Massachusetts Guidance also addresses requests to amend records after
graduation: “Transgender students who transition after having completed high
school may ask their previous schools to amend school records or a diploma or
transcript that include the student’s birth name and gender. When requested, and
when satisfied with the gender identity information provided, schools should amend
the student’s record.”
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Sex-Segregated Activities and Facilities

7. How do schools ensure transgender students have access to facilities consistent with
their gender identity?

Schools often segregate restrooms and locker rooms by sex, but some schools have policies
that students must be permitted to access facilities consistent with their gender identity and
not be required to use facilities inconsistent with their gender identity or alternative facilities.

The Washington State Guidelines provide: “School districts should allow students to
use the restroom that is consistent with their gender identity consistently asserted
at school.” In addition, no student “should be required to use an alternative
restroom because they are transgender or gender nonconforming.”

The Washoe County Regulation provides: “Students shall have access to use
facilities that correspond to their gender identity as expressed by the student and
asserted at school, irrespective of the gender listed on the student’s records,
including but not limited to locker rooms.”

The Anchorage Administrative Guidelines emphasize the following provision:
“However, staff should not require a transgender or gender nonconforming
student/employee to use a separate, nonintegrated space unless requested by the
individual student/employee.”

8. How do schools protect the privacy rights of all students in restrooms or locker
rooms?

Many students seek additional privacy in school restrooms and locker rooms. Some schools
have provided students increased privacy by making adjustments to sex-segregated facilities or
providing all students with access to alternative facilities.

The Washington State Guidelines provide that any student who wants increased
privacy should be provided access to an alternative restroom or changing area. The
guidelines explain: “This allows students who may feel uncomfortable sharing the
facility with the transgender student(s) the option to make use of a separate
restroom and have their concerns addressed without stigmatizing any individual
student.”
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The NYSED Guidance gives an example of accommodating all students’ interest in
privacy: “In one high school, a transgender female student was given access to the
female changing facility, but the student was uncomfortable using the female
changing facility with other female students because there were no private changing
areas within the facility. The principal examined the changing facility and
determined that curtains could easily be put up along one side of a row of benches
near the group lockers, providing private changing areas for any students who
wished to use them. After the school put up the curtains, the student was
comfortable using the changing facility.”

Atherton High School, in Jefferson County, Kentucky, issued a policy that offers
examples of accommodations to address any student’s request for increased
privacy: “use of a private area within the public area of the locker room facility (e.g.
nearby restroom stall with a door or an area separated by a curtain); use of a nearby
private area (e.g. nearby restroom); or a separate changing schedule.”

The DCPS Guidance recommends talking to students to come up with an acceptable
solution: “Ultimately, if a student expresses discomfort to any member of the
school staff, that staff member should review these options with the student and
ask the student permission to engage the school LGBTQ liaison or another
designated ally in the building.”

9. How do schools ensure transgender students have the opportunity to participate in
physical education and athletics consistent with their gender identity?

Some school policies explain the procedures for establishing transgender students’ eligibility to
participate in athletics consistent with their gender identity. Many of those policies refer to
procedures established by state athletics leagues or associations.

The NYSED Guidance explains that “physical education is a required part of the
curriculum and an important part of many students’ lives. Most physical education
classes in New York’s schools are coed, so the gender identity of students should not
be an issue with respect to these classes. Where there are sex-segregated classes,
students should be allowed to participate in a manner consistent with their gender
identity.”

The LAUSD Policy provides that “participation in competitive athletics, intramural
sports, athletic teams, competitions, and contact sports shall be facilitated in a
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manner consistent with the student’s gender identity asserted at school and in
accordance with the California Interscholastic Federation bylaws.” The California
Interscholastic Federation establishes a panel of professionals, including at least one
person with training or expertise in gender identity health care or advocacy, to make
eligibility decisions.

e The Rhode Island Interscholastic League’s policy states that all students should have
the opportunity to participate in athletics consistent with their gender identity,
regardless of the gender listed on school records. The policy provides that the
league will base its eligibility determination on the student’s current transcript and
school registration information, documentation of the student’s consistent gender
identification (e.g., affirmed written statements from student, parent/guardian, or
health care provider), and any other pertinent information.

10. How do schools treat transgender students when they participate in field trips and
athletic trips that require overnight accommodations?

Schools often separate students by sex when providing overnight accommodations. Some
school policies provide that students must be treated consistent with their gender identity in
making such assignments.

o Colorado’s Boulder Valley School District issued guidelines {(“Boulder Valley
Guidelines”) providing that when a school plans overnight accommodations for a
transgender student, it should consider “the goals of maximizing the student’s
social integration and equal opportunity to participate in overnight activity and
athletic trips, ensuring the [transgender] student’s safety and comfort, and
minimizing stigmatization of the student.”

¢ The Chicago Guidelines remind school staff: “In no case should a transgender
student be denied the right to participate in an overnight field trip because of
the student’s transgender status.”
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Additional Practices to Support Transgender Students

11. What can schools do to make transgender students comfortable in the classroom?

Classroom practices that do not distinguish or differentiate students based on their gender are
the most inclusive for all students, including transgender students.

e The DCPS Guidance suggests that “[w]herever arbitrary gender dividers can be
avoided, they should be eliminated.”

e The Massachusetts Guidance states that “[a]s a general matter, schools should
evaluate all gender-based policies, rules, and practices and maintain only those that
have a clear and sound pedagogical purpose.”

¢ Minneapolis Public Schools issued a policy providing that students generally should
not be grouped on the basis of sex for the purpose of instruction or study, but rather
on bases such as student proficiency in the area of study, student interests, or
educational needs for acceleration or enrichment.

e The Maryland State Department of Education issued guidelines that include an
example of eliminating gender-based sorting of students: “Old Practice: boys line up
over here.” New Practice: birthdays between January and June; everybody who is
wearing something green, etc.”

12. How do school dress codes apply to transgender students?

Dress codes that apply the same requirements regardless of gender are the most inclusive for
all students and avoid unnecessarily reinforcing sex stereotypes. To the extent a school has a
dress code that applies different standards to male and female students, some schools have
policies that allow transgender students to dress consistent with their gender identity.

e Wisconsin’s Shorewood School District issued guidelines (“Shorewood Guidelines”)
that allow students to dress in accordance with their gender identity and remind
school personnel that they must not enforce a dress code more strictly against
transgender and gender nonconforming students than other students.

e The Washington State Guidelines encourage school districts to adopt gender-neutral
dress codes that do not restrict a student’s clothing choices on the basis of gender:
“Dress codes should be based on educationally relevant considerations, apply
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consistently to all students, include consistent discipline for violations, and make
reasonable accommodations when the situation requires an exception.”

13. How do schools address bullying and harassment of transgender students?

Unfortunately, bullying and harassment continue to be a problem facing many students, and
transgender students are no exception. Some schools make clear in their nondiscrimination
statements that prohibited sex discrimination includes discrimination based on gender identity
and expression. Their policies also address this issue.

e The NYSED Guidance stresses the importance of protecting students from bullying
and harassment because “[the] high rates experienced by transgender students
correspond to adverse health and educational consequences,” including higher rates
of absenteeism, lower academic achievement, and stunted educational aspirations.

e The Shorewood Guidelines specify that harassment based on a student’s actual or
perceived transgender status or gender nonconformity is prohibited and notes that
these complaints are to be handled in the same manner as other discrimination,
harassment, and bullying complaints.

e The DCPS Guidance provides examples of prohibited harassment that transgender
students sometimes experience, including misusing an individual’s preferred name
or pronouns on purpose, asking personal questions about a person’s body or gender
transition, and disclosing private information.

14. How do school psychologists, school counselors, school nurses, and school social
workers support transgender students?

School counselors can help transgender students who may experience mental health disorders
such as depression, anxiety, and posttraumatic stress. Mental health staff may also consult
with school administrators to create inclusive policies, programs, and practices that prevent
bullying and harassment and ensure classrooms and schools are safe, healthy, and supportive
places where all students, including transgender students, are respected and can express
themselves. Schools will be in a better position to support transgender students if they
communicate to all students that resources are available, and that they are competent to
provide support and services to any student who has questions related to gender identity.
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e The NYSED Guidance suggests that counselors can serve as a point of contact for
transgender students who seek to take initial steps to assert their gender identity in
school.

e The Chicago Guidelines convene a student administrative support team to
determine the appropriate supports for transgender students. The team consists of
the school principal, the student, adults that the student trusts, and individuals the
principal determines may have a legitimate interest in the safety and healthy
development of the student.

15. How do schools foster respect for transgender students among members of the
broader school community?

Developing a clear policy explaining how to support transgender students can help
communicate the importance the school places on creating a safe, healthy, and
nondiscriminatory school climate for all students. Schools can do this by providing educational
programs aimed at staff, students, families, and other community members.

e The Massachusetts Guidance informs superintendents and principals that they
“need to review existing policies, handbooks, and other written materials to ensure
they are updated to reflect the inclusion of gender identity in the student
antidiscrimination law, and may wish to inform all members of the school
community, including school personnel, students, and families of the recent change
to state law and its implications for school policy and practice. This could take the
form of a letter that states the school’s commitment to being a supportive, inclusive
environment for all students.”

¢ The NYSED Guidance states that “school districts are encouraged to provide this
guidance document and other resources, such as trainings and information sessions,
to the school community including, but not limited to, parents, students, staff and
residents.”

16. What topics do schools address when training staff on issues related to transgender
students?

Schools can reinforce commitments to providing safe, healthy, and nondiscriminatory school
climates by training all school personnel about appropriate and respectful treatment of all
students, including transgender students.
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The Massachusetts Guidance suggests including the following topics in faculty and
staff training “key terms related to gender identity and expression; the development
of gender identity; the experiences of transgender and other gender nonconforming
students; risks and resilience data regarding transgender and gender nonconforming
students; ways to support transgender students and to improve school climate for
gender nonconforming students; [and] gender-neutral language and practices.”

The El Rancho Regulation states that the superintendent or designee “shall provide
to employees, volunteers, and parents/guardians training and information regarding
the district’s nondiscrimination policy; what constitutes prohibited discrimination,
harassment, intimidation, or bullying; how and to whom a report of an incident
should be made; and how to guard against segregating or stereotyping students
when providing instruction, guidance, supervision, or other services to them. Such
training and information shall include guidelines for addressing issues related to
transgender and gender-nonconforming students.”

17. How do schools respond to complaints about the way transgender students are
treated?

School policies often provide that complaints from transgender students be handled under the
same policy used to resolve other complaints of discrimination or harassment.

The Boulder Valley Guidelines provide that “complaints alleging discrimination or
harassment based on a person’s actual or perceived transgender status or gender
nonconformity are to be handled in the same manner as other discrimination or
harassment complaints.”

The Anchorage Administrative Guidelines provide that “students may also use the
Student Grievance Process to address any civil rights issue, including transgender
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Terminology

18. What terms are defined in current school policies on transgender students?

Understanding the needs of transgender students includes understanding relevant terminology.
Most school policies define commonly used terms to assist schools in understanding key
concepts relevant to transgender students. The list below is not exhaustive, and only includes
examples of some of the most common terms that school policies define.

Gender identity refers to a person’s deeply felt internal sense of being male or
female, regardless of their sex assigned at birth. (Washington State Guidelines)

Sex assigned at birth refers to the sex designation, usually “male” or “female,”
assigned to a person when they are born. (NYSED Guidance)

Gender expression refers to the manner in which a person represents or expresses
gender to others, often through behavior, clothing, hairstyles, activities, voice or
mannerisms. (Washoe County Regulation)

Transgender or trans describes a person whose gender identity does not correspond
to their assigned sex at birth. (Massachusetts Guidance)

Gender transition refers to the process in which a person goes from living and
identifying as one gender to living and identifying as another. (Washoe County
Regulation)

Cisgender describes a person whose gender identity corresponds to their assigned
sex at birth. (NYSED Guidance)

Gender nonconforming describes people whose gender expression differs from
stereotypic expectations. The terms gender variant or gender atypical are also used.
Gender nonconforming individuals may identify as male, female, some combination
of both, or neither. (NYSED Guidance)

Intersex describes individuals born with chromosomes, hormones, genitalia and/or
other sex characteristics that are not exclusively male or female as defined by the
medical establishment in our society. (DCPS Guidance)

LGBTQ is an acronym that stands for “lesbian, gay, bisexual, transgender, and
queer/questioning.” (LAUSD Policy)
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o Sexual orientation refers to a person’s emotional and sexual attraction to another
person based on the gender of the other person. Common terms used to describe
sexual orientation include, but are not limited to, heterosexual, lesbian, gay, and
bisexual. Sexual orientation and gender identity are different. (LAUSD Policy)

19. How do schools account for individual preferences and the diverse ways that students
describe and express their gender?

Some students may use different terms to identify themselves or describe their situations. For
example, a transgender male student may identify simply as male, consistent with his gender
identity. The same principles apply even if students use different terms. Some school policies
directly address this question and provide additional guidance.

e The Washington State Guidelines recognize how “terminology can differ based on
religion, language, race, ethnicity, age, culture and many other factors.”

e Washington’s Federal Way School District issued a resource guide that states: “Keep
in mind that the meaning of gender conformity can vary from culture to culture, so
these may not translate exactly to Western ideas of what it means to be
transgender. Some of these identities include Hijra (South Asia), Fa’afafine (Samoa),
Kathoey (Thailand), Travesti (South America), and Two-Spirit (Native American/First
Nations).”

e The Washoe County Regulation, responding to cultural diversity within the state,
offers examples of “ways in which transgender and gender nonconforming youth
describe their lives and gendered experiences: trans, transsexual, transgender,
male-to-female (MTF), female-to-male (FTM), bi-gender, two-spirit, trans man, and
trans woman.”

e The DCPS Guidance provides this advice to staff: “If you are unsure about a
student’s preferred name or pronouns, it is appropriate to privately and tactfully ask
the student what they prefer to be called. Additionally, when speaking about a
student it is rarely necessary to label them as being transgender, as they should be
treated the same as the rest of their peers.”
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Cited Policies on Transgender Students

Anchorage School District (AK): Administrative Guidelines: Working with Transgender and
Gender Nonconforming Students and Employees (2015) (on file with ED)

Atherton High School, Jefferson County School District (KY), Policy on School Space (2014),
www.jefferson.k12.ky.us/schools/high/atherton/SBDMDocuments/Policy%20500%20Draft
-%20Los%20Angeles%20Unified%20School%20District%20Revised%20Model.pdf

Boulder Valley School District (CO), Guidelines Regarding the Support of Students and Staff
Who Are Transgender and/or Gender Nonconforming (2016),
http://www.bvsd.org/policies/Policies/AC-E3.pdf

California Interscholastic Federation, Guidelines for Gender Identity Participation (2015),
http://static.psbin.com/m/S5/0Ondg7wwfgh2em9/Guidelines for _Gender ldentity Participa

tion.pdf

Chicago Public Schools (IL), Guidelines Regarding the Support of Transgender and Gender
Nonconforming Students (2016),

cps.edu/SiteCollectionDocuments/TL TransGenderNonconformingStudents Guidelines.pd
f

District of Columbia Public Schools, Transgender and Gender-Nonconforming Policy
Guidance (2015), dcps.dc.gov/publication/dcps-transgender-and-gender-non-conforming-

policy-guidance

El Rancho Unified School District, Transgender and Gender-Nonconforming Students (AR
5145.3) (2014), www.erusd.org/pdf/board policies/5145 3.pdf

Federal Way Public Schools (WA), Working with Transgender and Gender-Nonconforming
Students and Staff (2014-2015), www.fwps.net/districtresources/wp-
content/uploads/sites/32/2013/12/FWPS Transgender3.pdf?7a385a

Kansas City 33 School District (MO), Prohibition Against Discrimination, Harassment and
Retaliation (Transgender and Gender Nonconforming Employee and Students) (2013),
eboard.eboardsolutions.com/ePolicy/policy.aspx?PC=AC-
AP(1)&Sch=22885=228&RevNo=1.01&C=A&Z=R

Los Angeles Unified School District (CA), Transgender Students — Ensuring Equity and

Nondiscrimination (2014),

notebook.lausd.net/pls/ptl/docs/PAGE/CA LAUSD/FLDR ORGANIZATIONS/FLDR GENERAL
COUNSEL/BUL-6224.1%20TRANSGENDER%20POLICY,%2008-15-14%20-

%20ADDED%20ED%20CODE%20221%205.PDF
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Maryland State Department of Education, Providing Safe Spaces for Transgender and
Gender Non-Conforming Youth: Guidelines for Gender Identity Non-Discrimination (2015),

marylandpublicschools.org/MSDE/divisions/studentschoolsvcs/student services alt/docs/
ProvidingSafeSpacesTransgendergenderNonConformingYouth012016.pdf

Massachusetts Department of Elementary and Secondary Education, Guidance for
Massachusetts Public Schools Creating a Safe and Supportive School Environment
Nondiscrimination on the Basis of Gender Identity (2014),
www.doe.mass.edu/ssce/Genderldentity.pdf

Matanuska-Susitna Borough School District (AK), Transgender Student Guidelines (2015),
www.matsuk12.us/site/handlers/filedownload.ashx?moduleinstanceid=10846&dataid=41
646&FileName=Title IX--Transgender Students Guidelines.pdf

Minneapolis Public Schools (MN), Permissible Grouping Principles (2014),
policy.mpls.k12.mn.us/uploads/regulation_6135_a.pdf

New York State Education Department, Guidance to School Districts for Creating a Safe and
Supportive School Environment for Transgender and Gender Nonconforming Students
(2015), www.p12.nysed.gov/dignityact/documents/Transg GNCGuidanceFINAL.pdf

Oregon Department of Education, Guidance to School Districts: Creating a Safe and
Supportive School Environment for Transgender Students (2016),
www.ode.state.or.us/groups/supportstaff/hklb/schoolnurses/transgenderstudentguidance

-pdf.

Rhode Island Interscholastic League, Rules & Regulations (Article |, Section 22 — Gender
Identity), www.riil.org/files/8214/3861/6354/ARTICLE 1 ORGANIZATION 2015.pdf

Shorewood School District (WI), Nondiscrimination Guidelines Related to Students Who Are
Transgender and Students Nonconforming to Gender Role Stereotypes (2014),
www.shorewood.k12.wi.us/uploaded/Board Documents/Policies/411 Guidelines and Ex
hibit.pdf?1393865642372

Washington Office of State Superintendent of Public Instruction, Prohibiting Discrimination
in Washington Public Schools (2012),

www.k12.wa.us/Equity/pubdocs/ProhibitingDiscriminationinPublicSchools. pdf

Washoe County School District (NV), Gender Identity and Gender Non-Conformity —
Students (2015), washoecountyschools.net/csi/pdf files/5161%20Reg%20-
%20Gender%20identity%20vl.pdf

EXHIBIT __® .
PAGE___ 2




Case 3:17-cv-01813-HZ Document 60-1 Filed 03/29/18 Page 43 of 59

Select Federal Resources on Transgender Students

e U.S. Department of Education

O

Office for Civil Rights and U.S. Department of Justice’s Civil Rights Division,
Dear Colleague Letter: Transgender Students (May 13, 2016),
www.ed.gov/ocr/letters/colleague-201605-title-ix-transgender.pdf

Office for Civil Rights, Resources for Transgender and Gender-Nonconforming
Students, www.ed.gov/ocr/lgbt.html

Office for Civil Rights, Publications on Title IX,
www.ed.gov/about/offices/list/ocr/publications.htmli#TitlelX

Office for Civil Rights, How to File a Discrimination Complaint,
www.ed.gov/about/offices/list/ocr/docs/howto.html

National Center on Safe Supportive Learning Environments,
safesupportivelearning.ed.gov

e U.S. Department of Health and Human Services

e]

Administration for Children and Families, Resources for Serving Lesbian, Gay,
Bisexual and Transgender Youth, http://ncfy.acf.hhs.gov/features/serving-
lesbian-gay-bisexual-transgender-and-questioning-youth-open-

arms[ resources-serving

Centers for Disease Control and Prevention, LGBT Youth Resources,
www.cdc.gov/Igbthealth/youth-resources.htm

Homelessness Resource Center, Homeless Populations: LGBTQI2-S Youth,
http://homeless.samhsa.gov/Channel/LGBTQ-153.aspx

Stopbullying.gov, Bullying and LGBT Youth, http://www.stopbullying.gov/at-
risk/groups/Igbt

e U.S. Department of Housing and Urban Development

o Community-Wide Prevention of LGBTQ Youth Homelessness (June 2015),

https://www.hudexchange.info/resources/documents/LGBTQ-Youth-
Homelessness-Prevention-Initiative-Overview.pdf

EXHIBIT 18
PAGE ay




Case 3:17-cv-01813-HZ Document 60-1 Filed 03/29/18 Page 44 of 59

e U.S. Department of Labor

o Office of Job Corps, Directive: Job Corps Program Instruction Notice No. 14-31
(May 1, 2015), https://supportservices.jobcorps.gov/Program [nstruction
Notices/pi 14 31.pdf
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- C { 8 Secure | https://www2.ed.gov/about/offices/list/ocr/Igbt.html

Resources for LGBTQ Students

Every school and every school leader has a responsibility to protect all students and ensure every child is respected and
can leam in an accepting environment. Title IX protects all students, including LGBTQ students, from sex discrimination.
Titte IX encompasses discrimination based on a student's failure to conform to stereotyped notions of masculinity and
femininity. Schools should aiso be aware of their obligation under Title 1X and the Family Educational Rights and Privacy
Act (FERPA) 10 protect the privacy of their students when maintaining education records.

Policy Guldance

Leam about different types of guidance documents, including how to comment on significant guidance.

« Dear Colleague Letter Withdrawing Previous Guidance on Transgender Students li PDF (387.47K) (Feb. 22,
2017)

Examples of Policies and Emerging Practices for Supporting Transgender Students W PDF (636.35K) (May 13,
2016)

Dear Colleague Letter: Title IX Coordinators (Apr. 24, 2015), accompanied by a letter to Title iIX coordinators and a
Title 1X resource guide.

Dear Colleague Letter from Secretary of Education Arne Duncan on gay-straight alliances (Jun. 14, 2011),
including legal gutdelines for complying with the Equal Access Act.

« Dear Colleague Letter: Harassment and Bullying (Oct. 26, 2010)

QCR Case Resolutions

« Anoka-Hennepin Schoo! District (MN) (05-11-6301): Consent Decree and Resolution Letter
« Tehachapi Unified School District (CA) (09-11-1031). Resolution Agreement and Resolution Letter

« Brief for the United States as Amicus Currae Supporting Plaintiffs-Appellants and Urging Reversal, Carmichael v.
Galbraith, No. 12-11074 (5th Cir. April 1, 2013).

» United States Memorandum as Amicus Curiae in Response to Defendants’ Motion to Dismiss/Summary
Judgment, Pratt v. Indian River Central Schoo! District, No. 7:09-cv-00411 (N.D.N.Y. Aug. 13, 2010).”

« Memorandum of Law in Support of the United States’ Motion to intervene, J.L. v. Mohawk Central Schoo! District,
No. 6:09 Cv. 943 (N.D.N.Y. Jan. 14, 2010).

Federal Government Resources

« Stopbullying.gov

Substance Abuse and Mental Health Services Administration LGBT resources

Resources from the Department of Health and Human Services

« Equal Employment Opportunity Commission Enforcement Protections for LGBT Workers

Resources for Community-Wide Prevention of LGBTQ Youth Homelessness from the Department of Housing and

Urban Development

« Guidance from the Department of Labor's Job Corps Program on ensuring equal access for transgender
applicants and studenis

¥ Printable view Last Moddfied. 11/
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Resources for LGBTQ Students

Every school and every school leader has a responsibility to protect all students and ensure every child is
respected and can learn in an accepting environment. Title IX protects all students, including LGBTQ
students, from sex discrimination. Title IX encompasses discrimination based on a student’s failure to conform
to stereotyped notions of masculinity and femininity. Schools should also be aware of their obligation under
Title IX and the Family Educational Rights and Privacy Act (FERPA) to protect the privacy of their students
when maintaining education records.

Policy Guidance
Learn about different types of guidance documents (http://www2.ed.gov/policy/gen/guid/types-of-guidance-documents.html),
including how to comment on significant guidance (http://www2.ed.gov/policy/gen/guid/significant-guidance.html).

« Dear Colleague Letter Withdrawing Previous Guidance on Transgender Students & PDF
(/ocr/letters/colleague-201702-title-ix.pdf) (387.47K) (Feb. 22, 2017) EXHIBIT 3
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« Examples of Policies and Emerging Practices for Supporting Transgender Students [§ PDF
(/about/offices/list/oese/oshs/emergingpractices.pdf) (636.35K) (May 13, 2016)

+ Dear Colleague Letter (/about/offices/list/ocr/letters/colleague-201504-title-ix-coordinators.pdf): Title IX
Coordinators (Apr. 24, 2015), accompanied by a letter (/about/offices/list/ocr/docs/dcl-title-ix-
coordinators-letter-201504.pdf) to Title IX coordinators and a Title IX resource guide
(/about/offices/list/ocr/docs/dcl-title-ix-coordinators-guide-201504 .pdf).

 Dear Colleague Letter (/policy/elsec/guid/secletter/110607.html) from Secretary of Education Arne
Duncan on gay-straight alliances (Jun. 14, 2011), including legal guidelines for complying with the
Equal Access Act (/policy/elsec/guid/secletter/groupsguide.doc).

« Dear Colleague Letter: Harassment and Bullying (/about/offices/list/ocr/letters/colleague-201010.pdf)
(Oct. 26, 2010)

OCR Case Resolutions

» Anoka-Hennepin School District (MN) (05-11-5901): Consent Decree
(/about/offices/list/ocr/docs/investigations/05115801-d.pdf) and Resolution Letter
(/about/offices/list/ocr/docs/investigations/05115901-a.pdf)

» Tehachapi Unified School District (CA) (09-11-1031): Resolution Agreement
(https://www justice.gov/sites/default/files/crt/legacy/2013/01/17/tehachapiagreement.pdf) and
Resolution Letter (http://www.justice.gov/sites/default/files/crt/legacy/2013/01/17/tehachapiletter.pdf)

Court Filings—Statements of Interest and Amicus Curiae Briefs

« Brief for the United States as Amicus Curiae Supporting Plaintiffs-Appellants and Urging Reversal
(http://www justice.gov/sites/default/files/crt/legacy/2013/04/17/carmichaelbrf.pdf), Carmichael v.
Galbraith, No. 12-11074 (5th Cir. April 1, 2013).

+ United States Memorandum as Amicus Curiae in Response to Defendants’ Motion to
Dismiss/Summary Judgment
(https://www justice.gov/sites/default/files/crt/legacy/2011/03/30/prattamicus.pdf), Pratt v. Indian River
Central School District, No. 7:09-cv-00411 (N.D.N.Y. Aug. 13, 2010).”

+ Memorandum of Law in Support of the United States’ Motion to Intervene
(http://www.justice.gov/sites/default/files/crt/legacy/2010/12/14/mohawkmotion.pdf), J.L. v. Mohawk
Central School District, No. 6:09 Cv. 943 (N.D.N.Y. Jan. 14, 2010).

Federal Government Resources

« Stopbullying.gov (http://www.stopbullying.gov/)

» Substance Abuse and Mental Health Services Administration LGBT resources
(http://www.samhsa.gov/behavioral-health-equity/Igbt)

+ Resources (http://www.hhs.gov/programs/topic-sites/igbt/index.html) from the Department of Health
and Human Services

» Equal Employment Opportunity Commission Enforcement Protections
(http://Iwww.eeoc.gov/eeoc/newsroom/wysk/enforcement_protections_|lgbt_workers.cfm) for LGBT
Workers

» Resources (https://www.hudexchange.info/resources/documents/LGBTQ-Youth-Homelessness-
Prevention-Initiative-Overview.pdf) for Community-Wide Prevention of LGBTQ Youth Homelessness
from the Department of Housing and Urban Development

 Guidance (https://supportservices.jobcorps.gov/Program Instruction Notices/pi_14_31.pdf) from the
Department of Labor's Job Corps Program on ensuring equal access for transgender applicants and

students EXHBIT 9
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How Do I Find...

» Student loans, forgiveness (/fund/grants-college.html?src=rn)

College accreditation (http://www.ed.gov/accreditation?src=rn)

Every Student Succeeds Act (ESSA) (http://www.ed.gov/essa?src=rn)
FERPA (/policy/gen/guid/fpco/ferpal/index.html?src=rn)

FAFSA (http://fafsa.ed.gov/?src=edgov-rn)

1098-E Tax Form (http://www.ed.gov/1098-e?src=rn)

L]

L]

More > (/about/top-tasks.html?src=rn)

Information About...

« Transforming Teaching (http://www.ed.gov/teaching?src=rn)
+ Family and Community Engagement (http://www.ed.gov/family-and-community-engagement?src=rn)
« Early Learning (/about/inits/ed/earlylearning/index.html?src=rn)

Related Topics

How to File a Complaint
(/about/officesl/list/ocr/docs/howto.html?
src=rt)

Topics A-Z
(labout/offices/list/ocr/topics.html?
src=rt)

Civil Rights Data Collection
(CRDC)
(/about/offices/list/ocr/data.html|?
src=rt)

Other Civil Rights Agencies
(labout/offices/list/ocr/related.htmi?
src=rt)

Recursos de la Oficina Para Derechos Civiles en
Espaiiol
(http:/lwww.ed.gov/about/offices/list/ocr/docs/list-
sp.html)

Resources Available in Other Languages
(http://www.ed.gov/about/offices/list/ocr/docs/howto- EXHIBIT 3
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PAGE___ 4

https:/iwww2.ed.gov/about/officesflist/ocr/igbt.html 35




aez0t8 Case 3:17'07\(7'701813'Héour@%ml%@n§9&d cEGARU A suagie 49 of 59

Student Loans

(/fund/grants-college.html?src=ft)

Repaying Loans (https://studentaid.ed.gov/repay-loans?src=ft)

Defaulted Loans (https://studentaid.ed.gov/repay-loans/default?src=ft)

Loan Forgiveness (https:/studentaid.ed.gov/repay-loans/forgiveness-cancellation?src=ft)

Loan Servicers (https://studentaid.ed.gov/repay-loans/understand/servicers?src=ft#who-is-my-loan-servicer)

Grants & Programs

(/fund/grants-apply.htmi?src=ft)

Apply for Pell Grants (https://www.fafsa.ed.gov/?src=ft)

Grants Forecast (/fund/grant/find/edlite-forecast.html?src=ft)
Apply for a Grant (/fund/grant/apply/grantapps/index.htmli?src=ft)
Eligibility for Grants (/programs/find/elig/index.htmi?src=ft)

Laws & Guidance

{/policy/?src=ft)

Every Student Succeeds Act (ESSA) (https://www.ed.gov/essa?src=ft)
FERPA (/policy/gen/guid/fpco/ferpa/index.html?src=ft)

Civil Rights (/about/offices/list/ocr/know.htmi?src=ft)

New IDEA Website (https://sites.ed.gov/idea/?src=ft)

Data & Research

(/rschstat/?src=ft)

Education Statistics (https://nces.ed.gov/?src=ft)

Postsecondary Education Data (https://nces.ed.gov/ipeds/?src=ft)
ED Data Express (https://eddataexpress.ed.gov/?src=ft)

Nation's Report Card (https://nces.ed.gov/nationsreportcard/?src=ft)
What Works Clearinghouse (https://ies.ed.gov/ncee/wwc/?src=ft)

About Us

(/fabout/?src=ft)

Contact Us (/about/contacts/gen/?src=ft)

ED Offices (/fabout/offices/list/?src=ft)

Jobs (https://www.ed.gov/jobs/?src=ft)

Press Releases (https://www.ed.gov/news/?src=ft)

FAQs (https://answers.ed.gov/?src=ft)

Recursos en espariol (fespanol/bienvenidos/es/index.html?src=ft)
Budget, Performance (/about/overview/focus/performance.htmi?src=ft)
Privacy Program (/privacy?src=ft)

Subscribe to E-Mail Updates (https://public.govdelivery.com/accounts/USED/subscriber/new?topic_id=USED_5)

) (https://twitter.com/usedgov)

(https://www.ed.gov/feed)
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Notices (/notices/index.htmi?src=ft) FOIA (/policy/gen/leg/foia/foiatoc.htmi?src=ft) Privacy Policy (/notices/privacy/index.html)
Accessibility (/notices/accessibility/index.html) Security (/notices/security/index.html|?src=ft)
Information quality (/policy/gen/guidfinfoqualguide.htmli?src=ft) Inspector General (/about/offices/list/oig/index.htmi?src=ft)
Whitehouse.gov (https://www.whitehouse.gov/) USA.gov (https://www.usa.gov/) Benefits.gov (https://www.benefits.gov/)
Regulations.gov (https://www.regulations.gov/)
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Archived Information

U.S. Department of Justice U.S. Department of Education
Civil Rights Division Office for Civil Rights

Dear Colleague Letter on Transgender Students
Notice of Language Assistance

If you have difficulty understanding English, you may, free of charge, request language assistance
services for this Department information by calling 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877-
8339), or email us at: Ed.Language.Assistance@ed.gov.

Aviso a personas con dominio limitado del idioma inglés: Si usted tiene alguna dificultad en entender el
idioma inglés, puede, sin costo alguno, solicitar asistencia lingliistica con respecto a esta informacién
llamando al 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877-8339), 0 envie un mensaje de correo
electrénico a: Ed.Language.Assistance@ed.gov.

WMEBENEBRALTNEN: MBREREXEE, SBERAEZEERME, EBALUERESHARIE
HHEESHRE EDCEEHEHNEN. SLESHMRFYTRERE, NRTCESESH
CEEs EZRISAGEMEN, FEE 1-800-USA-LEARN (1-800-872-5327) (BE:5[&E A T B4 - 1-800-
877-8339),5Y B ER: Ed.Language.Assistance@ed.gov,

Théng béo danh cho nhirng ngudi ¢é kha ning Anh ngir han ché&: NE&u quy vi gip khé khin trong viéc
hiéu Anh ngit thi quy vi cé thé yéu cau cac dich vu hé tre ngdn ngilt cho cac tin tire cia BS danh cho cong
ching. Cac dich vu hd tro ngdn ngit nay déu mién phi. N&u quy vi mudn biét thém chi tiét vé céc dich vu
phién dich hay théng dich, xin vui ldng goi s6 1-800-USA-LEARN (1-800-872-5327) (TTY:  1-800-877-
8339), hoac email: Ed.Language.Assistance@ed.gov.

ol DIsAE RS20 SHE Oldisl= Ul 20| A 2R, NEE ML Mg Lgtol
Hat ] X HHIAE QEGHE 4= ASLICH 0128t 2 XIR MElAE 222 MZELICH
SHOILFHS MUIA0 CHol KtAISE B 201 2 264 32, M 3HH S 1-800-USA-LEARN (1-800-
872-5327) L= H 2 QI M3IHS 1-800-877-8339 L= 0|l 2 =4
Ed.Language.Assistance@ed.gov S = HetGHA[D| HFEFLICE

Paunawa sa mga Taong Limitado ang Kaalaman sa English: Kung nahihirapan kayong makaintindi ng
English, maaari kayong humingi ng tulong ukol dito sa inpormasyon ng Kagawaran mula sa nagbibigay ng
serbisyo na pagtulong kaugnay ng wika. Ang serbisyo na pagtulong kaugnay ng wika ay libre. Kung
kailangan ninyo ng dagdag na impormasyon tungkol sa mga serbisyo kaugnay ng pagpapaliwanag o
pagsasalin, mangyari lamang tumawag sa 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877-8339), o
mag-email sa: Ed.Language.Assistance@ed.gov.

YeegomneHue gns AuL, ¢ orpaHUYeHHbIM 3HaHUMEM aHI/IMACKOrO A3bIKa: ECau Bbl UCMbITbIBAETE
TPYAHOCTH B NOHMMaHMIM aHTIMMCKOTO A3bIKA, Bbl MOMKETE NOMNPOCKUTL, YTOObLI BaM NpesocTaBuamn
nepeso MHpopmamu, Kotopyto Munuctepcteo ObpazoBaHuA 40BOAUT A0 BCeobLiero ceegeHna. 3ToT
nepesog npeaocrtasaneTca 6ecnaatHo. Ecav Bbl xoTUTe nonyyunTb Bonee nogpobHyto nHpopmaumio 0b
yCyrax yCTHOro M NMCbMEHHOTO Nepesoaa, 38oHWTe Mo TenedoHy 1-800-USA-LEARN (1-800-872-5327)
(cnyx6a gna cnabocnbiwawmx: 1-800-877-8339), uau otnpassbTe coobuieHue no agpecy:
Ed.Language.Assistance@ed.gov.
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U.S. Department of Justice U.S. Department of Education
Civil Rights Division Office for Civil Rights

May 13, 2016
Dear Colleague:

Schools across the country strive to create and sustain inclusive, supportive, safe, and nondiscriminatory
communities for all students. In recent years, we have received an increasing number of questions from
parents, teachers, principals, and school superintendents about civil rights protections for transgender
students. Title IX of the Education Amendments of 1972 (Title IX) and its implementing regulations
prohibit sex discrimination in educational programs and activities operated by recipients of Federal
financial assistance." This prohibition encompasses discrimination based on a student’s gender identity,
including discrimination based on a student’s transgender status. This letter summarizes a school’s Title
IX obligations regarding transgender students and explains how the U.S. Department of Education (ED)
and the U.S. Department of Justice (DOJ) evaluate a school’s compliance with these obligations.

ED and DOJ (the Departments) have determined that this letter is significant guidance.” This guidance
does not add requirements to applicable law, but provides information and examples to inform
recipients about how the Departments evaluate whether covered entities are complying with their legal
obligations. If you have questions or are interested in commenting on this guidance, please contact ED
at ocr@ed.gov or 800-421-3481 (TDD 800-877-8339); or DOJ at education@usdoj.gov or 877-292-3804
(TTY: 800-514-0383).

Accompanying this letter is a separate document from ED’s Office of Elementary and Secondary
Education, Examples of Policies and Emerging Practices for Supporting Transgender Students. The
examples in that document are taken from policies that school districts, state education agencies, and
high school athletics associations around the country have adopted to help ensure that transgender
students enjoy a supportive and nondiscriminatory school environment. Schools are encouraged to
consult that document for practical ways to meet Title IX's requirements.’

Terminology

[l Gender identity refers to an individual’s internal sense of gender. A person’s gender identity may
be different from or the same as the person’s sex assigned at birth.

[ Sex assigned at birth refers to the sex designation recorded on an infant’s birth certificate
should such a record be provided at birth.

[0 Transgender describes those individuals whose gender identity is different from the sex they
were assigned at birth. A transgender male is someone who identifies as male but was assigned
the sex of female at birth; a transgender female is someone who identifies as female but was

assigned the sex of male at birth.

EXHIBIT __ (©
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Dear Colleague Letter: Transgender Students Page 2 of 8

O Gender transition refers to the process in which transgender individuals begin asserting the sex
that corresponds to their gender identity instead of the sex they were assigned at birth. During
gender transition, individuals begin to live and identify as the sex consistent with their gender
identity and may dress differently, adopt a new name, and use pronouns consistent with their
gender identity. Transgender individuals may undergo gender transition at any stage of their
lives, and gender transition can happen swiftly or over a long duration of time.

Compliance with Title IX

As a condition of receiving Federal funds, a school agrees that it will not exclude, separate, deny benefits
to, or otherwise treat differently on the basis of sex any person in its educational programs or activities
unless expressly authorized to do so under Title IX or its implementing regulations.® The Departments
treat a student’s gender identity as the student’s sex for purposes of Title IX and its implementing
regulations. This means that a school must not treat a transgender student differently from the way it
treats other students of the same gender identity. The Departments’ interpretation is consistent with
courts’ and other agencies’ interpretations of Federal laws prohibiting sex discrimination.’

The Departments interpret Title IX to require that when a student or the student’s parent or guardian,
as appropriate, notifies the school administration that the student will assert a gender identity that
differs from previous representations or records, the school will begin treating the student consistent
with the student’s gender identity. Under Title IX, there is no medical diagnosis or treatment
requirement that students must meet as a prerequisite to being treated consistent with their gender
identity.’ Because transgender students often are unable to obtain identification documents that reflect
their gender identity (e.g., due to restrictions imposed by state or local law in their place of birth or
residence),’ requiring students to produce such identification documents in order to treat them
consistent with their gender identity may violate Title IX when doing so has the practical effect of
limiting or denying students equal access to an educational program or activity.

A school’s Title IX obligation to ensure nondiscrimination on the basis of sex requires schools to provide
transgender students equal access to educational programs and activities even in circumstances in
which other students, parents, or community members raise objections or concerns. As is consistently
recognized in civil rights cases, the desire to accommodate others’ discomfort cannot justify a policy that
singles out and disadvantages a particular class of students.®

1. Safe and Nondiscriminatory Environment

Schools have a responsibility to provide a safe and nondiscriminatory environment for all students,
including transgender students. Harassment that targets a student based on gender identity,
transgender status, or gender transition is harassment based on sex, and the Departments enforce Title
IX accordingly.® If sex-based harassment creates a hostile environment, the school must take prompt
and effective steps to end the harassment, prevent its recurrence, and, as appropriate, remedy its
effects. A school’s failure to treat students consistent with their gender identity may create or
contribute to a hostile environment in violation of Title IX. For a more detailed discussion of Title IX
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requirements related to sex-based harassment, see guidance documents from ED’s Office for Civil Rights
(OCR) that are specific to this topic.'

2. ldentification Documents, Names, and Pronouns

Under Title IX, a school must treat students consistent with their gender identity even if their education
records or identification documents indicate a different sex. The Departments have resolved Title 1X
investigations with agreements committing that school staff and contractors will use pronouns and
names consistent with a transgender student’s gender identity.™

3. Sex-Segregated Activities and Facilities

Title IX’s implementing regulations permit a school to provide sex-segregated restrooms, locker rooms,
shower facilities, housing, and athletic teams, as well as single-sex classes under certain circumstances.??
When a school provides sex-segregated activities and facilities, transgender students must be allowed to
participate in such activities and access such facilities consistent with their gender identity.

O Restrooms and Locker Rooms. A school may provide separate facilities on the basis of sex, but
must allow transgender students access to such facilities consistent with their gender identity.* A
school may not require transgender students to use facilities inconsistent with their gender
identity or to use individual-user facilities when other students are not required to do so. A school
may, however, make individual-user options available to all students who voluntarily seek
additional privacy.®

O Athletics. Title IX regulations permit a school to operate or sponsor sex-segregated athletics teams
when selection for such teams is based upon competitive skill or when the activity involved is a
contact sport.’® A school may not, however, adopt or adhere to requirements that rely on overly
broad generalizations or stereotypes about the differences between transgender students and
other students of the same sex (i.e., the same gender identity) or others’ discomfort with
transgender students.'’ Title IX does not prohibit age-appropriate, tailored requirements based on
sound, current, and research-based medical knowledge about the impact of the students’
participation on the competitive fairness or physical safety of the sport.'®

D Single-Sex Classes. Although separating students by sex in classes and activities is generally
prohibited, nonvocational elementary and secondary schools may offer nonvocational single-sex
classes and extracurricular activities under certain circumstances.’® When offering such classes
and activities, a school must allow transgender students to participate consistent with their
gender identity.

O Single-Sex Schools. Title IX does not apply to the admissions policies of certain educational
institutions, including nonvocational elementary and secondary schools, and private
undergraduate colleges.”’ Those schools are therefore permitted under Title IX to set their own
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sex-based admissions policies. Nothing in Title IX prohibits a private undergraduate women’s
college from admitting transgender women if it so chooses.

O Social Fraternities and Sororities. Title IX does not apply to the membership practices of social
fraternities and sororities.** Those organizations are therefore permitted under Title IX to set their
own policies regarding the sex, including gender identity, of their members. Nothing in Title IX
prohibits a fraternity from admitting transgender men or a sorority from admitting transgender
women if it so chooses.

O Housing and Overnight Accommodations. Title IX allows a school to provide separate housing on
the basis of sex.” But a school must allow transgender students to access housing consistent with
their gender identity and may not require transgender students to stay in single-occupancy
accommodations or to disclose personal information when not required of other students.
Nothing in Title IX prohibits a school from honoring a student’s voluntary request for single-
occupancy accommodations if it so chooses.?

O Other Sex-Specific Activities and Rules. Unless expressly authorized by Title I1X or its implementing
regulations, a school may not segregate or otherwise distinguish students on the basis of their sex,
including gender identity, in any school activities or the application of any school rule. Likewise, a
school may not discipline students or exclude them from participating in activities for appearing or
behaving in a manner that is consistent with their gender identity or that does not conform to
stereotypical notions of masculinity or femininity (e.g., in yearbook photographs, at school dances,
or at graduation ceremonies).?

4. Privacy and Education Records

Protecting transgender students’ privacy is critical to ensuring they are treated consistent with their
gender identity. The Departments may find a Title IX violation when a school limits students’ educational
rights or opportunities by failing to take reasonable steps to protect students’ privacy related to their
transgender status, including their birth name or sex assigned at birth.”> Nonconsensual disclosure of
personally identifiable information (Pll), such as a student’s birth name or sex assigned at birth, could be
harmful to or invade the privacy of transgender students and may also violate the Family Educational
Rights and Privacy Act (FERPA).% A school may maintain records with this information, but such records
should be kept confidential.

O Disclosure of Personally identifiable Information from Education Records. FERPA generally
prevents the nonconsensual disclosure of Pll from a student’s education records; one exception is
that records may be disclosed to individual school personnel who have been determined to have a
legitimate educational interest in the information.?”” Even when a student has disclosed the
student’s transgender status to some members of the school community, schools may not rely on
this FERPA exception to disclose Pll from education records to other school personnel who do not
have a legitimate educational interest in the information. Inappropriately disclosing (or requiring
students or their parents to disclose) Pll from education records to the school community may
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violate FERPA and interfere with transgender students’ right under Title IX to be treated
consistent with their gender identity.

O Disclosure of Directory Information. Under FERPA’s implementing regulations, a school may
disclose appropriately designated directory information from a student’s education record if
disclosure would not generally be considered harmful or an invasion of privacy.? Directory
information may include a student’s name, address, telephone number, date and place of birth,
honors and awards, and dates of attendance.” School officials may not designate students’ sex,
including transgender status, as directory information because doing so could be harmful or an
invasion of privacy.* A school also must allow eligible students (i.e., students who have reached
18 years of age or are attending a postsecondary institution) or parents, as appropriate, a
reasonable amount of time to request that the school not disclose a student’s directory
information.*

O Amendment or Correction of Education Records. A school may receive requests to correct a
student’s education records to make them consistent with the student’s gender identity. Updating
a transgender student’s education records to reflect the student’s gender identity and new name
will help protect privacy and ensure personnel consistently use appropriate names and pronouns.

o Under FERPA, a school must consider the request of an eligible student or parent to amend
information in the student’s education records that is inaccurate, misleading, or in violation of
the student’s privacy rights.? If the school does not amend the record, it must inform the
requestor of its decision and of the right to a hearing. If, after the hearing, the school does not
amend the record, it must inform the requestor of the right to insert a statement in the record
with the requestor’s comments on the contested information, a statement that the requestor
disagrees with the hearing decision, or both. That statement must be disclosed whenever the
record to which the statement relates is disclosed.®

o Under Title IX, a school must respond to a request to amend information related to a student’s
transgender status consistent with its general practices for amending other students’ records.*
If a student or parent complains about the school’s handling of such a request, the school must
promptly and equitably resolve the complaint under the school’s Title IX grievance procedures.*®

L B
We appreciate the work that many schools, state agencies, and other organizations have undertaken to
make educational programs and activities welcoming, safe, and inclusive for all students.

Sincerely,
/s/ /s/
Catherine E. Lhamon Vanita Gupta
Assistant Secretary for Civil Rights Principal Deputy Assistant Attorney General for Civil Rights
U.S. Department of Education U.S. Department of Justice
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120uU.s.C. §§ 1681-1688; 34 C.F.R. Pt. 106; 28 C.F.R. Pt. 54. In this letter, the term schools refers to recipients of
Federal financial assistance at all educational levels, including school districts, colleges, and universities. An
educational institution that is controlled by a religious organization is exempt from Title IX to the extent that
compliance would not be consistent with the religious tenets of such organization. 20 U.S.C. § 1681(a){3); 34 C.F.R.
§ 106.12(a).

2 Office of Management and Budget, Final Bulletin for Agency Good Guidance Practices, 72 Fed. Reg. 3432 (Jan. 25,
2007), www.whitehouse.gov/sites/default/files/omb/fedreg/2007/012507 good guidance.pdf.

* ED, Examples of Policies and Emerging Practices for Supporting Transgender Students (May 13, 2016),
www.ed.gov/oese/oshs/emergingpractices.pdf. OCR also posts many of its resolution agreements in cases
involving transgender students online at www.ed.gov/ocr/Igbt.html. While these agreements address fact-
specific cases, and therefore do not state general policy, they identify examples of ways OCR and recipients have
resolved some issues addressed in this guidance.

*34 C.F.R. §5 106.4, 106.31(a). For simplicity, this letter cites only to ED’s Title IX regulations. DOJ has also
promulgated Title IX regulations. See 28 C.F.R. Pt. 54. For purposes of how the Title IX regulations at issue in this
guidance apply to transgender individuals, DOJ interprets its regulations similarly to ED. State and local rules
cannot limit or override the requirements of Federal laws. See 34 C.F.R. § 106.6(b).

s See, e.g., Price Waterhouse v. Hopkins, 490 U.S. 228 (1989); Oncale v. Sundowner Offshore Servs. Inc., 523 U.S. 75,
79 (1998); G.G. v. Gloucester Cnty. Sch. Bd., No. 15-2056, 2016 WL 1567467, at *8 (4th Cir. Apr. 19, 2016); Glenn v.
Brumby, 663 F.3d 1312, 1317 (11th Cir. 2011); Smith v. City of Salem, 378 F.3d 566, 572-75 (6th Cir. 2004); Rosa v.
Park W. Bank & Trust Co., 214 F.3d 213, 21516 (1st Cir. 2000); Schwenk v. Hartford, 204 F.3d 1187, 1201-02 (Sth
Cir. 2000); Schroer v. Billington, 577 F. Supp. 2d 293, 306-08 (D.D.C. 2008); Macy v. Dep’t of Justice, Appeal No.
012012082 (U.S. Equal Emp’t Opportunity Comm’n Apr. 20, 2012). See also U.S. Dep’t of Labor (USDOL), Training
and Employment Guidance Letter No. 37-14, Update on Complying with Nondiscrimination Requirements:
Discrimination Based on Gender Identity, Gender Expression and Sex Stereotyping are Prohibited Forms of Sex
Discrimination in the Workforce Development System (2015), wdr.doleta.gov/directives/attach/TEGL/TEGL 37-
14.pdf; USDOL, Job Corps, Directive: Job Corps Program Instruction Notice No. 14-31, Ensuring Equal Access for
Transgender Applicants and Students to the Job Corps Program (May 1, 2015),
https://supportservices.jobcorps.gov/Program%20instruction%20Notices/pi _14_31.pdf; DOJ, Memorandum from
the Attorney General, Treatment of Transgender Employment Discrimination Claims Under Title Vii of the Civil
Rights Act of 1964 (2014), www.justice.gov/sites/default/files/opa/press-

releases/attachments/2014/12/18/title vii_memo.pdf; USDOL, Office of Federal Contract Compliance Programs,
Directive 2014-02, Gender Identity and Sex Discrimination (2014),

www.dol.gov/ofccp/regs/compliance/directives/dir2014 02.html.

¢ See Lusardi v. Dep’t of the Army, Appeal No. 0120133395 at 9 {(U.S. Equal Emp’t Opportunity Comm’n Apr. 1,
2015) (“An agency may not condition access to facilities—or to other terms, conditions, or privileges of
employment—on the completion of certain medical steps that the agency itself has unilaterally determined will
somehow prove the bona fides of the individual’s gender identity.”).

7 See G.G., 2016 WL 1567467, at *1 n.1 (noting that medical authorities “do not permit sex reassignment surgery
for persons who are under the legal age of majority”).

834 C.F.R. § 106.31(b)(4); see G.G., 2016 WL 1567467, at *8 & n.10 (affirming that individuals have legitimate and
important privacy interests and noting that these interests do not inherently conflict with nondiscrimination
principles); Cruzan v. Special Sch. Dist. No. 1, 294 F.3d 981, 984 (8th Cir. 2002) {rejecting claim that allowing a
transgender woman “merely [to be] present in the women'’s faculty restroom” created a hostile environment);
Glenn, 663 F.3d at 1321 (defendant’s proffered justification that “other women might object to [the plaintiff]’s
restroom use” was “wholly irrelevant”). See also Palmore v. Sidoti, 466 U.S. 429, 433 (1984) (“Private biases may
be outside the reach of the law, but the law cannot, directly or indirectly, give them effect.”); City of Cleburne v.
Cleburne Living Ctr., 473 U.S. 432, 448 (1985) (recognizing that “mere negative attitudes, or fear . . . are not
permissible bases for” government action).
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® See, e.g., Resolution Agreement, In re Downey Unified Sch. Dist., CA, OCR Case No. 09-12-1095, (Oct. 8, 2014),
www.ed.gov/documents/press-releases/downey-school-district-agreement.pdf (agreement to address harassment
of transgender student, including allegations that peers continued to call her by her former name, shared pictures
of her prior to her transition, and frequently asked questions about her anatomy and sexuality); Consent Decree,
Doe v. Anoka-Hennepin Sch. Dist. No. 11, MN (D. Minn. Mar. 1, 2012),
www.ed.gov/ocr/docs/investigations/05115901-d.pdf {consent decree to address sex-based harassment, including
based on nonconformity with gender stereotypes); Resolution Agreement, In re Tehachapi Unified Sch. Dist., CA,
OCR Case No. 09-11-1031 (June 30, 2011), www.ed.gov/ocr/docs/investigations/09111031-b.pdf (agreement to
address sexual and gender-based harassment, including harassment based on nonconformity with gender
stereotypes). See also Lusardi, Appeal No. 0120133395, at *15 (“Persistent failure to use the employee’s correct
name and pronoun may constitute unlawful, sex-based harassment if such conduct is either severe or pervasive
enough to create a hostile work environment”).

1° see, e.g., OCR, Revised Sexual Harassment Guidance: Harassment of Students by School Employees, Other
Students, or Third Parties (2001), www.ed.gov/ocr/docs/shguide.pdf; OCR, Dear Colleague Letter: Harassment and
Bullying (Oct. 26, 2010), www.ed.gov/ocr/letters/colleague-201010.pdf; OCR, Dear Colleague Letter: Sexual
Violence (Apr. 4, 2011), www.ed.gov/ocr/letters/colleague-201104.pdf; OCR, Questions and Answers on Title IX
and Sexual Violence (Apr. 29, 2014}, www.ed.gov/ocr/docs/qa-201404-title-ix.pdf.

! see, e.g., Resolution Agreement, In re Cent. Piedmont Cmty. Coll., NC, OCR Case No. 11-14-2265 (Aug. 13, 2015),
www.ed.gov/ocr/docs/investigations/more/11142265-b.pdf (agreement to use a transgender student’s preferred
name and gender and change the student’s official record to reflect a name change).

234 C.F.R. §§ 106.32, 106.33, 106.34, 106.41(b).
3 Gee 34 C.F.R. § 106.31.
434 CF.R. §106.33.

5 See, e.g., Resolution Agreement, In re Township High Sch. Dist. 211, iL, OCR Case No. 05-14-1055 (Dec. 2, 2015),
www.ed.gov/ocr/docs/investigations/more/05141055-b.pdf (agreement to provide any student who requests
additional privacy “access to a reasonable alternative, such as assignment of a student locker in near proximity to
the office of a teacher or coach; use of another private area (such as a restroom stall) within the public area; use of
a nearby private area (such as a single-use facility); or a separate schedule of use.”).

1634 C.F.R. § 106.41(b). Nothing in Title IX prohibits schools from offering coeducational athletic opportunities.

734 C.F.R. § 106.6(b), (c). An interscholastic athletic association is subject to Title IX if (1) the association receives
Federal financial assistance or (2) its members are recipients of Federal financial assistance and have ceded
controlling authority over portions of their athletic program to the association. Where an athletic association is
covered by Title IX, a school’s obligations regarding transgender athletes apply with equal force to the association.

'8 The National Collegiate Athletic Association (NCAA), for example, reported that in developing its policy for
participation by transgender students in college athletics, it consulted with medical experts, athletics officials,
affected students, and a consensus report entitled On the Team: Equal Opportunity for Transgender Student
Athletes (2010) by Dr. Pat Griffin & Helen J. Carroll (On the Team),

https://www.ncaa.org/sites/default/files/NCLR TransStudentAthlete%28(2).pdf. See NCAA Office of Inclusion,
NCAA Inclusion of Transgender Student-Athletes 2, 30-31 (2011),
https://www.ncaa.org/sites/default/files/Transgender Handbook 2011 Final.pdf (citing On the Team). The On the
Team report noted that policies that may be appropriate at the college level may “be unfair and too complicated
for [the high school] level of competition.” On the Team at 26. After engaging in similar processes, some state
interscholastic athletics associations have adopted policies for participation by transgender students in high school
athletics that they determined were age-appropriate.

19 34 C.F.R. § 106.34(a), (b). Schools may also separate students by sex in physical education classes during
participation in contact sports. /d. § 106.34(a)(1).

2020 U.S.C. § 1681(a)(1); 34 C.F.R. § 106.15(d); 34 C.F.R. § 106.34(c) (a recipient may offer a single-sex public
nonvocational elementary and secondary school so long as it provides students of the excluded sex a “substantially
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equal single-sex school or coeducational school”).

2 20 U.S.C. § 1681(a)(6)(A); 34 C.F.R. § 106.14(a).

220 U.5.C. § 1686; 34 C.F.R. § 106.32.

B see, e.g., Resolution Agreement, In re Arcadia Unified. Sch. Dist., CA, OCR Case No. 09-12-1020, DOJ Case No.

169-12C-70, (July 24, 2013), www.justice.gov/sites/default/files/crt/legacy/2013/07/26/arcadiaagree.pdf

(agreement to provide access to single-sex overnight events consistent with students’ gender identity, but allowing
students to request access to private facilities).

* see 34 C.F.R. §§ 106.31(a), 106.31{b)(4). See also, In re Downey Unified Sch. Dist., CA, supra n.9; In re Cent.
Piedmont Cmty. Coll., NC, supran. 11.

B34 CF.R. § 106.31(b){7).

%20US.C.§ 1232g; 34 C.F.R. Part 99. FERPA is administered by ED’s Family Policy Compliance Office (FPCO).
Additional information about FERPA and FPCO is available at www.ed.gov/fpco.

720 U.5.C. § 1232g(b)(1)(A); 34 C.F.R. § 99.31(a)(1).

%34 C.F.R. §§ 99.3, 99.31(a)(11), 99.37.

¥ 20u.5.C. § 1232g(a)(5)(A); 34 C.F.R. § 99.3.

% L etter from FPCO to Institutions of Postsecondary Education 3 (Sept. 2009),

www.ed.gov/policy/gen/guid/fpco/doc/censuslettertohighered091609.pdf.

20 U.S.C. § 1232g(a)(5)(B); 34 C.F.R. §§ 99.3. 99.37(a)(3).
234 CF.R. §99.20.

*34 C.F.R. §§99.20-99.22.

% See 34 C.F.R. § 106.31(b)(4).

%34 C.F.R. §106.8(b).

EXHBIT (O
PAGE Q




Case 3:17-cv-01813-HZ Document 60-2 Filed 03/29/18 Page 1 of 52

Archived Information

UNITED STATES DEPARTMENT OF EDUCATION
OFFICE FOR CIVIL RIGHTS

THE ASSISTANT SECRETARY

Questions and Answers on Title IX and Sexual Violence®

Title IX of the Education Amendments of 1972 (“Title IX”)? is a federal civil rights law that prohibits
discrimination on the basis of sex in federally funded education programs and activities. All public
and private elementary and secondary schools, school districts, colleges, and universities receiving

any federal financial assistance (hereinafter “schools”, “recipients”, or “recipient institutions”)
must comply with Title IX.>

On April 4, 2011, the Office for Civil Rights (OCR) in the U.S. Department of Education issued a Dear
Colleague Letter on student-on-student sexual harassment and sexual violence (“DCL”).* The DCL
explains a school’s responsibility to respond promptly and effectively to sexual violence against
students in accordance with the requirements of Title IX.> Specifically, the DCL:

e Provides guidance on the unigue concerns that arise in sexual violence cases, such as a
school’s independent responsibility under Title IX to investigate (apart from any separate
criminal investigation by local police) and address sexual violence.

'The Department has determined that this document is a “significant guidance document” under the Office of
Management and Budget’s Final Bulletin for Agency Good Guidance Practices, 72 Fed. Reg. 3432 (Jan. 25, 2007),
available at www.whitehouse.gov/sites/default/files/omb/fedreg/2007/012507 good guidance.pdf. The Office for
Civil Rights (OCR) issues this and other policy guidance to provide recipients with information to assist them in meeting
their obligations, and to provide members of the public with information about their rights, under the civil rights laws
and implementing regulations that we enforce. OCR’s legal authority is based on those laws and regulations. This
guidance does not add requirements to applicable law, but provides information and examples to inform recipients
about how OCR evaluates whether covered entities are complying with their legal obligations. If you are interested in
commenting on this guidance, please send an e-mail with your comments to OCR@ed.gov, or write to the following
address: Office for Civil Rights, U.S. Department of Education, 400 Maryland Avenue, SW, Washington, D.C. 20202.
220 U.S.C. § 1681 et seq.

: Throughout this document the term “schools” refers to recipients of federal financial assistance that operate
educational programs or activities. For Title IX purposes, at the elementary and secondary school level, the recipient
generally is the school district; and at the postsecondary level, the recipient is the individual institution of higher
education. An educational institution that is controlled by a religious organization is exempt from Title IX to the extent
that the law's requirements conflict with the organization’s religious tenets. 20 U.S.C. § 1681(a)(3); 34 C.F.R. §
106.12(a). For application of this provision to a specific institution, please contact the appropriate OCR regional office.
* Available at http://www.ed.gov/ocr/letters/colleague-201104.html.

® Although this document and the DCL focus on sexual violence, the legal principles generally also apply to other forms
of sexual harassment.
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e Provides guidance and examples about key Title IX requirements and how they relate to
sexual violence, such as the requirements to publish a policy against sex discrimination,
designate a Title IX coordinator, and adopt and publish grievance procedures.

e Discusses proactive efforts schools can take to prevent sexual violence.

e Discusses the interplay between Title IX, the Family Educational Rights and Privacy Act
(“FERPA”),® and the Jeanne Clery Disclosure of Campus Security and Campus Crime
Statistics Act (“Clery Act”)’ as it relates to a complainant’s right to know the outcome of his
or her complaint, including relevant sanctions imposed on the perpetrator.

e Provides examples of remedies and enforcement strategies that schools and OCR may use
to respond to sexual violence.

The DCL supplements OCR’s Revised Sexual Harassment Guidance: Harassment of Students by
School Employees, Other Students, or Third Parties, issued in 2001 (2001 Guidance).® The 2001
Guidance discusses in detail the Title IX requirements related to sexual harassment of students by
school employees, other students, or third parties. The DCL and the 2001 Guidance remain in full
force and we recommend reading these Questions and Answers in conjunction with these
documents.

In responding to requests for technical assistance, OCR has determined that elementary and
secondary schools and postsecondary institutions would benefit from additional guidance
concerning their obligations under Title IX to address sexual violence as a form of sexual
harassment. The following questions and answers further clarify the legal requirements and
guidance articulated in the DCL and the 2001 Guidance and include examples of proactive efforts
schools can take to prevent sexual violence and remedies schools may use to end such conduct,
prevent its recurrence, and address its effects. In order to gain a complete understanding of these
legal requirements and recommendations, this document should be read in full.

Authorized by

/s/

Catherine E. Lhamon April 29, 2014
Assistant Secretary for Civil Rights

¢20u.s.C. §1232g; 34 C.F.R. Part 99.
720 U.S.C. §1092(f).
8 Available at http://www.ed.gov/ocr/docs/shguide.html.




Case 3:17-cv-01813-HZ Document 60-2 Filed 03/29/18 Page 3 of 52

Notice of Language Assistance
Questions and Answers on Title IX and Sexual Violence

Notice of Language Assistance: If you have difficulty understanding English, you may, free of charge,
request language assistance services for this Department information by calling 1-800-USA-LEARN
(1-800-872-5327) (TTY: 1-800-877-8339), or email us at: Ed.Language. Assistance(@ed.gov.

Aviso a personas con dominio limitado del idioma inglés: Si usted tiene alguna dificultad en entender
el idioma inglés, puede, sin costo alguno, solicitar asistencia lingiiistica con respecto a esta informacién
llamando al 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877-8339), o envie un mensaje de

correo electronico a: Ed.Language.Assistance@ed.gov.

HBEBREHEBRALINEM: MEEFHERE, SNEERREEEME, ETLERBEEHRIR
$HRESRBRT, WEHIGEAHTENEN, ELESHIREYHTRBIRG. NEZEESH
NERFEZMBOEMEA, FHEE 1-800-USA-LEARN (1-800-872-5327) (BEzER A LB -
1-800-877-8339),8X B #: Ed.Language.Assistance@ed.gov.

Thong bao danh cho nhu'ng ngu'b'l c6 kha nang Anh ngit han ché: Néu quy vi gép kho khén trong
viéc hiéu Anh ngir thi quy vi ¢6 thé yéu chu cac dich vy hé trg ngén ngu cho cdc tin tirc cua B9 danh cho
cong ching. Céc dich vy hd trg ngon ngit nay déu mlen phi. Néu quy vi mudn biét thém chi tiét vé cac
dich vu phién dich hay théng dich, xin vui 1ong goi s 1-800-USA-LEARN (1-800- 872-5327) (TTY:
1-800-877-8339), hodc email: Ed.Language. Assistance@ed.gov.

g0 OIsAE fgt 81: FOE oldlist= Ol 01?_130| UK R, P F2 dEHH el
CHat oo IIL-I NHIAE REGHA = UASLICL 0l248 A X’ AMblA= REZ MSELICH

SHOILE HY HHIA00 CHAH XIS 2Ot 2HREHA A2, M3 S 1-800-USA-LEARN (1-800-
872-5327) E“ 2 OIS MSHS 1-800-877-8339 L= OlBIY =4

Ed.Language.Assistance@ed.gov 2 £ S &6HA|J| HEEFLICE

Paunawa sa mga Taong Limitado ang Kaalaman sa English: Kung nahihirapan kayong makaintindi
ng English, maaari kayong humingi ng tulong ukol dito sa inpormasyon ng Kagawaran mula sa
nagbibigay ng serbisyo na pagtulong kaugnay ng wika. Ang serbisyo na pagtulong kaugnay ng wika ay
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pagpapaliwanag o pagsasalin, mangyari lamang tumawag sa 1-800-USA-LEARN (1-800-872-5327)
(TTY: 1-800-877-8339), o mag-email sa: Ed.Language.Assistance@ed.gov.
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A. A School’s Obligation to Respond to Sexual Violence

A-1. What is sexual violence?

Answer: Sexual violence, as that term is used in this document and prior OCR guidance,
refers to physical sexual acts perpetrated against a person’s will or where a person is
incapable of giving consent (e.g., due to the student’s age or use of drugs or alcohol, or
because an intellectual or other disability prevents the student from having the capacity
to give consent). A number of different acts fall into the category of sexual violence,
including rape, sexual assault, sexual battery, sexual abuse, and sexual coercion. Sexual
violence can be carried out by school employees, other students, or third parties. All such
acts of sexual violence are forms of sex discrimination prohibited by Title IX.

A-2. How does Title IX apply to student-on-student sexual violence?

Answer: Under Title IX, federally funded schools must ensure that students of all ages are
not denied or limited in their ability to participate in or benefit from the school’s
educational programs or activities on the basis of sex. A school violates a student’s rights
under Title IX regarding student-on-student sexual violence when the following conditions
are met: (1) the alleged conduct is sufficiently serious to limit or deny a student’s ability to
participate in or benefit from the school’s educational program, i.e. creates a hostile
environment; and (2) the school, upon notice, fails to take prompt and effective steps
reasonably calculated to end the sexual violence, eliminate the hostile environment,
prevent its recurrence, and, as appropriate, remedy its effects.’

A-3. How does OCR determine if a hostile environment has been created?

Answer: As discussed more fully in OCR’s 2001 Guidance, OCR considers a variety of
related factors to determine if a hostile environment has been created; and also considers
the conduct in question from both a subjective and an objective perspective. Specifically,
OCR'’s standards require that the conduct be evaluated from the perspective of a
reasonable person in the alleged victim’s position, considering all the circumstances. The
more severe the conduct, the less need there is to show a repetitive series of incidents to
prove a hostile environment, particularly if the conduct is physical. Indeed, a single or
isolated incident of sexual violence may create a hostile environment.

® This is the standard for administrative enforcement of Title IX and in court cases where plaintiffs are seeking
injunctive relief. See 2001 Guidance at ii-v, 12-13. The standard in private lawsuits for monetary damages is actual
knowledge and deliberate indifference. See Davis v. Monroe Cnty Bd. of Educ., 526 U.S. 629, 643 (1999).

Page 1 — Questions and Answers on Title IX and Sexual Violence
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A-4. When does OCR consider a school to have notice of student-on-student sexual violence?

Page 2 — Questions and Answers on Title IX and Sexual Violence

Answer: OCR deems a school to have notice of student-on-student sexual violence if a
responsible employee knew, or in the exercise of reasonable care should have known,
about the sexual violence. See question D-2 regarding who is a responsible employee.

A school can receive notice of sexual violence in many different ways. Some examples of
notice include: a student may have filed a grievance with or otherwise informed the
school’s Title IX coordinator; a student, parent, friend, or other individual may have
reported an incident to a teacher, principal, campus law enforcement, staff in the office of
student affairs, or other responsible employee; or a teacher or dean may have witnessed
the sexual violence.

The school may also receive notice about sexual violence in an indirect manner, from
sources such as a member of the local community, social networking sites, or the media.
In some situations, if the school knows of incidents of sexual violence, the exercise of
reasonable care should trigger an investigation that would lead to the discovery of
additional incidents. For example, if school officials receive a credible report that a
student has perpetrated several acts of sexual violence against different students, that
pattern of conduct should trigger an inquiry as to whether other students have been
subjected to sexual violence by that student. In other cases, the pervasiveness of the
sexual violence may be widespread, openly practiced, or well-known among students or
employees. In those cases, OCR may conclude that the school should have known of the
hostile environment. In other words, if the school would have found out about the sexual
violence had it made a proper inquiry, knowledge of the sexual violence will be imputed
to the school even if the school failed to make an inquiry. A school’s failure to take
prompt and effective corrective action in such cases (as described in questions G-1 to G-3
and H-1 to H-3) would violate Title IX even if the student did not use the school’s
grievance procedures or otherwise inform the school of the sexual violence.

. What are a school’s basic responsibilities to address student-on-student sexual

violence?

Answer: When a school knows or reasonably should know of possible sexual violence, it
must take immediate and appropriate steps to investigate or otherwise determine what
occurred (subject to the confidentiality provisions discussed in Section E). If an
investigation reveals that sexual violence created a hostile environment, the school must
then take prompt and effective steps reasonably calculated to end the sexual violence,
eliminate the hostile environment, prevent its recurrence, and, as appropriate, remedy its

EXHIBIT ___ 4
PAGE 4
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effects. But a school should not wait to take steps to protect its students until students
have already been deprived of educational opportunities.

Title IX requires a school to protect the complainant and ensure his or her safety as
necessary, including taking interim steps before the final outcome of any investigation.*°
The school should take these steps promptly once it has notice of a sexual violence
allegation and should provide the complainant with periodic updates on the status of the
investigation. If the school determines that the sexual violence occurred, the school must
continue to take these steps to protect the complainant and ensure his or her safety, as
necessary. The school should also ensure that the complainant is aware of any available
resources, such as victim advocacy, housing assistance, academic support, counseling,
disability services, health and mental health services, and legal assistance, and the right to
report a crime to campus or local law enforcement. For additional information on interim
measures, see questions G-1 to G-3.

If a school delays responding to allegations of sexual violence or responds inappropriately,
the school’s own inaction may subject the student to a hostile environment. If it does, the
school will also be required to remedy the effects of the sexual violence that could
reasonably have been prevented had the school responded promptly and appropriately.
For example, if a school’s ignoring of a student’s complaints of sexual assault by a fellow
student results in the complaining student having to remain in classes with the other
student for several weeks and the complaining student’s grades suffer because he or she
was unable to concentrate in these classes, the school may need to permit the
complaining student to retake the classes without an academic or financial penalty (in
addition to any other remedies) in order to address the effects of the sexual violence.

A-6. Does Title IX cover employee-on-student sexual violence, such as sexual abuse of
children?

Answer: Yes. Although this document and the DCL focus on student-on-student sexual
violence, Title IX also protects students from other forms of sexual harassment (including
sexual violence and sexual abuse), such as sexual harassment carried out by school
employees. Sexual harassment by school employees can include unwelcome sexual
advances; requests for sexual favors; and other verbal, nonverbal, or physical conduct of a
sexual nature, including but not limited to sexual activity. Title IX’s prohibition against

10 Throughout this document, unless otherwise noted, the term “complainant” refers to the student who allegedly
experienced the sexual violence.

Page 3 - Questions and Answers on Title IX and Sexual Violence
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sexual harassment generally does not extend to legitimate nonsexual touching or other
nonsexual conduct. But in some circumstances, nonsexual conduct may take on sexual
connotations and rise to the level of sexual harassment. For example, a teacher
repeatedly hugging and putting his or her arms around students under inappropriate
circumstances could create a hostile environment. Early signs of inappropriate behavior
with a child can be the key to identifying and preventing sexual abuse by school
personnel.

A school’s Title IX obligations regarding sexual harassment by employees can, in some
instances, be greater than those described in this document and the DCL. Recipients
should refer to OCR’s 2001 Guidance for further information about Title IX obligations
regarding harassment of students by school employees. In addition, many state and local
laws have mandatory reporting requirements for schools working with minors. Recipients
should be careful to satisfy their state and local legal obligations in addition to their Title
IX obligations, including training to ensure that school employees are aware of their
obligations under such state and local laws and the consequences for failing to satisfy
those obligations.

With respect to sexual activity in particular, OCR will always view as unwelcome and
nonconsensual sexual activity between an adult school employee and an elementary
school student or any student below the legal age of consent in his or her state. In cases
involving a student who meets the legal age of consent in his or her state, there will still
be a strong presumption that sexual activity between an adult school employee and a
student is unwelcome and nonconsensual. When a school is on notice that a school
employee has sexually harassed a student, it is responsible for taking prompt and
effective steps reasonably calculated to end the sexual harassment, eliminate the hostile
environment, prevent its recurrence, and remedy its effects. Indeed, even if a school was
not on notice, the school is nonetheless responsible for remedying any effects of the
sexual harassment on the student, as well as for ending the sexual harassment and
preventing its recurrence, when the employee engaged in the sexual activity in the
context of the employee’s provision of aid, benefits, or services to students (e.g.,
teaching, counseling, supervising, advising, or transporting students).

A school should take steps to protect its students from sexual abuse by its employees. It is
therefore imperative for a school to develop policies prohibiting inappropriate conduct by
school personnel and procedures for identifying and responding to such conduct. For
example, this could include implementing codes of conduct, which might address what is
commonly known as grooming — a desensitization strategy common in adult educator
sexual misconduct. Such policies and procedures can ensure that students, parents, and

Page 4 — ti d Answers on Title IX and Sexual Violence
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school personnel have clear guidelines on what are appropriate and inappropriate
interactions between adults and students in a school setting or in school-sponsored
activities. Additionally, a school should provide training for administrators, teachers, staff,
parents, and age-appropriate classroom information for students to ensure that everyone
understands what types of conduct are prohibited and knows how to respond when
problems arise.!!

B. Students Protected by Title IX

B-1. Does Title IX protect all students from sexual violence?

Answer: Yes. Title IX protects all students at recipient institutions from sex discrimination,
including sexual violence. Any student can experience sexual violence: from elementary to
professional school students; male and female students; straight, gay, lesbian, bisexual
and transgender students; part-time and full-time students; students with and without
disabilities; and students of different races and national origins.

B-2. How should a school handle sexual violence complaints in which the complainant and
the alleged perpetrator are members of the same sex?

Answer: A school’s obligation to respond appropriately to sexual violence complaints is
the same irrespective of the sex or sexes of the parties involved. Title IX protects all
students from sexual violence, regardless of the sex of the alleged perpetrator or
complainant, including when they are members of the same sex. A school must
investigate and resolve allegations of sexual violence involving parties of the same sex
using the same procedures and standards that it uses in all complaints involving sexual
violence.

Title IX's sex discrimination prohibition extends to claims of discrimination based on
gender identity or failure to conform to stereotypical notions of masculinity or femininity
and OCR accepts such complaints for investigation. Similarly, the actual or perceived
sexual orientation or gender identity of the parties does not change a school’s obligations.
Indeed, lesbian, gay, bisexual, and transgender (LGBT) youth report high rates of sexual
harassment and sexual violence. A school should investigate and resolve allegations of
sexual violence regarding LGBT students using the same procedures and standards that it

1 Eor additional informational on training please see the Department of Education’s Resource and Emergency
Management for Schools Technical Assistance Center — Adult Sexual Misconduct in Schools: Prevention and

Management Training, available at http://rems.ed.gov/Docs/ASM Marketing Flyer.pdf.
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uses in all complaints involving sexual violence. The fact that incidents of sexual violence
may be accompanied by anti-gay comments or be partly based on a student’s actual or
perceived sexual orientation does not relieve a school of its obligation under Title iX to
investigate and remedy those instances of sexual violence.

If a school’s policies related to sexual violence include examples of particular types of
conduct that violate the school’s prohibition on sexual violence, the school should
consider including examples of same-sex conduct. In addition, a school should ensure that
staff are capable of providing culturally competent counseling to all complainants. Thus, a
school should ensure that its counselors and other staff who are responsible for receiving
and responding to complaints of sexual violence, including investigators and hearing
board members, receive appropriate training about working with LGBT and gender-
nonconforming students and same-sex sexual violence. See questions J-1 to J-4 for
additional information regarding training.

Gay-straight alliances and similar student-initiated groups can also play an important role
in creating safer school environments for LGBT students. On June 14, 2011, the
Department issued guidance about the rights of student-initiated groups in public
secondary schools under the Equal Access Act. That guidance is available at
http://www2.ed.gov/policy/elsec/guid/secletter/110607.html.

B-3. What issues may arise with respect to students with disabilities who experience sexual
violence?

Answer: When students with disabilities experience sexual violence, federal civil rights
laws other than Title IX may also be relevant to a school’s responsibility to investigate and
address such incidents.'? Certain students require additional assistance and support. For
example, students with intellectual disabilities may need additional help in learning about
sexual violence, including a school’s sexual violence education and prevention programs,
what constitutes sexual violence and how students can report incidents of sexual

12 OCR enforces two civil rights laws that prohibit disability discrimination. Section 504 of the Rehabilitation Act of
1973 (Section 504) prohibits disability discrimination by public or private entities that receive federal financial
assistance, and Title Il of the American with Disabilities Act of 1990 (Title Il) prohibits disability discrimination by all
state and local public entities, regardless of whether they receive federal funding. See 29 U.S.C. § 794 and 34 C.F.R.
part 104; 42 U.S.C. § 12131 et seq. and 28 C.F.R. part 35. OCR and the U.S. Department of Justice (DOJ) share the
responsibility of enforcing Title Il in the educational context. The Department of Education’s Office of Special
Education Programs in the Office of Special Education and Rehabilitative Services administers Part B of the
Individuals with Disabilities Education Act (IDEA). 20 U.S.C. 1400 et seq. and 34 C.F.R. part 300. IDEA provides
financial assistance to states, and through them to local educational agencies, to assist in providing special
education and related services to eligible children with disabilities ages three through twenty-one, inclusive.

- ti d Answers on Title IX and Sexual Violence
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violence. In addition, students with disabilities who experience sexual violence may
require additional services and supports, including psychological services and counseling
services. Postsecondary students who need these additional services and supports can
seek assistance from the institution’s disability resource office.

A student who has not been previously determined to have a disability may, as a result of
experiencing sexual violence, develop a mental health-related disability that could cause
the student to need special education and related services. At the elementary and
secondary education level, this may trigger a school’s child find obligations under IDEA
and the evaluation and placement requirements under Section 504, which together
require a school to evaluate a student suspected of having a disability to determine if he
or she has a disability that requires special education or related aids and services.*®

A school must also ensure that any school reporting forms, information, or training about
sexual violence be provided in a manner that is accessible to students and employees with
disabilities, for example, by providing electronically-accessible versions of paper forms to
individuals with print disabilities, or by providing a sign language interpreter to a deaf
individual attending a training. See question J-4 for more detailed information on student
training.

. What issues arise with respect to international students and undocumented students

who experience sexual violence?

Answer: Title IX protects all students at recipient institutions in the United States
regardless of national origin, immigration status, or citizenship status.™* A school should
ensure that all students regardless of their immigration status, including undocumented
students and international students, are aware of their rights under Title IX. A school must
also ensure that any school reporting forms, information, or training about sexual violence
be provided in a manner accessible to students who are English language learners. OCR
recommends that a school coordinate with its international office and its undocumented
student program coordinator, if applicable, to help communicate information about Title
IX in languages that are accessible to these groups of students. OCR also encourages
schools to provide foreign national complainants with information about the U
nonimmigrant status and the T nonimmigrant status. The U nonimmigrant status is set

13 Gee 34 C.F.R. §§ 300.8; 300.111; 300.201; 300.300-300.311 (IDEA); 34 C.F.R. §§ 104.3(j) and 104.35 (Section 504).
Schools must comply with applicable consent requirements with respect to evaluations. See 34 C.F.R. § 300.300.

1% OCR enforces Title VI of the Civil Rights Act of 1964, which prohibits discrimination by recipients of federal
financial assistance on the basis of race, color, or national origin. 42 U.S.C. § 2000d.
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aside for victims of certain crimes who have suffered substantial mental or physical abuse
as a result of the crime and are helpful to law enforcement agency in the investigation or
prosecution of the qualifying criminal activity.”> The T nonimmigrant status is available
for victims of severe forms of human trafficking who generally comply with a law
enforcement agency in the investigation or prosecution of the human trafficking and who
would suffer extreme hardship involving unusual and severe harm if they were removed
from the United States.®

A school should be mindful that unique issues may arise when a foreign student on a
student visa experiences sexual violence. For example, certain student visas require the
student to maintain a full-time course load (generally at least 12 academic credit hours
per term), but a student may need to take a reduced course load while recovering from
the immediate effects of the sexual violence. OCR recommends that a school take steps to
ensure that international students on student visas understand that they must typically
seek prior approval of the designated school official (DSO) for student visas to drop below
a full-time course load. A school may also want to encourage its employees involved in
handling sexual violence complaints and counseling students who have experienced
sexual violence to approach the DSO on the student’s behalf if the student wishes to drop
below a full-time course load. OCR recommends that a school take steps to ensure that its
employees who work with international students, including the school’s DSO, are trained
on the school’s sexual violence policies and that employees involved in handling sexual
violence complaints and counseling students who have experienced sexual violence are
aware of the special issues that international students may encounter. See questions J-1
to J-4 for additional information regarding training.

A school should also be aware that threatening students with deportation or invoking a
student’s immigration status in an attempt to intimidate or deter a student from filing a
Title IX complaint would violate Title IX's protections against retaliation. For more
information on retaliation see question K-1.

13 For more information on the U nonimmigrant status, see http://www.uscis. aov/humamtarlan/wctams human-
trafficking-other-crimes/victims-criminal-activity-u-nonimmigrant-status/questions-answers

activity-u-nonimmigrant-status.
18 Eor more information on the T nonimmigrant status, see http;//www.uscis.gov/humanitarian/victims-human-

trafficking-other-crimes/victims-human-trafficking-t-nonimmigrant-status.
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B-5. How should a school respond to sexual violence when the alleged perpetrator is not
affiliated with the school?

Answer: The appropriate response will differ depending on the level of control the school
has over the alleged perpetrator. For example, if an athlete or band member from a
visiting school sexually assaults a student at the home school, the home school may not
be able to discipline or take other direct action against the visiting athlete or band
member. However (and subject to the confidentiality provisions discussed in Section E), it
should conduct an inquiry into what occurred and should report the incident to the
visiting school and encourage the visiting school to take appropriate action to prevent
further sexual violence. The home school should also notify the student of any right to file
a complaint with the alleged perpetrator’s school or local law enforcement. The home
school may also decide not to invite the visiting school back to its campus.

Even though a school’s ability to take direct action against a particular perpetrator may be
limited, the school must still take steps to provide appropriate remedies for the
complainant and, where appropriate, the broader school population. This may include
providing support services for the complainant, and issuing new policy statements making
it clear that the school does not tolerate sexual violence and will respond to any reports
about such incidents. For additional information on interim measures see questions G-1 to
G-3.

C. Title IX Procedural Requirements
Overview

C-1. What procedures must a school have in place to prevent sexual violence and resolve
complaints?

Answer: The Title IX regulations outline three key procedural requirements. Each school
must:

(1) disseminate a notice of nondiscrimination (see question c-2);Y

(2) designate at least one employee to coordinate its efforts to comply with and carry
out its responsibilities under Title IX (see questions C-3 to C-4);*® and

734 C.F.R. § 106.9.
18 1d. § 106.8(a).
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(3) adopt and publish grievance procedures providing for the prompt and equitable
resolution of student and employee sex discrimination complaints (see questions C-5 to
c-6).7

These requirements apply to all forms of sex discrimination and are particularly important
for preventing and effectively responding to sexual violence.

Procedural requirements under other federal laws may also apply to complaints of sexual
violence, including the requirements of the Clery Act.?’ For additional information about
the procedural requirements in the Clery Act, please see

http://www2.ed.gov/admins/lead/safety/campus.html.

Notice of Nondiscrimination

C-2. What information must be included in a school’s notice of nondiscrimination?

Answer: The notice of nondiscrimination must state that the school does not discriminate
on the basis of sex in its education programs and activities, and that it is required by Title
IX not to discriminate in such a manner. The notice must state that questions regarding
Title IX may be referred to the school’s Title IX coordinator or to OCR. The school must
notify all of its students and employees of the name or title, office address, telephone
number, and email address of the school’s designated Title IX coordinator.?

Title IX Coordinator

C-3. What are a Title IX coordinator’s responsibilities?

Answer: A Title IX coordinator’s core responsibilities include overseeing the school’s
response to Title IX reports and complaints and identifying and addressing any patterns or
systemic problems revealed by such reports and complaints. This means that the Title IX
coordinator must have knowledge of the requirements of Title IX, of the school’s own
policies and procedures on sex discrimination, and of all complaints raising Title IX issues
throughout the school. To accomplish this, subject to the exemption for school counseling
employees discussed in question E-3, the Title IX coordinator must be informed of all

* 1d, § 106.8(b).

a0 postsecondary institutions participating in the Higher Education Act’s Title IV student financial assistance
programs must comply with the Clery Act.

2 Eor more information on notices of nondiscrimination, please see OCR’s Notice of Nondiscrimination (August

2010), available at http://www.ed.gov/ocr/docs/nondisc.pdf.
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reports and complaints raising Title IX issues, even if the report or complaint was initially
filed with another individual or office or if the investigation will be conducted by another
individual or office. The school should ensure that the Title IX coordinator is given the
training, authority, and visibility necessary to fulfill these responsibilities.

Because the Title IX coordinator must have knowledge of all Title IX reports and
complaints at the school, this individual (when properly trained) is generally in the best
position to evaluate a student’s request for confidentiality in the context of the school’s
responsibility to provide a safe and nondiscriminatory environment for all students. A
school may determine, however, that another individual should perform this role. For
additional information on confidentiality requests, see questions E-1 to E-4. If a school
relies in part on its disciplinary procedures to meet its Title IX obligations, the Title IX
coordinator should review the disciplinary procedures to ensure that the procedures
comply with the prompt and equitable requirements of Title IX as discussed in question
C-5.

In addition to these core responsibilities, a school may decide to give its Title IX
coordinator additional responsibilities, such as: providing training to students, faculty, and
staff on Title IX issues; conducting Title IX investigations, including investigating facts
relevant to a complaint, and determining appropriate sanctions against the perpetrator
and remedies for the complainant; determining appropriate interim measures for a
complainant upon learning of a report or complaint of sexual violence; and ensuring that
appropriate policies and procedures are in place for working with local law enforcement
and coordinating services with local victim advocacy organizations and service providers,
including rape crisis centers. A school must ensure that its Title IX coordinator is
appropriately trained in all areas over which he or she has responsibility. The Title IX
coordinator or designee should also be available to meet with students as needed.

if a school designates more than one Title IX coordinator, the school’s notice of
nondiscrimination and Title IX grievance procedures should describe each coordinator’s
responsibilities, and one coordinator should be designated as having ultimate oversight
responsibility.

Are there any employees who should not serve as the Title IX coordinator?

Answer: Title IX does not categorically preclude particular employees from serving as
Title IX coordinators. However, Title IX coordinators should not have other job
responsibilities that may create a conflict of interest. Because some complaints may raise
issues as to whether or how well the school has met its Title IX obligations, designating
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the same employee to serve both as the Title IX coordinator and the general counsel
(which could include representing the school in legal claims alleging Title IX violations)
poses a serious risk of a conflict of interest. Other employees whose job responsibilities
may conflict with a Title IX coordinator’s responsibilities include Directors of Athletics,
Deans of Students, and any employee who serves on the judicial/hearing board or to
whom an appeal might be made. Designating a full-time Title IX coordinator will minimize
the risk of a conflict of interest.

Grievance Procedures

C-5. Under Title IX, what elements should be included in a school’s procedures for
responding to complaints of sexual violence?

Answer: Title IX requires that a school adopt and publish grievance procedures providing
for prompt and equitable resolution of student and employee complaints of sex
discrimination, including sexual violence. In evaluating whether a school’s grievance
procedures satisfy this requirement, OCR will review all aspects of a school’s policies and
practices, including the following elements that are critical to achieve compliance with
Title IX:

(1) notice to students, parents of elementary and secondary students, and employees
of the grievance procedures, including where complaints may be filed;

(2) application of the grievance procedures to complaints filed by students or on their
behalf alleging sexual violence carried out by employees, other students, or third
parties;

(3) provisions for adequate, reliable, and impartial investigation of complaints,
including the opportunity for both the complainant and alleged perpetrator to
present witnesses and evidence;

(4) designated and reasonably prompt time frames for the major stages of the
complaint process (see question F-8);

(5) written notice to the complainant and alleged perpetrator of the outcome of the
complaint (see question H-3); and

(6) assurance that the school will take steps to prevent recurrence of any sexual
violence and remedy discriminatory effects on the complainant and others, if
appropriate.

Page 12 — Questions and Answers on Title IX and Sexual Violence EXHIBIT ‘ ‘
PAGE \9




Case 3:17-cv-01813-HZ Document 60-2 Filed 03/29/18 Page 20 of 52

To ensure that students and employees have a clear understanding of what constitutes
sexual violence, the potential consequences for such conduct, and how the school
processes complaints, a school’s Title IX grievance procedures should also explicitly
include the following in writing, some of which themselves are mandatory obligations
under Title IX:

(1) astatement of the school’s jurisdiction over Title IX complaints;

(2) adequate definitions of sexual harassment (which includes sexual violence) and an
explanation as to when such conduct creates a hostile environment;

(3) reporting policies and protocols, including provisions for confidential reporting;

(4) identification of the employee or employees responsible for evaluating requests
for confidentiality;

(5) notice that Title IX prohibits retaliation;

(6) notice of a student’s right to file a criminal complaint and a Title IX complaint
simultaneously;

(7) notice of available interim measures that may be taken to protect the student in
the educational setting;

(8) the evidentiary standard that must be used (preponderance of the evidence) (i.e.,
more likely than not that sexual violence occurred) in resolving a complaint;

(9) notice of potential remedies for students;
(10) notice of potential sanctions against perpetrators; and
(11) sources of counseling, advocacy, and support.
For more information on interim measures, see questions G-1 to G-3.

The rights established under Title IX must be interpreted consistently with any federally
guaranteed due process rights. Procedures that ensure the Title IX rights of the
complainant, while at the same time according any federally guaranteed due process to
both parties involved, will lead to sound and supportable decisions. Of course, a school
should ensure that steps to accord any due process rights do not restrict or unnecessarily
delay the protections provided by Title IX to the complainant.
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A school’s procedures and practices will vary in detail, specificity, and components,
reflecting differences in the age of its students, school size and administrative structure,
state or local legal requirements (e.g., mandatory reporting requirements for schools
working with minors), and what it has learned from past experiences.

Is a school required to use separate grievance procedures for sexual violence
complaints?

Answer: No. Under Title IX, a school may use student disciplinary procedures, general
Title IX grievance procedures, sexual harassment procedures, or separate procedures to
resolve sexual violence complaints. However, any procedures used for sexual violence
complaints, including disciplinary procedures, must meet the Title IX requirement of
affording a complainant a prompt and equitable resolution (as discussed in question C-5),
including applying the preponderance of the evidence standard of review. As discussed in
question C-3, the Title IX coordinator should review any process used to resolve
complaints of sexual violence to ensure it complies with requirements for prompt and
equitable resolution of these complaints. When using disciplinary procedures, which are
often focused on the alleged perpetrator and can take considerable time, a school should
be mindful of its obligation to provide interim measures to protect the complainant in the
educational setting. For more information on timeframes and interim measures, see
questions F-8 and G-1 to G-3.

D. Responsible Employees and Regorting22

D-1.

Which school employees are obligated to report incidents of possible sexual violence to
school officials?

Answer: Under Title IX, whether an individual is obligated to report incidents of alleged
sexual violence generally depends on whether the individual is a responsible employee of
the school. A responsible employee must report incidents of sexual violence to the Title IX
coordinator or other appropriate school designee, subject to the exemption for school
counseling employees discussed in question E-3. This is because, as discussed in question
A-4, a school is obligated to address sexual violence about which a responsible employee
knew or should have known. As explained in question C-3, the Title IX coordinator must be
informed of all reports and complaints raising Title IX issues, even if the report or

22 This document addresses only Title IX’s reporting requirements. It does not address requirements under the
Clery Act or other federal, state, or local laws, or an individual school’s code of conduct.
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complaint was initially filed with another individual or office, subject to the exemption for
school counseling employees discussed in question E-3.

D-2. Who is a “responsible employee”?

Answer: According to OCR’s 2001 Guidance, a responsible employee includes any
employee: who has the authority to take action to redress sexual violence; who has been
given the duty of reporting incidents of sexual violence or any other misconduct by
students to the Title IX coordinator or other appropriate school designee; or whom a
student could reasonably believe has this authority or duty.23

A school must make clear to all of its employees and students which staff members are
responsible employees so that students can make informed decisions about whether to
disclose information to those employees. A school must also inform all employees of their
own reporting responsibilities and the importance of informing complainants of: the
reporting obligations of responsible employees; complainants’ option to request
confidentiality and available confidential advocacy, counseling, or other support services;
and complainants’ right to file a Title IX complaint with the school and to report a crime to
campus or local law enforcement.

Whether an employee is a responsible employee will vary depending on factors such as
the age and education level of the student, the type of position held by the employee, and
consideration of both formal and informal school practices and procedures. For example,
while it may be reasonable for an elementary school student to believe that a custodial
staff member or cafeteria worker has the authority or responsibility to address student
misconduct, it is less reasonable for a college student to believe that a custodial staff
member or dining hall employee has this same authority.

As noted in response to question A-4, when a responsible employee knows or reasonably
should know of possible sexual violence, OCR deems a school to have notice of the sexual
violence. The school must take immediate and appropriate steps to investigate or
otherwise determine what occurred (subject to the confidentiality provisions discussed in
Section E), and, if the school determines that sexual violence created a hostile
environment, the school must then take appropriate steps to address the situation. The

2 The Supreme Court held that a school will only be liable for money damages in a private lawsuit where there is
actual notice to a school official with the authority to address the alleged discrimination and take corrective action.
Gebser v. Lago Vista Ind. Sch. Dist., 524 U.S. 274, 290 (1998), and Davis, 524 U.S. at 642. The concept of a
“responsible employee” under OCR’s guidance for administrative enforcement of Title X is broader.
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school has this obligation regardless of whether the student, student’s parent, or a third
party files a formal complaint. For additional information on a school’s responsibilities to
address student-on-student sexual violence, see question A-5. For additional information
on training for school employees, see questions J-1 to J-3.

What information is a responsible employee obligated to report about an incident of
possible student-on-student sexual violence?

Answer: Subject to the exemption for school counseling employees discussed in question
E-3, a responsible employee must report to the school’s Title IX coordinator, or other
appropriate school designee, all relevant details about the alleged sexual violence that the
student or another person has shared and that the school will need to determine what
occurred and to resolve the situation. This includes the names of the alleged perpetrator
(if known), the student who experienced the alleged sexual violence, other students
involved in the alleged sexual violence, as well as relevant facts, including the date, time,
and location. A school must make clear to its responsible employees to whom they should
report an incident of alleged sexual violence.

To ensure compliance with these reporting obligations, it is important for a school to train
its responsible employees on Title IX and the school’s sexual violence policies and
procedures. For more information on appropriate training for school employees, see
question J-1 to J-3.

. What should a responsible employee tell a student who discloses an incident of sexual

violence?

Answer: Before a student reveals information that he or she may wish to keep
confidential, a responsible employee should make every effort to ensure that the student
understands: (i) the employee’s obligation to report the names of the alleged perpetrator
and student involved in the alleged sexual violence, as well as relevant facts regarding the
alleged incident (including the date, time, and location), to the Title IX coordinator or
other appropriate school officials, (ii) the student’s option to request that the school
maintain his or her confidentiality, which the school (e.g., Title IX coordinator) will
consider, and (iii) the student’s ability to share the information confidentially with
counseling, advocacy, health, mental health, or sexual-assault-related services (e.g.,
sexual assault resource centers, campus health centers, pastoral counselors, and campus
mental health centers). As discussed in questions E-1 and E-2, if the student requests
confidentiality, the Title IX coordinator or other appropriate school designee responsible
for evaluating requests for confidentiality should make every effort to respect this request
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and should evaluate the request in the context of the school’s responsibility to provide a
safe and nondiscriminatory environment for all students.

. If a student informs a resident assistant/advisor (RA) that he or she was subjected to

sexual violence by a fellow student, is the RA obligated under Title IX to report the
incident to school officials?

Answer: As discussed in questions D-1 and D-2, for Title IX purposes, whether an
individual is obligated under Title IX to report alleged sexual violence to the school’s Title
IX coordinator or other appropriate school designee generally depends on whether the
individual is a responsible employee.

The duties and responsibilities of RAs vary among schools, and, therefore, a school should
consider its own policies and procedures to determine whether its RAs are responsible
employees who must report incidents of sexual violence to the Title IX coordinator or
other appropriate school designee.* When making this determination, a school should
consider if its RAs have the general authority to take action to redress misconduct or the
duty to report misconduct to appropriate school officials, as well as whether students
could reasonably believe that RAs have this authority or duty. A school should also
consider whether it has determined and clearly informed students that RAs are generally
available for confidential discussions and do not have the authority or responsibility to
take action to redress any misconduct or to report any misconduct to the Title IX
coordinator or other appropriate school officials. A school should pay particular attention
to its RAs’ obligations to report other student violations of school policy (e.g., drug and
alcohol violations or physical assault). If an RA is required to report other misconduct that
violates school policy, then the RA would be considered a responsible employee obligated
to report incidents of sexual violence that violate school policy.

If an RA is a responsible employee, the RA should make every effort to ensure that before
the student reveals information that he or she may wish to keep confidential, the student
understands the RA’s reporting obligation and the student’s option to request that the
school maintain confidentiality. It is therefore important that schools widely disseminate
policies and provide regular training clearly identifying the places where students can seek
confidential support services so that students are aware of this information. The RA

 postsecondary institutions should be aware that, regardless of whether an RA is a responsible employee under
Title IX, RAs are considered “campus security authorities” under the Clery Act. A school’s responsibilities in regard
to crimes reported to campus security authorities are discussed in the Department’s regulations on the Clery Act at
34 C.F.R. § 668.46.
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should also explain to the student (again, before the student reveals information that he
or she may wish to keep confidential) that, although the RA must report the names of the
alleged perpetrator (if known), the student who experienced the alleged sexual violence,
other students involved in the alleged sexual violence, as well as relevant facts, including
the date, time, and location to the Title IX coordinator or other appropriate school
designee, the school will protect the student’s confidentiality to the greatest extent
possible. Prior to providing information about the incident to the Title IX coordinator or
other appropriate school designee, the RA should consult with the student about how to
protect his or her safety and the details of what will be shared with the Title IX
coordinator. The RA should explain to the student that reporting this information to the
Title IX coordinator or other appropriate school designee does not necessarily mean that a
formal complaint or investigation under the school’s Title IX grievance procedure must be
initiated if the student requests confidentiality. As discussed in questions E-1 and E-2, if
the student requests confidentiality, the Title IX coordinator or other appropriate school
designee responsible for evaluating requests for confidentiality should make every effort
to respect this request and should evaluate the request in the context of the school’s
responsibility to provide a safe and nondiscriminatory environment for all students.

Regardless of whether a reporting obligation exists, all RAs should inform students of their
right to file a Title IX complaint with the school and report a crime to campus or local law
enforcement. If a student discloses sexual violence to an RA who is a responsible
employee, the school will be deemed to have notice of the sexual violence even if the
student does not file a Title IX complaint. Additionally, all RAs should provide students
with information regarding on-campus resources, including victim advocacy, housing
assistance, academic support, counseling, disability services, health and mental health
services, and legal assistance. RAs should also be familiar with local rape crisis centers or
other off-campus resources and provide this information to students.

E. Confidentiality and a School’s Obligation to Respond to Sexual Violence

E-1. How should a school respond to a student’s request that his or her name not be
disclosed to the alleged perpetrator or that no investigation or disciplinary action be
pursued to address the alleged sexual violence?

Answer: Students, or parents of minor students, reporting incidents of sexual violence
sometimes ask that the students’ names not be disclosed to the alleged perpetrators or
that no investigation or disciplinary action be pursued to address the alleged sexual
violence. OCR strongly supports a student’s interest in confidentiality in cases involving
sexual violence. There are situations in which a school must override a student’s request
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for confidentiality in order to meet its Title IX obligations; however, these instances will be
limited and the information should only be shared with individuals who are responsible
for handling the school’s response to incidents of sexual violence. Given the sensitive
nature of reports of sexual violence, a school should ensure that the information is
maintained in a secure manner. A school should be aware that disregarding requests for
confidentiality can have a chilling effect and discourage other students from reporting
sexual violence. In the case of minors, state mandatory reporting laws may require
disclosure, but can generally be followed without disclosing information to school
personnel who are not responsible for handling the school’s response to incidents of
sexual violence.”®

Even if a student does not specifically ask for confidentiality, to the extent possible, a
school should only disclose information regarding alleged incidents of sexual violence to
individuals who are responsible for handling the school’s response. To improve trust in
the process for investigating sexual violence complaints, a school should notify students of
the information that will be disclosed, to whom it will be disclosed, and why. Regardless
of whether a student complainant requests confidentiality, a school must take steps to
protect the complainant as necessary, including taking interim measures before the final
outcome of an investigation. For additional information on interim measures see
questions G-1 to G-3.

For Title IX purposes, if a student requests that his or her name not be revealed to the
alleged perpetrator or asks that the school not investigate or seek action against the
alleged perpetrator, the school should inform the student that honoring the request may
limit its ability to respond fully to the incident, including pursuing disciplinary action
against the alleged perpetrator. The school should also explain that Title IX includes
protections against retaliation, and that school officials will not only take steps to prevent
retaliation but also take strong responsive action if it occurs. This includes retaliatory
actions taken by the school and school officials. When a school knows or reasonably
should know of possible retaliation by other students or third parties, including threats,
intimidation, coercion, or discrimination (including harassment), it must take immediate

5 The school should be aware of the alleged student perpetrator’s right under the Family Educational Rights and
Privacy Act (“FERPA”) torequest to inspect and review information about the allegations if the information directly
relates to the alleged student perpetrator and the information is maintained by the school as an education record.
In such a case, the school must either redact the complainant’s name and all identifying information before
allowing the alleged perpetrator to inspect and review the sections of the complaint that relate to him or her, or
must inform the alleged perpetrator of the specific information in the complaint that are about the alleged
perpetrator. See 34 C.F.R. § 99.12(a) The school should also make complainants aware of this right and explain
how it might affect the school’s ability to maintain complete confidentiality.
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and appropriate steps to investigate or otherwise determine what occurred. Title IX
requires the school to protect the complainant and ensure his or her safety as necessary.
See question K-1 regarding retaliation.

If the student still requests that his or her name not be disclosed to the alleged
perpetrator or that the school not investigate or seek action against the alleged
perpetrator, the school will need to determine whether or not it can honor such a request
while still providing a safe and nondiscriminatory environment for all students, including
the student who reported the sexual violence. As discussed in question C-3, the Title IX
coordinator is generally in the best position to evaluate confidentiality requests. Because
schools vary widely in size and administrative structure, OCR recognizes that a school may
reasonably determine that an employee other than the Title IX coordinator, such as a
sexual assault response coordinator, dean, or other school official, is better suited to
evaluate such requests. Addressing the needs of a student reporting sexual violence while
determining an appropriate institutional response requires expertise and attention, and a
school should ensure that it assigns these responsibilities to employees with the capability
and training to fulfill them. For example, if a school has a sexual assault response
coordinator, that person should be consulted in evaluating requests for confidentiality.
The school should identify in its Title IX policies and procedures the employee or
employees responsible for making such determinations.

If the school determines that it can respect the student’s request not to disclose his or her
identity to the alleged perpetrator, it should take all reasonable steps to respond to the
complaint consistent with the request. Although a student’s request to have his or her
name withheld may limit the school’s ability to respond fully to an individual allegation of
sexual violence, other means may be available to address the sexual violence. There are
steps a school can take to limit the effects of the alleged sexual violence and prevent its
recurrence without initiating formal action against the alleged perpetrator or revealing
the identity of the student complainant. Examples include providing increased monitoring,
supervision, or security at locations or activities where the misconduct occurred;
providing training and education materials for students and employees; changing and
publicizing the school’s policies on sexual violence; and conducting climate surveys
regarding sexual violence. In instances affecting many students, an alleged perpetrator
can be put on notice of allegations of harassing behavior and be counseled appropriately
without revealing, even indirectly, the identity of the student complainant. A school must
also take immediate action as necessary to protect the student while keeping the identity
of the student confidential. These actions may include providing support services to the
student and changing living arrangements or course schedules, assignments, or tests.
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What factors should a school consider in weighing a student’s request for
confidentiality?

Answer: When weighing a student’s request for confidentiality that could preclude a
meaningful investigation or potential discipline of the alleged perpetrator, a school should
consider a range of factors.

These factors include circumstances that suggest there is an increased risk of the alleged
perpetrator committing additional acts of sexual violence or other violence (e.g., whether
there have been other sexual violence complaints about the same alleged perpetrator,
whether the alleged perpetrator has a history of arrests or records from a prior school
indicating a history of violence, whether the alleged perpetrator threatened further sexual
violence or other violence against the student or others, and whether the sexual violence
was committed by multiple perpetrators). These factors also include circumstances that
suggest there is an increased risk of future acts of sexual violence under similar
circumstances (e.g., whether the student’s report reveals a pattern of perpetration (e.g.,
via illicit use of drugs or alcohol) at a given location or by a particular group). Other factors
that should be considered in assessing a student’s request for confidentiality include
whether the sexual violence was perpetrated with a weapon; the age of the student
subjected to the sexual violence; and whether the school possesses other means to obtain
relevant evidence (e.g., security cameras or personnel, physical evidence).

A school should take requests for confidentiality seriously, while at the same time
considering its responsibility to provide a safe and nondiscriminatory environment for all
students, including the student who reported the sexual violence. For example, if the
school has credible information that the alleged perpetrator has committed one or more
prior rapes, the balance of factors would compel the school to investigate the allegation
of sexual violence, and if appropriate, pursue disciplinary action in a manner that may
require disclosure of the student’s identity to the alleged perpetrator. If the school
determines that it must disclose a student’s identity to an alleged perpetrator, it should
inform the student prior to making this disclosure. In these cases, it is also especially
important for schools to take whatever interim measures are necessary to protect the
student and ensure the safety of other students. If a school has a sexual assault response
coordinator, that person should be consulted in identifying safety risks and interim
measures that are necessary to protect the student. In the event the student requests
that the school inform the perpetrator that the student asked the school not to
investigate or seek discipline, the school should honor this request and inform the alleged
perpetrator that the school made the decision to go forward. For additional information
on interim measures see questions G-1 to G-3. Any school officials responsible for
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discussing safety and confidentiality with students should be trained on the effects of
trauma and the appropriate methods to communicate with students subjected to sexual
violence. See questions J-1 to J-3.

On the other hand, if, for example, the school has no credible information about prior
sexual violence committed by the alleged perpetrator and the alleged sexual violence was
not perpetrated with a weapon or accompanied by threats to repeat the sexual violence
against the complainant or others or part of a larger pattern at a given location or by a
particular group, the balance of factors would likely compel the school to respect the
student’s request for confidentiality. In this case the school should still take all reasonable
steps to respond to the complaint consistent with the student’s confidentiality request
and determine whether interim measures are appropriate or necessary. Schools should be
mindful that traumatic events such as sexual violence can result in delayed
decisionmaking by a student who has experienced sexual violence. Hence, a student who
initially requests confidentiality might later request that a full investigation be conducted.

E-3. What are the reporting responsibilities of school employees who provide or support the
provision of counseling, advocacy, health, mental health, or sexual assault-related
services to students who have experienced sexual violence?

Answer: OCR does not require campus mental-health counselors, pastoral counselors,
social workers, psychologists, health center employees, or any other person with a
professional license requiring confidentiality, or who is supervised by such a person, to
report, without the student’s consent, incidents of sexual violence to the school in a way
that identifies the student. Although these employees may have responsibilities that
would otherwise make them responsible employees for Title IX purposes, OCR recognizes
the importance of protecting the counselor-client relationship, which often requires
confidentiality to ensure that students will seek the help they need.

Professional counselors and pastoral counselors whose official responsibilities include
providing mental-health counseling to members of the school community are not
required by Title IX to report any information regarding an incident of alleged sexual
violence to the Title IX coordinator or other appropriate school designee.?®

% The exemption from reporting obligations for pastoral and professional counselors under Title IX is consistent
with the Clery Act. For additional information on reporting obligations under the Clery Act, see Office of
Postsecondary Education, Handbook for Campus Safety and Security Reporting (2011), available at

http://www2.ed.gov/admins/lead/safety/handbook.pdf. Similar to the Clery Act, for Title IX purposes, a pastoral

counselor is a person who is associated with a religious order or denomination, is recognized by that religious

Page 22 — Questions and Answers on Title IX and Sexual Violence

EXHIBIT \\

PAGE 59




Case 3:17-cv-01813-HZ Document 60-2 Filed 03/29/18 Page 30 of 52

OCR recognizes that some people who provide assistance to students who experience
sexual violence are not professional or pastoral counselors. They include all individuals
who work or volunteer in on-campus sexual assault centers, victim advocacy offices,
women’s centers, or health centers (“non-professional counselors or advocates”),
including front desk staff and students. OCR wants students to feel free to seek their
assistance and therefore interprets Title IX to give schools the latitude not to require
these individuals to report incidents of sexual violence in a way that identifies the student
without the student’s consent.” These non-professional counselors or advocates are
valuable sources of support for students, and OCR strongly encourages schools to
designate these individuals as confidential sources.

Pastoral and professional counselors and non-professional counselors or advocates should
be instructed to inform students of their right to file a Title IX complaint with the school
and a separate complaint with campus or local law enforcement. In addition to informing
students about campus resources for counseling, medical, and academic support, these
persons should also indicate that they are available to assist students in filing such
complaints. They should also explain that Title IX includes protections against retaliation,
and that school officials will not only take steps to prevent retaliation but also take strong
responsive action if it occurs. This includes retaliatory actions taken by the school and
school officials. When a school knows or reasonably should know of possible retaliation by
other students or third parties, including threats, intimidation, coercion, or discrimination
(including harassment), it must take immediate and appropriate steps to investigate or
otherwise determine what occurred. Title IX requires the school to protect the
complainant and ensure his or her safety as necessary.

In order to identify patterns or systemic problems related to sexual violence, a school
should collect aggregate data about sexual violence incidents from non-professional
counselors or advocates in their on-campus sexual assault centers, women'’s centers, or

order or denomination as someone who provides confidential counseling, and is functioning within the scope of
that recognition as a pastoral counselor. A professional counselor is a person whose official responsibilities include
providing mental health counseling to members of the institution’s community and who is functioning within the
scope of his or her license or certification. This definition applies even to professional counselors who are not
employees of the school, but are under contract to provide counseling at the school. This includes individuals who
are not yet licensed or certified as a counselor, but are acting in that role under the supervision of an individual
who is licensed or certified. An example is a Ph.D. counselor-trainee acting under the supervision of a professional
counselor at the school.

7 postsecondary institutions should be aware that an individual who is counseling students, but who does not
meet the Clery Act definition of a pastoral or professional counselor, is not exempt from being a campus security
authority if he or she otherwise has significant responsibility for student and campus activities. See fn. 24.
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health centers. Such individuals should report only general information about incidents of
sexual violence such as the nature, date, time, and general location of the incident and
should take care to avoid reporting personally identifiable information about a student.
Non-professional counselors and advocates should consult with students regarding what
information needs to be withheld to protect their identity.

Is a school required to investigate information regarding sexual violence incidents
shared by survivors during public awareness events, such as “Take Back the Night”?

Answer: No. OCR wants students to feel free to participate in preventive education
programs and access resources for survivors. Therefore, public awareness events such as
“Take Back the Night” or other forums at which students disclose experiences with sexual
violence are not considered notice to the school for the purpose of triggering an
individual investigation unless the survivor initiates a complaint. The school should
instead respond to these disclosures by reviewing sexual assault policies, creating
campus-wide educational programs, and conducting climate surveys to learn more about
the prevalence of sexual violence at the school. Although Title IX does not require the
school to investigate particular incidents discussed at such events, the school should
ensure that survivors are aware of any available resources, including counseling, health,
and mental health services. To ensure that the entire school community understands their
Title IX rights related to sexual violence, the school should also provide information at
these events on Title IX and how to file a Title IX complaint with the school, as well as
options for reporting an incident of sexual violence to campus or local law enforcement.

F. Investigations and Hearings

Overview

F-1.

What elements should a school’s Title IX investigation include?

Answer: The specific steps in a school’s Title IX investigation will vary depending on the
nature of the allegation, the age of the student or students involved, the size and
administrative structure of the school, state or local legal requirements (including
mandatory reporting requirements for schools working with minors), and what it has
learned from past experiences.

For the purposes of this document the term “investigation” refers to the process the
school uses to resolve sexual violence complaints. This includes the fact-finding
investigation and any hearing and decision-making process the school uses to determine:
(1) whether or not the conduct occurred; and, (2) if the conduct occurred, what actions
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the school will take to end the sexual violence, eliminate the hostile environment, and
prevent its recurrence, which may include imposing sanctions on the perpetrator and
providing remedies for the complainant and broader student population.

In all cases, a school’s Title IX investigation must be adequate, reliable, impartial, and
prompt and include the opportunity for both parties to present witnesses and other
evidence. The investigation may include a hearing to determine whether the conduct
occurred, but Title IX does not necessarily require a hearing.?® Furthermore, neither Title
IX nor the DCL specifies who should conduct the investigation. It could be the Title IX
coordinator, provided there are no conflicts of interest, but it does not have to be. All
persons involved in conducting a school’s Title IX investigations must have training or
experience in handling complaints of sexual violence and in the school’s grievance
procedures. For additional information on training, see question J-3.

When investigating an incident of alleged sexual violence for Title IX purposes, to the
extent possible, a school should coordinate with any other ongoing school or criminal
investigations of the incident and establish appropriate fact-finding roles for each
investigator. A school should also consider whether information can be shared among the
investigators so that complainants are not unnecessarily required to give multiple
statements about a traumatic event. If the investigation includes forensic evidence, it may
be helpful for a school to consult with local or campus law enforcement or a forensic
expert to ensure that the evidence is correctly interpreted by school officials. For
additional information on working with campus or local law enforcement see question
F-3.

If a school uses its student disciplinary procedures to meet its Title IX obligation to resolve
complaints of sexual violence promptly and equitably, it should recognize that imposing
sanctions against the perpetrator, without additional remedies, likely will not be sufficient
to eliminate the hostile environment and prevent recurrence as required by Title IX. If a
school typically processes complaints of sexual violence through its disciplinary process
and that process, including any investigation and hearing, meets the Title IX requirements
discussed above and enables the school to end the sexual violence, eliminate the hostile
environment, and prevent its recurrence, then the school may use that process to satisfy
its Title IX obligations and does not need to conduct a separate Title IX investigation. As
discussed in question C-3, the Title IX coordinator should review the disciplinary process

2 This answer addresses only Title IX's requirements for investigations. It does not address legal rights or
requirements under the U.S. Constitution, the Clery Act, or other federal, state, or local laws.
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to ensure that it: (1) complies with the prompt and equitable requirements of Title IX;

(2) allows for appropriate interim measures to be taken to protect the complainant during
the process; and (3) provides for remedies to the complainant and school community
where appropriate. For more information about interim measures, see questions G-1 to
G-3, and about remedies, see questions H-1 and H-2.

The investigation may include, but is not limited to, conducting interviews of the
complainant, the alleged perpetrator, and any witnesses; reviewing law enforcement
investigation documents, if applicable; reviewing student and personnel files; and
gathering and examining other relevant documents or evidence. While a school has
flexibility in how it structures the investigative process, for Title IX purposes, a school
must give the complainant any rights that it gives to the alleged perpetrator. A balanced
and fair process that provides the same opportunities to both parties will lead to sound
and supportable decisions.” Specifically:

e Throughout the investigation, the parties must have an equal opportunity to present
relevant witnesses and other evidence.

e The school must use a preponderance-of-the-evidence (i.e., more likely than not)
standard in any Title IX proceedings, including any fact-finding and hearings.

e If the school permits one party to have lawyers or other advisors at any stage of the
proceedings, it must do so equally for both parties. Any school-imposed restrictions
on the ability of lawyers or other advisors to speak or otherwise participate in the
proceedings must also apply equally.

o If the school permits one party to submit third-party expert testimony, it must do so
equally for both parties.

o |f the school provides for an appeal, it must do so equally for both parties.

e Both parties must be notified, in writing, of the outcome of both the complaint and
any appeal (see question H-3).

B ps explained in question C-5, the parties may have certain due process rights under the U.S. Constitution.
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Intersection with Criminal Investigations

F-2. What are the key differences between a school’s Title IX investigation into allegations of
sexual violence and a criminal investigation?

Answer: A criminal investigation is intended to determine whether an individual violated
criminal law; and, if at the conclusion of the investigation, the individual is tried and found
guilty, the individual may be imprisoned or subject to criminal penalties. The U.S.
Constitution affords criminal defendants who face the risk of incarceration numerous
protections, including, but not limited to, the right to counsel, the right to a speedy trial,
the right to a jury trial, the right against self-incrimination, and the right to confrontation.
In addition, government officials responsible for criminal investigations (including police
and prosecutors) normally have discretion as to which complaints from the public they
will investigate.

By contrast, a Title IX investigation will never result in incarceration of an individual and,
therefore, the same procedural protections and legal standards are not required. Further,
while a criminal investigation is initiated at the discretion of law enforcement authorities,
a Title IX investigation is not discretionary; a school has a duty under Title IX to resolve
complaints promptly and equitably and to provide a safe and nondiscriminatory
environment for all students, free from sexual harassment and sexual violence. Because
the standards for pursuing and completing criminal investigations are different from those
used for Title IX investigations, the termination of a criminal investigation without an
arrest or conviction does not affect the school’s Title IX obligations.

Of course, criminal investigations conducted by local or campus law enforcement may be
useful for fact gathering if the criminal investigation occurs within the recommended
timeframe for Title IX investigations; but, even if a criminal investigation is ongoing, a
school must still conduct its own Title IX investigation.

A school should notify complainants of the right to file a criminal complaint and should
not dissuade a complainant from doing so either during or after the school’s internal Title
IX investigation. Title IX does not require a school to report alleged incidents of sexual
violence to law enforcement, but a school may have reporting obligations under state,
local, or other federal laws.

EXHIBIT Ll
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How should a school proceed when campus or local law enforcement agencies are
conducting a criminal investigation while the school is conducting a parallel Title IX
investigation?

Answer: A school should not wait for the conclusion of a criminal investigation or criminal
proceeding to begin its own Title IX investigation. Although a school may need to delay
temporarily the fact-finding portion of a Title IX investigation while the police are
gathering evidence, it is important for a school to understand that during this brief delay
in the Title IX investigation, it must take interim measures to protect the complainant in
the educational setting. The school should also continue to update the parties on the
status of the investigation and inform the parties when the school resumes its Title IX
investigation. For additional information on interim measures see questions G-1 to G-3.

If a school delays the fact-finding portion of a Title IX investigation, the school must
promptly resume and complete its fact-finding for the Title IX investigation once it learns
that the police department has completed its evidence gathering stage of the criminal
investigation. The school should not delay its investigation until the ultimate outcome of
the criminal investigation or the filing of any charges. OCR recommends that a school
work with its campus police, local law enforcement, and local prosecutor’s office to learn
when the evidence gathering stage of the criminal investigation is complete. A school may
also want to enter into a memorandum of understanding (MOU) or other agreement with
these agencies regarding the protocols and procedures for referring allegations of sexual
violence, sharing information, and conducting contemporaneous investigations. Any MOU
or other agreement must allow the school to meet its Title IX obligation to resolve
complaints promptly and equitably, and must comply with the Family Educational Rights
and Privacy Act (“FERPA”) and other applicable privacy laws.

The DCL states that in one instance a prosecutor’s office informed OCR that the police
department’s evidence gathering stage typically takes three to ten calendar days,
although the delay in the school’s investigation may be longer in certain instances. OCR
understands that this example may not be representative and that the law enforcement
agency’s process often takes more than ten days. OCR recognizes that the length of time
for evidence gathering by criminal investigators will vary depending on the specific
circumstances of each case.
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Off-Campus Conduct

F-4. Is a school required to process complaints of alleged sexual violence that occurred off
campus?

Answer: Yes. Under Title IX, a school must process all complaints of sexual violence,
regardless of where the conduct occurred, to determine whether the conduct occurred in
the context of an education program or activity or had continuing effects on campus or in
an off-campus education program or activity.

A school must determine whether the alleged off-campus sexual violence occurred in the
context of an education program or activity of the school; if so, the school must treat the
complaint in the same manner that it treats complaints regarding on-campus conduct. In
other words, if a school determines that the alleged misconduct took place in the context
of an education program or activity of the school, the fact that the alleged misconduct
took place off campus does not relieve the school of its obligation to investigate the
complaint as it would investigate a complaint of sexual violence that occurred on campus.

Whether the alleged misconduct occurred in this context may not always be apparent
from the complaint, so a school may need to gather additional information in order to
make such a determination. Off-campus education programs and activities are clearly
covered and include, but are not limited to: activities that take place at houses of
fraternities or sororities recognized by the school; school-sponsored field trips, including
athletic team travel; and events for school clubs that occur off campus (e.g., a debate
team trip to another school or to a weekend competition).

Even if the misconduct did not occur in the context of an education program or activity, a
school must consider the effects of the off-campus misconduct when evaluating whether
there is a hostile environment on campus or in an off-campus education program or
activity because students often experience the continuing effects of off-campus sexual
violence while at school or in an off-campus education program or activity. The school
cannot address the continuing effects of the off-campus sexual violence at school or in an
off-campus education program or activity unless it processes the complaint and gathers
appropriate additional information in accordance with its established procedures.

Once a school is on notice of off-campus sexual violence against a student, it must assess
whether there are any continuing effects on campus or in an off-campus education
program or activity that are creating or contributing to a hostile environment and, if so,
address that hostile environment in the same manner in which it would address a hostile
environment created by on-campus misconduct. The mere presence on campus or in an
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off-campus education program or activity of the alleged perpetrator of off-campus sexual
violence can have continuing effects that create a hostile environment. A school should
also take steps to protect a student who alleges off-campus sexual violence from further
harassment by the alleged perpetrator or his or her friends, and a school may have to take
steps to protect other students from possible assault by the alleged perpetrator. In other
words, the school should protect the school community in the same way it would had the
sexual violence occurred on campus. Even if there are no continuing effects of the off-
campus sexual violence experienced by the student on campus or in an off-campus
education program or activity, the school still should handle these incidents as it would
handle other off-campus incidents of misconduct or violence and consistent with any
other applicable laws. For example, if a school, under its code of conduct, exercises
jurisdiction over physical altercations between students that occur off campus outside of
an education program or activity, it should also exercise jurisdiction over incidents of
student-on-student sexual violence that occur off campus outside of an education
program or activity.

Hearings3°

F-5. Must a school allow or require the parties to be present during an entire hearing?

Answer: If a school uses a hearing process to determine responsibility for acts of sexual
violence, OCR does not require that the school allow a complainant to be present for the
entire hearing; it is up to each school to make this determination. But if the school allows
one party to be present for the entirety of a hearing, it must do so equally for both
parties. At the same time, when requested, a school should make arrangements so that
the complainant and the alleged perpetrator do not have to be present in the same room
at the same time. These two objectives may be achieved by using closed circuit television
or other means. Because a school has a Title IX obligation to investigate possible sexual
violence, if a hearing is part of the school’s Title IX investigation process, the school must
not require a complainant to be present at the hearing as a prerequisite to proceed with
the hearing.

% As noted in question F-1, the investigation may include a hearing to determine whether the conduct occurred,
but Title IX does not necessarily require a hearing. Although Title IX does not dictate the membership of a hearing
board, OCR discourages schools from allowing students to serve on hearing boards in cases involving allegations of
sexual violence.
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May every witness at the hearing, including the parties, be cross-examined?

Answer: OCR does not require that a school allow cross-examination of witnesses,
including the parties, if they testify at the hearing. But if the school allows one party to
cross-examine witnesses, it must do so equally for both parties.

OCR strongly discourages a school from allowing the parties to personally question or
cross-examine each other during a hearing on alleged sexual violence. Allowing an alleged
perpetrator to question a complainant directly may be traumatic or intimidating, and may
perpetuate a hostile environment. A school may choose, instead, to allow the parties to
submit questions to a trained third party (e.g., the hearing panel) to ask the questions on
their behalf. OCR recommends that the third party screen the questions submitted by the
parties and only ask those it deems appropriate and relevant to the case.

. May the complainant’s sexual history be introduced at hearings?

Answer: Questioning about the complainant’s sexual history with anyone other than the
alleged perpetrator should not be permitted. Further, a school should recognize that the
mere fact of a current or previous consensual dating or sexual relationship between the
two parties does not itself imply consent or preclude a finding of sexual violence. The
school should also ensure that hearings are conducted in a manner that does not inflict
additional trauma on the complainant.

Timeframes

F's.

What stages of the investigation are included in the 60-day timeframe referenced in the
DCL as the length for a typical investigation?

Answer: As noted in the DCL, the 60-calendar day timeframe for investigations is based
on OCR'’s experience in typical cases. The 60-calendar day timeframe refers to the entire
investigation process, which includes conducting the fact-finding investigation, holding a
hearing or engaging in another decision-making process to determine whether the alleged
sexual violence occurred and created a hostile environment, and determining what
actions the school will take to eliminate the hostile environment and prevent its
recurrence, including imposing sanctions against the perpetrator and providing remedies
for the complainant and school community, as appropriate. Although this timeframe does
not include appeals, a school should be aware that an unduly long appeals process may
impact whether the school’s response was prompt and equitable as required by Title IX.
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OCR does not require a school to complete investigations within 60 days; rather OCR
evaluates on a case-by-case basis whether the resolution of sexual violence complaints is
prompt and equitable. Whether OCR considers an investigation to be prompt as required
by Title IX will vary depending on the complexity of the investigation and the severity and
extent of the alleged conduct. OCR recognizes that the investigation process may take
longer if there is a parallel criminal investigation or if it occurs partially during school
breaks. A school may need to stop an investigation during school breaks or between
school years, although a school should make every effort to try to conduct an
investigation during these breaks unless so doing would sacrifice witness availability or
otherwise compromise the process.

Because timeframes for investigations vary and a school may need to depart from the
timeframes designated in its grievance procedures, both parties should be given periodic
status updates throughout the process.

G. Interim Measures

G-1. Is a school required to take any interim measures before the completion of its
investigation?

Answer: Title IX requires a school to take steps to ensure equal access to its education
programs and activities and protect the complainant as necessary, including taking interim
measures before the final outcome of an investigation. The school should take these steps
promptly once it has notice of a sexual violence allegation and should provide the
complainant with periodic updates on the status of the investigation. The school should
notify the complainant of his or her options to avoid contact with the alleged perpetrator
and allow the complainant to change academic and extracurricular activities or his or her
living, transportation, dining, and working situation as appropriate. The school should also
ensure that the complainant is aware of his or her Title IX rights and any available
resources, such as victim advocacy, housing assistance, academic support, counseling,
disability services, health and mental health services, and legal assistance, and the right to
report a crime to campus or local law enforcement. If a school does not offer these
services on campus, it should enter into an MOU with a local victim services provider if
possible.

Even when a school has determined that it can respect a complainant’s request for
confidentiality and therefore may not be able to respond fully to an allegation of sexual
violence and initiate formal action against an alleged perpetrator, the school must take
immediate action to protect the complainant while keeping the identity of the
complainant confidential. These actions may include: providing support services to the
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complainant; changing living arrangements or course schedules, assignments, or tests;
and providing increased monitoring, supervision, or security at locations or activities
where the misconduct occurred.

. How should a school determine what interim measures to take?

Answer: The specific interim measures implemented and the process for implementing
those measures will vary depending on the facts of each case. A schoo! should consider a
number of factors in determining what interim measures to take, including, for example,
the specific need expressed by the complainant; the age of the students involved; the
severity or pervasiveness of the allegations; any continuing effects on the complainant;
whether the complainant and alleged perpetrator share the same residence hall, dining
hall, class, transportation, or job location; and whether other judicial measures have been
taken to protect the complainant (e.g., civil protection orders).

In general, when taking interim measures, schools should minimize the burden on the
complainant. For example, if the complainant and alleged perpetrator share the same
class or residence hall, the school should not, as a matter of course, remove the
complainant from the class or housing while allowing the alleged perpetrator to remain
without carefully considering the facts of the case.

If a school provides all students with access to counseling on a fee basis, does that
suffice for providing counseling as an interim measure?

Answer: No. Interim measures are determined by a school on a case-by-case basis. If a
school determines that it needs to offer counseling to the complainant as part of its Title
IX obligation to take steps to protect the complainant while the investigation is ongoing, it
must not require the complainant to pay for this service.
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H. Remedies and Notice of Outcome®!

H-1. What remedies should a school consider in a case of student-on-student sexual
violence?

Answer: Effective remedial action may include disciplinary action against the perpetrator,
providing counseling for the perpetrator, remedies for the complainant and others, as
well as changes to the school’s overall services or policies. All services needed to remedy
the hostile environment should be offered to the complainant. These remedies are
separate from, and in addition to, any interim measure that may have been provided prior
to the conclusion of the school’s investigation. In any instance in which the complainant
did not take advantage of a specific service (e.g., counseling) when offered as an interim
measure, the complainant should still be offered, and is still entitled to, appropriate final
remedies that may include services the complainant declined as an interim measure. A
refusal at the interim stage does not mean the refused service or set of services should
not be offered as a remedy.

If a school uses its student disciplinary procedures to meet its Title IX obligation to resolve
complaints of sexual violence promptly and equitably, it should recognize that imposing
sanctions against the perpetrator, without more, likely will not be sufficient to satisfy its
Title IX obligation to eliminate the hostile environment, prevent its recurrence, and, as
appropriate, remedy its effects. Additional remedies for the complainant and the school
community may be necessary. If the school’s student disciplinary procedure does not
include a process for determining and implementing these remedies for the complainant
and school community, the school will need to use another process for this purpose.

Depending on the specific nature of the problem, remedies for the complainant may
include, but are not limited to:

e Providing an effective escort to ensure that the complainant can move safely
between classes and activities;

3 as explained in question A-5, if a school delays responding to allegations of sexual violence or responds
inappropriately, the school’s own inaction may subject the student to be subjected to a hostile environment. In
this case, in addition to the remedies discussed in this section, the school will also be required to remedy the
effects of the sexual violence that could reasonably have been prevented had the school responded promptly and
appropriately.
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e Ensuring the complainant and perpetrator do not share classes or extracurricular
activities;

e Moving the perpetrator or complainant (if the complainant requests to be moved) to
a different residence hall or, in the case of an elementary or secondary school
student, to another school within the district;

¢ Providing comprehensive, holistic victim services including medical, counseling and
academic support services, such as tutoring;

e Arranging for the complainant to have extra time to complete or re-take a class or
withdraw from a class without an academic or financial penalty; and

e Reviewing any disciplinary actions taken against the complainant to see if there is a
causal connection between the sexual violence and the misconduct that may have
resulted in the complainant being disciplined.?

Remedies for the broader student population may include, but are not limited to:

e Designating an individual from the school’s counseling center who is specifically
trained in providing trauma-informed comprehensive services to victims of sexual
violence to be on call to assist students whenever needed;

¢ Training or retraining school employees on the school’s responsibilities to address
allegations of sexual violence and how to conduct Title IX investigations;

e Developing materials on sexual violence, which should be distributed to all students;

e Conducting bystander intervention and sexual violence prevention programs with
students;

o Issuing policy statements or taking other steps that clearly communicate that the
school does not tolerate sexual violence and will respond to any incidents and to any
student who reports such incidents;

2 tor example, if the complainant was disciplined for skipping a class in which the perpetrator was enrolled, the
school should review the incident to determine if the complainant skipped class to avoid contact with the
perpetrator.
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e Conducting, in conjunction with student leaders, a campus climate check to assess
the effectiveness of efforts to ensure that the school is free from sexual violence,
and using that information to inform future proactive steps that the school will take;

e Targeted training for a group of students if, for example, the sexual violence created
a hostile environment in a residence hall, fraternity or sorority, or on an athletic
team; and

e Developing a protocol for working with local law enforcement as discussed in
question F-3.

When a school is unable to conduct a full investigation into a particular incident (i.e.,
when it received a general report of sexual violence without any personally identifying
information), it should consider remedies for the broader student population in response.

. If, after an investigation, a school finds the alleged perpetrator responsible and

determines that, as part of the remedies for the complainant, it must separate the
complainant and perpetrator, how should the school accomplish this if both students
share the same major and there are limited course options?

Answer: If there are limited sections of required courses offered at a school and both the
complainant and perpetrator are required to take those classes, the school may need to
make alternate arrangements in a manner that minimizes the burden on the complainant.
For example, the school may allow the complainant to take the regular sections of the
courses while arranging for the perpetrator to take the same courses online or through
independent study.

What information must be provided to the complainant in the notice of the outcome?

Answer: Title IX requires both parties to be notified, in writing, about the outcome of
both the complaint and any appeal. OCR recommends that a school provide written notice
of the outcome to the complainant and the alleged perpetrator concurrently.

For Title IX purposes, a school must inform the complainant as to whether or not it found
that the alleged conduct occurred, any individual remedies offered or provided to the
complainant or any sanctions imposed on the perpetrator that directly relate to the
complainant, and other steps the school has taken to eliminate the hostile environment, if
the school finds one to exist, and prevent recurrence. The perpetrator should not be
notified of the individual remedies offered or provided to the complainant.
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Sanctions that directly relate to the complainant (but that may also relate to eliminating
the hostile environment and preventing recurrence) include, but are not limited to,
requiring that the perpetrator stay away from the complainant until both parties
graduate, prohibiting the perpetrator from attending school for a period of time, or
transferring the perpetrator to another residence hall, other classes, or another school.
Additional steps the school has taken to eliminate the hostile environment may include
counseling and academic support services for the complainant and other affected
students. Additional steps the school has taken to prevent recurrence may include sexual
violence training for faculty and staff, revisions to the school’s policies on sexual violence,
and campus climate surveys. Further discussion of appropriate remedies is included in
question H-1.

In addition to the Title IX requirements described above, the Clery Act requires, and
FERPA permits, postsecondary institutions to inform the complainant of the institution’s
final determination and any disciplinary sanctions imposed on the perpetrator in sexual
violence cases (as opposed to all harassment and misconduct covered by Title IX) not just
those sanctions that directly relate to the complainant.®

. Appeals

I-1. What are the requirements for an appeals process?

Answer: While Title IX does not require that a school provide an appeals process, OCR
does recommend that the school do so where procedural error or previously unavailable
relevant evidence could significantly impact the outcome of a case or where a sanction is
substantially disproportionate to the findings. If a school chooses to provide for an appeal
of the findings or remedy or both, it must do so equally for both parties. The specific
design of the appeals process is up to the school, as long as the entire grievance process,
including any appeals, provides prompt and equitable resolutions of sexual violence
complaints, and the school takes steps to protect the complainant in the educational
setting during the process. Any individual or body handling appeals should be trained in
the dynamics of and trauma associated with sexual violence.

If a school chooses to offer an appeals process it has flexibility to determine the type of
review it will apply to appeals, but the type of review the school applies must be the same
regardless of which party files the appeal.

3320 U.S.C. § 1092(f) and 20 U.S.C. § 1232g(b)(6)(A).
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I1-2. Must an appeal be available to a complainant who receives a favorable finding but does
not believe a sanction that directly relates to him or her was sufficient?

Answer: The appeals process must be equal for both parties. For example, if a school
allows a perpetrator to appeal a suspension on the grounds that it is too severe, the
school must also allow a complainant to appeal a suspension on the grounds that it was
not severe enough. See question H-3 for more information on what must be provided to
the complainant in the notice of the outcome.

J. Title IX Training, Education and Prevention®

J-1. What type of training on Title IX and sexual violence should a school provide to its
employees?

Answer: A school needs to ensure that responsible employees with the authority to
address sexual violence know how to respond appropriately to reports of sexual violence,
that other responsible employees know that they are obligated to report sexual violence
to appropriate school officials, and that all other employees understand how to respond
to reports of sexual violence. A school should ensure that professional counselors,
pastoral counselors, and non-professional counselors or advocates also understand the
extent to which they may keep a report confidential. A school should provide training to
all employees likely to witness or receive reports of sexual violence, including teachers,
professors, school law enforcement unit employees, school administrators, school
counselors, general counsels, athletic coaches, health personnel, and resident advisors.
Training for employees should include practical information about how to prevent and
identify sexual violence, including same-sex sexual violence; the behaviors that may lead
to and result in sexual violence; the attitudes of bystanders that may allow conduct to
continue; the potential for revictimization by responders and its effect on students;
appropriate methods for responding to a student who may have experienced sexual
violence, including the use of nonjudgmental language; the impact of trauma on victims;
and, as applicable, the person(s) to whom such misconduct must be reported. The training
should also explain responsible employees’ reporting obligation, including what should be
included in a report and any consequences for the failure to report and the procedure for
responding to students’ requests for confidentiality, as well as provide the contact

3 As explained earlier, although this document focuses on sexual violence, the legal principles apply to other forms
of sexual harassment. Schools should ensure that any training they provide on Title IX and sexual violence also
covers other forms of sexual harassment. Postsecondary institutions should also be aware of training requirements
imposed under the Clery Act.
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information for the school’s Title IX coordinator. A school also should train responsible
employees to inform students of: the reporting obligations of responsible employees;
students’ option to request confidentiality and available confidential advocacy,
counseling, or other support services; and their right to file a Title IX complaint with the
school and to report a crime to campus or local law enforcement. For additional
information on the reporting obligations of responsible employees and others see
questions D-1 to D-5.

There is no minimum number of hours required for Title IX and sexual violence training at
every school, but this training should be provided on a regular basis. Each school should
determine based on its particular circumstances how such training should be conducted,
who has the relevant expertise required to conduct the training, and who should receive
the training to ensure that the training adequately prepares employees, particularly
responsible employees, to fulfill their duties under Title IX. A school should also have
methods for verifying that the training was effective.

How should a school train responsible employees to report incidents of possible sexual
harassment or sexual violence?

Answer: Title IX requires a school to take prompt and effective steps reasonably
calculated to end sexual harassment and sexual violence that creates a hostile
environment (i.e., conduct that is sufficiently serious as to limit or deny a student’s ability
to participate in or benefit from the school’s educational program and activity). But a
school should not wait to take steps to protect its students until students have already
been deprived of educational opportunities.

OCR therefore recommends that a school train responsible employees to report to the
Title IX coordinator or other appropriate school official any incidents of sexual harassment
or sexual violence that may violate the school’s code of conduct or may create or
contribute to the creation of a hostile environment. The school can then take steps to
investigate and prevent any harassment or violence from recurring or escalating, as
appropriate. For example, the school may separate the complainant and alleged
perpetrator or conduct sexual harassment and sexual violence training for the school’s
students and employees. Responsible employees should understand that they do not
need to determine whether the alleged sexual harassment or sexual violence actually
occurred or that a hostile environment has been created before reporting an incident to
the school’s Title IX coordinator. Because the Title IX coordinator should have in-depth
knowledge of Title IX and Title IX complaints at the school, he or she is likely to be in a
better position than are other employees to evaluate whether an incident of sexual
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harassment or sexual violence creates a hostile environment and how the school should
respond. There may also be situations in which individual incidents of sexual harassment
do not, by themselves, create a hostile environment; however when considered together,
those incidents may create a hostile environment.

What type of training should a school provide to employees who are involved in
implementing the school’s grievance procedures?

Answer: All persons involved in implementing a school’s grievance procedures {e.g., Title
IX coordinators, others who receive complaints, investigators, and adjudicators) must
have training or experience in handling sexual violence complaints, and in the operation
of the school’s grievance procedures. The training should include information on working
with and interviewing persons subjected to sexual violence; information on particular
types of conduct that would constitute sexual violence, including same-sex sexual
violence; the proper standard of review for sexual violence complaints (preponderance of
the evidence); information on consent and the role drugs or alcohol can play in the ability
to consent; the importance of accountability for individuals found to have committed
sexual violence; the need for remedial actions for the perpetrator, complainant, and
school community; how to determine credibility; how to evaluate evidence and weigh it in
an impartial manner; how to conduct investigations; confidentiality; the effects of trauma,
including neurobiological change; and cultural awareness training regarding how sexual
violence may impact students differently depending on their cultural backgrounds.

In rare circumstances, employees involved in implementing a school’s grievance
procedures may be able to demonstrate that prior training and experience has provided
them with competency in the areas covered in the school’s training. For example, the
combination of effective prior training and experience investigating complaints of sexual
violence, together with training on the school’s current grievance procedures may be
sufficient preparation for an employee to resolve Title IX complaints consistent with the
school’s grievance procedures. In-depth knowledge regarding Title IX and sexual violence
is particularly helpful. Because laws and school policies and procedures may change, the
only way to ensure that all employees involved in implementing the school’s grievance
procedures have the requisite training or experience is for the school to provide regular
training to all individuals involved in implementing the school’s Title IX grievance
procedures even if such individuals also have prior relevant experience.
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J-4. What type of training on sexual violence should a school provide to its students?

Answer: To ensure that students understand their rights under Title IX, a school should
provide age-appropriate training to its students regarding Title IX and sexual violence. At
the elementary and secondary school level, schools should consider whether sexual
violence training should also be offered to parents, particularly training on the school’s
process for handling complaints of sexual violence. Training may be provided separately
or as part of the school’s broader training on sex discrimination and sexual harassment.
However, sexual violence is a unique topic that should not be assumed to be covered
adequately in other educational programming or training provided to students. The
school may want to include this training in its orientation programs for new students;
training for student athletes and members of student organizations; and back-to-school
nights. A school should consider educational methods that are most likely to help
students retain information when designing its training, including repeating the training at
regular intervals. OCR recommends that, at a minimum, the following topics (as
appropriate) be covered in this training:

e Title IX and what constitutes sexual violence, including same-sex sexual violence,
under the school’s policies;

e the school’s definition of consent applicable to sexual conduct, including examples;

¢ how the school analyzes whether conduct was unwelcome under Title IX;

e how the school analyzes whether unwelcome sexual conduct creates a hostile
environment;

e reporting options, including formal reporting and confidential disclosure options
and any timeframes set by the school for reporting;

o the school’s grievance procedures used to process sexual violence complaints;

¢ disciplinary code provisions relating to sexual violence and the consequences of
violating those provisions;

o effects of trauma, including neurobiological changes;

e the role alcohol and drugs often play in sexual violence incidents, including the
deliberate use of alcohol and/or other drugs to perpetrate sexual violence;

e strategies and skills for bystanders to intervene to prevent possible sexual violence;

¢ how to report sexual violence to campus or local law enforcement and the ability to
pursue law enforcement proceedings simultaneously with a Title IX grievance; and

e Title IX’s protections against retaliation.

The training should also encourage students to report incidents of sexual violence. The
training should explain that students (and their parents or friends) do not need to
determine whether incidents of sexual violence or other sexual harassment created a
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hostile environment before reporting the incident. A school also should be aware that
persons may be deterred from reporting incidents if, for example, violations of school or
campus rules regarding alcohol or drugs were involved. As a result, a school should review
its disciplinary policy to ensure it does not have a chilling effect on students’ reporting of
sexual violence offenses or participating as witnesses. OCR recommends that a school
inform students that the school’s primary concern is student safety, and that use of
alcohol or drugs never makes the survivor at fault for sexual violence.

it is also important for a school to educate students about the persons on campus to
whom they can confidentially report incidents of sexual violence. A school’s sexual
violence education and prevention program should clearly identify the offices or
individuals with whom students can speak confidentially and the offices or individuals
who can provide resources such as victim advocacy, housing assistance, academic
support, counseling, disability services, health and mental health services, and legal
assistance. It should also identify the school’s responsible employees and explain that if
students report incidents to responsible employees (except as noted in question E-3)
these employees are required to report the incident to the Title IX coordinator or other
appropriate official. This reporting includes the names of the alleged perpetrator and
student involved in the sexual violence, as well as relevant facts including the date, time,
and location, although efforts should be made to comply with requests for confidentiality
from the complainant. For more detailed information regarding reporting and responsible
employees and confidentiality, see questions D-1 to D-5 and E-1 to E-4.

K. Retaliation
K-1. Does Title IX protect against retaliation?

Answer: Yes. The Federal civil rights laws, including Title IX, make it unlawful to retaliate
against an individual for the purpose of interfering with any right or privilege secured by
these laws. This means that if an individual brings concerns about possible civil rights
problems to a school’s attention, including publicly opposing sexual violence or filing a
sexual violence complaint with the school or any State or Federal agency, it is unlawful for
the school to retaliate against that individual for doing so. It is also unlawful to retaliate
against an individual because he or she testified, or participated in any manner, in an OCR
or school’s investigation or proceeding. Therefore, if a student, parent, teacher, coach, or
other individual complains formally or informally about sexual violence or participates in
an OCR or school’s investigation or proceedings related to sexual violence, the school is
prohibited from retaliating (including intimidating, threatening, coercing, or in any way
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discriminating against the individual) because of the individual’s complaint or
participation.

A school should take steps to prevent retaliation against a student who filed a complaint
either on his or her own behalf or on behalf of another student, or against those who
provided information as witnesses.

Schools should be aware that complaints of sexual violence may be followed by retaliation
against the complainant or witnesses by the alleged perpetrator or his or her associates.
When a school knows or reasonably should know of possible retaliation by other students
or third parties, it must take immediate and appropriate steps to investigate or otherwise
determine what occurred. Title IX requires the school to protect the complainant and
witnesses and ensure their safety as necessary. At a minimum, this includes making sure
that the complainant and his or her parents, if the complainant is in elementary or
secondary school, and witnesses know how to report retaliation by school officials, other
students, or third parties by making follow-up inquiries to see if there have been any new
incidents or acts of retaliation, and by responding promptly and appropriately to address
continuing or new problems. A school should also tell complainants and witnesses that
Title IX prohibits retaliation, and that school officials will not only take steps to prevent
retaliation, but will also take strong responsive action if it occurs.

L. First Amendment

L-1. How should a school handle its obligation to respond to sexual harassment and sexual
violence while still respecting free-speech rights guaranteed by the Constitution?

Answer: The DCL on sexual violence did not expressly address First Amendment issues
because it focuses on unlawful physical sexual violence, which is not speech or expression
protected by the First Amendment.

However, OCR'’s previous guidance on the First Amendment, including the 2001 Guidance,
OCR's July 28, 2003, Dear Colleague Letter on the First Amendment,35 and OCR’s October
26, 2010, Dear Colleague Letter on harassment and bullying,® remain fully in effect. OCR
has made it clear that the laws and regulations it enforces protect students from
prohibited discrimination and do not restrict the exercise of any expressive activities or
speech protected under the U.S. Constitution. Therefore, when a school works to prevent

% Available at http://www.ed.gov/ocr/firstamend.html.
% pAvailable at http://www.ed.gov/ocr/letters/colleague-201010.html.
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and redress discrimination, it must respect the free-speech rights of students, faculty, and
other speakers.

Title IX protects students from sex discrimination; it does not regulate the content of
speech. OCR recognizes that the offensiveness of a particular expression as perceived by
some students, standing alone, is not a legally sufficient basis to establish a hostile
environment under Title IX. Title IX also does not require, prohibit, or abridge the use of
particular textbooks or curricular materials.?’

M. The Clery Act and the Violence Against Women Reauthorization Act of 2013

M’lu

M-2.

How does the Clery Act affect the Title IX obligations of institutions of higher education
that participate in the federal student financial aid programs?

Answer: Institutions of higher education that participate in the federal student financial
aid programs are subject to the requirements of the Clery Act as well as Title IX. The Clery
Act requires institutions of higher education to provide current and prospective students
and employees, the public, and the Department with crime statistics and information
about campus crime prevention programs and policies. The Clery Act requirements apply
to many crimes other than those addressed by Title IX. For those areas in which the Clery
Act and Title IX both apply, the institution must comply with both laws. For additional
information about the Clery Act and its regulations, please see

http://www2.ed.gov/admins/lead/safety/campus.html.

Were a school’s obligations under Title IX and the DCL altered in any way by the
Violence Against Women Reauthorization Act of 2013, Pub. L. No. 113-4, including
Section 304 of that Act, which amends the Clery Act?

Answer: No. The Violence Against Women Reauthorization Act has no effect on a school’s
obligations under Title IX or the DCL. The Violence Against Women Reauthorization Act
amended the Violence Against Women Act and the Clery Act, which are separate statutes.
Nothing in Section 304 or any other part of the Violence Against Women Reauthorization
Act relieves a school of its obligation to comply with the requirements of Title IX, including
those set forth in these Questions and Answers, the 2011 DCL, and the 2001 Guidance.
For additional information about the Department’s negotiated rulemaking related to the
Violence Against Women Reauthorization Act please see

http://www2.ed.gov/policy/highered/reg/hearulemaking/2012/vawa.html.

734 C.F.R. § 106.42.
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N. Further Federal Guidance

N-1. Whom should | contact if | have additional questions about the DCL or OCR’s other Title
IX guidance?

Answer: Anyone who has questions regarding this guidance, or Title IX should contact the
OCR regional office that serves his or her state. Contact information for OCR regional
offices can be found on OCR’s webpage at
https://wdcrobcolp01.ed.gov/CFAPPS/OCR/contactus.cfm. If you wish to file a complaint
of discrimination with OCR, you may use the online complaint form available at
http://www.ed.gov/ocr/complaintintro.html or send a letter to the OCR enforcement
office responsible for the state in which the school is located. You may also email general
questions to OCR at ocr@ed.gov.

N-2. Are there other resources available to assist a school in complying with Title IX and
preventing and responding to sexual violence?

Answer: Yes. OCR'’s policy guidance on Title IX is available on OCR’s webpage at
http://www.ed.gov/ocr/publications.html#TitlelX. In addition to the April 4, 2011, Dear
Colleague Letter, OCR has issued the following resources that further discuss a school’s
obligation to respond to allegations of sexual harassment and sexual violence:

o Dear Colleague Letter: Harassment and Bullying (October 26, 2010),

http://www2.ed.gov/about/offices/list/ocr/letters/colleague-201010.pdf

e Sexual Harassment: It’s Not Academic (Revised September 2008),
http://www2.ed.gov/about/offices/list/ocr/docs/ocrshpam.pdf

e Revised Sexual Harassment Guidance: Harassment of Students by Employees, Other
Students, or Third Parties (January 19, 2001),
http://www2.ed.gov/about/offices/list/ocr/docs/shguide.pdf
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