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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF OKLAHOMA 

 

UNITED STATES OF AMERICA,  

 

       Plaintiff,  

 

RACHEL TUDOR,  

 

       Plaintiff-Intervenor,  

v. 

 

SOUTHEASTERN OKLAHOMA STATE 

UNIVERSITY, and  

 

THE REGIONAL UNIVERSITY 

SYSTEM OF OKLAHOMA,  

 

       Defendants. 

 

 

 

 

 

 

 

Case No. 15-cv-324-C 

 

DEFENDANTS AMENDED1 SOUTHEASTERN OKLAHOMA  

STATE UNIVERSITY AND THE REGIONAL  

UNIVERSITY SYSTEM OF OKLAHOMA’S RESPONSE IN  

OPPOSITION TO PLAINTIFF’S MOTION FOR RECONSIDERATION  

OF REINSTATEMENT, OR, ALTERNATIVELY, FOR FRONT PAY 

 

 Defendants, Southeastern Oklahoma State University, (“SEOSU”), and The 

Regional University System of Oklahoma (“RUSO”), (collectively “University 

Defendants” or “the State”), submit the following Response in Opposition to Plaintiff’s 

Motion for “Reconsideration2 of Reinstatement, or, Alternatively, For Front Pay” 

                                                           
1 This Response is being amended to correct exhibits. The correct Exhibit 5 was 

inadvertently left out of [Doc. 283].  Thus, causing Exhibits 5 and 6 to be 

misnumbered, which is being corrected in this amended response. 

 
2 The Motion in question is at least Plaintiff’s third (3rd) filing submitted in an 

attempt to convince this Court to subject the students, faculty, staff, and 

administration of Defendants Southeastern Oklahoma State University and the 

Regional University System of Oklahoma to the unwelcome and unworkable situation 

of Plaintiff’s reinstatement.  
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(hereinafter “Motion”), [Doc. 279]. For reasons already argued and examined at some 

length, the Court should once again deny Plaintiff’s request for reinstatement. For 

the reasons newly set forth herein, Plaintiff’s reinstatement should, again, be denied. 

Further, the Court should deny Plaintiff’s request for front pay. 

INTRODUCTION 

 

 Since the last time the Court and Defendants heard from Plaintiff, she and/or 

agents working on her behalf have apparently manufactured supposedly new and 

compelling evidence in an attempt to cause this Court to doubt its multiple prior 

determinations regarding reinstatement and the awarding of tenure. The efforts of 

Plaintiff, (and her advocates), in this regard should not be rewarded. Even if some of 

Defendants’ employees were open to Plaintiff’s return to campus, those employees do 

not speak for Defendants on this point. Defendants strongly, and steadfastly, oppose 

Plaintiff’s return to employment at SEOSU or RUSO.    

 Once again, Plaintiff seeks to present her “new” pieces of “evidence” that she 

chose not to present in her Motion for Reinstatement. And, yet again, Plaintiff 

presents in her Motion ad hominem attacks on the undersigned counsel for 

Defendants, (now simply referring to Defendants’ “counsel” collectively and 

generically, rather than individually by name), no less than three times in her 

Motion, a continuation of Plaintiff’s consistent insistence on infusing the litigation of 

this matter, (like her professional disagreements), with personal animus. Plaintiff 

presents in her Motion yet another set of newly-blossoming and self-serving 

“declarations;” one from herself and another from her admitted “close friend,” both of 
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whom testified at length at trial and already presented similar “declarations” 

multiple times previously in this quest for reinstatement [Docs. 268 and 271] in the 

first place. The Court should not reward Plaintiff’s ongoing attempts to do an end-

run around the Court’s orders regarding reinstatement.  

ARGUMENT AND AUTHORITIES 

PROPOSITION I: REINSTATEMENT IS NOT APPROPRIATE IN THIS CASE. 

The Court already fully, and directly, addressed this line of Plaintiff’s requests.  

Once again, despite the absence of any legal justification, Plaintiff asks this Court 

reconsider its Order denying her request for reinstatement. [Doc. 275]. Previously, on 

February 9, 2018, Plaintiff filed a motion in support of Reconsideration of 

Reinstatement. [Doc. 276]. In that motion, Plaintiff asked the Court to reconsider its 

determination for four alleged reasons: (1) unsupported factual findings, (2) legal 

holdings conflict with binding precedent, (3) equitable considerations, and (4) new 

evidence of scholarly productivity. Addressing the substance of Plaintiff’s motion, the 

Court correctly noted, “Every issue raised by Plaintiff’s Motion was considered and 

rejected by the Court in its Order denying her request for reinstatement.” 

Accordingly, the Court denied Plaintiff’s motion for reconsideration. [Doc. 278]. The 

Court should deny Plaintiff’s second motion for reconsideration for the same reasons.  

As the Court noted in its initial order denying reinstatement, Plaintiff’s only 

evidence in support of reinstatement was the testimony/declarations of Plaintiff and 

Dr. Meg Cotter-Lynch. The same circumstances remain true now, and the new 

declarations of Plaintiff and Cotter-Lynch provide no legal support for 
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reconsideration of the Court’s Order denying reinstatement. Once again, these 

“declaration” documents are replete with nothing but the declarants’ personal 

preferences for Plaintiff’s reinstatement.   

Plaintiff erroneously contends there is new evidence supporting her request for 

reconsideration, relying solely upon the fact that Plaintiff sought permission from, 

and received from, the state chapter of the American Association of University 

Professors (“AAUP”), an opportunity to make a presentation at a state AAUP 

conference held on Southeastern’s campus on March 10, 2018.3 The crux of Plaintiff’s 

argument is that by getting to publicly grind her axe about appellate processes in 

higher education, (under the auspices of the AAUP conference agenda), somehow 

refutes all of the solid legal and factual bases the Court relied upon in denying 

reinstatement.  

Plaintiff attempts to impute to Southeastern the actions taken by the local 

AAUP chapter, and a few of its members arranging the conference. This is a blatant 

distortion of the facts. The AAUP is an independent organization and not an arm of 

the University, nor a part of the University’s shared governance. (Affidavit of Bryon 

                                                           
3 As of the date of drafting this Response, Defendants are aware that Plaintiff has 

filed a Motion to Supplement her Motion for Reconsideration of Reinstatement or 

Alternatively, for Front Pay [Doc. 280], in order to submit additional 

nonconsequential information regarding the AAUP conference.  Defendant’s objection 

to Plaintiff’s request to supplement is noted in Plaintiff’s motion. The night before 

this Response was due, Plaintiff apparently filed two more motions seeking to 

supplement, [Docs. 281 and 282], which the undersigned has not had the time to read, 

and therefore they are not addressed at all herein. In the event the Court permits 

Plaintiff’s multiple and late-blooming efforts at supplementation, Defendants will 

seek leave to supplement this response at a later time. 
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Clark, attached as Exhibit 1, at ¶3.) The conference which Plaintiff lifts up as being 

so significant was only attended by forty-two (42) people, eleven (11) of whom were 

not even from the SEOSU campus. Id. at ¶4. In fact, SEOSU currently has a total 

faculty body of two-hundred and forty-one (241) full time and adjunct faculty 

members. Id. at ¶1. The AAUP chapter at SEOSU does not speak for the university, 

nor even its collective faculty. Id. at ¶2. With only thirty (30) members total, the 

AAUP chapter at Southeastern has less than 13% of SEOSU’s total faculty as its 

membership. Finally, the invitation to speak at the conference was not extended by 

the University. Id. at ¶5. Plaintiff repeatedly argues that AAUP chapter’s singular 

act of permitting Plaintiff to speak at the conference (a) evidences a complete lack of 

impediment to her return to campus, (b) reflects the entire SEOSU faculty’s views, 

concerns, desires, and assessment of Plaintiff’s achievements, and (c) directly 

evidences SEOSU’s desire for Plaintiff to return. It is also important to highlight that 

Dr. Cotter-Lynch, Plaintiff’s avowed “close friend,” and cheerleader during this 

litigation, is actively involved in SEOSU’s AAUP chapter, and has recently served as 

its president. [Doc. 279-4, ¶3]. One could likely surmise that she played a role in 

securing Plaintiff’s presentation at the AAUP conference. Notably, although Plaintiff 

seeks to supplement her request for reinstatement [Doc. 280], she provides no 

indication of how many people actually attended her presentation to the AAUP 

conference. [Doc. 280-1]. 

 SEOSU’s willingness to allow the AAUP conference to take place on its campus 

evidences nothing more than SEOSU’s hospitality to the state AAUP organization, 
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and SEOSU’s respect and recognition of the principles of academic freedom generally, 

to which the AAUP is dedicated. To suggest SEOSU played any role in selecting 

conference presenters, or worse, that SEOSU would interfere with selections made 

by conference members, is outside the realm of credibility. For the reasons set forth 

above, as well as for the reasons set forth in Defendants’ Response in Opposition to 

Plaintiff’s Motion for Reinstatement [Doc.  270] and Defendants’ Surreply [Doc. 274], 

Plaintiff’s second motion to reconsider should be denied.  

PROPOSITION II: MORE SUPPLEMENTATION IS NOT APPROPRIATE AT 

THIS TIME. 

 

  The manufactured and hollow “new evidence” Plaintiff proffers is irrelevant 

and misleading. As noted in Footnote 2, Defendants will refrain from addressing 

[Doc. 280] at length unless the Court is inclined to permit Plaintiff’s request. In that 

event, Defendants respectfully request leave to fully brief that issue at a later time. 

PROPOSITION III: FRONT PAY NOT WARRANTED IN THE WAY 

PLAINTIFF ARGUES. 

 

In the alternative, Plaintiff argues that she is entitled to front pay in an 

amount in excess of two million dollars. Plaintiff sites Abuan v. Level 3 Comm., Inc., 

353 F.3d 1158,1176-77 (10th Cir. 2003) in support of such an award, but fails to 

mention that Abuan not only cautions courts against granting plaintiffs a windfall, 

but also limits plaintiff’s front pay award to two years. The Abuan court, states that, 

“[I]n determining whether, and how much, front pay is appropriate, the district court 

must attempt to make the plaintiff whole, yet the court must avoid granting the 

plaintiff a windfall.” Abuan v. Level 3 Communication, 353 F.3d at 1176-77 quoting 
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Mason v. Okla. Turnpike Auth., 115 F.3d 1442, 1458 (10th Cir.1997) (internal 

quotations omitted) (emphasis added). Plaintiff here is attempting to procure a two 

million dollar windfall judgment of front pay where she has manifestly failed to 

mitigate her damages. Plaintiff seeks an exorbitant amount based solely on 

unsupported speculation.  

Plaintiff consistently ignores her employment with, and eventual separation 

from, Collin Community College. Plaintiff’s time there shows several things. First, it 

shows that Plaintiff was still employable in higher education, despite her having 

failed to get tenure, when she left SEOSU. See [Doc. 270-6, at CC5, CC13]. Second, it 

shows that she was able to receive compensation comparable to, or even higher than, 

what she made during her last year on campus at SEOSU. See [Doc. 270-6, at CC5, 

CC13]; see also SEOSU Employee Transaction form dated Feb. 25, 2011 showing 

Plaintiff’s base salary at the time, attached as Exhibit 2. Third, Plaintiff’s employment 

at Collin College shows that she was able to work, (at least enough so as to have her 

employment renewed multiple times there). See [Doc. 270-6, at CC16, CC19 and 

CC25]. Fourth, Plaintiff’s time at Collin College shows that she received mixed 

evaluations from students ([Doc. 270-12, at CC1067-1082]) and administration ([Doc. 

270-7, at CC299-307]), but that ultimately the school’s administration saw fit to 

remove her. [Doc. 270-7, at CC307]. Ignoring these four factors will lead to an 

improper award of front pay.   
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A. The Calculation of Front Pay 

The Tenth Circuit has put forth a test to determine when front pay is 

appropriate in Whittington v. Nordam Group, Inc., 429 F.3d 986, 1000-01 (10th Cir. 

2005). The factors of the test, (as laid out by the Court of Appeals), are: (1) work life 

expectancy, (2) salary and benefits at the time of termination, (3) any potential 

increase in salary through regular promotions and cost of living adjustments, (4) the 

reasonable availability of other work opportunities, (5) the period within which the 

plaintiff may become re-employed with reasonable efforts, and (6) methods to 

discount any award to net present value.  

 In response to Plaintiff’s request for front pay, Defendants proffer the 

following:  

1. Work Life Expectancy:  

Plaintiff baldly asserts that she would have worked until the age of seventy-

five (75) at SEOSU, and therefore the Court is obligated to award her front pay for 

twenty-one (21) years. As the Whittington court points out, in calculating front pay, 

the court may consider all of the evidence presented at trial concerning the 

individualized circumstances of both the employee and employer. Whittington v. 

Nordam Group, Inc., 429 F.3d 986, 10001 (10th Cir. 2005). Further, it is the sole 

discretion of the trial court to determine if front pay is an appropriate remedy. Abuan 

v. Level 3 Comm., Inc., 353 F.3d 1158, 1176 (10th Cir. 2003) quoting James v. Sears, 

Roebuck & Co., 21 F.3d 989, 997 (10th Cir.1994). But, this court is not bound by 

Plaintiff’s statement of employment longevity to age 75, which is, at best, arbitrarily 
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made and insufficiently supported. See Whittington v. Nordam Group, Inc., 429 F.3d 

986, 1001 (10th Cir. 2005) quoting Courtney v. Safelite Glass Corp., 811 F.Supp. 1466, 

1476 (D.Kan.1992)(Affirming a Kansas district court’s statement that it was not 

bound by the Plaintiff’s assertion of how long he intends to continue work in the 

calculation of front pay damages and decision to only grant front pay until the age of 

65). 

Plaintiff fails to point out that social security benefits become available at age 

sixty-two (62), and that most individuals reach full retirement at the age of sixty-six 

(66). (https://faq.ssa.gov/link/portal/34011/34019/Article/3732/When-can-I-get-Social-

Security-retirement-benefits). Further, while there are credits for those that wait to 

retire until age seventy (70), the award of front pay through the age of seventy-five 

(75) would not only be too speculative, but grants Plaintiff a windfall judgment.  

In the first case cited by Plaintiff in support of her request for a 21-year front 

pay award, Passantino v. Johnson & Johnson Consumer Products, Inc., 212 F.3d 493, 

511 (9th Cir. 2000), wherein the plaintiff was awarded twenty two years of front pay, 

the front pay award was only granted till the plaintiff’s normal retirement age of 65. 

In the second case Plaintiff cites in support of her two-decade front pay request, 

Padilla v. Metro-North Commuter R.R., 92 F.3d 117, 125-26 (2nd Cir. 1996), the 

twenty year front pay award was based on that plaintiff’s job expectancy through the 

age of 67. Plaintiff here attempts to mask her request for excessive front pay by 

describing it as a “conservative estimate” of earning potential. [Doc. 279, p. 15]. But 

in reality, Plaintiff has no law to support the exorbitant amount of front pay 
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requested, and at no time presented evidence to support that she would take on all of 

the duties she has calculated into her front pay award. 

2 and 3. Salary and benefits at termination, expected promotions, 

adjustments:  

 

Plaintiff’s Motion presents no evidence that she took on administrative duties 

while at SEOSU in the six (6) years she was employed, nor that she taught overage 

classes during her time at SEOSU. Her history of limited service and work provides 

evidence that she would not have taken on additional duties. The test laid out by the 

Tenth Circuit is not a test that allows plaintiffs to throw any and all possible salary 

increases and extra duties at the wall and see what sticks. The calculation is based 

upon “potential increases in salary through regular promotions,” Whittington v. 

Nordam Group, Inc., 429 F.3d 986, 1000-01 (10th Cir. 2005) (emphasis added). Even 

if Plaintiff would have received tenure, the evidence does not support that she should 

be entitled to any of the extremely speculative pay for work responsibilities she was 

unlikely to take based on the evidence presented at trial. Further, the calculation of 

speculative losses, like Plaintiff’s request for retirement contributions, should be 

excluded from a front pay calculation. Buonanno v. AT&T Broadband, LLC, 313 

F.Supp.2d 1069, 1085 (D. Colo. 2004)(rejecting front pay for a loss of a 401K matching 

program as too speculative.) To include this type of speculative loss ignores Plaintiff’s 

obligation to seek and obtain other comparable employment, with comparable 

benefits. 

Plaintiff’s speculation and argument in this area ignores the history and facts 

of Plaintiff’s conduct. For example, Plaintiff would have this Court assume that she 
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would have taught summer courses at a rate of $3,700 per course, and that she would 

have taught overage classes, each at a rate of $2,100 per course, per year. However, 

Plaintiff’s history does not support that. First, Plaintiff did not always teach summer 

courses. In fact, in some instances, she elected to teach no summer courses at all and 

instead filed requests for unemployment with the Oklahoma Employment Security 

Commission. OESC Documents, attached as Exhibit 3. To put a fine point on it, 

Plaintiff thought it was a better use of her professional credentials and the State’s 

resources for her to do nothing in the summertime but collect unemployment than it 

was for her to be in the classroom teaching or otherwise serving the university 

community. Plaintiff’ claims she taught summer classes as available regularly, 

however, she has failed to produce to the Court any evidence supporting that claim.  

4. Unavailability of other opportunities:  

Plaintiff incredibly argues that she will be unable to find equivalent work to 

that of her employment at SEOSU. See [Doc. 279 at 10 and 13] (emphasis added). In 

her argument Plaintiff has again misunderstood the factors for the award of front 

pay. The pertinent factors are “the reasonable availability of other work opportunities 

and the period within which the plaintiff may become re-employed with reasonable 

efforts.” Whittington v. Nordam Group, Inc., 429 F.3d 986, 1000-01 (10th Cir. 2005). 

The Abuan court considered Mr. Abuan's education and experience in assessing the 

length of time a person with Mr. Abuan's credentials would need to find another 

position. Within this analysis, there is no mention of front pay always being 

appropriate in the absence of equivalent employment opportunities. Rather, any 
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plaintiff has a duty to mitigate damages by finding comparable employment through 

reasonable efforts. Johnson v. Chapel Hill Indep. Sch. Dist., 853 F.2d 375, 383 (5th 

Cir. 1988). (Court remanded the case with instructions to limit a qualified teacher’s 

front pay award where she did not exercise due diligence in securing comparable 

employment). 

Plaintiff argues that because she cannot secure employment equal to that of 

her time at SEOSU, she is entitled to front pay. This is not true. Plaintiff has simply 

chosen not to actively pursue employment opportunities, in the teaching arena or 

elsewhere. To the extent that the terms “comparable” and “equivalent” might be 

interchangeable, (which Defendants do not concede), where a court uses one or the 

other, the courts can hardly be said to be encouraging Plaintiffs to only search for jobs 

that are exactly like that of the one lost. NLRB v. Madison Courier, Inc., 472 F.2d 

1307, 1320 (D.C. Cir. 1972)(back pay case wherein court held that after a reasonable 

search time, a plaintiff must take an available job, even if it is not substantially 

comparable.); Arline v. School Bd., 692 F.Supp. 1286, 1292 (M.D. Fla. 1988) (plaintiff 

seeking front pay or reinstatement failed to mitigate damages where she made only 

minimal efforts to locate employment outside the teaching field); Johnson v. Chapel 

Hill Indep. Sch. Dist., 853 F.2d 375, 383 (5th Cir. 1988)(Court remanded the case 

with instructions to limit a qualified teacher’s front pay award where she did not 

exercise due diligence in mitigating her damages by securing comparable 

employment).  
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The case cited by Plaintiff in support of her inability to find comparable work, 

Padilla v. Metro-North Commuter R.R., 92 F.3d 117, 125 (2d Cir.), is distinguishable 

from the case at bar. The Padilla court held that the plaintiff, Mr. Padilla, a high 

school graduate, who at the time of his dismissal held the title of superintendent of 

train operations, would be unable to find employment because his job was so 

specialized that he was unlikely to find a job of that caliber that yields that salary. In 

that case, the plaintiff took a lower paying job in the same industry and so the court 

awarded the difference in salary between his lost job and his subsequent lesser 

employment through the age of 67. Id. at 126. The present Plaintiff’s unwillingness 

to work at all since her dismissal from Collin College is not a fulfillment of her duty 

to mitigate damages and the law does not support rewarding her sloth with front pay. 

Plaintiff also cites Passantino v. Johnson & Johnson Consumer Products, Inc., 212 F. 

3d 493, 511 (9th Cir. 2000) wherein the court upheld a twenty-two year award of front 

pay to an employee who had eighteen years of experience with the company prior to 

her lost job. However here, Plaintiff had only six (6) years of employment at SEOSU. 

It is important to note that in both cases cited by this Plaintiff, the jury was given the 

power to decide the award of front pay, not the court, which may very well be 

customary in the Second and Ninth Circuits, but is not the controlling law within the 

Tenth Circuit. See Abuan v. Level 3 Comm., Inc., 353 F.3d 1158, 1176 (10th Cir. 2003) 

quoting James v. Sears, Roebuck & Co., 21 F.3d 989, 997 (10th Cir.1994).  

In the unreported case of Cox v. Shelby State Cmty. Coll., 194 F.App’x 267, 276 

(6th Cir. 2006) cited by Plaintiff, the court analyzed factors similar to those 
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enumerated in Whittington v. Nordam Group, Inc., 429 F.3d 986, 1000 (10th Cir. 

2005). Those factors included the plaintiff’s future in his position, the relationship he 

had with his employer, and the availability of other job opportunities in their 

consideration to award front pay to a 64 year old professor. The professor in Cox had 

been teaching at Shelby State Community College for approximately twenty-five (25) 

years prior to his loss of employment, and was 64 years old at the time of the 

judgment. Cox v. Shelby State Cmty. Coll., 194 F.App’x 267, 276 (6th Cir. 2006). The 

present Plaintiff was nearly two decades younger than the professor in Cox and left 

SEOSU with a significantly shorter term of employment. The Sixth Circuit in Cox 

also held that the plaintiff’s unsuccessful attempts at procuring employment satisfied 

his duty to mitigate where the plaintiff testified that he had applied to teaching 

positions in other states without success. Id. at 276.  

In contrast, Plaintiff persists in her belief that only a tenure track position will 

do for her, as we see in Plaintiff’s Exhibit 3 ¶ 4(b). [Doc. 279-3, ¶ 4(b)]. Plaintiff’s 

argument that she is unable to find equivalent employment, (as a tenure track 

professor), as opposed to any employment, does not absolve her of her duty to mitigate 

her damages. When Defendants’ counsel contacted the colleges and universities listed 

by Plaintiff as ones to which she supposedly applied for employment, most of them 

had no record of Plaintiff’s application at all. Further, Plaintiff conveniently has no 

record of such applications. Plaintiff’s lack of relevant evidence should be construed 

against the Plaintiff. See Fed. R. Civ. P. 37(e). Plaintiff either never applied to these 

schools at all, or she destroyed any evidence showing that she did apply. While 

Case 5:15-cv-00324-C   Document 284   Filed 03/20/18   Page 19 of 29



~ 15 ~ 
 

Plaintiff contends that she applied to over one hundred (100) schools in her responses 

to written discovery requests in this case, more than fifty (50) of those colleges and 

universities affirmatively indicated to counsel for Defendants a total absence of any 

documents or records relating to Plaintiff. See Responses from Colleges Plaintiff 

Allegedly Applied to, attached as Exhibit 4. This suggests Plaintiff never actually 

applied to those schools, or perhaps her employment inquiries were so minimal as to 

not warrant recording by the schools. It is also possible that the schools at one time 

had records, but have since purged them. In that event, it was Plaintiff’s burden to 

keep records, (not Defendants’), showing the efforts to mitigate damages. But, in that 

case, Plaintiff’s spoliation of evidence should not be rewarded.  

Either way, the Court is left without evidence of diligent, (or even reasonable), 

efforts at mitigation of damages by Plaintiff. Further, Plaintiff shows no evidence 

that she sought employment with any other teaching positions in high schools or 

other educational institutions. Given the rationale in Padilla, Plaintiff should have 

pursued lesser employment to help mitigate the situation. Either Plaintiff chose not 

to do so, or she applied for such employment and was deemed unqualified by the 

hiring entities. Even Plaintiff’s former colleague, and “close friend,” Dr. Meg Cotter-

Lynch’s testimony is instructive in this regard. Dr. Cotter-Lynch testified in pertinent 

part at trial, as follows: 

Q. When you were going up for tenure, did you have any 

understanding of what would happen to you if you didn’t get it 

within the seven years you had allotted at Southeastern? 

A. So if I didn’t get tenure at all at Southeastern and had to leave? 

Q. (Nods head.) 
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A. I mean, the year I was up for tenure, I did apply out. So I applied 

to other universities, which is not unusual. . . . So, I mean, had I 

not gotten tenure and had to leave, honestly, I would probably be 

teaching high school at this stage, which is a fine thing to do, but 

it’s a different career. 

 

Trial Transcript, Vol. 2, at pp. 331-332, attached as Exhibit 5. Certainly, with a Ph.D. 

in English, Plaintiff could have gotten a job teaching high school, but she also could 

have applied at other universities when she was going up for tenure. She chose not 

to do so. Plaintiff’s expert testified that Dr. Cotter-Lynch was the best of the tenure-

seekers he reviewed, and even she took the prudent step of applying outside of 

SEOSU at other schools in case she did not receive tenure. Plaintiff failed to take that 

most basic effort, even during her last year on campus when she knew she had 

already been denied tenure at SEOSU. The former Dean, Dr. Scoufos, even testified 

that part of the reason Plaintiff was given another year on campus at SEOSU after 

tenure denial was to help give her time to find another job. (See below.)    

Defendant recognizes the duty to show that comparable work was available 

and that Plaintiff did not seek it out. Rasimas v. Mich. Dep’t of Mental Health, 714 

F.2d 614, 623-24 (6th Cir. 1983). However, absent any records from Plaintiff to 

support her applications, it can hardly be said that she has sought out, in good faith, 

employment to mitigate the damages she seeks now. A simple review of the website 

www.higheredjobs.com by the undersigned showed that there were five hundred and 

seventy-five (575) job postings in the area of “English and Literature” on March 19, 

2018. See HigherEdJobs Printout, attached Exhibit 6. Those positions included titles 

such as “Lecturer,” “Instructor,” “Adjunct Assistant Professor,” “Assistant Professor,” 
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“Part Time Instructor,” “Faculty,” among others, and include twelve (12) different 

positions at schools located within the State of Oklahoma. Four (4) of those listed in 

Oklahoma included “Tenure” in the title of the job posting. See HighEdJobs Printout 

of Available Position, attached as Exhibit 7. Similar job postings can be found online 

at a variety of sources.4 

Additionally, in the midst of her relentless arguments that only a tenure track 

job is worthy of her time and effort, Plaintiff ignores Tenth Circuit precedent that 

requires that any front pay award be calculated by “tak[ing] into account any 

amounts that plaintiff[] could earn using reasonable efforts.” Carter v. Sedgwick 

County, Kan., 929 F.2d 1501, 1505 (10th Cir.1991). In Plaintiff’s attempts to “ward 

off any windfall” her “conservative estimates” of her damages fail to account for any 

monies she earned during her time spent at Collin College, or that she could earn 

through other reasonable efforts as required. See [Doc. 279, p. 14], and Plaintiff’s brief 

generally.  

Finally, it bears noting here that Plaintiff materially misrepresents some of 

the testimony offered at trial. In particular, Plaintiff’s Motion states the following: 

Dr. Scoufos testified that tenure denial and ejection from one university 

almost always marks the end of one’s career as a university professor 

and ruins a professor’s professional reputation. (Exhibit 18 at 596). 

 

[Doc. 279, p. 10]. 

 

                                                           
4 For example, www.diversityinhighereducation.com, www.insidehighered.com, and 

www.chronicle.com  
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But, this was not Dr. Scoufos’ testimony at all. In fact, her sworn testimony 

was just the opposite. Dr. Scoufos testified at trial, in pertinent part, as follows: 

Q. Do they [professors not getting tenure] have the ability to go to 

another college or university and have a successful career? 

A. Yes, they do, and that was part of the reason that she was given 

another year. That was the reason that she was given another 

year, so she could look for employment. 

Q. If somebody is denied tenure at one university, does it ruin their 

professional reputation? 

A. I – I would suppose not . . .  

 

[Doc. 279-18, p. 596, ln. 8-18]. The difference between Plaintiff’s assertion in her 

Motion and the actual sworn testimony of this witness is obvious. Plaintiff’s career 

was not finished. Her professional reputation was not ruined. While Plaintiff’s time 

at SEOSU had concluded, she could have taken her career elsewhere. Instead, she 

abandoned scholarly work and community service almost entirely for nearly a decade. 

5. Discount award to net present value: 

 All scenarios Plaintiff puts forth should be ignored entirely because none of 

them account for the amounts Plaintiff could have earned through reasonable efforts, 

as required. See Carter v. Sedgwick County, Kan., 929 F.2d 1501, 1505 (10th 

Cir.1991). And, the scenarios all depend upon an assumption of Plaintiff working 

through the implausible age of 75, during all summer and interim sessions, teaching 

overage classes, and assuming extra administrative duties. Given Plaintiff’s 

historical failure to teach at that frequency, and to work at those levels, the award 

sought by Plaintiff would be an unjust windfall.  
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B. The Propriety of Front Pay Request 

1. Amount is not appropriate:  

Plaintiff claims to be driven to work until the age of seventy-five, (75), however 

she has chosen to not find any job since her time at Collin College. To be clear, since 

leaving Collin College Plaintiff has failed to fulfill any of her duty to mitigate the 

damages she requests, much less to support her assertion that she would have only 

sought retirement at such an advanced age. Plaintiff argues that no employment 

equivalent to her position at SEOSU is available to her, and that therefore she should 

be awarded “full compensation for the totality of her remaining career.” [Doc. 279, p. 

16]. But, as her actions since leaving Collin College, (and even since the trial), show, 

it is unlikely that she has the drive to work until age seventy-five since she has chosen 

not to work at any job in some many years. As previously addressed, the law does not 

support such an opinion that only work of equal value will do. Plaintiff argues that 

she is a qualified teacher, and she repeatedly asserts her qualifications for tenure and 

her capacity to teach. Yet Plaintiff has apparently chosen not to pursue a career in 

teaching at any level, despite her self-proclaimed qualifications and capacity. It is 

inappropriate to award Plaintiff her requested damages, and it would amount to 

granting Plaintiff a windfall judgment.  

2. Firing:  

There is no factual dispute that after leaving SEOSU, Plaintiff was hired at 

Collin College. There is also no factual dispute that Plaintiff was employed at College 

for several years, and was then terminated. Whether Collin College and Plaintiff refer 
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to that as a “firing,” or the more gentile “non-renewal,” the net effect is the same. If 

Plaintiff really possessed the vaunted professional skills that she and her advocates 

claim, then perhaps she simply did not exercise those skills during her time teaching 

students at Collin College. If she did not really have those skills in the first place then 

surely that fact would have come to light had she stayed longer at SEOSU, (just as it 

did at Collin College). Abrogation of a tenured professor’s employment is a difficult 

and steep endeavor. While Defendants have consistently argued that Plaintiff did not 

merit tenure in the first place, Defendants have not argued that they knew that 

abrogation of tenure would have been undertaken had she somehow received tenure 

at SEOSU. Plaintiff’s argument in this regard is misplaced.  

3. After acquired evidence: 

Plaintiff conflates information presented at trial on different subjects. 

Plaintiff’s “after-acquired evidence” argument, on page 18 of her brief, shows a 

fundamental misunderstanding on Plaintiff’s part. After-acquired evidence is 

evidence that is uncovered after the adverse employment action is taken, but which 

a party contends would have supported the underlying action had it been known at 

the time the action was taken. However, Defendants do not claim that Plaintiff’s 

failures at Collin College would have served as the basis for denial of tenure in 2010. 

Rather, Plaintiff’s experience at Collin College serves two distinct roles in 

consideration of the issues at hand today. First, it shows that Dr. Randy Prus’ initial 

assessment, and current opinion, of Plaintiff’s academic promise as less than 

sufficient was, and is, accurate. Second, the College Collin experience shows that 
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Plaintiff’s post-SEOSU work history is poor, and illustrates her present inability to 

meet the demands of her avowed profession. In short, her job performance at Collin 

College militates against giving her a job at SEOSU in 2018. Defendants do not 

contend that they acquired information or evidence subsequent to the decision to deny 

tenure to Plaintiff that would have proven to be the basis for tenure denial. Instead, 

Defendants look to the factors set forth in Whittington and Abuan to show that 

Plaintiff’s weaknesses, ineptitude, and lack of motivation are significant factors for 

consideration today, all of which support Defendants’ positon that Plaintiff is entitled 

to no front pay, or at most, a minimal amount.  

4. Plaintiff seeks a windfall.  

Plaintiff’s situation is not one of “professional vulnerability [due to] 

Defendants’ own making.” Rather, Plaintiff’s poor position today results mostly from 

(a) her decision not to spend the last year on campus at SEOSU looking for a job 

elsewhere, (b) her inability to keep a job at Collin College, (c) her poor performances 

in job interviews, (d) her lack of professional service and production, and (e) her 

unwillingness to mitigate her own damages by taking employment in roles less 

demanding than those to which she considers herself entitled. While the Court has 

discretion to award front pay to Plaintiff today, “[t]hat discretion . . . should be 

measured against an anti-discrimination statute's purpose to make the plaintiffs 

‘whole.’” Davoll v. Webb, 194 F.3d 1116, 1143 (10th Cir. 1999) (citations omitted).  Any 

“front-pay award must specify an end date and take into account any amounts that 

plaintiffs could earn using reasonable efforts.” Id. Further, “the district court’s . . . 
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determination ‘must be based on ‘more than mere guesswork.’” Id. (citing Shore v. 

Federal Express Corp., 777 F.2d 1155, 1160 (6th Cir.1985)). Albemarle Paper Co. v. 

Moody, 422 U.S. 405, 416, 95 S.Ct. 2362 (1975) (“That the court's discretion [to award 

Title VII back pay] is equitable in nature ... hardly means that it is unfettered by 

meaningful standards or shielded from thorough appellate review.” ). The fact 

remains undisputed that Plaintiff was able to secure employment subsequent to her 

leaving SEOSU. She was able to keep that employment for a time, but ultimately 

proved unable to hold a job teaching. Any front pay award must reflect those realities. 

CONCLUSION 

  The case law is clear: windfalls are not favored, and plaintiffs have a duty to 

mitigate their damages, even if that means taking jobs that they believe are beneath 

them or for which they might be overqualified. Plaintiff’s career at SEOSU was over, 

but that did not mean her career in education or scholarship were over. Plaintiff’s 

lackadaisical approach to scholarship and service, both while at SEOSU and after 

should not be rewarded with a license to sit around doing nothing for the next two or 

more decades. Encouraging people to indulge in a life of lassitude is not the purpose 

of Title VII.   

       Respectfully submitted, 

 

       /s/ Jeb E. Joseph       

       DIXIE L. COFFEY, OBA #11876 

       JEB E. JOSEPH, OBA #19137  

       KINDANNE JONES, OBA #11374 

       TIMOTHY M. BUNSON, OBA#31004 

       Assistant Attorneys General Oklahoma  

       Attorney General's Office 
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       Litigation Division     

       313 NE 21st Street 

       Oklahoma City, OK 73105 

       Telephone:  405.521.3921 

       Facsimile:  405.521.4518 

       Email: dixie.coffey@oag.ok.gov 

Email: jeb.joseph@oag.ok.gov 

Email: kindanne.jones@oag.ok.gov 

Email: tim.bunson@oag.ok.gov 

Attorneys for Defendants Southeastern 

Oklahoma State University and The Regional 

University System of Oklahoma 
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transmitted the foregoing document to the Clerk of Court using the ECF System for 
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Ezra Young 

Law Office of Ezra Young 

30 Devoe, 1a 

Brooklyn, NY 11211-6997 

Email: ezraiyoung@gmail.com 

Attorney for Plaintiff 

Brittany Novotny 

NATIONAL LITIGATION LAW GROUP, PLLC 

42 Shepherd Center 

2401 NW 23rd Street 

Oklahoma City, OK 73107 

Email: bnovotny@nationlit.com 

Attorney for Plaintiff 

  

 

Marie E. Galindo 

1500 Broadway, Ste. 1120 

Lubbock, TX 79401 

Email: megalindo@thegalindolawfirm.com 

Attorney for Plaintiff 

 

 

 

       /s/Jeb E. Joseph     

       Jeb E. Joseph 
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From: Jeb Joseph
To: Lori Cornell
Subject: FW: Subpoena Georgia Institute of Technology
Date: Tuesday, March 29, 2016 3:26:28 PM

FYI and for our file.
 

From: Gosden, Kathleen T [mailto:kathleen.gosden@legal.gatech.edu] 
Sent: Tuesday, March 29, 2016 2:08 PM
To: Dixie Coffey; Jeb Joseph
Subject: RE: Subpoena Georgia Institute of Technology
 
Ms. Coffey and Mr. Joseph:
 
We searched our records of students and employees and did not any records relating to Rachel
 Tudor or Robert Tudor.
 
Thanks, Kathleen
 
 
Kathleen T. Gosden
Senior Attorney
Georgia Institute of Technology
Office of Legal Affairs
760 Spring Street, Suite 324
Atlanta, Georgia 30332-0495
404.894.4812
 
Mailing address:
Office of Legal Affairs
Georgia Institute of Technology
Atlanta, GA 30332-0495
 
 
Visit our web site at www.legal.gatech.edu
 
Please note that most communications to and from Georgia Tech employees are a public record and
 available to the public and media upon request under Georgia’s broad open records law.  Therefore,
 this email communication and any response may be subject to public disclosure.
 
 
 

From: Gosden, Kathleen T 
Sent: Tuesday, March 29, 2016 1:56 PM
To: 'dixie.coffey@oag.ok.gov'; 'jeb.joseph@oag.ok.gov'
Subject: Subpoena Georgia Institute of Technology
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Ms. Coffey and Mr. Joseph:
 
Georgia Tech’s Office of Legal Affairs just received your subpoena for records related to Rachel
 Tudor.  We will not be able to meet the deadline of 5 p.m. today.  We should be able to provide a
 copy of the individual’s personnel file by close of business Monday.  Please let me know if this is
 acceptable. 
 
Thanks, Kathleen
 
 
Kathleen T. Gosden
Senior Attorney
Georgia Institute of Technology
Office of Legal Affairs
760 Spring Street, Suite 324
Atlanta, Georgia 30332-0495
404.894.4812
 
Mailing address:
Office of Legal Affairs
Georgia Institute of Technology
Atlanta, GA 30332-0495
 
 
Visit our web site at www.legal.gatech.edu
 
Please note that most communications to and from Georgia Tech employees are a public record and
 available to the public and media upon request under Georgia’s broad open records law.  Therefore,
 this email communication and any response may be subject to public disclosure.
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From: Angela Valuck
To: Lori Cornell
Subject: Subpoena - Tudor
Date: Tuesday, March 29, 2016 4:01:57 PM
Attachments: SKMBT 42316032816230.pdf

Lori,

Good afternoon. I am sending this e-mail as a follow up to my phone inquiry related to the
 attached subpoena.

After receiving Helen's e-mail below I contacted Dixie Coffey and left her a message asking
 for additional information because I could not find a former employee with the last name of
 Tudor in our system. She returned my call and left me a message stating that Ms. Tudor
 claims that she had applied for faculty positions in the English Department beginning in
 Spring 2011 through the end of 2012.

Illinois College does not have record of an applicant by the name of Rachel Tudor, or with the
 last name of Tudor. Elise Meyer, Administrative Manager in the Office of Academic Affairs,
 tracks all faculty applicants. She conducted a search of her spreadsheets for all vacant
 Department of English positions prior to and after 2011. She also conducted a search of her
 employee e-mail account, as well as the Dean Search Illinois College e-mail account with no
 returned results.

Please let me know if you need additional information.

Thank you,
Angela Valuck

---------- Forwarded message ----------
From: Helen Kuhn <hkuhn@mail.ic.edu>
Date: Mon, Mar 28, 2016 at 4:57 PM
Subject: Supoena request from my phone call
To: Angela Valuck <angela.valuck@mail.ic.edu>

Angela,

Here’s the subpoena we received from the president’s office today.  We couldn’t find a student
 with any of these names so I called and talked to Jeb Joseph 405-521-3921.  He said it was an
 employee or applicant.  Since we didn’t have any records, I didn’t confirm the validity of the
 requestor.

The due date is Tuesday at 5:00 (tomorrow/today.)  He said they could work with us on that.
 Let me know if you need the original.  I will have it at the front counter in an envelope for
 you.

Helen
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From: copier@mail.ic.edu [mailto:copier@mail.ic.edu]
Sent: Monday, March 28, 2016 4:23 PM
To: hkuhn@mail.ic.edu
Subject: Message from KMBT_423

--
Angela Valuck ‘08, PHR, SHRM-CP
Director of Human Resources 
and Title IX Coordinator
Illinois College
1101 West College Avenue
Jacksonville, IL 62650
(P) 217.245.3002
(F) 217.245.3148
http://www.ic.edu/
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From: Dixie Coffey
To: Lori Cornell
Subject: Averett University - update on documents for Tudor, R.
Date: Wednesday, March 30, 2016 11:57:29 AM

Dixie L. Coffey
Assistant Attorney General
Litigation Division, Office of the Attorney General
Phone:(405)522-2891; Fax (405) 521-4518
 
This email may contain material that is confidential, privileged and/or attorney work product for the sole use of the
 intended recipient.  Any review, reliance or distrubtion by others or forwardng without express permission is strictly
 prohibited.  If you are not the intended recipient, please contact the sender and delete all copies.

From: Kathie Tune [mailto:ktune@Averett.edu] 
Sent: Wednesday, March 30, 2016 11:06 AM
To: Dixie Coffey
Subject: An update on documents for Tudor, R.
 
Dear Ms. Coffey,
 
I contacted our English department chair who has no documents from our 2011/12 search for a full
 time faculty member.  She checked with a former chair who had no records either.  We do have
 documentation of an opening and the position was posted in the Chronicle of Higher Education as
 validated by their customer service representative.  Ultimately, we filled the positon with an adjunct
 instructor and held the search the following year.
 
Please contact me with any further questions.
 
Sincerely,
 
Kathie Tune
Averett University
Director, HR
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From: Jeb Joseph
To: Lori Cornell
Subject: FW: Subpoena
Date: Thursday, March 31, 2016 3:43:03 PM

FYI and for the file.
 
From: Alonzetta Landrum-Sims [mailto:alandrum-sims@escc.edu] 
Sent: Wednesday, March 30, 2016 1:57 PM
To: Dixie Coffey; Jeb Joseph
Cc: Kevin Ammons; Heather Thomas; Alonzetta Landrum-Sims
Subject: Subpoena

Enterprise State Community College has no records related to the individual(s) named in Civil
Action No. CIV-15-324-C.

--
Alonzetta Landrum-Sims, MBA
Enterprise State Community College
Dean of Finance and Administration
334.347.2623 ext. 2211
alandrum-sims@escc.edu
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From: Jeb Joseph
To: Lori Cornell
Subject: FW: Tudor Subpoena
Date: Thursday, March 31, 2016 1:38:22 PM
Attachments: Tudor - Subpoena for records - March 2016.pdf

FYI from Wartburg College.
 

From: Richard Seggerman [mailto:richard.seggerman@wartburg.edu] 
Sent: Tuesday, March 29, 2016 2:53 PM
To: Dixie Coffey; Jeb Joseph
Cc: Tracy Rucker
Subject: Subpoena
 
Good afternoon,
 
Thank you for providing your email information on a subpoena Wartburg College received today (our
 offices were closed last Friday and this Monday for Easter).   The notice we received is attached.
 
Wartburg was asked to provide “Any and all documents submitted by, sent to, or relating to Rachael
 Tudor, a/k/a T.R. Tudor a/k/a Robert Tudor” by 5 p.m. today, March 29, 2016.
 
Even though we just received this subpoena today, an initial scan of students (current and former),
 employees, vendors, and donors produced no records with the 3 names noted.  We assume this
 email will meet the requirements of the subpoena.
 
If you have any questions, please feel free to contact me.   I would appreciate an email response
 acknowledging that you have received this email.   Thanks!
 
Rich Seggerman | Vice President
Finance and Administration | Wartburg College
100 Wartburg Blvd. | Waverly, Iowa 50677
Office: 319.352.8215 | Mobile: 319-830-9201
Wartburg College is dedicated to challenging and nurturing students for lives of leadership and service as a spirited
 expression of their faith and learning.
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From: Jeb Joseph
To: Tom Hutchinson; Dixie Coffey
Cc: "Cara Wald"; Lori Cornell
Subject: RE: U.S. vs. Southeastern Oklahoma State University, et.al., Civil Action No.: CIV-15-324-C
Date: Friday, April 01, 2016 4:07:37 PM

Tom,
 
Thanks very much for your efforts, and for Bethel’s prompt response.  Your email is definitely
 sufficient for our purposes at this point. 
 
Have a wonderful weekend,
Jeb
 
 
Jeb E. Joseph
Assistant Attorney General
Litigation Division
Office of the Attorney General
313 N.E. 21st Street
Oklahoma City, OK 73105
(405) 522-8940 - Office
(405) 521-4518 - Fax

This email may contain material that is confidential, privileged and/or attorney work product for the sole use of the
 intended recipient. Any review, reliance upon, or distribution by others, or forwarding without express permission
 is strictly prohibited. If you are not the intended recipient, please contact the sender and delete all copies.

Help conserve trees and space. Don’t print this e-mail unless it’s really necessary.
 
 
 

From: Tom Hutchinson [mailto:thutchinson@eschylaw.com] 
Sent: Friday, April 01, 2016 3:51 PM
To: Dixie Coffey; Jeb Joseph
Cc: 'Cara Wald'
Subject: U.S. vs. Southeastern Oklahoma State University, et.al., Civil Action No.: CIV-15-324-C
 
Attorney Coffey and Attorney Joseph:
 
This email follows my discussion yesterday with your legal assistant, Lori.
 
I act as general counsel for Bethel University located at 3900 Bethel Drive, St. Paul, Minnesota
 55112.  The purpose of this email is to respond to the subpoena that your office served upon the
 University recently in regard to an action entitled United States of America vs. Southeastern
 Oklahoma State University, et al., Civil Action No. CIV-15-324-C.
 
Please be advised that after a diligent search, University personnel have been unable to find any
 documents responsive to your subpoena.  Specifically, Bethel University has no documents
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 submitted by, sent to, or relating to Rachel Tudor, aka T. R. Tudor, aka Robert Tudor.
 
Your assistant indicated that a response by email would be sufficient.  If, however, you require
 anything further, please contact me.  Thank you for your courtesy.
 
Please acknowledge receipt of this email for my records.
 
 
Best regards,
Tom Hutchinson
 
Thomas F. Hutchinson
Eastlund, Solstad, Cade, Hutchinson & Ysebaert
4200 County Road 42 West
Savage, MN 55378-4048
Firm:  952-894-6400
Fax:    952-894-6421
email: thutchinson@eschylaw.com
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From: Howell, Stephanie
To: Lori Cornell
Subject: RE: Rachel Tudor
Date: Monday, April 04, 2016 1:50:08 PM
Attachments: image001.png

Ms. Cornell – Please be advised after a diligent search, UNF is not able to locate any
 record for (to or from) Rachel Tudor, T.R Tudor or Robert Tudor.  We will prepare a
 formal response to the subpoena and forward same very shortly.
 
If I can be of further assistance, please let me know. 
 
 
Stephanie C. Howell, CP, FRP
Certified Paralegal
Office of the General Counsel
The University of North Florida
1 UNF Drive
Building 1, Room 2100
Jacksonville, FL 32224
(904)620-1028
Fax (904)620-2829
Email: showell@unf.edu
 
From: Lori Cornell [mailto:lori.cornell@oag.ok.gov] 
Sent: Tuesday, March 29, 2016 3:11 PM
To: Howell, Stephanie
Subject: RE: Rachel Tudor
 
The last of Dr. Tudor’s SSN are 4868.
 
 
Lori Cornell
Office of the Attorney General
Paralegal
313 N.E. 21st Street
Oklahoma City, Oklahoma 73105
Telephone: 405.521.3921
Direct: 405.522.2906
Facsimile: 405.521.4518

 
CONFIDENTIALITY NOTICE: This email message and all attachments transmitted with it may contain
 information that is legally privileged, confidential, and/or attorney work product intended solely for
 the use of the intended recipient, or the employee or agent responsible to deliver it to the intended
 recipient. You are hereby notified that any reading, dissemination, disclosure, distribution, copying
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 or other use of this information without the permission of the Oklahoma Office of the Attorney
 General is strictly prohibited. If you have received this message in error, please notify the sender
 immediately by telephone at 405.522.2906 or lori.cornell@oag.ok.gov, and destroy this message.

 Save a tree. Don't print this e-mail unless it's really necessary.

 
 
 

From: Howell, Stephanie [mailto:showell@unf.edu] 
Sent: Tuesday, March 29, 2016 1:45 PM
To: Lori Cornell
Subject: Rachel Tudor
 
Lori – Could you please provide a date of birth or last 4 digits of the subject’s social? Thank you.
 
 
 
Stephanie C. Howell, CP, FRP
Certified Paralegal
Office of the General Counsel
The University of North Florida
1 UNF Drive
Building 1, Room 2100
Jacksonville, FL 32224
(904)620-1028
Fax (904)620-2829
Email: showell@unf.edu
 

Exhibit 4

Case 5:15-cv-00324-C   Document 284-4   Filed 03/20/18   Page 40 of 62Case 5:15-cv-00324-C   Document 284-4   Filed 03/20/18   Page 40 of 62



Exhibit 4

Case 5:15-cv-00324-C   Document 284-4   Filed 03/20/18   Page 41 of 62Case 5:15-cv-00324-C   Document 284-4   Filed 03/20/18   Page 41 of 62



Mailed via Regular Mail on 4/7/2016

Exhibit 4

Case 5:15-cv-00324-C   Document 284-4   Filed 03/20/18   Page 42 of 62Case 5:15-cv-00324-C   Document 284-4   Filed 03/20/18   Page 42 of 62



From: Jeb Joseph
To: Lori Cornell
Cc: Dixie Coffey
Subject: FW: Subpoena for Personnel Records of Rachel Tudor
Date: Wednesday, April 06, 2016 10:06:53 AM
Attachments: image001.png

FYI and for the file.
 

From: Mark Lupe [mailto:Mark.Lupe@fsw.edu] 
Sent: Wednesday, April 06, 2016 9:19 AM
To: Jeb Joseph
Cc: Susan Marcy
Subject: Subpoena for Personnel Records of Rachel Tudor
 
Jeb,
 
I have inquired of HR for the job application materials pertaining to Rachel Tudor. I was advised by
 HR that the pertinent computer based records for the period spring 2011 through December 2012
 were lost when the College changed software systems to Neogov for the automated job application
 system.  HR has conducted a search of its remaining records and can’t locate a responsive
 document.
 
Please let me know if you have any questions.
 
Mark E. Lupe

General Counsel

 

(239) 433-6948 (Work)

(239) 246-8250 (Cell)

mlupe@FSW.edu

 

Florida Southwestern State College

8099 College Parkway

Fort Myers, Florida 33919-5566

 

 

Please note: Due to Florida's broad open records law, most written communication to or from
 College employees is public record, available to the public and the media upon request.
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 Therefore, this e-mail communication may be subject to public disclosure. 
You are the Key to Information Security. Click Here to Learn More.
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From: Melissa Nace-Perez
To: Jeb Joseph; Dixie Coffey
Cc: Lori Cornell
Subject: RE: Robert Tudor
Date: Wednesday, April 06, 2016 7:21:45 AM
Attachments: image001.png

Good morning,
 
We have no application files on this person; however the job applications may have been purged
 (such as after 1 year of the position hire date).  I was not in this position at that time so cannot
 confirm.
 
Melissa
 

 
Melissa Nace-Perez
Director of Human Resources
Oxbridge Academy
3151 North Military Trail
West Palm Beach, Florida 33409
MNace-Perez@oapb.org
T: (561) 972-9634
F: (561) 584-6781
oapb.org

 
 
 

From: Jeb Joseph [mailto:jeb.joseph@oag.ok.gov] 
Sent: Monday, April 4, 2016 4:50 PM
To: Melissa Nace-Perez <MNace-Perez@oapb.org>; Dixie Coffey <dixie.coffey@oag.ok.gov>
Cc: Lori Cornell <lori.cornell@oag.ok.gov>
Subject: RE: Robert Tudor
 
Melissa,
 
Thank you for your prompt review and response. To clarify, Dr. Tudor claims that she applied for a
 job at Oxbridge.  Would your job applicant records be covered by the review already performed?
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Best regards,
Jeb
 
 
Jeb E. Joseph
Assistant Attorney General
Litigation Division
Office of the Attorney General
313 N.E. 21st Street
Oklahoma City, OK 73105
(405) 522-8940 - Office
(405) 521-4518 - Fax

This email may contain material that is confidential, privileged and/or attorney work product for the sole use of the
 intended recipient. Any review, reliance upon, or distribution by others, or forwarding without express permission
 is strictly prohibited. If you are not the intended recipient, please contact the sender and delete all copies.

Help conserve trees and space. Don’t print this e-mail unless it’s really necessary.
 
 
 

From: Melissa Nace-Perez [mailto:MNace-Perez@oapb.org]
Sent: Monday, April 04, 2016 1:22 PM
To: Dixie Coffey; Jeb Joseph
Subject: Robert Tudor
 
Oxbridge Academy received the attached subpoena.  Oxbridge Academy cannot find record of this
 person as a student, parent, employee, contractor or volunteer.  Please confirm you have received
 this email and if you have additional questions.
 
Thank you,

Melissa Nace-Perez
Director of Human Resources
Oxbridge Academy
3151 North Military Trail
West Palm Beach, Florida 33409
MNace-Perez@oapb.org
T: (561) 972-9634
F: (561) 584-6781
oapb.org
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OFFICE OF THE GENERAL COUNSEL 

1226 Univers i ty of Oregon, Eugene OR 97403 1266 T (541) 346 3082 F (541) 346 6110 w w w . u o r e g on . e d u

An equal opportunity, affirmative action institution committed to cultural diversity and compliance with the Americans with Disabilities Act

Sent via email to lori.cornell@oag.ok.gov

April 6, 2016

Lori Cornell
Attorney General’s Office
313 NE 21st St
Oklahoma City, OK 73105

Re: United States of America v. Southeastern Oklahoma State University, et al.
Civil Action No. CIV 15 324 C

Dear Ms. Cornell:

The University of Oregon has completed a search for records responsive to the attached
civil subpoena dated March 22, 2016, as clarified by your office and the University (see
Attachment 1), and I write to inform you that the University does not have responsive
records.

Please contact our office with any questions or concerns. Thank you.

Sincerely,

Jessie McClendon
Legal Assistant

cc: Dixie Coffey, via email
Jeb Joseph, via email

Enclosures
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From: Jeb Joseph
To: Lori Cornell
Subject: FW: Subpoena for records in US v. Southeastern Oklahoma Sate University
Date: Thursday, April 07, 2016 4:59:04 PM

FYI and for the file, from the University of Maryland.
 

From: Carolyn W. Skolnik [mailto:cskolnik@umd.edu] 
Sent: Thursday, April 07, 2016 3:34 PM
To: Dixie Coffey; Jeb Joseph
Cc: Jill Nolan
Subject: Subpoena for records in US v. Southeastern Oklahoma Sate University
 
Dear Ms. Coffey and Mr. Joseph:
 
The University has reviewed its English department records for all tenure track and staff searches
 going back to 2007.  Our Business Office, Professional Writing Program, and Academic Program
 have also reviewed their records regarding applications for lecturer positions.  There are no records
 showing that a Rachel Tudor, Robert Tudor, and/or T.R. Tudor applied for a position in the
 Department.
 
Therefore, we have no records to provide in response to the subpoena received in this office.  Please
 let me know if you have any questions.
 
Best,
 
Carolyn W. Skolnik
Associate General Counsel
Office of the General Counsel
University of Maryland
2101 Main Administration Bldg.
College Park, MD 20742
301.405.4943
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From: Jeb Joseph
To: Lori Cornell
Subject: FW: CIV-15-324-C USA v. Southeastern Oaklahoma State University, et al.
Date: Monday, April 11, 2016 9:29:28 AM
Attachments: image001.png

FYI and for the file.
 

From: Calhoun, Laura [mailto:calhounl@xavier.edu] 
Sent: Friday, April 08, 2016 3:52 PM
To: Dixie Coffey; Jeb Joseph
Subject: CIV-15-324-C USA v. Southeastern Oaklahoma State University, et al.
 
Dear Counsel,
 
Pursuant to the Subpoena Duces Tecum issued in this case to Xavier University, please be advised
 that we have no responsive records.  We are unable to confirm or deny whether Rachel Tudor a/k/a
 T.R. Tudor a/k/a Robert Tudor ever applied for employment with Xavier University because we do
 not keep records concerning employment searches beyond two years.  The time frame in question
 was outside the scope of our records retention/destruction period.  We can confirm than this
 individual is not a current or former employee as we would have located him/her in the search we
 performed by name and social security number.
 
Please advise if you need further documentation or will consider this email a sufficient response.
 
Thank you,
 
 
Laura M. Calhoun
Paralegal
Office of the General Counsel
Xavier University
3800 Victory Parkway
Cincinnati, OH 45207-4551

           
P: (513) 745-3908
C: (513) 382-0860
F: (513) 745-3912
E: CALHOUNL@XAVIER.EDU

CONFIDENTIALITY NOTICE: The information contained in this communication and/or
 attachments is only for the intended recipient and may contain confidential and/or privileged
 material.  Any review, retransmission, dissemination or other use of, or taking of any action in
 reliance upon, this information by persons or entities other than the intended recipient is
 prohibited.  If you received this in error, please contact the sender and delete the material
 from any system and destroy any copies.
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From: Kristi Mallett
To: racheltudor3731@gmail.com
Date: Friday, March 25, 2016 4:07:57 PM

 
 
 
 
 
 
May 23, 2012
 
Rachel Tudor
racheltudor3731@gmail.com
 
 
Dear Dr. Tudor:
 
Thank you for your interest in the Assistant Professor of Humanities position at Rogers State
 University. After an extensive search and much deliberation, a decision has been made by the
 search committee. Although you were not selected, the committee members would like to
 express their appreciation for your patience throughout the process. We wish you the best in
 your career endeavors.
 
 
Sincerely,
 
 
Kristi Mallett
Employment & Benefits Coordinator
Rogers State University
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Jury Trial - Volume 2
November 14, 2017

UNITED STATES DISTRICT COURT 

   WESTERN DISTRICT OF OKLAHOMA    

 
 
 
DR. RACHEL TUDOR,    )
                              ) 
     Plaintiff,                                                      )
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is that then you can be more actively involved in the

conversations on campus.

I certainly got very noisy after tenure.  Part of that

was, quite frankly, motivated by what had happened to Rachel

and my being upset about that, but...

Q. Did you feel safer complaining at that point, after you

had tenure?

A. Yes.  I mean, I figured that it would be harder for them

to fire me.  So that makes it a little easier.

Q. When you were going up for tenure, did you have any

understanding of what would happen to you if you didn't get it

within the seven years you had allotted at Southeastern?

A. So if I didn't get tenure at all at Southeastern and had

to leave?

Q. (Nods head.)

A. I mean, the year I was up for tenure, I did apply out.

So I applied to other universities, which is not unusual.

Honestly, I was not really worried about getting tenure.

My husband was going up the same year at a much more

competitive university.  So we both went on the market,

applied for other jobs, kind of as insurance.

But if you don't get tenure at all and just lose your

job, it looks bad, so --

MR. JOSEPH:  Objection, Your Honor.  Speculation.

THE COURT:  Overruled.
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THE WITNESS:  So, I mean, had I not gotten tenure

and had to leave, honestly, I would probably be teaching high

school at this stage, which is a fine thing to do, but it's a

different career.

I'm married.  I have two kids.  So moving is not super

easy.  So we may have looked elsewhere.  My husband's job

might have turned out to be more mobile if I didn't have a job

too.  It's easier to move.  I mean, I'm unemployed.

But, certainly, my professional life would be entirely

different and a lot of just my life generally would look very

different.  

Q.  (BY MR. YOUNG)  Have you served on hiring committees at 

Southeastern in the English department? 

A. Yes.

Q. Can you just tell me generally how a hiring committee in

the English department looks at a candidate who has not gotten

tenure in a previous job?

A. It looks very suspicious.  Hiring for a tenure-track job

in English is super competitive.  The hiring committees I have

been on at Southeastern, we've had in the neighborhood of plus

or minus 50 applicants for one job.

At other schools -- I know I applied for a job where

there were over 400 applicants.  I would say, average,

probably 100.  So it's really competitive to get a

tenure-track job.
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Sort by: Priority Display: 25 Results 1 - 25 of 575

Lecturer/Senior Lecturer for Full-Time English 
Teacher
International Business College, Dongbei University of Finance & 
Economics 
Dalian, China 

PRIORITY
English as a Second Language 

Posted 03/09/18 

Adjunct Assistant Professor -English
Ocean County College 
Toms River, NJ 

English and Literature 
Posted 03/19/18 

Adjunct Instructor - English Composition - AIU Online
AIU Online 
Online/Remote 

English and Literature 
Posted 03/19/18 

Assistant Professor English
Broward College 
Coconut Creek, FL 

English and Literature 
Posted 03/19/18 

Assistant Professor, English (Tenure-Eligible)
McLennan Community College 
Waco, TX 

English and Literature 
Posted 03/17/18 

Adjunct Instructor, English
Palm Beach State College 
Palm Beach Gardens, FL 

English and Literature 
Posted 03/17/18 

English Instructor Tenure-Track
Everett Community College 
Everett, WA 

English and Literature 
Posted 03/17/18 

TRiO Outreach Summer Program English Language Arts 
(ELA) Instructor
University of California, San Diego 
San Diego, CA 

Extension and Outreach 
Posted 03/17/18 
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Assistant Professor of English, Creative Writing 
Specialization
Tennessee Tech University 
Cookeville, TN 

English and Literature 
Posted 03/16/18 

Associate Chairperson, English Department
Middlesex County College 
Edison, NJ 

English and Literature 
Posted 03/16/18 

Lecturer
Ithaca College 
Ithaca, NY 

English and Literature 
Posted 03/16/18 

Instructor and Assistant Director of the Program in Creative 
Writing and Translation
University of Arkansas 
Fayetteville, AR 

English and Literature 
Posted 03/16/18 

Visiting Assistant Professor Composition, Technical Writing 
and/ or Undergraduate Literature
Oklahoma State University 
Stillwater, OK 

English and Literature 
Posted 03/16/18 

English Instructor
SOWELA Technical Community College 
Lake Charles, LA 

English and Literature 
Posted 03/16/18 

Part-Time Instructor-English Composition
Nevada State College 
Henderson, NV 

English and Literature 
Posted 03/16/18 

Assistant Professor of English (Fall 2018)
University of North Georgia 
Gainesville, GA 

English and Literature 
Posted 03/16/18 

Middle School English Instructor
East Tennessee State University 
Johnson City, TN 

English and Literature 
Posted 03/16/18 

Assistant or Associate Professor
Mississippi State University 
Starkville, MS 

English and Literature 
Posted 03/16/18 

Assistant Teaching Professor or Lecturer of English
Penn State DuBois 
DuBois, PA 

English and Literature 
Posted 03/16/18 
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Adjunct Faculty, English
South University 
Virginia Beach, VA 

English and Literature 
Posted 03/16/18 

Assistant Professor of British Literature
Saint Mary-of-the-Woods College 
Saint Mary of the Woods, IN 

English and Literature 
Posted 03/16/18 

English Instructor (Full-time Tenure-Track Faculty Position)
San Mateo County Community College District 
San Mateo, CA 

English and Literature 
Posted 03/16/18 

English Composition Instructor Fall 2018 (Multiple Positions)
College of Southern Nevada 
Las Vegas, NV 

English and Literature 
Posted 03/16/18 

Faculty in Literature
Bard High School Early College Baltimore 
Baltimore, MD 

English and Literature 
Posted 03/16/18 

Assistant Professor of English (Tenure Track) (Two Positions)
Peru State College 
Peru, NE 

English and Literature 
Posted 03/15/18 
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English and Literature 

CREATE A JOB AGENT EXPAND SEARCH 

Sort by: Priority Display: 25 Results 1 - 12 of 12

Visiting Assistant Professor Composition, Technical Writing 
and/ or Undergraduate Literature
Oklahoma State University 
Stillwater, OK 

English and Literature 
Posted 03/16/18 

English Instructor
Western Oklahoma State College 
Altus, OK 

English and Literature 
Posted 03/15/18 

Assistant Professor Of Composition Studies
Southwestern Oklahoma State University 
Weatherford, OK 

English and Literature 
Posted 02/20/18 

Instructor Of English
Southwestern Oklahoma State University 
Weatherford, OK 

English and Literature 
Posted 01/31/18 

Assistant Professor, English
Cameron University 
Lawton, OK 

English and Literature 
Posted 12/02/17 

Assistant Professor, English
Cameron University 
Lawton, OK 

English and Literature 
Posted 12/02/17 

English, Full-Time, Tenure-Track, Assistant Professor
University of Central Oklahoma 
Edmond, OK 

English and Literature 
Posted 11/06/17 

English-Technical Writing, Full-Time, Tenure-Track, Assistant 
Professor
University of Central Oklahoma 
Edmond, OK 

English and Literature 
Posted 10/31/17 
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English, Full-Time, Tenure-Track, Assistant Professor
University of Central Oklahoma 
Edmond, OK 

English and Literature 
Posted 10/31/17 

English, Full-Time, Tenure-Track, Assistant Professor
University of Central Oklahoma 
Edmond, OK 

English and Literature 
Posted 10/31/17 

English, Adjunct
University of Central Oklahoma 
Edmond, OK 

English and Literature 
Posted 08/17/17 

English Composition Adjunct Professor
Oklahoma City Community College 
Oklahoma City, OK 

English and Literature 
Posted 07/01/17 
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