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 Defendant Rent-A-Center East, Inc. (“Defendant”) has notified Plaintiff U.S. Equal 

Employment Opportunity Commission (“EEOC”) that it intends to serve eight third-party 

subpoenas on the current employer of Charging Party Megan Kerr, four of her former employers, 

two schools she attended, and the Village of Rantoul Department of Public Works, which 

provided electric and water service for a business she used to operate. The subpoenas would seek 

“any and all” records that each of these entities has concerning Ms. Kerr, some of it from nearly 

two decades ago.  Additionally, Defendant has requested that Ms. Kerr authorize Defendant’s 

attorneys to obtain her entire military personnel file from the U.S. Army, including records of 

promotions, demotions, discipline and other matters from her military service in 1997-2001. 

 The documents sought by Defendant are largely irrelevant to the merits of this case, and 

the requests unnecessarily pry into private aspects of Ms. Kerr’s life and threaten to interfere 

with her relationships with other employers — including, most significantly, her current 

employer. To the extent that a small portion of the requests relate to backpay, it is duplicative, 

more appropriately obtained from other sources, and not proportional to the needs of this case.   

 Wherefore, pursuant to Rules 26(c) and 45(c)(3) of the Federal Rules of Civil Procedure, 

the EEOC respectfully moves for an order quashing the subpoenas proposed by Defendant 

and/or for a protective order barring Defendant from issuing the proposed subpoenas, as well as a 

protective order barring Defendant from seeking Ms. Kerr’s military records.1 

BACKGROUND 

 Rent-A-Center is a rent-to-own retailer of furniture, electronics, appliances, and 

computers.  Answer [ECF No. 9] ¶ 6.  The EEOC’s Complaint alleges that in July 2014,  

                                                 
1 Defendant requested the military records authorization form by way of a Rule 34 request to the 
EEOC, to which the EEOC objected.  Typically it would be the Defendant’s task to file a motion 
to compel on that request. However, based on the informal conference held by the Court, the 
EEOC understands that its motion should address the matters raised by the parties during that 
conference.  Accordingly, the EEOC addresses the request for military records in this motion. 

2:16-cv-02222-EIL   # 28    Page 2 of 12                                                 
  



2 
 

 

Defendant discharged Megan Kerr, an employee at its Rantoul, Illinois retail store, because of 

her sex — specifically, because she is transgender and/or because of her gender transition.  

Complaint [ECF No. 1] ¶ 14.  

The Subpoenas and Military Records Request 

 On February 24, 2017, Defendant notified the EEOC that it intends to issue nine 

subpoenas to various employers, schools, and other entities, seeking all documents in their 

possession that concern Ms. Kerr. 2  Defendant later provided the EEOC with copies of the 

subpoenas, eight of which are at issue here.3 See Subpoenas, attached as Exhs. 1-8. 

 The five employer subpoenas state that they seek “any and all employment file records” 

of Ms. Kerr, including “but not limited to” an exhaustive list of documents that captures every 

type of record an employer might conceivably have for an employee.  See Exhs. 1-5.  Three of 

the four former employers are a pizzeria Ms. Kerr worked at in Texas in the late 1990s and two 

video game stores at which she has not worked since 2006.  The period for which the EEOC 

seeks lost wages in this case begins nearly a decade later, when Defendant terminated Ms. Kerr 

in July 2014.  The fourth former employer (Demon Dawgs) is a hot dog restaurant at which Ms. 

Kerr testified she worked for a few weeks in 2016, prior to finding employment in August 2016 

at her current employer, a musical intrument retailer (the recipient of the fifth subpoena). 

 The two educational institution subpoenas likewise seek “any and all academic records,” 

including “but not limited to” an exhaustive list of documents that captures every type of record 

a college might have concerning a student, including everything from grades, to SAT scores, to 

medical records to “any other type of document contained in your files and/or offices pertaining 

                                                 
2 In light of the filing of this motion, Defedant “shall refrain from serving the subpoena[s] upon 
any non-party until after the Court has ruled on the motion.” Report of Rule 26(f) Planning 
Meeting [ECF No. 13] ¶ 6, adopted by the Court in Minute Entry dated Sep. 13, 2016. 
3 The EEOC has notified Defendant that, despite the agency’s concerns, it will not move to quash 
one of the nine subpoenas, which is directed to the Illinois Department of Employment Security 
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to Megan Kerr....”  See Exhs. 6-7.  One subpoena is directed to Grayson College, which she 

attended around 2004-2005, and the other is directed to Morraine Valley Community College, 

which she attended for part of the 2014-2015 school year to pursue a Bachelors of Arts. 

 The eighth subpoena is directed to the Village of Rantoul Department of Public Works, 

which provided electricity and gas service to a tattoo shop that Ms. Kerr operated during her last 

year at Rent-A-Center, but which she closed in 2014.  The subpoena seeks “all documents” 

related to utility service for the shop, including “invoices and payments.”  See Exh. 8. 

 Finally, Defendant has also requested that the EEOC have Ms. Kerr complete a form that 

would authorize the release of her Army service records from 1997-2001, when she served as an 

ammunition specialist.  See Exh. 9.  During her time in the military, Ms. Kerr was the subject of 

a proceeding under the Don’t Ask Don’t Tell policy then in effect.  While she was permitted to 

complete her period of enlistment, this proceeding had a number of upsetting effects on her 

status in the military — all of which are sensitive matters that Ms. Kerr wishes to keep private.  

Discovery and the EEOC’s Claim for Lost Wages  

 Although during the parties’ meet-and-confer Defendant stated that the requested 

materials were relevant to Ms. Kerr’s “credibility,” during the recent informal conference with 

the Court Defendant focused instead on the need for information about Ms. Kerr’s lost wages. 

 In this action, the EEOC seeks lost wages from the date Ms. Kerr’s was discharged from 

Rent-A-Center, July 21, 2014, through July 31, 2016 (“Backpay Period”).  Ms. Kerr started 

working for her current employer on or around August 1, 2016.4 

                                                                                                                                                             
and seeks “any and all records” concerning “a claim for unemployment insurance” by Ms. Kerr. 
4 Originally the EEOC sought lost wages for periods after August 1, 2016, as well, since Ms. 
Kerr was earning less at her current employer than she had at Rent-A-Center.  However, as the 
pay differential at issue for that period is small, the EEOC has determined to waive any claim for 
backpay in this case for periods after July 31, 2016.  Accordingly, the EEOC hereby represents 
that it will not seek any lost wages for the period of time after Ms. Kerr began working at her 
current employer. The EEOC will supplement its Rule 26(a)(1) disclosures accordingly. 
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 During discovery, the EEOC has provided information and documents reflecting Ms. 

Kerr’s earned income (or lack thereof) for the Backpay Period.  To document any earned income 

after Ms. Kerr’s termination from Rent-A-Center, the EEOC has had Ms. Kerr complete IRS 

Form 4506-T (Request for Transcript of Tax Return), for 2013, 2014, and 2015, which caused 

the IRS to generate a reports of all Form W-2 and 1099 information for Ms. Kerr during those 

years.  Those reports were given to Defendant on November 9, 2016.  The EEOC is in the 

process of requesting 2016 tax transcript information from the IRS, and will produce that too.5   

 Accordingly, to the limited extent the subpoenas seek interim earnings information that is 

genuinely relevant and proportional to the needs of this litigation, they entirely duplicate 

discovery requests to which the EEOC has responded.  

ARGUMENT 

 Rule 26(c) authorizes a party to move for a protective order “to protect a party or person 

from annoyance, embarrassment, oppression, or undue burden or expense....”  Fed. R.Civ.P. 

26(c)(1).  Rule 45(d)(3) additionally requires that, on timely motion, a court “must quash or 

modify a subpoena that ... subjects a person to undue burden.”  Fed.R.Civ.P. 45(d)(3).  

Moreover, “[o]n motion or on its own, the court must limit the frequency or extent of discovery 

otherwise allowed by these rules ... if it determines that: (i) the discovery sought is unreasonably 

cumulative or duplicative, or can be obtained from some other source that is more convenient, 

less burdensome, or less expensive....”  Fed.R.Civ.P. 26(b)(2)(C) (emphasis added). 

 The rules also limit the scope of discovery to matters that are “relevant to any party’s 

claim or defense and proportional to the needs of the case, considering the importance of the 

issues at stake in the action, the amount in controversy, ... the importance of the discovery in 

resolving the issues, and whether the burden or expense of the proposed discovery outweighs its 

                                                 
5 The IRS’s tax transcript reports for a particular year become available sometime during the first 
few months of the subsequent year, and so the 2016 transcript report should be available shortly. 
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likely benefit.” Fed.R.Civ.P. 26(b)(1).  The Supreme Court has recognized that the prospect of 

employer-defendants “as a routine matter undertak[ing] extensive discovery into an employee’s 

background or performance on the job [at other employers]” is a “not an insubstantial” concern, 

but one that the Court assumed district courts would prevent through application “appropriate 

provisions of the Federal Rules of Civil Procedure.”  See McKennon v. Nashville Banner Co., 

513 U.S. 352, 363 (1995) (discussing risks of the “after-acquired evidence” defense). 

 Applying the discovery limits set forth in the appropriate provisions of the rules, 

Defendant’s proposed subpoenas should be quashed and its inquiry into Ms. Kerr’s military 

service nearly two decades ago should be prohibited.  The subpoenas’ broad and undifferentiated 

requests for “all information” within the employers’ and schools’ possession would sweep up all 

kinds of information that is irrelevant to this case. 

 To the extent any relevant interim earnings information happens to be encompassed by 

any of the employer subpoenas, the EEOC has produced and will continue to produce W-2 

information from Ms. Kerr and/or from the IRS that reflects any amounts earned by her after her 

discharge from Rent-A-Center.  Cf. 42 U.S.C. § 2000e-5(g)(1) (backpay may be reduced by 

“interim earnings”).  To address any doubt Defendant may have as to whether Ms. Kerr has all of 

her W-2 and 1099 forms, the EEOC has had her complete IRS Form 4506-T (Request for 

Transcript of Tax Return), so that a complete record of such information is obtained from the 

IRS directly.  Given this, the proposed subpoenas have no “likely benefit,” Fed.R.Civ.P. 

26(b)(1), and even if they did, it would be too attenuated and speculative to outweigh the 

reputational and privacy injuries they would impose on Ms. Kerr. 

 Moreover, Ms. Kerr’s compensation during late 1990s and early 2000s (from the pizzeria 

and video game stores in Texas) is irrelevant to a claim for backpay that spans July 2014 through 

July 2016.  Likewise, because the Backpay Period ends in July 2016, Ms. Kerr’s compensation at 

her current employer, between August 2016 and the present, is also irrelevant.  The EEOC 
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expects that the Ms. Kerr’s earnings during her brief stint at Demon Dawgs earlier in 2016 will 

be reflected in the IRS tax transcript report for 2016 or other pay records that can be provided.6 

 The interests Defendant has articulated in issuing the proposed subpoenas are either 

wholly irrelevant or of extremely attenuated relevance that does not satisfy the balancing 

required by Rule 26(b)(1).  In its meet-and-confer with the EEOC, Defendant has suggested that 

the records sought by the subpoenas are relevant to Ms. Kerr’s “credibility.”  Defendant appears 

to hope that by obtaining large batches of records from various institutions with which Ms. Kerr 

has been associated over the last couple decades, it will be able to document instances in which 

Ms. Kerr has inaccurately represented some aspect of her life to someone, somewhere.   

Courts in this circuit have rejected such rationales for issuing subpoenas to subsequent 

(or prior) employers, deeming them to be speculative, harassing, and an abuse of the discovery 

process. As one court noted: “If filing what is, by all appearances to the court, a fairly routine 

case alleging individual employment discrimination opens up the prospect of discovery directed 

at all previous, current, and prospective employers, there is a serious risk that such discovery can 

become ‘an instrument for delay or oppression.’”  Perry v. Beck Lock Corp., 1999 WL 

33494858, *2 (S.D. Ind. 1999).  “The fact that one can imagine these subpoenas leading to the 

discovery of admissible evidence is not alone sufficient to justify their enforcement.”  Id.   

In Perry, the defendant issued subpoenas to the plaintiff’s past, prospective and current 

employers for the purposes of developing an after-acquired evidence defense, investigating any 

performance or discipline problems of the plaintiff, and discovering if the plaintiff had filed 

frivolous discrimination claims against other employers.  Id. at *2-3.  The court granted the 

plaintiff’s motion to quash because “there is no specific reason before the court suggesting that 

                                                 
6 The EEOC notes that Defendant has not raised with the EEOC any concern it may have about 
missing wage information from Demon Dawgs.  Had Defendant raised this concern with the 
EEOC, we could have attempted to address it outside the context of motion practice. 
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the discovery [defendant] seeks from plaintiff’s past, current, and prospective employers would 

have any material importance for resolving the issues presented in this case.”  Id. at *3.   

Perry is not alone in reining in such sweeping use of the discovery rules.  See EEOC v. 

United Road Towing, Inc., Case No. 10-cv-6259 (N.D.Ill.) (Castillo, J.) (“I do think this is pretty 

aggressive lawyering. There are collateral consequences to this type of discovery. I think there’s 

a gentler way to proceed than this way, and I would hate to see something happen to this 

claimant with this employer because of this discrepancy”) (Tr. of Proceedings, July 19, 2011, 

attached as Exh. 9); EEOC v. Jewel Food Stores, Inc., Case No. 04-cv-8139 (N.D.Ill.) 

(Gottschall, J.) (granting motion to quash subpoena stating that it represented merely a “fishing 

expedition” into the charging party’s prior employment; and further holding that the prejudice of 

such a subpoena to the charging party outweighed any potential benefit to the defendant) (Tr. of 

Proceedings, April 14, 2005, attached as Exh. 10); EEOC v. Caterpillar Inc., Case No. 03-cv-

5363 (N.D.Ill.) (Pallmeyer, J.) (granting motion to quash subpoena because the request was 

“harassing” and “all of the information that’s relevant can be obtained from [the Charging Party] 

or from the EEOC directly”) (Tr. of Proceedings, February 18, 2005, attached as Exh. 11); 

EEOC v. Pepsi Americas, Inc., Case No. 03-cv-6576 (N.D.Ill.) (Shadur, J.) (granting motion for 

protective order because subpoena for records of plaintiff-intervenor’s current employer “has all 

of the earmarks of basically harassment” and “is the kind of thing for which discovery is not 

geared”) (Tr. of Proceedings, September 17, 2004, attached as Exh. 12);  see also Collins v. 

Midwest Medical Records Assoc., Inc., 2008 WL 789471, at * 1-2 (E.D. Wis. Feb. 7, 2008) 

(granting motion to quash subpoenas to the plaintiff’s current and former employers because the 

defendant did not establish that the documents were sufficiently relevant to outweigh the harm to 

the plaintiff and were only subpoenaed to see “what might be out there”); Woods v. Fresenius 

Med. Care Group of North Am., 2008 WL 151836, at *2 (S.D. Ind. Jan. 16, 2008) (“Because the 

Defendant has failed to demonstrate that its subpoenas to the Plaintiff’s past and current 
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employers are based upon anything other than the Defendant’s hope that the documents sought 

might prove useful in this case, the Plaintiff’s motion to quash the subpoenas is granted”).7 

 By issuing the proposed subpoenas, Defendant would alert Ms. Kerr’s current and former 

employers that she is involved in litigation brought against another former employer.  This harm 

is more than just hypothetical. Aggrieved individuals in the EEOC’s cases routinely express 

concern their employment prospects will be harmed if other employers learn that they have filed 

charges against or are otherwise involved in litigation against a former employer.8 

 In short, “an employment discrimination plaintiff does not open her entire work history 

up for discovery by the defendant as a matter of course.”  Woods, 2008 WL 151836, at *1.  

“[R]ather, the defendant must demonstrate a specific reason why the information is relevant to 

the particular claims and defenses in the case at hand.”  Id. (emphasis added).  The primary issue 

in this suit is whether Defendant discharged Ms. Kerr because of sex or not.  Her work history 

and school records “have nothing to do with that[, a]nd any peripheral relevance the requested 

                                                 
7 The fact that some of the employers at issue here are not Ms. Kerr’s current employer does not 
eliminate this harm, as employers routinely ask for and check references from prior employers.  
Additionally, as the court noted in Jewel Food Stores, Inc., subpoenas to subsequent employers 
make it costly for employers to employ claimants in discrimination cases and are therefore 
prejudicial to the claimants.  See Jewel, Exh. 4 at pp. 3-4;  see also Graham v. Casey’s General 
Stores, 206 F.R.D. 251, 256 (S.D. Ind. 2002) (recognizing that the plaintiff had “a legitimate 
concern that a subpoena sent to her current employer under the guise of a discovery request 
could be a tool for harassment and result in difficulties for her in her new job”).  
8 The chilling effect of a defendant’s seeking highly private and personal information for a 
victim of discrimination simply as a matter of course additionally burdens the EEOC’s law 
enforcement responsibilities.  The EEOC’s principal purpose in bringing this suit is to enforce 
Title VII and to deter future violations by this and other employers. See General Telephone Co. 
of Northwest, Inc. v. EEOC, 446 U.S. 318, 326 (1980); In re Bemis, 279 F.3d 419, 422 (7th Cir. 
2002) (“EEOC’s primary role is that of a law enforcement agency and it is merely a detail that it 
pays over any monetary relief obtained to the victims of the defendant’s violation rather than 
pocketing the money itself and putting them to the bother of suing separately.”).  The EEOC 
cannot, as a practical matter, do that effectively without the cooperation of aggrieved individuals.  
If being involved in a suit such as this involves, as a matter of course, opening up most aspects of 
one’s life to searching examination by defendant’s lawyers, rational people will more frequently 
decline to participate, undermining the government’s goals of specific and general deterrence. 
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documents might conceivably have is decisively outweighed by the potential for harassment or 

reputational injury presented by a subpoena to such a former employer.”  See Vuona v. Merrill 

Lynch & Co., 2011 WL 5553709, at *9 (S.D.N.Y. Nov. 15, 2011). 

 Defendant apparently wishes to attack Ms. Kerr’s credibility by pointing to inaccuracies 

in certain of Ms. Kerr’s resumes.  However, Ms. Kerr has already acknowledged any known 

errors at her deposition when asked:  For example, one online resume indicates incorrectly that 

Ms. Kerr received a combat service ribbon from the Army, when in fact she received an “Army 

service ribbon” (not connected with combat).  Ms. Kerr unequivocally agreed at her deposition 

that she does not have a combat service ribbon, and so even if this is permitted to be raised at 

trial, Defendant already has all the information it needs in order to contradict the statement in the 

resume.9 To take another example, Defendant appears to want to see whether Ms. Kerr really 

received an EMT certificate from Grayson College in 2005.  The EEOC is aware of no reason to 

doubt that she did, and Defendant has not shared any such reason with the EEOC.  Defendant 

should not be permitted to subpoena Ms. Kerr’s entire academic record on the hope that some 

inconsistency turns up.10 

 Finally, the subpoena to the Village of Rantoul is simply irrelevant.  The Rent-A-Center 

store manager who fired Ms. Kerr — supposedly for using a company vehicle without 

permission — has testified that he believed Ms. Kerr was using the company vehicle to move her 

own personal belongings rather than to deliver merchandise.  His stated reason for suspecting 

this is that he believed at the time that Ms. Kerr had been evicted from her home, see Exh. 13 

                                                 
9 Moreover, Defendant would have no use at trial for the documents it seeks because “extrinsic 
evidence is not admissible to prove specific instances of a witness’s conduct in orde trto attack or 
support the witness’s character for truthfulness.”  F.R.E. 608(b). 
10 Defendant has suggested that these matters are relevant to mitigation because prospective 
employers may not have hired Ms. Kerr because of the errors Defendant hopes to discover 
through these subpoenas.  However, prospective employers do not have subpoena power and so 
could not have conducted the wide-ranging search for inaccuracies that Defendant proposes here. 
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¶ 7, although he stated at his deposition that more lately he leans more toward the view that it 

was the tattoo shop from which she had been evicted.  This subpoena thus appears to be an effort 

to find support for the store manager’s present suspicion that there was an eviction involving the 

tattoo shop.  Apart from the fact that it is entirely unclear how utility records would show this, 

this is also simply irrelevant.  The issue in this case is whether the store manager’s alleged 

nondiscriminatory reason for firing Ms. Kerr in 2014 was genuine. Utility records that the 

manager never saw in 2014 can’t answer that.  The subpoena should be quashed.  

CONCLUSION 

 Defendant’s subpoenas and military records request are irrelevant, what little relevant 

information they encompass can be obtained in less intrusive, harassing, and burdensome ways, 

and any marginal benefit of these requests is far outweighed by their privacy and reputational 

costs to Ms. Kerr.  The subpoenas should be quashed and the military records request prohibited. 

 

March 21, 2017    Respectfully Submitted,  

 s/ Justin Mulaire   
U.S. Equal Employment Opportunity Commission 
33 Whitehall St., Fl. 5 
New York, NY  10004 
312-336-3744 
 
Miles Shultz 
Trial Attorney 
U.S. Equal Employment Opportunity Commission 
500 W. Madison St., Ste. 2000 
Chicago, IL  60661 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on today’s date, I caused the EEOC’S MOTION TO QUASH EIGHT 

SUBPOENAS AND FOR A PROTECTIVE ORDER to be served upon counsel to Defendant via 

the court’s Electronic Case Filing system, pursuant to Local Rule 5.3(A). 

 I further certify that I attempted to file the foregoing document on the evening of March 21, 

2017, but I encountered technical difficulty with the ECF system and was unable to file, and so I 

served the document upon opposing counsel by electronic mail at that time.  

 
March 22, 2017    Respectfully Submitted,     
 
        s/ Justin Mulaire   
      U.S. Equal Employment Opportunity Commission 
      33 Whitehall St., Fl. 5 
      New York, NY  10004 
      212-336-3744 
 

2:16-cv-02222-EIL   # 28    Page 12 of 12                                                
   



E-FILED
 Wednesday, 22 March, 2017  09:16:22 AM 

 Clerk, U.S. District Court, ILCD

2:16-cv-02222-EIL   # 28-1    Page 1 of 5                                                
   



2:16-cv-02222-EIL   # 28-1    Page 2 of 5                                                
   



2:16-cv-02222-EIL   # 28-1    Page 3 of 5                                                
   



2:16-cv-02222-EIL   # 28-1    Page 4 of 5                                                
   



2:16-cv-02222-EIL   # 28-1    Page 5 of 5                                                
   



E-FILED
 Wednesday, 22 March, 2017  09:16:22 AM 

 Clerk, U.S. District Court, ILCD

2:16-cv-02222-EIL   # 28-2    Page 1 of 5                                                
   



2:16-cv-02222-EIL   # 28-2    Page 2 of 5                                                
   



2:16-cv-02222-EIL   # 28-2    Page 3 of 5                                                
   



2:16-cv-02222-EIL   # 28-2    Page 4 of 5                                                
   



2:16-cv-02222-EIL   # 28-2    Page 5 of 5                                                
   



E-FILED
 Wednesday, 22 March, 2017  09:16:22 AM 

 Clerk, U.S. District Court, ILCD

2:16-cv-02222-EIL   # 28-3    Page 1 of 5                                                
   



2:16-cv-02222-EIL   # 28-3    Page 2 of 5                                                
   



2:16-cv-02222-EIL   # 28-3    Page 3 of 5                                                
   



2:16-cv-02222-EIL   # 28-3    Page 4 of 5                                                
   



2:16-cv-02222-EIL   # 28-3    Page 5 of 5                                                
   



E-FILED
 Wednesday, 22 March, 2017  09:16:22 AM 

 Clerk, U.S. District Court, ILCD

2:16-cv-02222-EIL   # 28-4    Page 1 of 5                                                
   



2:16-cv-02222-EIL   # 28-4    Page 2 of 5                                                
   



2:16-cv-02222-EIL   # 28-4    Page 3 of 5                                                
   



2:16-cv-02222-EIL   # 28-4    Page 4 of 5                                                
   



2:16-cv-02222-EIL   # 28-4    Page 5 of 5                                                
   



E-FILED
 Wednesday, 22 March, 2017  09:16:22 AM 

 Clerk, U.S. District Court, ILCD

2:16-cv-02222-EIL   # 28-5    Page 1 of 5                                                
   



2:16-cv-02222-EIL   # 28-5    Page 2 of 5                                                
   



2:16-cv-02222-EIL   # 28-5    Page 3 of 5                                                
   



2:16-cv-02222-EIL   # 28-5    Page 4 of 5                                                
   



2:16-cv-02222-EIL   # 28-5    Page 5 of 5                                                
   



E-FILED
 Wednesday, 22 March, 2017  09:16:22 AM 

 Clerk, U.S. District Court, ILCD

2:16-cv-02222-EIL   # 28-6    Page 1 of 5                                                
   



2:16-cv-02222-EIL   # 28-6    Page 2 of 5                                                
   



2:16-cv-02222-EIL   # 28-6    Page 3 of 5                                                
   



2:16-cv-02222-EIL   # 28-6    Page 4 of 5                                                
   



2:16-cv-02222-EIL   # 28-6    Page 5 of 5                                                
   



E-FILED
 Wednesday, 22 March, 2017  09:16:22 AM 

 Clerk, U.S. District Court, ILCD

2:16-cv-02222-EIL   # 28-7    Page 1 of 5                                                
   



2:16-cv-02222-EIL   # 28-7    Page 2 of 5                                                
   



2:16-cv-02222-EIL   # 28-7    Page 3 of 5                                                
   



2:16-cv-02222-EIL   # 28-7    Page 4 of 5                                                
   



2:16-cv-02222-EIL   # 28-7    Page 5 of 5                                                
   



E-FILED
 Wednesday, 22 March, 2017  09:16:22 AM 

 Clerk, U.S. District Court, ILCD

2:16-cv-02222-EIL   # 28-8    Page 1 of 5                                                
   



2:16-cv-02222-EIL   # 28-8    Page 2 of 5                                                
   



2:16-cv-02222-EIL   # 28-8    Page 3 of 5                                                
   



2:16-cv-02222-EIL   # 28-8    Page 4 of 5                                                
   



2:16-cv-02222-EIL   # 28-8    Page 5 of 5                                                
   



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION,

Plaintiff,

-vs-

UNITED ROAD TOWING, INC.,

Defendant.

)
)
)
)
)
)
)
)
)
)
)

Case No. 10 C 6259

Chicago, Illinois
July 19, 2011
9:53 a.m.

TRANSCRIPT OF PROCEEDINGS
BEFORE THE HONORABLE RUBEN CASTILLO

APPEARANCES:

For the Plaintiff: MS. LAURIE S. ELKIN
MS. BRANDI LORRAINE DAVIS
Equal Employment Opportunity Commission
500 W. Madison Street
Suite 2000
Chicago, IL 60661
(312) 869-8105
E-mail: Brandi.davis@eeoc.gov

Laurie.elkin@eeoc.gov

For the Defendant: MS. RACHEL BETH COWEN
DLA Piper LLP (US)
203 N. LaSalle Street
Suite 1900
Chicago, IL 60601
(312) 368-4000
E-mail: Rachel.cowen@dlapiper.com

Court Reporter:

KATHLEEN M. FENNELL, CSR, RPR, RMR, FCRR
Official Court Reporter
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(Proceedings heard in open court:)

THE CLERK: 10 C 6259, EEOC versus United Road

Towing.

THE COURT: Good morning.

MS. COWEN: Good morning, your Honor. Rachel Cowen

on behalf of the defendant United Road and Towing.

MS. ELKIN: Good morning, your Honor. Laurie Elkin

and Brandi Davis on behalf of the EEOC.

THE COURT: Okay.

MS. ELKIN: Your Honor, this is our motion to quash

two subpoenas, one with regard to claimant Micky Epeards and

one with regard to claimant William Snyder. I do believe that

the subpoena with regard to Mr. Epeards is now moot --

THE COURT: Okay.

MS. ELKIN: -- so our motion is moot on that.

THE COURT: That would have been to which of the

towing services?

MS. ELKIN: To Garner Towing Service.

THE COURT: Okay.

MS. ELKIN: So we are only at issue now with respect

to the subpoena --

THE COURT: To Tucson Care --

MS. ELKIN: Yes.

THE COURT: -- Car Care Towing?

MS. ELKIN: Yes. That is the claimant's current
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employer.

The defendant claims in its motion that it served the

subpoena on the current employer because we had said in our

interrogatory answers that Mr. Snyder worked as a taxicab

driver, but we've produced a W-2 from a towing service, and

it's true that he has worked for both of those.

It may have been that at the time we answered the

interrogatory answers he had been working as a taxicab driver,

but he also works for the towing company, and they said they

needed to resolve the ambiguity between those two, so they

served a subpoena. We certainly could have resolved that

ambiguity and take the position that a subpoena served on a

current employer is inherently harassing because it puts the

current employer on notice that the claimant has litigation

pending against a former employer.

THE COURT: Okay. Do you want to respond?

MS. COWEN: Yes, your Honor.

In our motion -- or as our response indicates, we do

have a relevant basis to serve the subpoena. The case law

that is cited in the EEOC's brief, and their brief suggests

that there is somehow a per se rule that, in fact, a defendant

in an employment discrimination suit can never serve a

plaintiff or a litigant's current employer.

In fact, the case law is very clear that really the

inquiry that this Court should perform is no different than in
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any other discovery request, and that is whether there's a

good-faith, relevant basis for the information. Here we

certainly do have a good-faith, relevant basis for the

information.

There was conflict in the discovery responses, and

today is the first time I'm hearing that, in fact, the

interrogatory answers failed to disclose the existence of the

towing company and failed to disclose the earnings from the

taxicab service.

If you would read the interrogatory answers, you

would see that the dollars that are on the W-2 match exactly

the dollars that were claimed to be earned by the taxicab

service, and so we did ask the EEOC to disclose and only

served the subpoena after they answered inconsistently, and it

was that answer that triggered the need for the subpoena.

But also, I think it is critical, it's not just a

matter of how much did Mr. Snyder earn, but what is he doing?

Because one of the inquiries in this pattern and practice case

is whether the individual claimants for whom the EEOC seeks

relief is are they actually qualified individuals with

disabilities, and whether Mr. Snyder is capable or able to

currently drive a tow truck is going to go to the heart of

that issue.

With regard to Ms. Elkin's suggestion that we should

have sought the information from them first, in addition to
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the fact that the interrogatory answer is what dictated it,

your Honor may recall we have had significant trouble getting

documents from the EEOC pursuant to subpoena. It took five

months for them to produce medical records because, as

Ms. Elkin explained, it's extremely difficult for the EEOC to

set up vendors in their system, to issue subpoenas. The

process is incredible, and if Ms. Elkin is going to --

THE COURT: Well, let me ask you this, once you got

the EEOC answers and you saw this discrepancy, did you even

bother to contact them about the discrepancy?

MS. COWEN: We have had numerous conversations and

asked four times for them to supplement the -- in particular

this interrogatory --

THE COURT: That's not a direct answer to my

question.

MS. COWEN: I did not raise the specific inquiry

until this dispute arose when Ms. Elkin asked why we are

issuing the subpoena.

However, we have, on numerous occasions, asked them.

We've said, these appear incomplete. There are more

applicants or more claimants whose information is incomplete.

We did not single out Mr. Snyder in each of those

communications.

THE COURT: Okay.

MS. ELKIN: Your Honor --
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THE COURT: Let me just stop you. I've got another

question for you.

Are you aware that this Court has a standing order

that requires you to obtain pre-approval from this Court

before issuing any discovery? Are you aware of that?

MS. COWEN: Before issuing any -- no, your Honor, I'm

not aware that each time we serve discovery requests, we're

supposed to come in. I apologize.

THE COURT: Okay. You're probably not aware of it

because I don't strictly enforce it. I kind of sit back and

decide which cases are troublesome and which case I'm going to

strictly enforce that order in, and you just became one of

them. So on that basis of failure to comply with the standing

order of this Court, I'm quashing the subpoena.

I do think this is pretty aggressive lawyering.

There are collateral consequences to this type of discovery.

I think there's a gentler way to proceed than this way, and I

would hate to see something happen to this claimant with this

employer because of this discrepancy. That's all I would say.

So the motion is granted.

MS. ELKIN: Thank you, your Honor.

THE COURT: Now, before you walk away, I've been

thinking about this case, and what is bothersome to me when I

look at the pendency of this case is the lack of a trial date.

So you're going to come back here, I'm not going to
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catch you out of the blue, you're going to come back here on

August 16th at 9:45 for the express purpose of setting a firm

trial date in this case, and then once we set that date, we're

going to work our way backwards through the rest of the

schedule, but I want to look at this case from now on with a

firm trial date in mind.

See you then. Thank you.

MS. ELKIN: Thank you, your Honor.

MS. COWEN: Thank you, your Honor.

(Which were all the proceedings heard.)

CERTIFICATE

I certify that the foregoing is a correct transcript from

the record of proceedings in the above-entitled matter.

/s/Kathleen M. Fennell February 10, 2016

                                                   
Kathleen M. Fennell Date
Official Court Reporter
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