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The Honorable Joseph F. Bianco
Unites States District Court Judge
United States District Court
Eastern District of New York

100 Federal Plaza

Central Islip, NY 11722

" Re: Zardav. Altitude Express, Inc. and Raymond Maynard
Case No.: 10-CV-04334 (JFB) (GRB)

Your Honor:

We are counsel for Defendants in the above-referenced matter. Pursuant to Your Honor’s
February 17, 2015 Order issued during the parties’ telephone conference, Defendants annex their
objections to Plaintiff’s proposed testimony for trial as Exhibit A and Defendants’ proposed
testimony for trial as Exhibit B (Plaintiff’s designated portions are highlighted in yellow, and
Defendants’ designated portions are highlighted in blue). o

Generally, Defendants’ objections to Plaintiff's proposed testimony are based upon
televance and/or hearsay. Pursuant to Federal Rule of Evidence (“FRE”) 401, “evidence is
relevant if: (a) it has a tendency to make a fact more or less probable than it would be without the
evidence; and (b) the fact is of consequence in determining the action.” FRE 402 provides
“[t]rrelevant evidence is not admissible.” Here, a number of Plaintiff’s designated portions of the
proposed testimony carry no weight towards the outcome of this action. Thus, they are irrelevant
and not admissible. Likewise, FRE 801(c) defines hearsay as “a statement that: (1) the declarant
does not make while testifying at the current trial or heating; and (2) a party offers in evidence to
prove the truth of the matter asserted in the statement.” Notwithstanding the circumstances in this
case, Plaintiff designates portions of testimony that include statements made by individuals other
than Plaintiff. These statements are not admissible because they constitute hearsay, and as such,
should be excluded.

In addition, we write in response to Plaintiff’s March 3, 2015 motion in limine. [ECF Doc.
No. 190] For the following reasons, we respectfully submit Plaintiff’s motion should be denied in
its entirety.
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- After careful review of Plaintiffs motion, it remains unclear to Defendants as to what,
specifically, Mr. Antollino requests in connection with Lauren Callanan (“Ms. Callanan™). [ECF
Doc. No. 190] Mr. Antollino appears to indicate that in order for Ms. Callanan to appear at trial
as a witness, he must issue her a subpoena because pursuant to Federal Rules of Civil Procedure
32 and 45, Ms. Callanan is both available and within the Court’s jurisdiction. Despite these facts,
Mr. Antollino endeavors to demonstrate that requiring him to subpoena Ms. Callanan would be an
“abuse of Court power.” [ECF Doc. No. 190]

Mr. Antollino’s logic for utilizing Ms. Callanan’s deposition testimony, rather than
producing her as a live witness at trial is flawed. First, The Federal Rule of Civil Procedure
32(a)(4) provides in relevant part:

[a] party may use for any purpose the deposition of a witness, whether or not a
party, if the court finds . . . that the witness is more than 100 miles from the place
of hearing or trial or is outside the United States, unless it appears that the
witness’s absence was procured by the party offering the deposition. -

Mr. Antollino states that he has Ms. Callanan’s “last known address,” but proceeds to provide the
Court with a range of 94 to 102 miles between Central Islip and Sparta, New Jersey, the town in -
which Ms. Callanan resides. [ECF Doc. No. 190] Even with Mr. Antollino’s efforts to construe
the language of Rule 32(a)(4) in his favor, the Rule provides that the measurement is between the
witness and the place of trial, not just the general vicinities where each is located. Here, the most
direct route between Ms. Callanan’s residence in Sparta, New J ersey and the Federal Court
Building in Central Islip, New York is 93.8 miles. (Ex. C) As such, Ms. Callanan is within 100
miles of the Federal Court Building and Rule 32(a)(4) does not apply.

Second, the preference for live testimony is well-settled within the Circuit. Aristocrat
Leisure Ltd. v. Deutsche Bank Trust Co. Americas,262 F R.D. 293 (SDN.Y. 2009) (citing Napier
v. Bossard, 102 F.2d 467, 469 (2d Cir. 1939). “The deposition has always been, and still is, treated
as a substitute, a second-best, not to be used when the original is at hand.” Aristocrat Leisure Ltd.
v. Deutsche Bank Trust Co. Americas, 262 F.R.D. 293, 300 (S.D.N.Y. 2009) (quoting Napier v.
Bossard, 102 F.2d 467, 469 (2d Cir. 1939). Following that logic, Ms. Callanan should be called
as a witness to provide live testimony because Plaintiff presented no evidence proving that she is
unavailable for trial. See Fed. R. Civ. P. 32 (stating that a witness as unavailable when he or she
is deceased, more than 100 miles from the courthouse, aged, infirm, imprisoned, or unable to be
subpoenaed). In attempting to create the illusion that Ms. Callanan is unavailable, Mr. Antollino
states when he called Ms. Callanan asking her if she wanted to speak about the case, she responded
“[n]o, “that part of my life is behind me.” Ms. Callanan’s response alone does not qualify Ms.
Callanan as unavailable. See Fed. R. Civ. P. 32.

Mr. Antollino continues and suggests that securing Ms. Callanan’s attendance at trial
through a subpoena will “deter truthful testimony, not only by current employees, but also former
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employees” and further that a Court issued subpoena will “re-enforce the stereotype of a
disgruntled employee: a stereotype that hurts former employees as a class, makes people ‘not want
to become involved,” and embarrasses one person for such a tiny reason — to authenticate a few
words and sentences?” Here, Mr. Antollino presents statements that are without merit. His
strenuous opposition to calling Ms. Callanan suggests that their conversation did not go well and
that he, in fact, does not want Ms. Callanan to testify at trial. However, that does not render Ms.
Callanan unavailable and Mr. Antollino’s stated interest in not presenting a “disgruntled
employee” does not outweigh Defendants’ interest and right of cross-examination. See Fed. R.
Evid. 403. Defendants should have the opportunity to cross-examine Ms. Callanan, See Fed. R.
Evid. 611 & 901. Therefore, Defendants respectfully request Your Honor deny Plaintiff’s motion
in its entirety.

Additionally, we seek to exclude Ira.Helfand (“Mr. Helfand”) as a potential witness in this
case. Under Federal Rule of Civil Procedure 26(a), a party’s initial disclosures must identify
witnesses who are “likely to have discoverable information . . . that the disclosing party may use
to support its claims or defenses.” Fed. R. Civ. P. 26(a)(1)(A). There is also an affirmative
obligation to supplement these initial disclosures “in a timely manner” if they become incomplete
or incorrect. Fed. R. Civ. Pro. 26(e)(1)(A). Failure to satisfy these obligations precludes a party
from using the withheld information as evidence at trial. Alfano v. Nat 'l Geographic Channel, No.
CV 06-3511 (NG) (JO), 2007 WL 2982757, at *1 (E.D.N.Y. Oct. 5, 2007).

Here, Mr. Helfand was not included in Plaintift’s Rule 26 Disclosure Statement. Only after
the close of discovery did Plaintiff, for the first time on October 29, 2012, disclosed Ira Helfand
as a potential witness in Plaintiff’s Amended Rule 26 Disclosure Statement. In fact, throughout
the entire discovery process, Ira Helfand was only mentioned once during Plaintiff’s deposition in
response to being asked “who were friends that you spoke to” after he was suspended, but prior to
his termination. Plaintiff responded “I spoke to another friend that I’ve known in Massachusetts
that’s dealt with situations complex — complex situations.” (P1. Dep. pp. 113-14) As such, Plaintiff
should be precluded from calling Mr. Helfand as a witness at trial.

Defendants’ counsel remains available should Your Honor require any additional
information regarding this submission.

Respectfully submitted,

ZABELL & ASSOCIATES, P.C.

: pregory Antollino, Esq. (via Electronic Case Filing); client
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

DONALD ZARDA,

Plaintiff, CASE NO.: 10-CV-4334(JFB)(ARL)
- against -

ALTITUDE EXPRESS, INC. d/b/a SKYDIVE
LONG ISLAND, and RAY MAYNARD,

Defendants.

Defendants’ objections to Plaintiff’s proposed deposition testimony to be read at trial:

¢ 4:2-11 — Defendants object on the grounds that this is not the deponent’s words;

¢ 5:13-22 — Defendants object on the grounds that this testimony is wholly irrelevant;

» 6:2-13 - Defendants object on the grounds that this testimony is irrelevant;

¢ 21:3-23 - Defendants object on the grounds that this testimony contains impermissible
hearsay; _

e 40:2-11; 17-25 — Defendants object on the ground that this testimony does not provide the
context of the testimony for the jury. However, Defendants will not object to this testimony
should Plaintiff also offer lines 12 through 14 to provide the jury with the entire context of
the testimony;

o 44:17-25; 45:2-6 — Defendants object on the grounds that this testimony contains
impermissible hearsay;

e 52:9-25; 53:3-2 - Defendants object on the ground that this testimony does not provide the
context of the testimony for the jury. However, Defendants will not object to this testimony
should Plaintiff also offer line 2 on page 53 to provide the jury with the entire context of
the testimony; |

e 40:7-25 — Defendants object on the grounds that this testimony contains impermissible
hearsay;

o 67:2-17; 67:23-25; 68:2-7 — Defendants object on the ground that this testimony does not
provide the context of the testimony for the jury. However, Defendants will not object to
this testimony should Plaintiff also offer lines 18 through 20 on page 67 to provide the jury
with the entire context of the testimony;

¢ 74:21-25; 75:2-11 — Defendants object on the ground that this testimony is wholly
irrelevant and contains impermissible hearsay;
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78:2-11; 78:18-22 — Defendants object on the ground that this testimony does not provide
the context of the testimony for the jury. However, Defendants will not object to this
testimony should Plaintiff also offer lines 11 through 17 to provide the jury with the entire
context of the testimony;

81:20-21 — Defendants object on the ground that this testimony is irrelevant;

85:21-22; 86:2-16 - Defendants object on the ground that this testimony does not provide
the context of the testimony for the jury. However, Defendants will not object to this
testimony should Plaintiff also offer lines 23 through 25 on page 85 and line 2 on page 86
to provide the jury with the entire context of the testimony;

109:2-4; 109:12-15 — Defendants object on the ground that this testimony does not provide
the context of the testimony for the jury. However, Defendants will not object to this
testimony should Plaintiff also offer lines 5 through 11 to provide the jury with the entire
context of the testimony;

113:12-19 — Defendants object on the ground that this testimony contains impermissible
hearsay;

119:3-9 — Defendants object on the ground that this testimony is wholly irrelevant;
130:16-25 — Defendants object on the ground that this testimony does not provide the
context of the testimony for the jury. However, Defendants will not-object to this testimony
should Plaintiff also offer 11nes 18 through 23 to provide the jury with the entire context of
the testimony;

131:22-22; 131:25; 132:2-10 — Defendants object on the ground that this testimony does
not provide the context of the testimony for the jury. However, Defendants will not object
to this testimony should Plaintiff also offer lines 23 through 24 on page 131 to provide the
jury with the entire context of the testimony;

133:2-5 — Defendants object on the ground that this testimony begmnmg with the word
“but” on line 2 contains impermissible hearsay;

133:13-24 — Defendants object on the ground that this testimony beginning with the word
“I felt” on line 13 contains impermissible hearsay;

134:12-22 — Defendants object on the ground that this testimony contains impermissible
hearsay;

137:18-24; 138:2-25; 139:2 - Defendants object on the ground that this testimony does not
provide the context of the testimony for the jury. However, Defendants will not object to
this testimony should Plaintiff also offer lines 2 through 12 on 1 page 138 to provide the jury
with the entire context of the testimony;

139:8-10 ~ Defendants object on the ground that this testimony does not provide the
context of the testimony for the jury. However, Defendants will not object to this testimony
should Plaintiff also offer line 11 to provide the jury with the entire context of the
testimony;

147:18-25; 148:2-10 — Defendants object on the ground that this testimony is wholly .

irrelevant;
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o 183:15-25; 184:2-25 — Defendants object on the ground that this testimony does not
provide the context of the testimony for the jury. However, Defendants will not object to
this testimony should Plaintiff also offer line 2 on page 184 to provide the jury with the
entire context of the testimony;

e 210:25; 211:2-13 — Defendants object on the ground that this testimony contains
impermissible hearsay.

* 226:2-14 — Defendants object on the ground that this testimony is wholly irrelevant;

s 227:6-22 — Defendants object on the ground that this testimony is wholly irrelevant;

o 229:16-18; 230:16-25; 231:2-25; 232:2-7 — Defendants object on the ground that this
testimony does not provide the context of the testimony for the jury. However, Defendants
will not object to this testimony should Plaintiff also offer line 19 through 23 on page 229
to provide the jury with the entire context of the testimony;

o 252:7-15; 254:20-15; 255:2-22 — Defendants object on the ground that this testimony does
not provide the context of the testimony for the jury. However, Defendants will not object
to this testimony should Plaintiff also offer lines 2 through 25 on page 253 and lines 2
through 19 on page 254 to provide the jury with the entire context of the testimony; and

e 281:21-25; 282:3-15 — Defendants object on the ground that this testimony does not
provide the context of the testimony for the jury. However, Defendants will not object to
this testimony should Plaintiff also offer line 2 on page 282 to provide the jury with the
entire context of the testimony.
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1

2 UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

3 X
4 DONALD ZARDA,

) Plaintiff,

6

-against-
)
)
Defendants.
10
]

11
PR

13 4875 Sunrise Highway

Bohemia, New York
14

15 EXAMINATION BEFORE TRIAL OF DONALD ZARDA,
16 the Plaintiff herein, taken by the

17 Defendants, pursuant to Article 31 of the

18 Civil Practice Law and Rules of Testimony,

19 and Notice and order, held at the

20 above-mentioned time and place, before Karen

21 LaMendola, a Professional Court Reporter and

22 Notary Public of the State of New York.

South Shore Court Reporting
(631)-235-6218
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2 APPEARANCES:

4 GREGORY ANTOLLINO, ESQ.
Attorney for Plaintiff
5 18-20 West 21 Street, Suite 802
New York, New York 10010

ZABELL & ASSOCIATES, P.C.
8 Attorneys for Defendants
4875 Sunrise Highway
9 Bohemia, New York 11716
10 BY: SAUL ZABELL, ESQ.
11
12
13
14
15
16
17
18
19
20 ALSO PRESENT:
William L. Murphy
21
22
23
24
25

South Shore Court Reporting
(631)-235-6218
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1
2 STIPULATIONS
3

4 IT IS HEREBY STIPULATED AND AGREED by and
5 between the attorneys for the respective

6 parties herein, that filing, sealing and

7 certification be and the same are hereby

8 waived.

9 IT IS FURTHER STIPULATED AND AGREED
10 thatall objections, except as to the form of
11 the question shall be reserved to the time of
12 the trial.

13 IT IS FURTHER STIPULATED AND AGREED
14 that the within deposition may be signed and
15 sworn to before any officer authorized to

16 administer an oath, with the same force and
17 effect as if signed and sworn to before the

18 Court.

19

20

21

22

23

24

25

South Shore Court Reporting
(631)-235-6218
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2 DONALD ZARD A, the witness

3 herein, having been first duly sworn
4 by a Notary Public in and of the

5 State of New York, was examined and
6 testified as follows:

7 EXAMINATION BY

8 MR.ZABELL:

9 Q Would you please state your full
10 name for the record.

11 A Donald Zarda.

12 Q Whatis your current address?
13 A P.0.Box 312, Richmond, Virginia
14 64085.

15 Q Good morning, Mr. Zarda. How
16 areyou?

17 A Good morning. How are you?
18 Q Good. You know my name is

19 Saul Zabell. We've met before; correct?
20 A Correct.

21 Q We haven'thad much of a

22 conversation before, but we've met in the
23 context of this case; correct?

24 A Correct.

25 Q And you know me to be the

South Shore Court Reporting
(631)-235-6218
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1 D. Zarda

2 attorney who represents Altitude Express;

3 correct?
4 A Ido.
5 Q You also know me to be the

6 attorney who represents Ray Maynard; is that
7 correct?

8 A Yes.

9 Q Today I am conducting this

10 deposition on behalf of Altitude Express. Do
11 you understand that?

12 A Yes.

13 Q You know that I'm going to be

14 asking you questions; correct?

15 A Correct.

16 Q You're going to be providing

17 answers to those questions; correct?

18 A Yes.

19 Q And you are swearing that the

20 answers that you are providing are truthful
21 and accurate?

22 A Yes.

South Shore Court Reporting
(631)-235-6218
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1 D.Zarda

2 Q Do you understand that you took
3 an oath today to swear to tell the truth?
4 A Yes.

5 Q And you understand that if you

6 provide answers that are not truthful, you

7 are subject to charges of perjury?
8 A Yes.
9 Q Giving false answers in this

10 deposition today would be no different than
11 providing false testimony before a Court. Do
12 you understand that?

13 A Yes.

17 MR. ANTOLLINO: Objection.

18 Anything that you've discussed with me
19 is not going to be asked or answered.
20 MR ZABELL: I believe the answer
21 is on the record.

22 MR. ANTOLLINO: Motion to

23 strike.

24 MR. ZABELL: To the extent |

25 can, your motion is denied.

South Shore Court Reporting
(631)-235-6218
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7
1 D.Zarda
2 MR. ANTOLLINO: Okay.
3 Q How are you feeling today?
4 A Great.
5 Q Areyou currently taking any
6 medications?
7 A None other than prescribed.
8 Q What prescribed medications are
9 you taking?
10 MR. ANTOLLINO: Well, I'm going
11 to object on the grounds that that is
12 not relevant. I'll let you ask him
13 whether there is any medications that
14 he takes that would affect his ability
15 to testify or recall events truthfully.
16 MR. ZABELL: Counsel, what
17 you're doing now is making an improper
18 objection. If you would like, I would
19 be more than happy to provide you with

20 a copy of the Federal Rules of Civil

21 Procedure to familiarize yourself

22 before you continue.

23 I can also tell you that we will

24 allow each other to finish speaking
25 before we interrupt each other. Am I

South Shore Court Reporting
(631)-235-6218
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8
1 D.Zarda
2 clear on that?
3 MR. ANTOLLINO: Mr. --
4 MR ZABELL: Am I clear on that?
5 MR. ANTOLLINO: Mr. Zabell,
6 Mr. Zabell, you're not going to
7 denigrate or derisive me or make any
8 more accusations or criticisms about my
9 knowledge of the Federal Rules, or
10 whatever.
11 ['m trying to get through the
12 deposition. I'm not going to let you
13 ask him, generally, what medications he
14 takes, and we can mark that for a
15 ruling if you deem it necessary.
16 MR. ZABELL: No, no, we'll not
17 mark it for a ruling.
18 MR. ANTOLLINO: Okay.
19 MR. ZABELL: We will stop this
20 deposition right now, and we will call

21 the Judge if you feel it is absolutely

22 necessary.

23 MR. ANTOLLINO: Ido.

24 MR. ZABELL: Ifyou'd like, I

25 think the prudent thing is to ask me

South Shore Court Reporting
(631)-235-6218
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9
1 D. Zarda
2 why I need to ask him those questions.
3 MR. ANTOLLINO: All right. Do
4 you want to explain why you need to ask
5 those questions?
6 MR. ZABELL: Sure.
7 MR. ANTOLLINO: Okay, go ahead.
8 MR. ZABELL: There are claims
9 for emotional damages. [ have an
10 absolute right to explore what
11 medications this individual was taking,
12 A, to ensure that those medications do
13 not affect his ability to testify
14 truthfully and accurately, and, B, to
15 determine if those medications are
16 related to illnesses that have not been
17 disclosed pursuant to discovery, and if
18 any of those medications he's taking
19 can be related in any possible way to
20 emotional distress.
21 If you maintain your position,
22 and I strongly suggest that after |
23 finish explaining this to you that you
24 ask for a short break to discuss it
25 with your client, if you maintain the

South Shore Court Reporting
(631)-235-6218
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10
1 D.Zarda
2 position that you will not allow him to
3 answer that question, then it is my
4 intention to call Judge Bianco and get
5 aruling.
6 MR. ANTOLLINO: Why don't you
7 ask him the question that you just
8 asked me. If you ask those questions,
9 those questions would not be
10 objectionable, but to ask him,
11 generally, what medications he's on,
12 that's a violation of what I've
13 asserted in this lawsuit as medical
14 privilege. I have no problems with
15 those questions whatsoever, and if you
16 had asked those questions, [ wouldn't
17 have objected, but you asked a very
18 open-ended question which could go into
19 something that is, you know, completely
20 irrelevant and medically privileged.
21 MR. ZABELL: You have my
22 position.
23 MR. ANTOLLINO: All right.
24 MR. ZABELL: Again, [ strongly
25 recommend that you take a moment to

South Shore Court Reporting
(631)-235-6218
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11
1 D.Zarda
2 speak to your client. Beyond that, |
3 will call Judge Bianco.
4 MR. ANTOLLINO: Okay. Idon't
5 have any reason to speak to my client.
6 I think there's a compromise, there's a
7 compromise. I have sent the Judge the
8 medical records with my objections
9 under that case that came down in the
10 Second Circuit, okay, he hasn't ruled
11 yet. I think there is a compromise
12 here.
13 I'm allowing you to ask those
14 questions more particularly, but to ask
15 a general, open-ended question invades
16 the doctor/patient privilege in a way
17 that hasn't been waived in this
18 lawsuit, so [ ask you to compromise on
19 that, and what I'd also ask you to do
20 is let's call the Judge once rather
21 than --
22 MR. ZABELL: No.
23 MR. ANTOLLINO: -- several
24 times.
25 MR. ZABELL: No.

South Shore Court Reporting
(631)-235-6218



Case 2:10-cv-04334-JFB-GR8 Document 190-2 Filed 03/09/15 Page 12 of 392 PagelD #:
3543

12
1 D. Zarda

2 MR. ANTOLLINO: [ know you like
3 to do it your way, Mr. Zabell. You

4 don't like to compromise, so let's just
5 call the Judge.

6 (Whereupon, a call was made to

7 Judge Bianco, and the following

8 colloquy was had:)

9 LAW SECRETARY: Judge Bianco's
10 chambers.
11 MR. ZABELL: Good morning. It's

12 Saul Zabell. How are you?

13 LAW SECRETARY: Good. How about
14 you?

15 MR. ZABELL: I'm well, thanks.

16 I'm calling from a deposition

17 with my adversary, Gregory Antollino,
18 in the matter of Zarda against Altitude
19 Express. Do you want the CV Number?
20 LAW SECRETARY: Yes, please.

21 MR. ZABELL: It's 10-04334.

22 We are about four questions into

23 the deposition, and my adversary has
24 objected and advised the deponent not
25 to answer a question.

South Shore Court Reporting
(631)-235-6218
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33248

13
D. Zarda

LAW SECRETARY: Hold on one

second, please.

Let me talk to the clerk that's

assigned to this case; okay?

MR. ZABELL: Thank you.

MS. MAXWELL: Hj, thisis

Ms. Maxwell.

MR. ZABELL: Hi. Saul Zabell,
and I'm here with my adversary,
Gregory Antollino. We're ata
deposition, and I'm deposing the
Plaintiff, Donald Zarda.

As part of my introductory group
of questions, I asked him if he's
currently taking only prescription
medications. He said, only
prescription medications, and I asked
him to identify them. Counsel gave a
speaking objection and advised his
client not to answer in what I believe
to be a contradiction of the Federal
Rules of Civil Procedure, and
apparently, I need a ruling on this
issue.

South Shore Court Reporting
(631)-235-6218
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14
D. Zarda

MS. MAXWELL: As I recall, there
were issues with medical records on
this case; correct?

MR. ANTOLLINO: Yes.

MR. ZABELL: Yes, Counsel
refused to provide them and provided
them to His Honor for an in camera
inspection.

MS. MAXWELL: Okay. I
understand that you guys are not that
far into the deposition; is that right?

MR. ZABELL: About three
questions.

MS. MAXWELL: Would it be
possible for you guys to take maybe a
ten-minute break while I try to get the
Judge's attention?

MR. ZABELL: Absolutely.

MR. ANTOLLINO: IfI could just
say something.

MS. MAXWELL: Sure.

MR. ANTOLLINO: I objected to
the question based entirely on the fact
that I have made, essentially, a
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2 protective order for this type of
3 information. Furthermore, I allowed
4 Mr. Zabell to ask more particularized
5 questions. He explained the reason why
6 he wanted to ask the question. He
7 asked three questions that I thought
8 were reasonable, and then I offered him
9 the opportunity to ask those questions
10 and he refused.
11 I also asked him if we could
12 continue the deposition and go to the
13 Judge once towards the middle of the
14 day because I bet we're going to have
15 more disputes later on, but he refused
16 to do that, as well.
17 Furthermore, since he's insisted
18 on calling the Judge, [ want to explain

19 to the Judge that [ want Mr. Zabell to

20 be admonished because he has

21 continually been snide, condescending,
22 and rude to me. He has insulted my

23 attire. He has insulted me in front of
24 witnesses. He has insulted the way

25 that I deal with my client. He offered
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2 me, on the record, a copy of the
3 Federal Rules so I could familiarize
4 myself with them. I'm not going to
5 take any more of this snide,
6 condescending behavior, and I want the
7 Judge to admonish him to not do that
8 anymore.
9 MS. MAXWELL: Well, it sounds
10 like there is a lot going on here, so
11 it may be a little bit longer than ten
12 minutes, so what [ would suggest is
13 that you guys take a break. Give me a
14 number where I can reach you.
15 MR. ZABELL: Sure. You can

16 reach my office. It's (631) 589-7242,

17 and I can say that everything that has
18 transpired today is on the record, so
19 we have a transcript, including what
20 we're discussing right now, as well.
21 MS. MAXWELL: All right. We'll
22 be in touch.

23 MR. ZABELL: Thank you.

24 MR. ANTOLLINO: Thank you.

25 MS. MAXWELL: Goodbye.
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MR. ZABELL: Goodbye.

Let's take a short break.

(Whereupon, a recess was taken
from 10:26 a.m. to 10:55 a.m.)

(Whereupon, Judge Bianco's
chambers called and the following
colloquy was had:)

MR. ZABELL: Good morning, Saul

Zabell here.

MS. MAXWELL: I spoke to the
Judge, and he asked me to let you know
that given that he has not ruled on the
medical issue, there should be no
medical questions, other than whether
the witness is taking any medications
that would affect his ability to
remember, and the Judge warns both
Counsel to be civilized, and also that
he will be reviewing the transcript.

MR. ZABELL: Very well. I'll
ensure that at the conclusion of the
transcript, as soon as I receive a
copy, to send it on to His Honor.

MS. MAXWELL: Okay.
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2 MR. ZABELL: Thank you kindly.
3 MS. MAXWELL: Thank you.
4 MR. ZABELL: We hope to not have
5 to bother you again.
6 MS. MAXWELL: Okay.
7 MR. ZABELL: Have a good day.
8 MS. MAXWELL: Have a good day.
9 MR. ZABELL: You, as well.
10 MS. MAXWELL: Thank you.
11 (Whereupon, the call was
12 concluded.)
13 MR. ANTOLLINO: I would like you
14 to read back to my client what the
15 Judge ruled.
16 (Whereupon, the requested
17 portion of the record was read by the
18 court reporter.)
19 Q Mr.Zarda?
20 A Yes,sir.
21 Q Youjust provided testimony that

22 you are currently taking prescription
23 medications; is that correct?

24 A Yes.

25 Q How many prescriptions --
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2 MR. ANTOLLINO: No, no, no, no,
3 come on. No, no, no. You heard what
4 the Judge said.
5 Q How many are you taking?
6 MR. ANTOLLINO: Don't answer
7 that question. Don't answer that

8 question, Don.

13 MR. ANTOLLINO: Just answer the
14 question.

17 MR. ANTOLLINO: Answer just the
18 question.
19 Q Areyou aware of any of the side

20 effects that are listed for each prescription
21 medication that you're taking?
22 MR. ANTOLLINO: Don't answer the

23 question.
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N

5 Q Do you have a memory?
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2 A Yes, we all have memories.
3 Q How would you characterize your
4 memory?
5 A Good.
6 Q Why would you characterize your
7 memory as good?
8 A My sister says | have a very

9 good memory, and [ remember things very well
10 from the past. She reminds me of that all

11 the time, and I think [ have a good memory.

12 Q Soyou have a good memory

13 because you think you have a good memory and
14 because your sister reminds you that you have

15 agood memory --

16 MR. ANTOLLINO: Objection to
17 form.
18 Q --isthatcorrect?

19 A She tells me I have a good

20 memory, both of them. My friends tell me I

21 remember things quite well from the past; fun
22 events and things we have done together, and
23 Iremember things well.

24 Q Have you always had a good

25 memory?
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2 A Asfaras I know.

3 Q Asfar as you remember?
4 (Whereupon, the witness's
5 cellphone began ringing and the

6 following colloquy was had:)

7 MR. ZABELL: Let the record

8 reflect that the deponent's cellphone
9 is ringing, and I'm just going to ask
10 that it be put on vibrate, please.

11 THE WITNESS: (Witness

12 complies.) Sorry. Okay, I got it.

13 All right. There we go.

14 Q Everything all right?

15 A Yes.

16 Q Getting back to the procedure of

17 the deposition.
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2 because sometimes in depositions, people will
3 grunt to signify a yes or ano, and it's
4 difficult for the court reporter to take that
5 down.
6 Do you understand what I'm
7 saying?
s @ @@
9 Q Ifyougiveaverbal response
10 thatis nota word, we're going to prompt you
11 togive aword response; do you understand
12 that?
@ 6
14  Q Have you ever been deposed
15 before?
16 A No.
17 Q Do youknow what a deposition
18 is?
19 A Yes.

23 Q How have you prepared for this
24 deposition?
25 A Well, I discussed how a
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2 deposition would be conducted.

3 Q Okay. Ijust want to caution

4 younow, as I'm sure your attorney is going

5 to want to caution you, you can tell me when
6 you met with your attorney, how long you met
7 with your attorney, and where you met with
8 your attorney. You cannot discuss with me,
9 oryou should not discuss, you can if you'd
10 like, what was said between you and your
11 attorney.

12 Do you understand that?

13 A Okay.

14 Q Thatis your right to keep

15 private between your attorney and yourself.

16 Ifyou choose to waive that right, you may do

17 so.
18 Do you understand that?
19 A Yes.

South Shore Court Reporting
(631)-235-6218


Saul D. Zabell
Highlight

Saul D. Zabell
Highlight


Case 2:10-cv-04334-JFB-BR8 Document 190-2 Filed 03/09/15 Page 26 of 392 PagelD #:
3558

25

1 D.Zarda

2 with your attorney to prepare for this

3 deposition?

4 A When we talked about it

5 yesterday.

6 Q Forhowlongdid you talk about
7 ityesterday?

8 A Wetalkedaboutiton and off,

9 hereand there. There wasn't one specific
10 sitting. There wasn't one specific session
11 justabout the deposition.
12 Q Didyoureview any documents in
13 preparation for this deposition?
14 A Ireviewed the interrogatories
15 that submitted to you, I belive, and the
16 admissions.

17 THE WITNESS: Can I turn this

18 (indicating) off because that was an
19 alarm?

20 MR. ZABELL: Yes, you may

21 absolutely turn your phone off.

22 THE WITNESS: Thank you.

23 MR. ANTOLLINO: Don, just do it.

24 THE WITNESS: I'm doing it.

25 MR. ZABELL: He's fine. He's
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2 doing fine. There's no need to caution
3 or yell at him.

4 Q Okay, sir. Are you all set?

5 A Yes.

6 Q When you were explaining to me

7 the documents that you reviewed, you pointed
8 to afolder in front of you; correct?

9 A Yes.

10 Q Are those the documents that you
11 reviewed?

12 A They are.

13 Q MayIseethem?

14 A Yes. (Handing.)

15 Q Iseesome notes. Did you

16 review those in preparation for this

17 deposition?

18 A No,Ididn't. They're just

19 sitting in the folder.

20 Q What we're going to do is, we're
21 going to take copies of these documents and
22 introduce them as exhibits, and this way |
23 can give you your originals back; okay?
24 A Okay.

25 (Four-page document consisting
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2 of a copy of a Supplemental Response to
3 Requests for Admissions was marked as

4 Defendants' Exhibit A, for

5 identification, as of this date.)

6 (Thirteen-page document

7 consisting of a copy of Amended

8 Response to Demand for Interrogatories
9 was marked as Defendants' Exhibit B,
10 for identification, as of this date.)

11 Q We're going to call Supplemental

12 Response to Requests for Admissions as

13 Defendants' Exhibit A, and that is a one,

14 two, three, four-page document, and then we
15 have Amended Response to Demand for

16 Interrogatories, which we've identified as

17 Defendants' Exhibit B. That is a one, two,

18 three, four, five, six, seven, eight, nine,

19 ten, eleven, twelve, thirteen-page document;
20 isitnot?

21 A (Noverbal response.)

22 MR. ANTOLLINO: Don?

23 THE WITNESS: Yes.

24 (Whereupon, Mr. Antollino took
25 witness's phone off conference table.)
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2 Q Iseverything all right?

3 A Yes.

4 Q Do you want a moment to speak to
5 your attorney about him taking your phone
6 away?

7 A Ido,yes.

8 Q While you talk to your attorney,

9 we're just going to make copies.

10 A That's perfect. That's perfect

11 timing.

12 (Whereupon, a recess was taken

13 from 11:05 a.m. to 11:10 a.m.)

14 MR. ZABELL: You guys had your
15 moment?

16 MR. ANTOLLINO: We're good.
17 MR. ZABELL: Everything is all
18 right?

MR. ANTOLLINO: Yes.
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11 MR. ANTOLLINO: Objection to
12 form.
13 Q You may answer.
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2 perhaps, but I can't say whether he was lying
3 about something or not.

4 Q Areyoureferring to the grading

5 ofthe 97 out of 100 that he gave you on your
6 jump?

7 A That would be one item.

8 Q Did that bother you?

9 A Itdidn't bother me at all.

10 Q Because if [ relayed to you that

11 Mr. Winstock, after the deposition, relayed
12 tome thata 97 out of 100 is pretty damn
13 good, would that surprise you?

14 A It wouldn't make any difference

15 either way. We're both highly experienced
16 instructors who've been doing this a really
17 long time. I think we both hold each other
18 in the same regard.

19 Q Do you find that Mr. Winstock is
20 qualified to, essentially, grade your jumps?
21 A Yes, heis.

22 Q Infact, at Long Island Skydive,

23 he was the most qualified person to grade
24 your dives; is that correct?

25 A Well, as he defined what most
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2 qualified and senior is and was, he's one of

3 the higher qualified people there. He's an

4 examiner, an evaluator for the manufacturers
5 that give the licenses to us for the gear

6 that we use, so [ would say a decent,

7 qualified individual to that.

11 MR. ANTOLLINO: Objection to

12 form.
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6 Q [Ithink he'd probably agree with

7 you on that, and, in fact, the videotape of

8 that specific jump that he graded you on

9 where you stuck the landing, and he commented
10 thatyou stuck the landing perfectly, there

11 were parts of that full jump that you

12 couldn't see; correct?

13 A Yes, that's true.

22 Q Okay.
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10 MR. ANTOLLINO: Objection to
11 form.
12 Q You may disregard the objection

13 and provide an answer.
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8 Q What was discussed at that

9 suspension meeting?

10 A What was discussed was he was
11 asking me questions about a jump that took
12 place on June 18, 2010.

13 Q What questions?

14 A Well, there were a lot of the

15 questions. He was asking me --

16 Q [Iwantyou to take your time,

17 and relate to me all the questions that you
18 recall

19 A He was asking me if | remembered

N

0 ajump with a Miss Rosanna. I don't

N

1 recall -- I don't think he provided the last

N

2 name at that time, and he asked me if

N

3 remembered the jump I did on that day on

N

4 Friday, which was June 18, and I told him

N

5 thatldid several jumps on June 18, so if

South Shore Court Reporting
(631)-235-6218


GregoryAntollino
Highlight

GregoryAntollino
Highlight

Saul D. Zabell
Highlight


Case 2:10-cv-04334-JFB-GR8 Document 190-2 Filed 03/09/15 Page 38 of 392 PagelD #:
3569

37
1 D. Zarda

2 look back at the records, I did, I think, ten

3 jumps that day. So, no, [ didn't remember a

4 specific jump at that time that he was

5 referring to, so it started with that.

6 Q Continue.

7 A Okay. And so after telling him

8 that, he asked me if | remembered the jump.
9 He said I took a girl named Rosanna, and [

10 said okay, and he asked me if | remembered
11 anything about it, and I said no, I did

12 several jumps. This was on a Monday, so this
13 was about three days later after a long

14 weekend of jumping. It was a routine land.
15 At that time, [ didn't remember

16 anything specific about that jump, so then he
17 proceeded to tell me what he knew about the
18 jump, and he told me that there were some
19 customers that came out and jumped, and it
20 was a boyfriend and a girlfriend, and that I
21 had taken the girl, and they had called and
22 made a complaint.

23 Q Continue.

24 A Isaid okay, and so he was going

25 to ask me questions about what the
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2 complaint -- or about the complaint that was
3 made, and I didn't have any knowledge about
4 anything, because there was nothing out of

5 the ordinary that took place that I could

6 recall at that time.

7 Q What questions did he ask you?

8 A He asked me if anything about my

9 sexual orientation came up or anything about
10 being gay came up, and I said I don't know.
11 Q Continue.

12 A Okay. I remember telling him

13 that that comes up all the time around here,
14 because it was often joked about at the drop
15 zone all the time by staff. It was even by

16 some other customers which are experienced
17 skydivers that were mixed in with the jump
18 operation while the jump operation is going
19 on, and so I said that I don't know how it

20 came up or who brought it up at that time.
21 Q Did you know that it was brought

22 up?

23 A Ionly knew that because he said

24 it was brought up, Ray Maynard said that.
25 Q Okay, continue.
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7 MR. ANTOLLINO: Objection to the
8 characterization.
9 Q You may disregard the objection

10 and provide an answer.

18 Q What other questions did he ask

19 you?

20 A He had asked me, we already

21 covered it, if | remembered anything about
22 thejump, and I said no. Then he went on to
23 tell me what the complaint was, and so -- do
24 you want me to tell you what that was?

25 Q Please.
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2 A He said the subject of my sexual
3 orientation had come up in front of the
4 customers and that they were offended by it,
5 and he was forced to give them all their
6 money back, and I was off for a week, and he
7 was going to take it out of my paycheck, the
8 full price for two tandem jumps with two
9 video, which he later did take that out of my
10 check, and he was very angry.
11 Q Did he say anything else?
12 A I'msurehe did, ifyou just
13 give me minute to recall that. Iwas ina
14 bitof - 1 was shocked at the time, 50 -

15 MR. ANTOLLINO: Just answer the
16 question.
17 A Isaid thatyou can't be

18 serious. I might have said something like

19 that. I do remember mentioning to him

20 something about my sexual orientation coming
21 up on the drop zone so frequently, and I

22 can't say whether I brought it up or not. I

23 said, you know, Ray, people bring that up

24 around here all the time, and if you don't

25 want that to come up, I think you should have
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2 astaff meeting and talk about it with the

3 other staff. And he was very angry, and he

4 said, there will be a staff meeting, all

5 right. He shouted that because he was very

6 angry, and I don't know if he was angry at me
7 or the situation, but that's what he said,

8 and I think he was saying that in reference

9 to while [ was gone, having a staff meeting,
10 so that was my response to the issue about me
11 being gay coming up, so [ was pretty

12 surprised, and I didn't know how to respond
13 to that.

14 At the very beginning of that

15 entire suspension conversation, for the first
16 few seconds of it, [ actually thought it was

17 agag, they were messing with me. I couldn't
18 believe this could even be real, so I

19 actually thought it was a joke, but it became

20 very clear, very soon that Ray wasn't joking.

21 Q Was that all that was discussed
22 with you --

23 A No.

24 Q -- atthat meeting?

25 A No, it was not.
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2 Q Please continue.

3 A After we got through the part

4 where [ said that you're going to have to

5 have a staff meeting, and he shouted what I
6 justtold you, there'd be a staff meeting,

7 allright, I said, Ray, there must be video

8 of'the jumps because you just said you're

9 going to take the full price of two tandems
10 and two videos out of my paycheck.

11 He was, you know -- I don't

12 know, and he was flustered and angry, and I
13 said, well, if you're going to charge me for
14 two videos, there must be video. Can I see
15 the video of the jumps? And he said, no,

16 it'sirrelevant. And I paused for a moment,
17 and Isaid, Ray, I think it's relevant

18 because you're taking action against me right
19 now about something that you said happened on
20 ajump, and it sounds to me like there's

21 video of the jump, in fact, both jumps, and I
22 would like to take a look at it, and I think
23 [I'm entitled to take a look at it, and he

24 said no.

25 I said, well, can't we just go
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2 back to the manifest records since it was

3 juston Friday and look at the records and

4 see who the cameramen were and then go to
5 them and see if we could just look at their

6 footage? And he, again, denied me being able
7 tolook at the video. That was the end of

8 the discussion about the video. He wouldn't
9 let me see it, so I said, is that it? And he

10 said, no, there's something else. And I

11 said, what, and he said, she said that you

12 touched her in a way that made her feel

13 uncomfortable. So I said, really, and I

14 said, Ray, did you just tell me that I took

15 the girl or the guy in this, and he said, you
16 took the girl.

17 I said, okay, I said, so what

18 you're telling me is that me, the gay guy

19 that they complained about and they're

20 offended by, touched the girl

21 inappropriately; that's what you're going
22 with? And he said, that's right, and then he
23 was headed towards the door, and he was mad,
24 and I said, where, Ray, where, as in [ was

25 wanting him to define to me where on the girl
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2 thatI had touched her inappropriately, and

3 hesaid, flustered, like, it was at the hips.

4 [Isaid, ah, okay, and then Ray stormed out of

5 the office, and I was left sitting in there

6 for a minute stunned, and then I sat there

7 forjust--1don't know exactly how long |

8 satthere, but Ray had left, it was dark, he

9 went out of the room, and he went out of the
10 building.

11 [ got my composure. It took me

12 afew moments. Then I went out of the room,
13 and when [ went out of the room and out of
14 the building, it was dark outside. That was
15 when Rich Winstock was having a conversation
16 with another instructor over to the left, and
17 that's when I said, Rich, I got to see you

18 for a second right now, and he said, okay,

19 justa minute, and I said, it's important;

20 now.

21 I started to get really upset

22 because this was just all hitting me at that

23 moment, what had just happened, it was pretty
24 amazing, if [ have to say, and [ was in

25 disbelief at what all had just transpired,
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2 and ['m just getting pretty angry. My anger
3 was building and I was getting really upset.
4 Rich saw that and that's when he pulled me
5 into the classroom, and that's when we began

6 discussing it.
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2 MR. ANTOLLINO: Objection.
3 Q You may disregard the objection

4 and provide an answer.

5 MR. ANTOLLINO: You may

6 disregard all my objections, unless I
7 put my hand out and tell you not to
8 answer.

THE WITNESS: Got it.
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9 Q What was his answer, and what

10 about that answer do you believe was

11 inaccurate?

12 MR. ANTOLLINO: Objection.

13 A Ibelieve he said something more

14 close to the fact that it didn't come up that
15 frequently or around him or he didn't

16 remember specific examples, so that's what
17 was inaccurate. I think, if you recall, when
18 he brought up a couple of times about the
19 jokes, you know, there were so many jokes
20 that he couldn't come up with one right then,
21 doyouremember that part?

22 Q Ido.

23 A It'slike that. It's when

N

4 something happens so frequently, you almost

N

5 can't remember a specific instance of it at
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2 that moment. It was like that because it was

3 soroutine and so ordinary. It came up all

4 the time that it was just like any other

5 thing that comes up, so I think that that was

6 why he probably might have answered that way.
7 It's not one of those things

8 that somebody, I think, is going to make the

9 highlight of their day of things that they

10 remember about, the joke about Don being gay;
11 it's was just another thing, so that's why I

12 don't think he remembered. Probably if we

13 were able to go back and think about specific
14 jokes at specific times, he'd be like, oh,

15 yeah, I remember that.

16 Maybe then, but there were

17 numerous times when it came up. It came up
18 almost every day, if not every day by various
19 people at various times mixed in with

20 customers and other instructors and other fun
21 jumpers that were around. It's all very

22 close. Especially in the aircraft, it's even

23 closer.
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[y

6 Q Do youremember the interaction
17 atthe deposition yesterday where I indicated
18 on the record that you were shaking your head

19 side to side?
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2 make sure we're clear about what  was

3 shaking my head about.

4 Q Do you recall Rich testifying

5 yesterday that, yes, he knew you as Gay Don,
6 and he may have referred to you as Gay Don,
7 and he didn't know if you were offended by
8 it, and at that point, [ believe you were

9 shaking your head side to side indicating

10 thatyou were not offended by him referring
11 toyouas Gay Don?

12 Is that a fair characterization

13 of what occurred yesterday?

14 A That's pretty close. That's

15 acceptable. What I was shaking my head about
16 was to Rich because Rich is a friend that

17 [I've known for a long time. [ didn't want

18 him to feel like I felt that he, as a friend

19 of mine, was offending me. That's what |

20 meant.
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9 Q Didyou ever feel that

10 Rich Winstock treated you differently because
11 ofyour sexuality?

12 A Could you be more specific in

13 what you mean by treated differently?

14 Q Treated differently in the

15 workplace then someone whose sexuality was
16 different than yours.

17 A No, I think Rich Winstock

18 treated me like anybody else.

19 Q You are gay; correct?

20 A Tam.

21 Q Whatis your understanding of
22 the definition of the word gay?

N

3 A Well, I don't have a dictionary

N

4 in front of me, but one that is sexually

N

5 attracted to members of the same sex;
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2 homosexual, or prefers.

3 Q Well, when you say "prefers,"

4 does that mean that there are or have been

5 times of your life where you've been

6 attracted to someone of the opposite sex?

7 A When I say that, [ was trying to

8 define what gay might be in the dictionary.

9 Iwasn't necessarily defining what gay is to
10 me, so if you want to ask whether I'm

11 100 percent gay, then  would say that I

12 100 percent prefer males.

13 Q Has that always been the case?

14 A It has always been since my

15 youngest knowledge of an understanding of
16 sexual preferences took place whenever that
17 was back in, you know, when you're a child.
18 Whenever that cognitive or that part of

19 development in your brain takes place, it's

20 been that way since that point.
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2 Q Did there come a point in time

3 where you, for lack of a better term,

4 "came out" about your sexuality?

5 A Yes, there was.

6 Q When was that?

7 A There was a transitory phase.

8 There wasn't just one day where I opened the
9 door and said, I'm gay, so that transitory

10 phase began in around 1999 into 2000, and
11 kind of through the course of that year, it
12 came out.

13 Q When were you born?

14 A Iwasbornin1970.

15 Q Prior to 1999 to 2000, were you

16 involved in any relationships with people of
17 the opposite sex?

18 A Twas.

19 Q Do you characterize those

20 relationships as romantic in nature?

21 A Twould say that they were

22 friendly in nature, but as far as romantic, |
23 would have to fall short on that because I
24 really couldn't deliver in a romantic way
25 because my heart was not able to do that
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2 because I was not heterosexual, so [ was just
3 in the paradoxical situation of being a

4 closeted gay person, trying to interact in a

5 heterosexual world which just doesn't work
6 sometimes, and so, no, there was no real

7 romance that could take place in those

8 involvements.

13 Q Where were you born?

14 A Iwasborn in Independence,

15 Missouri.

16 Q When did you first start working
17 at Long Island Skydive?

18 A Well, it's Skydive Long Island.

19 [ want to make sure we don't get these

20 centers mixed up. Skydive Long Island is
21 Ray Maynard's drop zone while Skydiving
22 Center is down in East Moriches. That was
23 Ray's competitor.

24 Q When did you start working at

25 Skydive Long Island?
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2 A The first time I came to Skydive
3 Long Island was in the summer of 2001.
4 Q [I'msorry?

5 A Itwas in the summer of 2001.

6 The summer of the Trade Center.

17 Q Who hired you at Skydive Long
18 Island in 2001?
19 A Ray Maynard makes the ultimate

20 decisions in hiring people, so he hired me.

South Shore Court Reporting
(631)-235-6218


GregoryAntollino
Highlight

GregoryAntollino
Highlight

Saul D. Zabell
Highlight

Saul D. Zabell
Highlight


Case 2:10-cv-04334-JFB-BR8 Document 190-2 Filed 03/09/15 Page 53 of 392 PagelD #:
3589

57
1 D. Zarda

9 Q Why were you terminated?

10 A From the best I can recall,

11 because Ray didn't discuss the matter with
12 me, it had something to do with a customer
13 being unhappy about not being able to do
14 flips out of the airplane, or something to

15 thateffect. [ wouldn't do something that
16 they wanted me to do out of the aircraft.

17 Q And you were terminated in or

18 around September of 2001; is that correct?

19 A Yes.
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22 Q Inyour response, you mentioned

N
w

that you were rehired in 2009; is that

24  correct?

N

5 A Thatis correct.
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5 Q Who rehired you?

6 A Ray Maynard.

7 Q Can you tell me how you came to

8 be rehired in 2009?

9 A Canyou be alittle more

10 specific about -- are you asking who I talked

11 to aboutit?

17 A Okay.

18 MR. ANTOLLINO: Objection. It

19 calls for a narrative.

20 Q And you may go ahead and

21 disregard that objection and provide a

22 narrative.

23 A Itwasn'tjusta one, pick up

24 the phone, call Ray, and ask if  could work
25 there kind of thing. It was something that
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2 had built over the course of a few months. 1

3 know alot of the people that work at Skydive

4 Long Island for a long time. Some of those

5 people are there from 2001, like Rich and

6 Curtand a friend from New Zealand, Duncan

7 Shaw, and [ had spoken to Duncan in

8 late 2008, about how things were going at

9 Skydive Long Island and that I was working

10 full-time again in the summer and about

11 coming to work there.

12 We discussed it, and he thought

13 thatIshould go ahead and contact Ray and

14 talk to him about it, and Duncan said that at
15 that time, that he would like to have me come
16 back to work there because he knew that I'm a
17 good instructor, he knew my qualifications,

18 and he said something to the effect of that

19 he didn't know where Ray was getting some of
20 these people, and he was frustrated and tired
21 of working with, what sounded like,

22 unqualified people that were less than up to
23 parto do the job.

24 And so he was trying to prod me

25 to go ahead and talk to Ray about coming back
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2 to work there, because I think he wanted me

3 to come back and work there. I said, okay,

4 and when I came down from the end of the

5 season in May -- excuse me -- in Maine from

6 working at Jumping Route, the season ends up

7 there just a few weeks earlier because it's

ee]

so far north.

. .it wasn't an appointment or

N
=

N
N

anything or a specific meeting that I had set
23 up with Ray. [ just picked a day that was a
24 nice day to come out, do some fun jumps,
25 socialize a little bit with some of the
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2 jumpers I knew, and talk to Ray, if he was

3 there, aboutit. He just mentioned --

4 think [ spoke to Lauren, as well, going ahead

5 and sending an e-mail over the winter or

6 something when he puts his advertisement out
7 over the winter for staff to contact.

8 Q When you spoke to Ray in 2008,

9 did the issue of your sexuality come up?

10 A I cannotrecall if we spoke

11 in 2008 at that time about my sexuality. |

12 don't know why it would come up because he
13 probably, you know, remembered it, so [ don't
14 know. I can't recall if it came up

15 specifically at that time.

16 Q Why would he remember your

17 sexuality?

18 A Well, it was brought up in 2001.

19 Q By whom?

20 A By everybody. It was the same

21 scenario as what we just discussed. It was

22 outand about on the drop zone and joked

23 about.

24 Q In 2001 when you were working at
25 Skydive Long Island, you had disclosed your
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2 sexuality to your coworkers; is that correct?
3 A Itwas out. It was known. I

4 don'tknow if I can -- you know, we're

5 talking about ten years ago. I can't say

6 thatl came in and said, I'm gay, or people

7 just figured it out, you know, or could tell

8 because | went to these locations like Fire

9 Island, you know, for the weekend. Oh, you
10 must be gay, or are you gay, you know,

11 whether somebody might have asked me. I
12 can'ttell you from a decade ago exactly how
13 the knowledge of my sexuality came out in

14 2001.
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2 ofhow it could have come up. I went to
3 FireIsland, or  went to the Pines, that
4 kind of thing.
5 Q Sowhenyoudiscussed Fire
6 Island, you discussed certain communities at
7 Fire Island, not just Fire Island, in
8 general?
9 A More thanlikely. If [ said I
10 went to Fire Island, I probably said I went
11 to the Pines.
12 Q Andthatwas--
13 A Iwasout Ididn'thave
14 anything to hide. I wasn'tafraid. I
15 wouldn't have been afraid to tell anybody
16 where [ went or what I did, if asked.
17 Jumpers routinely ask each other what you did
18 this weekend or where you're going this.
19 weekend or what you did; did you have fun,
20 you know, whatever.
21 Q In 2001, you experienced a

N
N

certain amount of comradery with your

N
w

colleagues; is that correct?

)
~

A There was a lot of comradery.
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N

5 Q Who are they?
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Q Atsome point before the 2009
season, Ray Maynard hired you; is that
correct?

A Wediscussed it, if [ recall, on
or about November 15, 2008, which would be
preseason 20009.

Q Whatdid you discuss with
Mr. Maynard?

A Just that he had agreed to have
me come back to work there.

Q Did he put any conditions on
you?

A Not that can specifically
recall. Any conditions like -- could you be
more specific?

Q Any behavioral conditions?

21

22

23

24

25

MR. ANTOLLINO: Just answer the
question.
A Idon't remember anything
specific.
Q Did you make any behavioral
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representations to Mr. Maynard in order to

obtain your employment in November of 2008?

A Behavioral representations...

Q Such as, if I'm hired, [ will do

X, or if hired, I will not do Y.

A No,no,I--
MR. ANTOLLINO: That's the
answer.

MR. ZABELL: Counselor, please.
You're restricted to just objecting,
nothing more.

MR. ANTOLLINO: I just want to
take a minute break, just one minute.
Do you mind?

MR. ZABELL: Ido mind, but
you're entitled to take a break.

MR. ANTOLLINO: I'd just like
one minute. That's it. Is that all
right?

MR. ZABELL: That's fine.

(Whereupon, a recess was taken

from 11:55 a.m. 11:56 to a.m.)
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4 Q Soyour relationship, by the end
25 ofthe season, was great with everyone; is
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that correct?

A Ithink so.

Q So much so that would you
characterize you enjoyed working in 2009 at
Skydive Long Island?

A Ienjoyed working in 2009 up
until I broke my ankle, so I didn't enjoy
that.

Q How did you break your ankle?

A It was at work, and it was on a
landing.

Q Do yourecall when that was?

A The specific date?

Q Yes.

A Yeah, you don't forget that. It
was July 2, 2009 at, approximately, 2 o'clock
in the afternoon.

Q When you broke your ankle, you
were casted; correct?

A Eventually.

Q How soon after July 2 were you
casted?

A Inasplint,inacast orina
boot because there's -- be more specific,
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2 please.
3 Q Which started first?

4 A The very first thing was a

6 Q When were you splinted?

7 A That was later on that evening

8 after | had drove myself to the hospital.

9 Not sure even what the situation with my

10 ankle was at that point.

21 Q How long were you told that you

22 would be out of the jumping business?

23 A That's a good question, because

24 that answer kept changing as things with my
25 ankle changed, and there were just opinions
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2 from various people about that from six weeks

3 onup.
4 Q How long were you --
5 A [ was being optimistic.

6 Q Isitsafe to say that July 2 landing
7 injury took you out of jumping for the

8 remainder of 2009?

9 A Ittook me out of -- yeah, it

10 did.

11 Q Youd{iEGHRAESKAVENGHD

17 Q Youdidn't work at Skydive Long

18 Island in 2009 after July 2; is that correct?

19 A Thatis correct. The injury --

20 whatI was going to say was that it took me
21 outof work jumping for the remainder of the
22 season, completely.

23 Q You came backin 2010?

24 A 1did.

25 Q With avengeance?
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2 MR. ANTOLLINO: Objection to
3 form.
4 A No.

5 Q You came back in 2010 looking

6 forward to jump again; correct?

7 A 1did. I came back with a

8 positive, high-spirited attitude ready to go

9 towork.

10 Q When were you cleared to begin

11 jumpingin 20107?

12 A By my doctor, [ was cleared to

13 begin work jumping on -- now, this may be off
14 acouple of days -- on or around January 22

or 24. It was in that range right there.

o
..
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2 to have an office visit with me for a final
3 check-up to clear me out, and that was in
4 June.

5 Q The "he" is your doctor, or the

6 "he"is Ray that you just referred to?

7 A My surgeon.

8 Q Your surgeon?

9 A Yeah, that did the work.

10 Q Did you have the surgery done

11 here on Long Island?

12 A Itwas.

13 Q Good surgeon?

14 A Thank goodness, yes, he was.

15 Q When were you rehired by Skydive
16 LongIsland 20107

17 A Well, Ray and I discussed me

18 coming back before [ went back home in 2009
19 just after I started walking again. I asked
20 him about coming back to work in 2010, and he
21 said that would be fine; just get healthy,

22 and I said okay.

23 Q You found that response to be

24 appropriate; correct?

25 A Sure.

South Shore Court Reporting
(631)-235-6218


GregoryAntollino
Highlight

Saul D. Zabell
Highlight


Case 2:10-cv-04334-JFB-BR8 Document 190-2 Filed 03/09/15 Page 78 of 392 PagelD #:
3800

78
1 D. Zarda

2 Q When did you start working again

3 at Skydive Long Island in 2010?

4 A Itwas on or about May 15, 2010.

5 That was my report date, and I do believe

6 that was the first day [ reported.

7 Q Now, when you started working at

8 Skydive Long Island in 2001, do you know if
9 Ray Maynard was familiar with your sexual

10 orientation when he hired you?

11 A Idontknow. (D

18 Q And you were rehired in 2009
19 with full knowledge of your sexuality; is
20 that correct?

21 A Unless he forgot about it, then
22 Iwould say he would have know.

23 Q Isitpossible that he may have
24 forgotten about it?

25 A It'spossible.
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2 Q Then, in 2010 when you began
3 working again, was he aware of your
4 sexuality?

5 A Iwould say certainly he would
6 have to have been still aware.

7 Q Let's talk about how you acted
8 atworkin 2009.

9 A Okay.

10 Q How did you act?

11 MR. ANTOLLINO: Objection to
12 form.
13 A Could you actually be a little

14 more specific? How did I actin -- just

15 break that down, please.
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[uny
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> o >

19 Q In 2009, you testified that you

20 got along with everybody; is that correct?
21 A Ibelieve, unless we were to

22 read back what I said, I think I said

23 something to that effect.

24 Q [ think what you said is that

25 Ben Lowe and maybe Willie required a little
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2 bit of extra attention, but you won them over
3 by the end of the season; is that correct?

4 A Ididn't say [ won them over;

5 you just said that.

6 Q [did justsay that. That was

7 my characterization.

8 A Well, I think the relationship

9 developed positively by the end of the

10 season. Itrequired a little extra work, but

11 itgotto a good place.

. . What about 2010, did you have

18 positive working relationships with your

19 colleagues?

20 A There were some new characters

21 in 2010, so there's a high turnover rate for

22 seasonal employees at Skydive Long Island, so
23 there were some new people that were brought
24 into the mix, different attitudes and

25 different personalities, and most of the same
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2 people were there, but [ would say that yes,
3 1did have a good experience. There were a
4 couple of personalities that needed a little

5 extra work.

10 Q Who were those personalities?
11 A First, a guy named Monkey John.
12 Q Did his mom give him that name?
13 A Thavenoidea.

14 Q ['m making a joke.

15 A Oh, all right. He required a

16 little extra work.
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| |H

[y
)}

The thing about that is that

[y
~

it's not a good way for me to start a new

[y
o

relationship with a coworker on the first

[y
O

day, but I didn't have anything to do with

N
o

it, so [ was just present, so that's why that

N
=

relationship probably needed a little extra

N
N

attention as opposed to the other people I

N
w

was working with.
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8 Q There was some discussion

9 yesterday about weight, how much people
10 weighed as it applied to jumping and certain
11 weightrestrictions. Now, I can tell you as
12 [sitacross this table from you, you appear
13 to be someone who is physically fit; are you?
14 A Tam.

15 Q Have you always been?

16 A Thave.

21 Q Do you recall how much you

22 weighed then?
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— It would have been
3 between 170 and 180.

4 Q Does your weight normally

5 fluctuate between 170 and 1807?

6 A Itstays around 175 or 180.

7 Right now I think I'm actually 185 because I
8 did some mountain climbing this summer.
9 Q Mountain climbing increases your
10 weight?

11 A Well, it's just a form of

12 working out. I suppose I put on some extra
13 muscle.

14 Q And you view that as a good

15 thing?

16 A Itisagood thing.

17 Q Hasanythingsince 2001 to now,
18 affected your weight?

19 A Hasanything?

20 Q Yes

21 A No. Ineed youto be really

22 more specific about that.

23 Q Anything; holidays, workout

24 routines?

25 A Notmuch. I've really been in
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9 A In this (indicating) leg.
10 Q You seeg, if someone like me was
11 to break my ankle, I'm sure I would gain

12 weight.

14 Probably about ten pounds, and it was
15 temporary.

16  Q Were you able to exercise when
17 you broke your ankle?

18 A Iwas. Iwas atthe gym on

19 crutches.

20 Q Youworkout frequently?

21 A Ido.

22 Q How often do you workout?
23 A Depending on whether I'm
24 traveling or what I'm doing. It could be
25 anywhere between three and five times a week.
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13 Q Could you explain that to me?

14 A Itwas an injury that I suffered

15 inthe gym doing squats, and as a result of
16 that, I had to cut back my workout routine
17 for about six months or so.

18 Q When you cut it back, you cut it

19 back to how many times a week?

20 A Well, for a little bit there, I

21 don't remember exactly how long; it felt like
22 forever, but I couldn't do anything for, you
23 know, two or three weeks in a row, and I
24 wasn't supposed to be doing anything, but I
25 kind of was able to lightly do some very
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light weight throughout that four to six
months where I was really not supposed to be
doing anything.
Q Soyous still worked out; you
just used much lighter weights?
A 1did some alternative
exercises, not weightlifting, you know, some
light weights, machines, stuff to keep me
moving and try to keep in shape. I'm not one
that does very good with just lying around,
so those kind of instructions don't work too
well for me.
Q That was the only thing
from 2001 to now, 2011, that interfered with

your working out; is that correct?

23

Q Sheyelled at you for being

24 there so soon?

25

A He.
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Q "He"? Heyelled at you for
being there so soon?

A He was surprised to see me in
there that quickly and just told me to take
it easy.

Q Did he scold you?

A Hejustsaid to be careful, take
it easy, don't get too carried away.

Q Did you listen to his advice?
A 1didlisten to it. Istill
went, but [ heeded -- you know when somebody
tells you something like that, and you've
never been through what I was going through,
I definitely didn't want to mess anything up,

but I didn't want to get out of shape because

[ sitting around on the sofa.

21
22
23
24

25

MR. ANTOLLINO: Objection. I
think we're getting into the medical
privilege. Would you agree?

MR. ZABELL: No.

MR. ANTOLLINO: I think that we
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2 are, so with the Judge's instruction, I
3 kindly ask you to move on to another
4 subject.
5 MR. ZABELL: Are you directing
6 him not to answer the question?
7 MR. ANTOLLINO: Yes, yes.
8 MR. ZABELL: You need to just
9 make that clear.
10 MR. ANTOLLINO: Allright. I'm
11 just trying to make it smooth also.
12 THE WITNESS: Good to go.
13 Q Doyousmoke?
14 A No
15 Q Haveyou ever smoked?
16 A I'vesmokeda clove on occasion,
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6 MR. ANTOLLINO: Idon't know the
7 answer to that, but I'm going to direct
8 him not to answer that question on the
9 grounds that he has a right not to

10 incriminate himself.

11 MR. ZABELL: Well, his answer is
12 either no, I haven't, or --

13 MR. ANTOLLINO: If his answer

14 were yes, then --

15 MR. ZABELL: I tell you what.

16 We can designate it as confidential and
17 that will allay any of your concerns,
18 but I have an absolute right to ask him
19 that question.

20 MR. ANTOLLINO: Let me speak to

21 him outside. I think that his Fifth

22 Amendment Right is a basis for me to
23 direct him not to answer, and that's
24 going to be my objection at this point.
25 If you'd like, I can speak to
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him outside. I might reconsider it,
and [ might not.

MR. ZABELL: I'll tell you what.
Why don't I leave you alone and this
way you don't have to leave.

MR. ANTOLLINO: All right.

Sounds good.
(Whereupon, a recess was taken
from 12:21 p.m. to 12:28 p.m.)

MR. ANTOLLINO: We're still
discussing this issue, you and I,
before you ask him any questions?

MR. ZABELL: 1don't know if
we're discussing anything. Would you
like to discuss something?

MR. ANTOLLINO: Yes, I would
like to discuss something.

MR. ZABELL: What would you like

to discuss?
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2 self-incrimination.

3 MR. ZABELL: Well, you can

4 certainly advise him to say that |

5 refuse to answer that question on the

6 grounds that it may incriminate myself,
7 but he has to assert that. You can't

8 assert that for him.

9 MR. ANTOLLINO: I'm not so sure
10 about that. I'm going to direct him

11 not to answer.

12 MR. ZABELL: I understand what
13 you're saying, and we're going to get
14 to the same place, but he has to say, |
15 am refusing to answer that on the

16 grounds that I may incriminate myself.
17 MR. ANTOLLINO: It's a

18 deposition. It's different. It's

19 not --

20 MR. ZABELL: He still has to say

21 it because this is his sworn testimony,
22 and it gets cited to in the record, so

23 if that's what you're advising him,

24 that's fine. I'm going to ask him if

25 he's refusing to answer the question on
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2 the grounds that the answer may
3 incriminate him.
4 MR. ANTOLLINO: Let me speak to
5 my client outside, Saul.
6 MR. ZABELL: You may do so.

7 (Whereupon, a recess was taken

8  12:28 p.m.to 12:29 p.m.)

) 'MR. ANTOLLINO: I'm asserting a
10 privilege on the grounds of his Fifth
11 Amendment Right against
12 self-incrimination. You can ask him,
13 andhe's going to give you an answer.
14 Idon'twanttogo around in circles
15 with thisall day long. That's the
16 on-the-record reason for not answering
17 the question. Go ahead.
18 Q Mr.Zarda,are you refusing to
19 answer my question?
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2 youused cocaine?

3 MRANTOLLINO: I'mgoingto

8 (CEEETEETEE T
5 question for thereason stated before,
6 Q Haveyouused ecstasy nthe

7 tastthreeyears?

8 MRANTOLLINO: I'mgoingto

9 directthe witness ot to answer the
10 question for the reason  stated

1 before

12 Q Haveyou used any tem thathas

19 Q Do you drink alcohol?

20 A 1do on occasion.

21 Q Do you ever drink to excess?
22 A No, Idonot.

23 Q Have you ever drank to excess?
24 A Thave, but it was a long time
25 ago.
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2 Q About how long ago?

3 A Twas done with that back in

4 around 2000.

5 Q You know, when you fill out

6 certain forms for insurance, they ask you how
7 often you drink. They'll ask you if it's one

8 drink a week or two drinks a week.
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2 beit.
3 Q Hasthatremained consistent
4 over the last three years?
5 A lthas
6 Q Hasanything occurred within the
7 last couple of years to change that?

9 Q At Skydive Long Island when you

10 worked there in 2009 and 2010, was there one
11 employee there that you knew you were

12 supposed to report complaints to?

13 A Say that one more time.
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[uny
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7 Q Did anybody at work make fun of
8 you when you lost your cat?

9 A Nobody made fun of me. Alex

10 Allen thought that he diminished it a little
11 bit. Maybe that's just his personality.

12 It'sjusta cat, and he didn't like cats, so
13 it's to be expected.

14 Q What was your cat's name?

15 A Little Cat.

16 Q Isthatthe full name?

17 A That was her full name,

18 Little Cat Moore Zarda.

19 Q Little Cat --

20 A Moore Zarda.

21 Q Moore?

22 A M-0-0-R-E, Zarda.

Is Moore a family name?

N}
w
> o

Itis.
25 Q Asaside note, I did have a dog
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2 that my son named Little Bear.
3 A She was a little cat.
4 Q My son liked the TV show Little

5 Bear.
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2 Q You believe you started to get

3 over it two days later; is that your

4 testimony?

5 A It began the healing process.

6 It helped having another cat, the same type

7 of cat. It helped out quite a bit, but yeah.

N
o

Q Was Ray supportive?

N
=

A Ididn't directly tell Ray.
22 Lauren, I told Lauren, and Lauren said that

23 she told Ray just so Ray would know about it.
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6 Q You're sure of that?

7 A Tam sure of that. There was a

8 possible two-day gap, but it was

9 weather-related, I believe. Little Cat died,

10 Ibelieve, it was on a Tuesday. I'd have to

11 look at a calendar to verify that, and I

12 think we were back jumping again on the next
13 Thursday, so I think Wednesday was a weather
14 day because I'm pretty sure it rained all day
15 the next day, so I'd have to look back, but

16 I'm pretty sure of that. The next available

17 day to be at work jumping, | was there.
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2 Q Under what set of circumstances
3 have you taped conversations that you've had

4 with individuals?

12 A Well, the most recent would be,

13 you know, when Ray fired me, so that comes to
14 mind the most, because this is what I'm

15 focused on thinking about. I don't think

16 aboutsome of the other things that I might

17 have recorded such as customer service calls
18 or calls to the bank or calls to Apple

19 computer regarding my computer, getting them
20 to fix it, or something like that, so I can't

21 recall every instance of recording a

22 conversation. It would be almost impossible.

23 It's pretty broad.
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8 The best reason is just to

9 remember what was said during a phone call
10 because unless you type really fast or are a
11 courtreporter or you take good notes, it's
12 justeasier to record the call, and then if

13 you need to go back and listen to what was
14 said, it's right here. Sort of refresh

15 yourself, so, you know, that's the most

16 useful tool that I can think of for it.

17 Q Where were you when you tape

18 recorded your telephone conversation with
19 Ray's wife?

20 A Where in the world, or where in

21 the country?

22 Q Where, geographically?

23 A Twasin the State of Missouri.
24 Q Do you know where she was?
25 A She was -- [ don't know exactly
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2 where she was. I believe she was in

3 New York.

4 Q Didyoutell her that you were
5 taping your phone call with her?

6 A Ididnot

7 Q Soyou taped it surreptitiously?

8 A Define "surreptitiously." |

9 know what the word means to me, but --
10 Q Well, why don't you tell me what
11 itmeans to you.

12 A Well, I think what it means to

13 meis, was I taping it covertly or to be able
14 to use it against her without her approval,
15 or something to that effect. I think that's
16 what you mean.

17 Q Well, I just mean covertly.

18 A What do you mean by "covertly,"

19 exactly?
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[EnN
[EN

Q Do you know if you violated any

[y
N

laws --

[y
w

A Ichecked.

[uny
S

Q -- by doing that?

[y
vl

A Idon'tbelieve I did. 1did a

[y
)}

check with some of the statutes online to see

[y
~

if that was legal for me to do from my state,

[y
o

and from the research that I did online, it

[y
O

was legal for one party to be recording the

N
o

conversation, so I do not believe I violated

N
=

any laws.

N
N

Q Now, there came a time where you

N
w

tapped a conversation that you had with Ray;

)
~

is that correct?

N
ui

A Thatis also correct; yes.
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2 Q How many conversations with Ray
3 did you tape?
4 A Thatis the only conversation

5 thatI can recall taping with Ray.

6 Q Why did you tape that

7 conversation?

8 A This was the termination. [

9 taped it because [ knew that I had a week on

10 suspension. I knew that Ray had broke

11 several laws and made several rash decisions,
12 and I was speaking about the matter during

13 the week with some close friends and told

14 them what had happened to me. And they said
15 when you go back to work on Monday, you need
16 to document what is said when you go back to
17 work justin case something goes wrong, and
18 soIthought about that, and I heeded that

19 advice.
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[uny

11 Q Who is that; what is his name?
12 A Sal, which is S-A-L. Falcone,
13 F-A-L-C-O-N-E. Sal Falcone, and they would

[uny
S

come out on, you know, periodically from

[y
vl

their condo from Westchester, so his

[y
)}

boyfriend, his name is Mike, but I can't

[y
~

think of his last name, and they were

[y
o

together, and Mike has his own business, and

[y
O

[ can't remember what it is, so just the fact

N
o

that he is a business owner in New York, we

N
=

talked about it some.

N
N

And I don't remember the details

N
w

of it, but they knew I was suspended, and I

)
o~

was going back to work the following week for

N
ui

Ray, and that [ should be prepared.
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1 D. Zarda
2 Q Didyou tell your partner,
3 William Moore, your friend Ira Helfand, your
4 mother, sisters, and Sal Falcone why you were
5 suspended from Skydive Long Island?
6 A I'msureltold them what I knew
7 atthe time.
8 Q Whatdidyou tell them?
9 MR. ANTOLLINO: Objection. Go
10 ahead.
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1 D. Zarda

9 Q Do you believe you were

10 suspended because you're gay?

11 A Ibelieve that was the primary

12 reason.

13 Q Do you know what the secondary
14 reasons were?

15 A Well, I think there were some

16 gender issues in there, as well.

N

1 Q Did you act like a man?

22 A Ithink so.

23 Q Did you act like a woman?

24 A Idon't think so, but other

25 people may think that. I don't know what
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1 D. Zarda

2 people think.

3 Q Didyou give anybody reason to

4 think that you acted like a woman?

5 A Who knows if they saw me throw a

6 softball? I don't know.

7 Q Did anybody comment on how you

8 threw a softball?

9 A I can't remember specifically

10 who and where, but people have seen me throw
11 aball before during those times between

12 jumps when we're not jumping, we're on

13 weather hold, or whatever, and it was just

14 laughed about in the same realm as my gayness
15 beinglaughed about, and I just shrugged it
16 off because it does look a little funny.

17 Q So when you throw a softball,

18 you look a little funny?

19 A Ifl throw a softball, yes, it

20 looks a little funny.

21 Q Are you saying you throw a

22 softball like a spastic man or like a woman?
23 A Twould say that if you saw me

24 throw a softball, somebody might think [ was
25 gay.
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1 D. Zarda

10 Q Could you explain to me that

11 look?

12 A I've never been asked to explain

13 thelook. Maybe I should go out here and
14 throw the ball. It just kind of has a little

15 toss to it like I'm showing you right here
16 (indicating). It doesn't look like a

17 pitcher, a typical baseball pitcher or

18 softball pitchers, how you see straight guys
19 playing catch with the ball and the mitt. It

20 justlooks different.
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1 D.Zarda
3 Q Do you know if there are any gay

4 professional baseball players?
5 A Idon't follow professional
6 sports atall. Unfortunately, I cannot
7 answer that. I mean, I don't even know who
8 the major teams are. I get asked stuff like
9 that all the time, but I don't know.
10 Q Doyouassume that there are?
11 MR. ANTOLLINO: Don't assume.

12 Objection.

13 Q You can assume if [ asked you.
14 MR. ANTOLLINO: Objection.
15 Q You may disregard the objection.

21 about how you threw a ball, can you think of
22 any other specifics?

23 A We're talking about specifics

24 of..

25 Q Ofhow you acted, I believe, in
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2 context of differently than other men at

3 work.

4 A Maybe some people enjoyed,

5 noted, commented on my pink hat, pink cap. I
6 had a pink ball cap. I don't know if it was

7 aball cap or just a regular hat, but it was

8 pink, and it said rebel on it, and it was

9 bright pink, and I wore it. [ wore it on

10 occasion at work. I have no hair. I would

11 wear it sometimes until about 1:00 or

12 2:00 p.m. when the sun would go behind the
13 building and I didn't need it anymore. It

14 was viewed as a feminine thing.

15 Q Your pink hat was viewed as a

16 feminine thing?

17 A Itwas.
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D. Zarda

[N
(=]

Q Are you saying that all gay men

[EnN
[EN

don't look athletic?

[N
N

A Notall gay men do, so I get

[N
w

mistaken for being straight sometimes, and

[uny
S

here [ was in a pink hat, so it kind of

[N
92

didn't make sense to some people, or they

[N
)}

didn't know what to do with it.

[N
~

Q Are you saying that outwardly,

[N
[ee]

you believe your appearance leads people to

[N
O

believe that you're straight?

N
o

A Itdoes oftentimes, as long as |

N
[

don't have any accessories on that might lead

N
N

people to think otherwise. People do.

N
w

Sometimes even when ['m out at a gay club,

)
~

people come up to me to ask me if I'm gay.

N
ui

Yeah, sometimes I get mistaken for being

South Shore Court Reporting
(631)-235-6218


GregoryAntollino
Highlight

GregoryAntollino
Highlight

GregoryAntollino
Highlight

Saul D. Zabell
Highlight


Case 2:10-cv-04334-JFB-GR8 Document 190-2 Filed 03/09/15 Page 122 of 392 PagelD #:
3853

122
1 D. Zarda

2 straight just on my appearance.

3 Q Areyou saying that you are of

4 the belief that your outward appearance
5 indicates to people that you are straight?

6 A Igettold thatalot.

&
c ®

20 Did Rich --

21 MR. ANTOLLINO: Wait, wait. He
22 hadn't finished answering yet.

23 Q -- Winstock say to you, nice

24 pink hat?

25 MR. ANTOLLINO: He had not yet
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1 D.Zarda
2 finished answering the question.
3 A Letme finish answering.

13 MR. ANTOLLINO: All right. Can
14 I just say something on the record?
15 MR. ZABELL: No.

16 MR. ANTOLLINO: Not the last

17 question, but the one before that, I'm
18 going to move to strike, because

19 Mr. Zabell interrupted the witness as
20 he was finishing the question. And I
21 even tried to get Mr. Zabell to allow
22 the witness to finish answering the
23 question, but he continued to ask the
24 next question which my client fully
25 answered, and I had no objection.
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1 D.Zarda
2 MR. ZABELL: Counselor, pursuant
3 to the Federal Rules of Civil
4 Procedure, what you have just done is
5 called a speaking objection. You are
6 not entitled to make a speaking
7 objection. If you'd like, I will give
8 you an opportunity to review the
9 Federal Rules of Civil Procedure so you
10 may confirm the representations I have
11 made are completely accurate, and that
12 you will learn to remain silent
13 throughout the rest of deposition and
14 only object in a manner which is
15 appropriate pursuant to the Federal
16 Rules of Civil Procedure.
17 To the extent that [ am
18 empowered to, | deny your request to
19 strike the question and the answer and
20 ask that you remain silent throughout
21 the rest of this deposition.
22 MR. ANTOLLINO: I will make
23 objections that are appropriate.
24 MR. ZABELL: Thank you. You
25 have been doing so.
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1 D.Zarda

2 MR. ANTOLLINO: I have.

3 MR. ZABELL: That's why I'm

4 going to request that you take me up on

5 my offer to review the Federal Rules of

6 Civil Procedure.

7 MR. ANTOLLINO: You've, once

8 again, made a derisive comment,

9 Mr. Zabell. 1 have made an appropriate
10 objection. I have made very few

11 objections in this deposition, and I

12 will make what I feel are appropriate

13 objections.
14 Q Whenin 2010, did you wear your
15 pink hat?
16 A Bemorespecific, if you would,

17 please. When as in, what; days of the week,
18 time of the day?

19 Q Whatdaysin 2010, while you

20 worked at Skydive Long Island, did you wear
21 your pink hat?

22 A Can'tremember every specific

23 time that I took a pink cap out of my bag or
24 out of my cubbyhole in the video room and put
25 it on my head, but in general, | would wear
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N
)

D. Zarda

[N
w

Q Have you ever seen a straight

[uny
S

man wear a pink hat?

[N
92

A Ican'tsaythatlrecall a

16 specific time ['ve seen a straight man wear a

[N

7 pink cap, but I don't see it often.
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1 D. Zarda

9 Q Did you maintain a diary during

10 your employment at Skydive Long Island?
11 A No, I'm not graced with the time

12 to keep up with diaries.

13 Q Did you ever take written notes

14 of the occurrence of your days while you were
15 employed at Skydive Long Island?

16 A No. The only kind of

17 documentation that we have are jump logs.
18 Q Did you make any notations in

19 your personal jump logs?

20 A About pink hats, or just period?

21 Q About anything.

22 A My jump logs are really not

23 caught up, and there are printouts in Ray's
24 computer about how many jumps I did on a
25 given day, and that's my jump log right now,
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1 D. Zarda

2 so there are no addendums or notes written
3 onto those. Ijust trust that that's the

4 number of jumps I made, and they're in a file
5 somewhere.

6 Q You made contemporaneous notes
7 of your jump logs, of your days while

8 employed at Skydive Long Island?

9 A NotthatI can recall right now.

10 Q Where do you currently reside?

11 A My home of record is in

12 Missouri; Richmond, Missouri.

13 Q CanlIhave your actual address?

14 A Well, the actual address I

15 receive correspondence and everything at is
16 the Post Office Box that's I've had for about
17 seventeen years. That's my actual address.
18 Q Do you have an actual home where
19 you sleep when you are in Missouri?

20 A Ido.

21 Q Where is that?

22 A Thatis located on a skydiving

23 center which is private airport called

24 Lexington Memorial Airport, and that is in
25 Henrietta, Missouri, which is just down the
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1 D. Zarda

2 road from Richmond.

3 Q You actually sleep there?

4 A When I'm there, I do.

5 Q How often are you there?

6 A Thaven't been home in awhile.

7 Over the course of seventeen years that that
8 place has been there, I estimate I've

9 probably been there twenty to thirty percent
10 ofthat entire time. It varies. It depends

11 on where I'm going to be, what I'm doing, if
12 I'm traveling, working, if I'm in Dallas for
13 an extended stay. It really varies. [ have
14 no set schedule for when I'm going to be

15 there.

16 Q Beginning in July of 2010, where

17 did you reside?

18 A Beginning in July of 2010.

19 That's -- oh, beginning in July of 2010. My
20 home of record remains in Richmond, Missouri
21 atthatairport.

22 Q Where were you physically

23 residing?

24 A Where I was physically in July

25 0f2010 was, I guess, in Coram, New York.
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1 D. Zarda

2 Q Where in Coram, New York did you
3 live?

4 A Iwasleasinga condo-

5 aforementioned Sal Falcone that we talked
6 about, and that was -- I can remember the
7 address but not the zip code. Three

8 Appomattox, A-P-P-0-M-A-T-T-0-X, Court,
9 Coram, New York, and I believe the zip code
10 might have been 11727, Hi{JouIINaveRo)
11 look that up yourself.

12 Q Youresided there until when?

13 A In2010?

14 Q Correct.

15 A Istayed there until, I believe,

16 September 17, and if it wasn't exactly

17 September 17, it was real close to that, real
18 close. Probably within a day, which I don't
19 remember which day exactly, but it was just
20 after the time period that [ was supposed to
21 leave anyway.

22 Q Where did you go after that?

23 A Thavetothinkaboutit fora
24 second.

25 I believe I proceeded back
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2 towards Missouri. Yes, [ did. I was in my

3 truck, and then I went back home to Missouri,
4 but along the way, I stopped at some other

5 drop zones.

6 Q Where did you stop?

7 A Whatdrop zone I stopped at was

8 adrop zone that I sought employment at after
9 Ray fired me in July, and that was

10 Chicagoland Skydiving Center. At the time,
11 Chicagoland, they just moved this past

12 season, and you may have to look that up. I
13 can't remember exactly which city. I think
14 it was Hinckley, Illinois at the time.

15 They've moved.

16 Q When did you stop by

17 Chicagoland?

18 A Itwould have been in the third

19 week or so of September.

20 Q And you asked them for

21 employment; is that correct?

22 A Atone time, I did; yes.

23 Q That September, did you ask them
24 for employment?

25 A 1did not ask for employment in
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2 September, but rather I discussed the matter
3 of him not offering me employment in July in
4 response to Mr. Maynard terminating me in
5 June.

6 Q Why did you drive there in

7 September then?

8 A Because it is on the way home,

9 directly on the way home, and because I

10 wanted to have a face-to-face conversation
11 with the owner of the drop zone.

12 Q Didyou?

13 A 1did. Ifelt we were both

14 entitled to have a conversation about the
15 matter face-to-face.

16 Q What did your conversation with

17 him consist of?

18 A Mostly it was about the e-mail

19 exchange that we had regarding me responding
20 to his ad for help and his denying me

21 employment and the action that had taken
22 place at Skydive Long Island with Ray. We
23 discussed that and what [ was going to do
24 about it, primarily.

25 Q What was discussed about what
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2 happened with you at Skydive Long Island?
3 A Well, we have the e-mails

4 between Mr. Doug Smith, he's the drop zone
5 owner, and I just told him my side of the

6 story.

12 Q Did you tell Doug Smith that you

13 felt you were terminated from Skydive Long
14 Island because you were gay?

15 A 1did, and I also supplemented

16 that with the ridiculous accusation that was
17 made that I inappropriately touched a female
18 passenger which he had, I think, enjoyed and
19 could appreciate my frustration with that

20 situation, based on the interaction that we
21 were having while we were having this

22 man-to-man talk.
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1 D. Zarda

2 Q Inherdeposition, she testified

3 that she did complain about you; did she not?
4 MR. ANTOLLINO: Objection.

5 Q You may answer.

6 MR. ANTOLLINO: You can answer.

7 A Umm--

8 Q Yesorno?

9 A It'snotayesorno.

10 MR. ANTOLLINO: If this is going

11 to beayesorno --

12 MR. ZABELL: Itis ayes or no.
13 A I'dhave tolook back on the
14 record, but I think her boyfriend complained.
15 Q Youdon'tremember any testimony
16 about her complaining?

17 A Idoremember testimony about
18 her complaining.

19 Q Doyoudoubt thata complaint

20 was made to Ray Maynard about you?

21 A Idoubtthat the complaint came.

22 from Ms. Orelana, and she was the passenger
23 that took on the tandem. 1 doubt that.

24 Q Well,who do you think the

25 complaint came from?,
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1 D. Zarda

9 MR. ANTOLLINO: Objection.

10 Asked and answered.

18 Q Doyou believe it was that

19 complaint that Mr. Maynard was acting on when
20 he suspended you?

21 A Not entirely.

22 Q Is the complaint that Mr. Kengle

23 made about you consistent with your sexual

24 orientation?

25 MR. ANTOLLINO: Objection.
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1 D. Zarda

13 MR. ANTOLLINO: I'm going to

14 object.

15 MR. ZABELL: And you may object.
16 Q You're free to disregard the

17 objection.

18 A Iwantto make sure that |

19 understand the question clearly so that I can
20 give you an accurate answer. [ think what
21 you're asking me is if Mr. Kengle's complaint
22 was about me getting familiar with his

23 girlfriend is consistent with me being gay?
24 Q Yes.

25 A No, Idon't think that it is
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1 D. Zarda

2 consistent.

3 Q Itdoesn'tsoundlike Mr. Kengle
4 complained about you being gay; correct?
5 MR. ANTOLLINO: Objection.

6 A Inthatone complaint, no, no,

7 notin that part.

8 Q You, in fact, testified that
9 Mr. Kengle complained that you were getting

10 familiar with his girlfriend; correct?

15 MR. ANTOLLINO: Objection.

22 Q Did you disclose to Rosanna Orelana
23 your sexuality?

24 A Ibelieve I did.

25 Q Did you disclose your sexuality
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2 to Ms. Orelana because you sensed that she
3 was uncomfortable?

4 A Ibelieve so.

5 Q Did you disclose your sexuality

6 in an effort to allay her discomfort?

7 A Ibelieve so, yes, and to make

8 me more comfortable, as well.

9 Q Who was the customer on that
10 jump?

11 A Who was the customer?

12 Q Yes.

13 A My particular customer on that

14 particular lift, on that load, was Ms. Orelana.
15 Q Did you agree with Mr. Winstock

16 yesterday when he said your primary role is
17 to go from the airplane to the ground safely?
18 A Thatis correct. Thatis our

19 number one priority, to bring the customers
20 back safely --

21 Q Didyou--

22 A --aboveall else.

23 MR. ANTOLLINO: Let him finish.
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25 Q You chose to disclose your
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2 sexuality to Ms. Orelana because you sensed
3 that she was uncomfortable; is that correct?
4 A Ibelieve so, yes.

5 Q It came back to you that it did

6 not allay her discomfort; correct?

7 A Apparently not, if they called

8 and complained about it. She -- they must

9 not have -- and when I said "they," | mean
10 Mr. Kengle called and complained, but they
11 were together in it. [ think Mr. Kengle was
12 mentioned as the brains of the operation, or
13 something to that.

14 MR. ANTOLLINO: Adding insult to
15 Ms. Orelana.

16 MR. ZABELL: Counselor, remain

17 silent, please.

23 Q How long did you stay at
24 Chicagoland Skydive Center?
25 A Our conversation was about one
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2 hour, so l was at the drop zone probably

3 about two hours. Mr. Smith was flying the

4 aircraft. I had to wait for him to land the

5 aircraft for me to have an opportunity to be

6 able to talk to him.

7 Then sunset came, and |

8 discussed staying the next day and making

9 another jump or making a fun jump because I
10 didn't make another jump. I said, you know,
11 I'm within eight hours of home, maybe I

12 should just go for it, and he said, you

13 probably ought to try to just get home,

14 sounds like a long trip, so I decided to

15 leave and go home.

16 Q Then you went home to Missouri?
17 A 1did. I made it that far.

18 Q Isitsafe to say thatin the

19 third week of September, you made it back to
20 Missouri?

21 A Twould say closer to the fourth

22  week, the end of the September. Looking

23 back, it was in the late 20s of the calendar.
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10 Q Who do you go on this cruise

11 with?

12 A Fellow passengers on the cruise.

13 Depending on the cruise ship and the size of
14 the ship, which varies from year to year, it
15 could be anywhere between 2,000 and 3,400

16 other passengers.
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2 Q How did you get from Missouri to

3 L.A.in October of 20107

4 A I'msurelflew. [ normally

5 fly. The only time [ drove was in 2009.

6 Q Where did you stay in California

7 in October of 20107

8 A Before or after the cruise?

9 Q Before the cruise.

10 A Typically, I would stay at the

11 drop zone in Paris, California; Paris Valley
12 Skydiving Center. It's a very large

13 commercial facility, and they have bilitines
14 for visiting skydivers.

15 Q They have what?

16 A Bilitines. Bilitine is housing

17 or places to sleep. Bilitine, buildings,

18 bunkhouses, accommodations, work

19 accommodations. They have accommodations for
20 visiting jumpers.

21 Q Do you pay?

22 A Youdo pay a small fee. It's

23 minimal.

24 Q Did you work while you were out
25 there?
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2 A No, Idid not.

3 Q Didyou attempt to work while

4 you were out there?

5 A No.

6 Q You stayed there for how many

7 weeks before your cruise?

8 A It'snot weeks. I would have to

9 go back and look at the itinerary

10 specifically, but typically, I'll go out

11 there a few days, so that can be four or five
12 days, so I can jump, and I like to leave

13 myself some leeway in case we have crappy
14 weather. [ don't want to show up a day

15 before the cruise or two, and not get to

16 jump. Typically, it's four to five days, and
17 then we go on the cruise.

18 Q The way you talk about jumping,
19 italmost seems like you need to get your
20 jumpsin in order to keep your head on

21 straight, in order to maintain your mental
22 health; is that accurate?

23 A No,Iwon'tsay thatatall. I

24 won't say that that's accurate. [ would say
25 thatI've been jumping for almost twenty
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years, just like Rich Winstock yesterday.
We're almost the same age. We started in the
same year. We are dedicated to it. We are
passionate about it. We're professionals,

and we both share the same feeling in it, and
it's typically a comradery of a relatively

small group of society, the population, that
we all enjoy. [ won't say that I need it. I

enjoy it.

20

21

22

23

24

25

Q What period of time is that?
A Itvaries. It depends on, you
know, if I'm really busy with school or if
I've had a hectic couple of weeks, or you
know, some people, you know, fun jumpers have
a hard time getting through the work week
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2 without thinking about jumping. They come

3 outduring the week, in fact, after work and

4 make a jump to calm themselves down. It just
5 wvaries. It depends. 1 know I can feel when

6 Ineed to go make a jump.

7 Q Have you ever made a jump just

8 to calm yourself down?

9 A What do you mean by calm myself

10 down?

11 Q Exactly how you just used the

12 term.

13 A Iplan on making a jump tomorrow

14 or Sunday or several jumps, so it's been a
15 little while already. I've got a lot of

16 things going on, and it's a nice, relaxing

17 thing. I think we're going to have great

18 weather, and I'm going to be with some

19 friends, and I'm going to have a good time.
20 Q Where are you jumping tomorrow?
21 A Likely, if the weather does hold

22 out, [ will go to The Ranch which is in

23 Gardiner, New York. It's a large commercial
24 drop zone.

25 Q You went out to California in
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2 the third week of October for some fun dives;

3 is that what you call them; fun jumps?

4 A Justto clarify for the record.

5 Typically, jumpers that work in the industry

6 will call work jumps, work jumps, and jumps

7 when we're not working, where we are actually
8 customers of the drop zone and we're actually
9 paying for a spot on the airplane and we're

10 justjumping for fun, we call those fun

11 jumps.

12 All jumps are fun, but there's a

13 distinguishing -- we distinguish between work
14 jumps when we're actually working and getting
15 paid and jumps where we're actually just

16 playing, and those are fun jumps. Just to

17 make it easier for us to have this dialogue.
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7 Q Where did you go after those fun

8 jumps at the conclusion of your cruise?

9 A 2010; right?

10 Q Correct.

11 A Ijust went through this

12 routine, so I have to think about it for a

13 second. Okay. All right. Yeah, it's coming

14 back to me here. [ went back to Missouri.

15 Q Whatdid you do in Missouri?

16 A [ was taking care of things |

17 needed to do around the house before it got
18 too cold to do; maintenance outside because
19 November, and, you know, cut the grass last
20 time, do maintenance, painting, whatever, you
21 know, anything that needed to be done outside
22 before it got too cold. I was doing that and

23 getting prepared for school.

24 Q You went back to Missouri in the

25 end of October, early November to do some
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2 maintenance; is that correct?

3 A Yes, and prepare for school.

4 Q Whatschool did you go to?

5 A 1did go to, and [ am currently

6 going to Embry-Riddle Aeronautical University.
7 Q Where is Embry-Riddle

8 Aeronautical University?

9 A Well, it's a worldwide school.

10 It's the largest aeronautical university, so

11 they have locations, you know, primary

12 campuses; Daytona Beach, Florida and

13 Prescott, Arizona. However, I'm a worldwide,
14 online student.

15 Q You were preparing to attend

16 Embry-Riddle via computer?

17 A That's right. These are

18 compressed terms that move very quickly, so
19 once they get started, you really do need to
20 prepare before classes start so you can be

21 seamlessly able to go through it.

22 Q When did you start going to

23 Embry-Riddle, initially?

24 A The very first class I think [

25 ever took with them was back in 2006 or 2007.
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2 Q Whatis the course of study that
3 you're pursuing?
4 A It's a Bachelor's of Science in

5 aviation management, logistics technical

6 specialty, and I'm also seeking a minor with

7 thatin international relations.

8 Q The classes that you started

9 takingin 2010 or in and around November of
10 2010, when you did sign up for those classes?
11 A Enrollment is between the 1st of

12 November and when classes start, which is
13 always on the 15th of the month, so I would
14 have enrolled in that window, or I would have
15 e-mailed my advisor a few days prior or so.
16 1would have to look back and see, but it's

17 in that window.
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6 Q Did anything in November of 2010
7 affect your ability to concentrate on your

8 classes?

9 A Yes.

10 Q What was that?

11 A This situation that I'm involved

12 in with Ray.

13 Q You mean the situation where you
14 were terminated?

15 A The whole thing; the

16 termination, the suspension, the false

17 accusations, this case, all of it.

18 Q Did Ray falsely accuse you of

19 something?

20 A Yes, he did.

21 Q What did he falsely accuse you

22 ofdoing?

23 A He falsely accused me of

24 inappropriately touching a tandem passenger
25 atthe hip, and he knows better that that
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2 didn't happen.

3 Q Didn't Mr. Kengle accuse you of

4 that?

5 A Well, we just learned that four

6 weeks ago, so that's the first time that I've

7 heard anybody else, other than Mr. Kengle say
8 that, so up until that point, that verbatim

9 came from Ray Maynard, and so Ray accused me
10 ofit, and what's even worse is that Ray is

11 also an instructor. He's been jumping around
12 forty years, tandem instructor and an owner
13 ofadrop zone, and he knows better. He

14 knows better. He knows better that that

15 didn't take place.

16 Q Butyou know that Mr. Kengle

17 complained about it taking place; correct?

18 A Iknow now that Mr. Kengle

19 complained about it, but before Mr. Kengle
20 testified, the only thing [ knew was what Ray
21 said, so that's all I have to go on, so Ray,

22 in effect, is the person that accused me of

23 it
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[uny

15 MR. ANTOLLINO: I'm sorry. The
16 witness hasn't finished answering the
17 question --

18 MR. ZABELL: Excuse me. You

19 have a right to object. Other than

20 that, your role is to remain silent.

21 MR. ANTOLLINO: My role is to

22 allow the record to be clear to let the
23 witness answer the question. Just like
24 you don't want him to interrupt you,
25 you need to let him finish answering
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2 the question.
3 MR. ZABELL: You, sir, are
4 interrupting the record, and you were
5 doing nothing to keep the record clear
6 and straight.
7 Again, you may object to the
8 form of a question. Beyond that, your
9 role is to remain silent --
10 MR. ANTOLLINO: No, that's not --
11 MR. ZABELL: -- please do so.
12 MR. ANTOLLINO: I'm allowed to
13 insist that you allow the witness to
14 answer the question, and I will
15 continue to do so if you continue to
16 interrupt the witness.

17 Q In November of 2010 when you

18 started taking your classes, do you know what
19 classes you took?

20 A IfIcould, I would like to

21 finish answering the question.

22 Q [Tjustasked you a question, so

23 you can start by --

24 MR. ANTOLLINO: Just answer his

25 question.
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2 Q -- answering that.

3 A Allright. Repeat that

4 question, please.

5 Q In November of 2010 when you

6 started taking classes, do you know what

7 classes you took?

8 A Yes.

9 Q What classes did you take?

10 A From memory, I'll have to think

11 about this a little bit. Business

12 information systems, business law -- give me
13 just a minute -- and some other management
14 class. I can't...

15 Q One other management class?

16 A Yeah. It was management

17 production operations, or something to that
18 effect. It was a management-driven aviation
19 class. The specific title of that class, I

20 can'tremember, but the other two, because
21 they were hard, I remember. Business law and
22 business information systems.

23 Q Do you know what your grade was
24 in the business information systems class?
25 A Yes. [ gotan Ain all three
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2 classes.

3 Q That's pretty good; right?

4 A Tguess. [ supposeitis.

5 Q Were you happy with your grades
6 in all three classes?

7 A [ was happy and surprised.

8 Q You were surprised that you did
9 sowell?
10 A Iwas surprised [ made it, yes.

11 Q Butyoudid?

12 A 1did.

13 Q Doyoutake classes other than
14 in November of each year?

15 A Yes

16 Q Whenis the next period of time.
17 thatyou take classes?

18 A Following the eleven-week term
19 that begins on November 15, I take classes in
20 the next term..

21 Q When does the next term run
22 from?

23 A Itrunsfrom February 15 until
24 the first week of May. Terms start on the.
25 15th of every month all year long, but if

South Shore Court Reporting
(631)-235-6218


GregoryAntollino
Highlight

GregoryAntollino
Highlight

Saul D. Zabell
Highlight


Case 2:10-cv-04334-JFB-GR8 Document 190-2 Filed 03/09/15 Page 162 of 392 PagelD #:
3893
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14 the little break there?
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18 Q How did you pay for the cruise
19 from L.A. to Mexico?
20 A Specifically, what payment

21 method or --
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8 I think for the 2010 one, I went

9 ahead and signed up on the ship before

10 getting off actually for that particular

11 year. Sometimes I do that. Sometimes I

12 don't. Sometimes they make you a deal if you
13 sign up on the ship before you disembark, so
14 itjust depends on what the deal is. Ifit's

15 good, then I'll sign up.
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Q This cruise to the Caribbean in
that break between January and February,
where did that leave from?

A Fort Lauderdale, Florida.

Q Did you arrive early and stay
late again so you could jump?

A 1didn't get that luxury on that
one. The terms, again, are compressed.
They're very difficult. They're eleven
weeks. I had three finals to take and a term
paper to write and prepare for this case, the
interrogatories and admissions that you
requested, all in that time frame, so there
was some -- [ had a number of things going
on, so [ wasn't able to book any previous
time for anything other than making it to the
cruise ship terminal one day in advance to
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2 geton the ship.

3 Q That February to May courses

4 thatyou took, how many courses did you take?
5 A Itooka full-time course load

6 of two courses and two courses is full-time

7 because of the compressed nature of the

8 classes.

9 MR. ANTOLLINO: Can we take a
10 bathroom break?

11 MR. ZABELL: Once I'm finished
12 with this line of questioning.

13 MR. ANTOLLINO: Okay.

14 Q So the previous semester you

15 took three classes. This semester you took
16 two classes; correct?

17 A 1took three, and that was

18 overkill, and I'd never done that before, so

19 two classes is full-time, and I'm sticking

20 with the two classes.

21 Q What two classes did you take?

22 A In the February one?

23 Q Yes.

24 A There were more aviation

25 management, 400-level courses, and again,
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2 without having it in front of me, one of them

3 was operations. They were so similar in the

4 title that particular term that I kept

5 getting them almost mixed up, but Management 420
6 and Management 424, I can tell you, if you

7 want to look up the course syllabus.

8 Q Whatkind of grades did you get

9 in those classes?

10 A Ireceived an A.

11 Q Inboth of them?

12 A Yes.

13 MR. ZABELL: I think your

14 attorney wants to take a bathroom

15 break.

16 THE WITNESS: Sounds like a good
17 idea.

18 (Whereupon, a recess was taken

19 from 1:44 p.m. to 1:54 p.m.)

20 MR. ANTOLLINO: All right,

21 Mr. Zabell, since you've mentioned it
22 in the previous three depositions, |

23 just want to make sure that [ put on
24 the record that my client would like to
25 review a copy of the transcript and
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2 have thirty days to return it to you
3 sworn and signed by the three.
4 MR. ZABELL: We'll make it
5 available for him to review.
6 Are we exchanging deposition
7 transcripts?
8 MR. ANTOLLINO: Let's talk about
9 it later. Itend not to proceed too
10 unreasonably, but I'd like to talk
11 about that later.
12 MR. ZABELL: Wait. You tend to
13 not to proceed unreasonably?
14 MR. ANTOLLINO: I tend not to
15 proceed unreasonably with most of my
16 adversaries, but I want to make a deal
17 with you, if you're asking me for
18 something.
19 This is wasting our time here
20 today, so let's finish with the
21 questions, and let's talk nicely after
22 the deposition about it; okay?
23 MR. ZABELL: I will endeavor to
24 talk nicely after the deposition with
25 you.
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2 Does that work for you, Mr. Zarda?
3 THE WITNESS: Yup, I'm good.
4 Q Before the break, we were

5 talking a little bit about why you were upset
6 with Mr. Maynard in that until you heard
7 Mr. Kengle's deposition testimony, you blamed

8 the complaint on Mr. Maynard; is that

9 correct?

10 MR. ANTOLLINO: Objection,
11 characterizes.

12 Q You many answer.

13 A Idon't want to have you put

14 words in my mouth. Did I blame -- the only
15 information -- the only person I could hold
16 accountable for the accusation that was being
17 made to me at that time was Mr. Maynard,

18 because I didn't hear the customers complain
19 to me or my supervisor.

20 It wasn't written up on a piece

21 of paper for me to sign in the form of a

22 reprimand by Ray. There wasn't a statement,
23 letter, an e-mail, or anything generated by

24 the client for me to see that's tangible or a

25 recording or anything. This was just words
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2 from Ray's mouth that the customer said.

3 That'sit.

4 Q Did you not believe Ray when he

5 relayed this information to you?

6 A It was hard to believe that

7 somebody could have said something like that,
8 so thatled me to quite a few things. I was

9 angry myself because I thought it was so

10 ridiculous. I didn't understand it

11 completely, and so I didn't know what to make
12 ofit. It was an unbelievable thing to hear,

13 so whether it was truth or not, to hear that,
14 it was an unbelievable thing to hear.

15 Whether that means Ray Maynard

16 was lying or not, that was a big question

17 mark that's been hanging over the whole

18 thing. What did the customer say; what did
19 they not say? Well, I think we found a

20 little bit of it out of what they said in

21 that deposition, so we know a little bit more
22 now about what was said, but for a long time,
23 Ireally wasn't sure whether Ray was flat-out
24 lying or exaggerated it or what.

25 Q Now that you heard Ms. Orelana
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2 and Mr. Kengle testify, do you think that Ray
3 made up what he relayed to you in that

4 meeting?

5 A T'mstill not sure how I feel

6 about the truth of the testimony that was

7 given because so much time has passed.

8 There's been opportunities for the customer
9 and Ray to speak. There has been

10 opportunities for them to have their stories
11 corroborate, so I'm not sure that I'm

12 convinced as to the truthfulness of that

13 testimony that was given.

14 Q Sonow you doubt the

15 truthfulness of Ms. Orelana and Mr. Kengle?
16 A 1doubt the truthfulness of the

17 whole thing. I know they made a complaint.
18 Whether it was genuine or not is probably
19 what's most in doubt.

20 Q Do you know why they would

21 fabricate a complaint against you?

22 A It could be for a number of

23 reasons. It could be -- do you want me to go
24 through some of the reasons that I think it
25 mightbe?
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2 Q Please.

3 A It could be just that Mr. Kengle

4 isinsecure and maybe his insecurity led him

5 to say things and behave and act in a manner
6 that an otherwise normal person would not in
7 thatsituation. That's one reason. Another

8 reason could be, and I brought this up in the

9 termination to Mr. Maynard, maybe they were
10 justlooking for a free jump, and they ended
11 up getting one, so that was stricken down

12 quite abruptly by Mr. Maynard as even a

13 possibility, so that could have been a

14 motivation. I don't know, beyond those two

15 things, what the motivations might have been.

22 Q Do you know what Mr. Maynard's
23 motivation was for terminating you in or
24 about]July of 20107

25 A All I know is what he said, so |
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2 can only attest to his motivations being

3 associated with what he said, so I can't

4 superimpose anything on Mr. Maynard's thought
5 processes, because they're rather abstract at

6 times, and they don't always make sense.

7 Q Soyou think he terminated you

8 for the reasons he told you he terminated

9 you; is that correct?

10 A Sounds like that's what I'm
11 saying.
12 Q What were those reasons again?

13 A Well, because I'm gay and that |
14 brought that up, or it was mentioned before
15 the customers and they were offended by it,
16 and that that was inappropriate and for
17 touching my female passenger in a way that

18 made her feel uncomfortable at the hips.

24 Q As part of the jump, you had to
25 touch the customer in the hip area; is that
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2 correct?

3 A As part of the jump, yes, you do

4 have to touch the customer in the area of the

5 hips, but you don't have to touch them

6 inappropriately.

7 Q And you sensed that the client,

8 Ms. Orelana, was uncomfortable when you were
9 touching her in the hips; is that correct?

10 A No, that's not correct. Idid

11 not sense that she was uncomfortable when she
12 was being touched around the hips. I just

13 sensed at some point, that she was

14 uncomfortable.

15 Q Inan effort to allay her

16 discomfort, you revealed your sexual

17 orientation; is that correct?

18 A Ibelieve that to be correct;

19 yes.
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3 MR. ANTOLLINO: Objection to
4 form.

12 Q During the jump with Ms. Orelana,
13 atsome point, you put your hands on her
14 hips; is that correct?

15 A Twould put my hands in the

16 location around the hips that's necessary to
17 be able to perform the functions that [ am
18 required to do as a tandem instructor.

19 Q And at some point, you sensed

20 that Ms. Orelana was uncomfortable; is that
21 correct?

22 A Atsome point, I sensed that she

23 was uncomfortable, but I can't say it was
24 because I was putting my hands anywhere near
25 her hips, so those two things are too close
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2 to each other in that question, and I'm

3 making sure that those thoughts are separate
4 so that they don't get inflated. I did not

5 sense that she was uncomfortable, because I
6 was putting my hands close to her hips.

7 Q Butyou don't recall when you

8 sensed that she was uncomfortable; correct?
9 A That's not correct either. We

10 haven't gotten to discuss much about what
11 happened in the airplane, so we haven't

12 talked about that. I believe that she became
13 uncomfortable around the time when [

14 mentioned something about my sexuality, and
15 so how close that was to the point when [

16 have to touch around her hips, I don't know,
17 because touching around the hips can take
18 place from the time that we sit down on the
19 benches from when we get in the airplane,
20 through the airplane ride, up to altitude,

21 through the hookup process, through sliding
22 down the benches to the door and out the
23 door, so that encompasses a time period of
24 fifteen to twenty minutes.

25 Q You know you testified before
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2 thatyou only disclosed your sexuality in an
3 effort to allay her discomfort; right?

4 A 1think that's what I said

5 earlier.

6 Q So the discomfort came first,

7 and then the discussion about your sexuality
8 came second; correct?

9 A Sounds that way, yes.

10 Q Not the other way around?

11 A The other way around would have
12 been -- tell me what the other way around

13 would have been.
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17 Q That February to May group of

18 classes, aviation management and one of the
19 operations classes, you got As in those, as
20 well; correct?

21 A 1did.

22 Q What was the next set of classes

23 youtook?

24 A Well, that brings us to this

25 term, I believe.
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2 Q Sofrom May --

3 A No, wait a minute. Let's see.

4 We're talking -- yeah, this term because it's
5 2011, so yeah, that brings us to this term.
6 Q Whatdid you do from May of 2011
7 to this current term, the November 15, 2011,
8 term; what did you do?

9 A 1did alot of the things.

10 Q Acouple of cruises?

11 A No, no cruises. Well, I just

12 wenton a cruise, so...

13 Q Stop lying to me, sir.

14 A No, I cannot lie.

15 Q Now, you know that I said that

16 asajoke.

17 A Ohgreat. I'll takeitasa

18 joke.

19 Q Okay. Iseeyou're starting to

20 warm up to me. It's okay.

21 A No,I'mjust--

22 MR. ANTOLLINO: I told him not
23 to, but go ahead.

24 MR. ZABELL: He clearly has. I

25 would imagine that that's the case.
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2 MR. ANTOLLINO: He warms up to
3 everyone, actually.
4 MR. ZABELL: I'm not really a
5 bad guy. Just Mr. Antollino doesn't
6 care for me all that much.
7 THE WITNESS: Idon't think

8 anybody said you're a bad guy.

9 MR. ZABELL: I would hazard to

10 guess that Mr. Antollino, if he hasn't
11 said it, he certainly thought it.

12 THE WITNESS: Maybe.
13 A Sowhen classes ended in May of
14 this year, L had plans made to go on a trip
15 overseas.
16 Q Youhad plans?
17 A Ihad made plans, and then

18 executed those plans.

19 Q With precision?

20 A Iwouldn'tsay it was with

21 precision, but I would say it was kind of a
22 sloppy buildup to it, but we(li some
23 roadblocks along the way.
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2 Q Didyouhave fun?

3 A lhadfunyes.

4 Q Any chance you met your attorney
5 overseas?

6 A Noldidnot.

7 MR. ANTOLLINO: I would have

8 liked it to have, but it didn't work

9 out that way.

10 MR. ZABELL: Well, I know you

11 had told me on several occasions that
12 you were out of the country.

13 MR. ANTOLLINO: Yes, we were in
14 different parts of Europe.

15 Q How long were you in Norway for?
16 A Itended up turninginto two,
17 months.
18 Q Twomonths. Now, I have to say
19 that the way you're saying that it turned out
20 tobealittle over two months, you had a
21 very guilty look on your face, so that's
22 causing me to ask -~
23 A Guiltisarelative term.
24 Q --what'sthat?
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[N
92

Q Prior to 2009, how were your

[N
)}

grades?

[N
~

A They were the same.

[N
[ee]

Q AllAs?

[N
O

A I've been getting good grades.

N
(=)

I wouldn't say all As. I think I gota

N
[

couple of Bs in there somewhere, but mostly

N
N

As.

N
w

Q Isitsafe to say that after

)
~

July of 2010, you've only gotten As in your

N
ui

coursework?
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3 Q You finished that February to
4 May class, May, your classes end; you have a

5 scheduled trip to Norway?

6 A Yes.

7 Q Two fabulous months of Norway?
8 A They were good moments.

9 Q Anybad moments?

10 A During that time?

11 Q Yes.

12 A Couple fatalities. Some people

13 injured. I mean, you got to take the good
14 with the bad. You know, it's not good when
15 you meet people on a trip where you're having
16 agood time and they end up dead. That's
17 not, you know, a great thing.

18 Q Some of the people that you went
19 on the trip with ended up dead?

20 A People that I met.

21 Q How did they die?

22 A Within the activities I was

23 participating in.

24 Q May linquire?

25 A Yes, BASE jumping.
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2 Q You were actually BASE jumping,

3 and on a BASE jump, somebody died?

4 A Yes.

5 Q And you were there?

6 A Iwasinthe area.

7 Q That must have been devastating.
8 A Yeah, that sucks when that

9 happens; without a doubt. We don't like that
10 to happen, but it does happen. I've been

11 jumping for almost twenty years, so you kind
12 of geta little used to some of that stuff

13 happening, but it's never pleasant when that

14 happens.
15 Q How many fatalities were there?
16 A During my trip, there were two

17 thatI knew. As far as total, I don't know.
18 For the summer, I don't know.

19 Q That must have weighed heavily
20 onyou?

21 A Wedon'tlike it, but it's part

22 of the nature of the activity that people
23 accept, like it or not, and it's something
24 that happens. It's just part of the reality
25 ofit, and you deal with it, and you go on.
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2 It's kind of like dealing with losing a pet.

3 Q Kind of like Disney's Circle of

4 Life?

5 A TI'm not familiar with that.

6 Q No?

7 A I'mnot a big Disney follower.

8 Q Any reason why?

A Asfar as mainstream sports,
10 things like that, along with ball games, I'm
11 notinto that, TV programs, and the main
12 reason is that I don't have time in my life
13 for much else. Cannot connect with much

14 mainstream things. It's a time thing.
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4 A June to August.

5 Q Okay. Where did you return to

6 in August?

7 A Letme think. Oh, that's easy.

8 Dallas.

9 Q How s Dallas?

10 A Then, it was freaking hot.

11 Q How were the stars at night?

12 A Well, it's pretty polluted down

13 there and lit.

14 Q Not big and bright?

15 A No, not there.

16 Q Whatdid you do in Dallas in

17 Augustof2011?

18 A Well, for one, [ was very hot

19 because it was 110 degrees, and [ was not
20 adjusted or accustomed to that type of

21 weather change, so it took me just a little
22  bit-- you know, a week to get myself

23 acclimated because it was really hot. It was
24 one of the hottest summers on record with
25 more than ninety days of over 100-degree days
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2 inarow.
3 Fortunately, | was overseas

4 during much of that, but having returned from
5 being in Norway where it's just the polar

6 opposite of that, it was hot, so I went back

7 to Dallas in August to be with my partner, my
8 ex-husband for a moment.

9 Q Whatis your ex-husband's name?

10 A William Moore, M-0-0-R-E.

11 Q Therein, is the family name

12 for--

13 A Little Cat.

14 Q -- Little Cat Moore?

15

>

Right.
16 Q You said ex-husband?
17 A Yes.

18 Q When were you married to

19 William Moore?

20 A Asyou may be familiar, gay

21 marriage is not legally recognized in most
22 parts of the country, so the term "married"
23 and use of the word "husband" and so forth
24 are, in the gay community, sort of used

25 interchangeably, even though they don't carry
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2 the legal status.

3 Q When did you begin the period of

4 your relationship with William Moore wherein
5 youreferred to each other as husbands?

6 A Well, we met in September of

7 2000, September 8, 2000, in Dallas, Texas,

8 and so we were together for quite a few

9 years, and we started a business together and
10 so forth.

11 Q Right. But my questions is --

12 A When did we consider ourselves

13 married?

14 Q Yes.

15 A I'd almost have to ask Bill.

16 Q Why; did you not consider

17 yourself married during a period of time

18 where he did?

19 A Probably within two or three

20 years of our relationship because we acquired
21 things together and had significant trips and
22 things like that together.

23 Q When was that; what year was

24 that?

25 A I'm going to say in the
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2 neighborhood of 2002, 2003. I think that

3 would probably be about the right time.

4 Q Didyou live together during

5 that period of time?

6 A Yes, we did.

7 Q From when to when?

8 A I've always maintained my home

9 ofrecord at the location I mentioned

10 earlier, and I still have, but we lived off

11 and on together from shortly after we met in
12 late 2000, off and on through 2003, and

13 then -- there's been an awful lot -- and then
14 from 2005 to 2007, and then we've been mostly
15 separated most of the time from late 2007
16 through now.

17 Q Youreferred to him as your

18 ex-husband.
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12 Q Butit's always his fault;

13 right?

14 A Well --

15 Q Isaid thatasajoke. You

16 don't have to answer that.

17 A Idon't want to get myselfin

18 any more trouble.

19 Q You know that I'm going to show
20 him this transcript immediately, so...

21 I'm not. I'm kidding you.

22 A Thope so. Itis whatitis.

23 Q Notunlike how Ray Maynard's
24 relationship was with his ex-wife; correct?
25 A I've only heard hearsay and
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2 rumors about it, but it sounded pretty

3 treacherous by some of the things I heard

4 floating around.

5 Q Well, you actually had an

6 opportunity to speak to Ray about it; didn't

7 you?

8 A Well, Ray actually had an

9 opportunity to speak with me about it, or at
10 least speak about it in my presence.

11 Q And you had the chance to speak

12 to Ray Maynard's ex-wife, as well; correct?
13 A 1did, yeah.

14 Q Would you characterize their

15 relationship anything other than complicated,
16 aswell?

17 A Thave no way to be able to

18 answer that because I don't know the nature
19 of their relationship beyond that. They had
20 been together a number of years and that they
21 were getting a divorce and that Ray had left
22 her shortly before he terminated me.

23 Q [I'm sure thatyou'll agree that

24 when relationships are breaking up, people
25 are never at their best.
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2 A Probably is true. That's

3 probably true.

4 Q When you came back in August of

5 2011, you went and spent some time with your
6 ex-husband; correct?

7 A That's right.

8 Q How much time did you spend with
9 your ex-husband?

10 A I'm going to say -- let me just

11 think because I've been pretty busy. What
12 did I do? The next few weeks.

13 Q From August 2011 to September of
14 20117

15 A Until towards the end of

16 September, yeah. We're looking at four to
17 five weeks.

18 Q How was his air conditioning?

19 A Good.

20 Q Helpful?

21 A Needed.

22 Q Whatdidyoudo for that four or
23 five weeks?

24 A Reflected ona greattrip, for

25 one.
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[uny

[y
o

Q From October to November 15, you

[y
O

just cut the lawn and got yourself ready to

20 go to classes; is that correct?

N

1 A No, that's not correct this

N

2 year. That was the routine the previous two

N

3 years. This year, ['ve yet to make it back

N

4 to Missouri, so the grass is about two feet

N

5 high, and if you'd like to come cut it, fly
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2 outthere, and cut it for me. I'd appreciate
3 itbecause I haven't been able to get anybody
4 todo thatyet.

5 Q [Ithinkit's down, but okay.

6 A It'slaid over, but it's pretty

7 tall.

8 Q [Iwouldn't be flying up to

9 Missouri; I'd be flying down, but we'll let
10 thatgo.

11 A Yeah, I guess you're right.

12 It's actually across, but we'll let that go.

13 So no, [ haven't been back to

14 the airportyet since I left in June and here

15 we are, it's December.

18 Q Where are you residing now?

19 A Tamin Dallas.

20 Q Why did you not go from Dallas

21 to Missouri?

22 A Literally because I just could

23 notwork itin timewise between doing what I
24 was doing there, getting caught up from the
25 summer, coming up here for the depositions
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2 that we had in November, which was right
3 before school just started, and all those
4 things. I mean, just simply didn't have time

5 to make it happen.
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[uny

19 Q Let's take this in a couple of

20 different directions.

N

1 A Okay.
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4 Q The fact that now you know that

5 someone actually complained to Ray about your
6 conduct, did that add more stress or detract

7 from the stress?

8 A [think that now that I'm being

9 able to learn some of the things and get some
10 information. I think some of the truth is

11 starting to come out more and more, so it's
12 making me feel a little better about what

13 happened. For me, from my perspective,

14 there's not as much of a big question mark as
15 to who said what, when, and who's going to
16 say what, when, so I think that now that

17 things are getting documented, testimony is
18 being given, and we're finding things out,

19 I'm starting to feel a little better about

20 it
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6 Q So what things are coming out

7 thatyou're now feeling better about?

8 A AslIsaid, when Ray suspended me

9 and when he fired me, there was no

10 documentation. There were no letters of

11 reprimand that I signed or offered or any of
12 thatkind of thing, so that everything that I

13 was told about the incident came from Ray, so
14 we established that.

15 So he was the only source, and

16 his motives, to me, were not pure and unclear
17 and uncertain, so [ had nothing else to go

18 on, other than what Ray said and what was Ray
19 thinking, and, you know, did he lie, did he

20 exaggerate, you know, all these things.

21 So now that Ms. Orelana and

22 Mr. Kengle have testified, it's helped to

23 refresh me about the jump. I've been

24 actually able to see the videos for the first

25 time that I asked to see when Ray suspended

South Shore Court Reporting
(631)-235-6218


GregoryAntollino
Highlight

GregoryAntollino
Highlight

GregoryAntollino
Highlight

Saul D. Zabell
Highlight


Case 2:10-cv-04334-JFB-GR8 Document 190-2 Filed 03/09/15 Page 202 of 392 PagelD #:
3333

201
1 D. Zarda

2 me, and he denied me access, and he had the

3 ability to let me see those videos right then

4 and there when he suspended me. We could

5 have done it. It could have happened and he

6 refused. He said it was irrelevant, and I

7 could have looked at it right then, so [

8 finally got to see that and see that the jump

9 was routine, the customers were happy, it

10 looks in the video, and there wasn't any

11 crazy thing hanging out there that I didn't

12 know about to be hidden from me, so stuff
13 like that makes me feel a little better.

14 And then also finding out from

15 both the customers' testimony, and they're in
16 complete agreement, that somebody else in the
17 airplane cracked a joke that could be deemed
18 inappropriate, and it wasn't me, causing me
19 toreact the way I reacted with what I said.
20 So I feel vindicated some. It's actually a

21 little bit of a relief.

22 Q Whatis it that was said that

23 caused you to say something?

24 A Well, what they said was -- if

25 yourecall, the boyfriend, Mr. Kengle, was
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2 bringing Ms. Orelana out to Skydive Long

3 Island to make a tandem jump for her

4 birthday. I think we agree on that. I think

5 even Ray agrees with that. That was the

6 circumstance, and I was taking Ms. Orelana on
7 her tandem and that the joke was to the

8 boyfriend that somebody else made, which was
9 Mr. Kengle, he's the boyfriend, how do you
10 feel about your girlfriend being strapped to
11 another man or another guy? It was either
12 man or guy, same thing.

13 So that was the joke that was

14 made, and they're a young couple, so that's
15 the not first time that joke has been used.

16 It'sagolden oldie. It's been used several

17 times before, you know, at many drop zones.
18 It's a pretty routine, boring joke for us.

19 Q Isthata gay joke?

20 A That, itself, is not a gay joke,

21 butif everybody is okay with it, then it's

22 noteven inappropriate, but apparently in

23 this case, Mr. Kengle is not okay with it or
24 maybe Ms. Orelana, or maybe neither one of
25 them were okay with it.
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2 [ think, if I recall in their

3 testimony, they were saying, well, we're

4 young, we can take a joke, and they were okay
5 with that joke, but me saying something like,
6 don't worry, I'm gay, they were okay with

7 that, and I think they said that. That has

8 to make me kind of scratch my head a little

9 bit, so I'm being put in this situation where

10 Ihave sort of in my possession, because I'm
11 taking this girl on a tandem jump, and I'm

12 strapping her body to my body in an intimate
13 situation.

14 I have her and I have her

15 boyfriend sitting right over here

16 (indicating) with somebody else cracking a
17 joke about me strapping his girlfriend to my
18 body, and so I was not comfortable with that.
19 Q Couldn't you have just said,

20 don't worry, they're being silly?

21 MR. ANTOLLINO: Objection. You
22 can answer.
23 A You can speculate all the

24 different things that a person could say, but
25 I could have said nothing, or I could have
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2 said anything, so I said what I felt was the
3 best thing to say, at the time, for me and
4 for her and for him.

5 Q And in hindsight, was that the

6 best thing to say?

7 MR. ANTOLLINO: Objection. Go
8 ahead.
9 A In hindsight, if it were a

10 perfect world, then I suppose nobody could
11 make any jokes about anything because

12 somebody might get offended or be upset by
13 it

14 So your questions was, in

15 hindsight, would I say it again; is that what

16 you're asking me?

17 Q Sure. Knowing what you know
18 now.

19 A About their complaint?

20 Q Yes.

21 A IfIknew --1don't think there

22 would be any way to know that the boyfriend
23 would get upset by that or that they would be
24 anti-gay or offended by gay remarks, you

25 know. There would be no way to know that, so
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2 Ican'tsay. I can say this aboutit: I've

3 used that comment before in situations just

4 like that over the years to sort of resolve

5 or calm a situation, and it's worked for me,

6 and it's taken me out of the hot seat. It's

7 made me feel more comfortable to be able to
8 say, in that situation where I got somebody

9 else's girlfriend, I'm strapping them to my

10 body and somebody says something like that,
11 don't worry about me, I'm gay, [ have an

12 ex-husband for proof, don't worry, to disarm
13 the situation, so if he hears me say that, he
14 can know, okay, he's not going to hit on my
15 girlfriend. He's gay anyway. So I don't

16 think I would change it.

20 MR. ANTOLLINO: Objection.

21 A Justre-ask that. Rephrase that

22 alittle bit.

23 Q Did you know if Mr. Kengle knew
24 you were gay before you told his girlfriend
25 you were gay?
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2 MR. ANTOLLINO: Objection.
3 A Definitively, I have no way to

4 know if he knew. He didn't tell me he knew,
5 so he's sitting over here (indicating). We

6 all metin an instant, in a flash. It's just

7 like normal kind of like a conveyer belt. |

8 don't know.

9 Q It seems to me like maybe you

10 were being accused of being straight as

11 opposed to being gay.

12 A Nobody accused me when that joke

13 was made. (VayBEPEOPISHAGASSIRptONSIING
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2 Q Now,didyou--
3 A That's the normal response.
4 People don't normally get upset.
5 Q Injulyof2010,did you ask
6 Rich to intercede on your behalf and try and
7 convince Ray not to terminate you?
8 MR. ANTOLLINO: Ibelieve it was
9 June.
10 A Itwas the end of june of 2010,
11 yes.
12 Q Andwhy?
13 A WhydidlaskRich,
14 specifically?
15 Q Yes.
16 A Well, Rich is the person that
17 justa few minutes after Ray suspended me
18 that I went to with, as I've said earlier,
19 with the problem.
20 Q Were you asking him that because

21 you enjoyed working at Skydive Long Island?
22 A No, not specifically, no. I

23 wasn't asking him for that reason. I sought
24 his counsel immediately because I was upset.
25 That's the first thing when it happened, and
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2 Ithought him knowing Ray for so long, him
3 being the chief instructor there and so

4 forth, his position there, he should know

5 aboutit, and so I went to make him aware of
6 what just happened, and he offered to, in

7 that conversation, to advocate on my behalf,
8 to talk to Ray and reason with Ray and calm
9 Ray down, and he told me Ray was on a

10 tangent, just let him calm down.

11 This is what Rich said he didn't

12 remember yesterday. Rich didn't remember
13 that conversation very well. I remember it
14 Dbetter than he does. Rich probably hasn't
15 thought about it that much anymore. I

16 obviously have, but Rich told me to go on
17 home, let me talk to Ray, and I'll get back
18 with you.

19 Q Butin 2010, you wanted to

20 continue to work at Skydive Long Island;
21 correct?

22 A After the suspension, is that

23 whatyou're asking?

24 Q Yes.

25 A Yes, yes. I didn't want to lose
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2 any job. I didn't even want to lose that

3 week. I didn't want to lose a day.

4 Q In 2010, did you enjoy working

5 at Skydive Long Island?

6 A Up until that point.

7 Q What was it about that job that

8 you liked working, that you liked; what was
9 aboutit?

10 A There was alot of things I

11 liked about it.

12 Q Did you like the people you

13 worked with?

14 A 1liked the people I worked

15 with.

16 Q Did you like the work

17 environment?

18 A The work environment could be

19 better, but it could be worse. Work

20 environments at skydiving centers vary

21 widely, so none of them are perfect, but the
22 work environment, they all have areas where
23 they are dysfunctional. The work environment
24 was okay. Iliked being able to make good
25 money.
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2 As you probably can see, the

3 instructors make pretty good money in that
4 short amount of time to work there, so that's
5 agood thing. Ilike the fringe benefits of

6 having being able to come to New York for a
7 season and be with friends that I have up

8 here and be able to go do things with friends
9 Ihavein New York, friends that I've met on
10 some of these trips. That, itself, was a

11 little bit of a driver to making me want to
12 come up here, and I made some relationships
13 with some friends, so it's like, hey, I think
14 I'll be working in Long Island next year, you
15 know, great. We're going to have a great
16 time, and so, yeah.

17 Q Could you tell me where you've

18 applied for skydiving work since being

19 terminated in June of 2010?

20 A Well, the first place I applied

21 was directly or pretty soon after Ray

22 terminated me was the one we mentioned
23 earlier, Chicagoland Skydiving in Hinckley,
24 Illinois.

25 Q Do you know why you didn't get
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2 thejob there?

3 A Yes.

4 Q Why didn't you get the job

5 there?

6 A Ididn't get the job there,

7 because the owner found out or was told by
8 somebody that [ was suing Skydive Long

9 Island, and he felt I would be too much of a
10 liability for him to take on because of that.
11 And those are not exact quotations, but

12 that's what he said in an e-mail that he sent
13 to me which, I believe, has been forwarded on

14 toyou and Ray.

15 Q Doyouknow ifhe found out
16 about it because your lawyer had press.
17 releases made of the lawsuit?

18 @ @S

19 MR. ANTOLLINO: Objection.

20 Q You may answer.

21 MR. ANTOLLINO: Objection to the
22 characterization.

23 A lcansay that that was.
24 impossible because when he denied me that
25 employment, that was like two months before
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16 All I can say is that  applied

17 because of what happened at Skydive Long
18 Island. I didn't get the job, and it was a

19 major drop zone, a major skydiving center,

20 and that upset me very much.

21 Q Where else did you apply for
22 work?
23 A Ididn'tdirectly apply, butI

N

4 went and had a meeting with the owner of Long

N

5 Island Skydiving Center, which is Ray's
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2 competitor on Long Island, and that guy's

3 name was Brian Erler. Don't quote me on it.

4 He's the only owner. I can't remember the

5 guy's name. | just can't remember.

6 Q When did you speak to him?

7 A Ispoke to him probably around

8 that same time.

9 Q Around July of 2010?

10 A Around the end of July.

11 Q The end of July?

12 A Yeah. Because it was around the

13 third week of July, I think, if we look in

14 the e-mail from Doug Smith where we were
15 going back and forth talking about me working
16 for him. I think it was around maybe the

17 third week of July when he said no. It was

18 after that I think I talked to Long Island

19 Skydiving Center, and [ drove out there in my
20 truck and sat down and discussed the matter
21 in detail with the owner of Long Island

22 Skydiving Center.
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7 Q Whatdid Ray do to you?

8 A Ray fired me for being gay. He

9 accused me of something I didn't do. He

10 stole money from me and then gave it back.
11 He humiliated me in the skydiving community.
12 I'm trying to -- maybe the list of what Ray
13 didn't do to me might actually be shorter. I
14 have to think about it. He did a lot of

15 things.

16 Q You were fired not for being

17 gay; you were fired because there were

18 customer complaints about you; correct?
19 MR. ANTOLLINO: Objection.

20 A Idisagree. Isaid thatI think

21 it'sa--it's not -- you know, people don't

N

2 always get fired for just one thing. It

N

3 could be a culmination of things. I think

N

4 this was a culmination of all these things

N

5 we've discussed.
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2 Q This wasn't the first time you
3 were fired by Ray; was it?

4 A Itwasn't.

MR. ANTOLLINO: Objection.

8 s 8 e
B o B
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7 Q Well, if you have a complaint

8 about something that happened on the jump, it
9 means you were dissatisfied with it; right?
10 MR. ANTOLLINO: Objection.

11 A Idisagree.

12 Q Soyou think she was satisfied

13 butjust had a complaint?

14 A Yes.

15 Q Okay. You say Ray stole money

16 from you?

17 A Hedid.

18 Q How did he steal money from you?
19 A He docked my paycheck for the

20 full price of two tandem jumps and two

21 videos, and it really sucks because that's

N

2 justsort of like throwing gas on the fire

N

3 and really just sticking it to you.

N

4 You know, on top of all this

N

5 other stuff, whether it's just a bunch of BS,

South Shore Court Reporting
(631)-235-6218


GregoryAntollino
Highlight

GregoryAntollino
Highlight

GregoryAntollino
Highlight

GregoryAntollino
Highlight

Saul D. Zabell
Highlight


Case 2:10-cv-04334-JFB-GR8 Document 190-2 Filed 03/09/15 Page 218 of 392 PagelD #:
3380

218
1 D. Zarda

2 now he's going to take money out of my

3 paycheck for a tandem that I didn't even do,

4 and that was Mr. Kengle's tandem. [ wasn't

5 his instructor, and for work performed by two
6 other of his employees, which were the video
7 guys, that [ had nothing to do with. It

8 didn't make any sense to me that he was doing
9 that.

10 Q And he immediately refunded you

11 that money; did he not?

12 MR. ANTOLLINO: Objection.

13 A Notimmediately.

14 Q Did he refund that money before

15 the lawsuit was filed?

16 A He did before the lawsuit was

17 filed.

18 Q When did he refund that money to
19 you?
@ @ OHENESRIEREDwhen he

21 terminated me after he spoke to his lawyer,
22 which I think is kind of the key thing about
23 that, after he spoke to his attorney, which
24 he admitted when he terminated me, that he
25 did.
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2 Q You think there's something

3 wrong with speaking to his attorney before
4 terminating you?

5 A No. [think he has arightas a

6 business owner to make business decisions,
7 and if that involves seeking Counsel and

8 getting advice from an attorney, that's his

9 right to do so. I think if it's for the

10 purpose of trying to backtrack or maybe cover
11 his tracks for mistakes he might have made,
12 it's probably still legal to speak to your

13 attorney in that matter, but [ think that's

14 what he was doing.
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5 Q Whatother mistakes did he make?
6 A Whatother mistakes did he make

7 inrelationto -~

8 Q Yousaid he made mistakes, so

9 I'masking you what mistakes were made.
10 A Oh,okay. Isee where you're
11 going. I'msorry. Itjust took me a moment
12 tofocus. My opinion what the mistakes were?
13 Q ['m asking you what mistakes he

14 made because you said he made mistakes.
15 A Hedidn't, to my knowledge,

16 investigate these complaints made by the
17 customers. What he did was he just took

18 action against me, his employee, without

19 investigating and asking anybody else in the
20 airplane, any of the other instructors, the

21 cameraman, without reviewing the video, any
22 of those things to perform an investigation.
23 He just took adverse action in

24 an angry manner against me as soon as he
25 learned of the complaints. I think that was
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2 amistake. And he wouldn't even let me, when
3 he was questioning me about whatever it was
4 the incident was, he wouldn't even let me

5 reflect upon the videos that were readily

6 available. He wouldn't let me see them. He

7 was asking me questions, he was angry, he

8 wasn't calm, about a jump that took place,

9 who knows, twenty to thirty jumps ago and
10 three days ago.

11 He's asking me details about

12 this, and yet, he wouldn't stop long enough
13 tolet me look at the videos and say, hey,

14 okay; oh, yeah, I think [ remember those

15 people. Okay, all right. You know, that's a
16 mistake.

17 If you're going to take action

18 against an employee, you should at least give
19 them the common courtesy of being able to
20 look at their records and give them an

21 opportunity to respond. He didn't give me
22 that. He just brought me in that room that
23 day to tell me what he was going to do to me,
24 and then he did it.

25 Q Any other mistakes he made?
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8 Q We'retalking about mistakes
9 having to do with your employment.
10 A Justhavingto do with my
11 employment, okay.

12 (ERRARISEREED  c made

13 was to mention at any time, either in the

14 suspension or the termination, this issue

15 about personal information in front of

16 customers. Seems to be something he's

17 concerned about. Seems to be something he's
18 passionate about, not having happened yet.
19 ‘He has the -- what's the word

20 I'm looking for -- I'm getting tired. He had

21 theleeway to discuss his marriage in front
22 of staff, when he was leaving his wife, when
23 there was other customers standing around.
24 I'm trying to understand what this whole

25 business is about me saying something
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2 personal about myself, personal information,
3 like he said in the termination, and then him
4 talking about his personal life in earshot of

5 customers, so it seems like that's a mistake.
6 If you're going to fire somebody

7 and use that as part of the reason and then

8 youdo it yourself, it seems a little

9 hypocritical.

10 Q Did you tell him that?

11 A No, I didn't have an opportunity

12 to tell him that.
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2 If you're going to be a CEO, if

3 you're going to run a company, you're going
4 to have to be able to make rational

5 decisions. You're going to have to listen to

6 what your employees say. If you've got a

7 problem with an employee or something comes
8 up, you need to investigate it from all

9 angles. You need to get the information, and
10 once you get the information, then you're at
11 aposition where you can discuss the

12 information with the person and then make
13 decisions. Ray didn't do that. That's a

14 mistake.
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2 Q Do you think you were terminated

3 because his Workers' Comp premiums went up?
4 A No. He terminated me for the

5 reasons that we discussed.

6 Q Which you were accused of

7 inappropriately touching a woman and then
8 sharing the fact that you don't like women

9 with her?

10 MR. ANTOLLINO: Objection.

11 A Ididn'tsayIdidn'tlike

12 women. You said it.

13 Q Sharing with her your sexual

14 orientation --

15 A Yes.

16 Q -- which indicated that you

17 didn'tlike women in that respect.

18 A Idon'tlike that wording being

19 on the record because I didn't say that. I
20 never said I didn't like women. Women in
21 that manner, I need you to break that down.
22 What do you mean by that manner?

23 Q You were accused by Ms. Orelana
24 of touching her inappropriately --

25 A Right.
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2 Q -- and then disclosing to her

3 your sexual orientation, which indicated that
4 you are not sexually attracted to women?

5 A [would say that that would

6 indicate that. By me saying, don't worry I'm

7 gay, would convey that idea.

13 Q Can agay man ever touch a woman
14 inappropriately?

15 A They can. They could. So no,

16 it's notto convey thatidea. It's to

17 resolve the situation about the joke that was
18 made in front of the boyfriend about the

19 girlfriend being strapped to another man,

20 which was me, and to quell that situation and

21 to calm that situation down.

25 Q You felt that that situation
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2 needed to be calmed down; correct?

3 A Yes.

4 Q Because at some point, you

5 sensed Ms. Orelana was uncomfortable;
6 correct?

7 A Yes.

16 Q During that process, did you

17 ever rest your head on Ms. Orelana's shoulder
18 or neck?

19 A No. And I know what she said

20 about that. We can discuss this for a

21 second, but before we do, do you want me to
22 finish talking about Ray's mistakes?

23 Q We'll get to that.

24 MR. ANTOLLINO: Just answer the

25 question.
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2 THE WITNESS: All right. Ijust
3 didn't want to get --
4 MR. ANTOLLINO: Answer the
5 question.
6 THE WITNESS: -- to where [ was
7 forgetting where I was going thinking
8 about all Ray's mistakes --
9 MR. ANTOLLINO: Okay, answer the
10 question.
11 THE WITNESS: -- because it
12 takes awhile.
13 A The question was about me

14 resting my head on her shoulder?

15 Q Correct.

16 A No,Ididn't rest my head on her

17 shoulder, and after hearing her testimony,
18 after seeing the video, it's very easy for me
19 to see what that's about.

20 Q What's that about?

21 A Well, what that is about is me

22 leaning forward to give her instructions

23 prior to leaving the aircraft, like ['ve done
24 thousands and thousands of times before, in
25 her ear so that she could understand and hear
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2 them without having to shout at them or

3 without having to be yelling at them, at the
4 customer, because the airplane is noisy, and
5 all the other instructors are talking and

6 they're doing the same things, so everybody
7 is talking in the plane.

8 It gets to be really noisy in

9 there, plus the noise of the aircraft, and

10 then the door is coming open, so there is
11 even more noise. When you have a customer,
12 and you've seen the video, strapped to you
13 shoulder to shoulder, hip to hip, their head
14 isright here (indicating) in my face.

15 If you're going to talk to

16 somebody with their head right here

17 (indicating) in your face, you're talking to
18 the back of their hair or the back of their
19 neck, so if you want to talk to them where
20 they can hear you, then you're going to lean
21 over and talk to them in their ear, and it's
22 right here (indicating). So her ear, or a

23 customer's ear -- you try the harness on

24 yourself and you'll see, when you're sitting
25 on the bench -- it's right here (indicating),

South Shore Court Reporting
(631)-235-6218


GregoryAntollino
Highlight

GregoryAntollino
Highlight

GregoryAntollino
Highlight


Case 2:10-cv-04334-JFB-BGR8 Document 190-2 Filed 03/09/15 Page 232 of 392 PagelD #:
3363

232
1 D. Zarda

2 so this, what did he say,

3 whispering-in-your-ear thing that Mr. Kengle
4 was upset about, there was no whispering in
5 her ear. There was only me giving her

6 instructions that she needed to have to make
7 thejump, in her ear.

8 Q She might have been completely

9 wrong --

10 A She--

11 Q --wait. You have got to let me
12 finish.

13 A Okay.

14 Q She might have been completely
15 wrong and misread all of the things that she
16 complained about; is that correct?

17 A That's very possible.

18 Q Infact, is it more than

19 possible; is it probable?

20 A It's probable. It's probable.

21 Q Everything she complained about
22 is probably wrong?

23 A Yes, it's probably wrong.

24 Q Butshe complained about it

25 anyway?
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2 A She did, and customers complain

3 about all kinds of things. They complain

4 about stuff that you can do nothing about

5 involved in this thing called tandem jumping.
6 It's hotin the airplane. It's too loud.

7 It'stoo cold. The harness is too tight.

8 The harness is too loose. It can go on and

9 on and on, and they can be wrong about it.

10 The harness can be just the way it's supposed

11 to be, or they could just not like it.

18 MR. ANTOLLINO: Objection to

19 form.

. . Okay.
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6 Q Butyoudon'tknow if that was
7 his motivation; do you?

8 MR. ANTOLLINO: Objection.

17 Q Ihave no interest.

18 A Okay.

19 MR. ANTOLLINO: Counsel, do you
20 have some of that iced tea you

21 promised? I need a little lift.

22 MR. ZABELL: You can ask me a
23 little nicer, and yes, [ will get you

24 an iced tea.

25 MR. ANTOLLINO: Thank you.
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2 MR. ZABELL: Let's get this man
3 a drink.
4 (Whereupon, a recess was taken

5 from 3:35 p.m. to 3:59 p.m.)

23 Q During the break there was, what
24 1would characterize as, innocent banter
25 between your attorney and myself, and I think

South Shore Court Reporting
(631)-235-6218


Saul D. Zabell
Highlight

Saul D. Zabell
Highlight


Case 2:10-cv-04334-JFB-GR8 Document 190-2 Filed 03/09/15 Page 23% of 392 PagelD #:
3368

236
1 D. Zarda

2 you were involved, as well; is that correct?

3 A Yes.

4 MR. ANTOLLINO: It was off the
5 record.

6 MR. ZABELL: Yes, absolutely.
7 Q Oneof the topics that were.

24 A Yeah
25 Q Werewe not makingajoke?
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2 A Wewere.
3 Q Wasitappropriate?
4 A Ithoughtitwas okay.
5 Q Whomade the joke?
6 A Gregmadeajoke,andl
7 corroborated the joke.
8 Q Andllaughed at the joke;
9 correct?
10 A Yeah
11 Q Andllaughed completely
12 appropriately?

19 Q Are you more comfortable with

20 gay jokes being make around me because I'm a
21 Civil Rights attorney?

22 MR. ANTOLLINO: Objection.

23 A No. I didn't even know you were

24 Civil Rights attorney, to be honest, so I

25 didn't know you were a Civil Rights attorney.
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2 Q Okay.
3 A Areyou a Civil Rights attorney?
4 Q That's what we're here

5 litigating about today; correct?

6 A Oh, I know that. I didn't know
7 that was your area of specialty.

8 Q Yes,it'sall I do, Civil Rights

9 and labor and employment.

10 A Oh, okay.
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2 need to try and correct it beyond maybe -
3 no.
0 Tmean, if there was an
5 opportunity to be able to correct it or
6 address it without causing a stink and making.
7 anissue out of it because I don't want to
8 make an issue out of anything, then I
9 probably would say something, but it
10 certainly wouldn't be something I would go
11 tell Rich about or make a big deal about.
12 Q Did you find any of your

13 coworkers at Skydive Long Island to be
14 homophobic?

15 A Yes,Idid.

16 Q Who was homophobic?

17 A Ray.

18 Q Raywas?

19 A Yes.

20 Q Ray, the man who hired you on --
21 A Yes.

22 Q -- three different occasions?

23 A Yup.

24 Q Do you think that your sexual

25 orientation affected whether or not you were
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2 hired by Ray Maynard?

3 A Which time?

4 Q All three times.

5 A [think that Ray tolerated it up

6 until a point where he could no longer deal
7 with it himself, so that would be the best

8 answer I could give for that.

9 Q Are you saying he tolerated it

10 up until a point where he received a

11 complaint about you?

12 A Up until a point where he,

13 himself, for whatever reason, couldn't deal

14 with having me be gay and be there working

15 for him. (GHNWRAEEVERTEaSOmWHEtHERILS)
(ONGIHEFEASORSETS | oot a little

20 information from his wife about some possible
21 reasons.

22 Q What were those possible

23 reasons?

24 A That Ray hated my sexuality, |

25 believe, is what she said in an e-mail and
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2 spoke negatively about me often during their
3 marriage, so I thought that was intriguing.

4 Not completely surprised to hear that. Don't
5 know what Ray was thinking.

6 Q So Ray'sissue with you is just

7 because you're gay; is that what you're

8 saying?

9 A  Which time; when he fired me?

10 Q When he fired you in 2010.

11 A Well, when he fired me in 2010,

12 he said it was because the issue of my

13 sexuality came up in front of the customers.
14 He was firing me for that. It was

15 inappropriate, and the issue about touching
16 this girl inappropriately came up, and that's

17 what he said.

21 MR. ANTOLLINO: Objection.
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10 Q And Ray knew you were gay each
11 of the three times he hired you; correct?
12 A Ithink we covered that.

13 Again, back in 2001, I don't

14 specifically recall this seating if we talked

15 aboutit, but it was pretty clear in 2009

16 and 2010.

17 Q Talk to me about this business

18 you share with your ex-husband in Texas.
19 A Could you be a little more

20 specific; what would you like to know?
21 Q What's the name of the business?
22 A It's Advanced Skin Fitness.

23 Q Whatis Advanced Skin Fitness?
24 A It'samedical spa.

25 Q What happens at the medical spa?
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2 A We do a variety of anti-aging

3 procedures. We do laser hair removal, which
4 isthe primary thing, we do facials, we do

5 laser skin resurfacing, and we do cellulite

6 reduction. We do hormone therapy. We do a
7 lotof things. I don't have the whole list

8 ofall we do.

9 Q Isitrun by adoctor?

10 A We have medical directors that

11 oversee the legal part of that part of the

12 operation.

13 Q Isyour ex-husband a medical
14 doctor?
15 A Heis not a medical doctor.

16 Q Isheadoctor?

17 A Heisnotadoctor. He hasa

18 Master of Science in Exercise Physiology and
19 Kinesiology.

20 Q Areyouadoctor?

21 A Tamnot.
22 Q Butyou have doctors on your
23 board --

24 A Wedo.
25 Q -- to make everything kosher,
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2 forlack of a better term?

3 A To make everything legal.

4 Q Are you familiar with that term,
5 "kosher"?
6 A Tam.

7 Q What's the name of this

8 business?

9 A Well, it's Advanced Skin Fitness.
10 The incorporated name is Lush, L-U-S-H,
11 Investments Incorporated.

12 Q Areyou a partner in that

13 company?

14 A Silent partner.

21 Q Youdon't have any legal

22 holding?

23 A Idon'thave alegal holding.

24 Q Whatis the reason for you not
25 having a legal holding?
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2 A It's personal, primarily, and

3 partly strategic. In the event that while we

4 were together and we had started this and we
5 didn't make it, for whatever reason, we could

6 always start up under my name.

7 Q What's the personal reason?

8 A What s the personal reason?

9 Q Yes.

10 A Those are reasons related to our

11 relationship.

12 Q Ineed to know for purposes of

13 this deposition. I'm not prying, but I do

14 need to know.

15 A Idon'thave --Ican't recall

16 every personal thing that we've discussed

17 over this many years that we've had this

18 business, and we've been together in and out
19 of the personal relationship that we've been
20 in.

21 It's just the way we started it.

22 We started the business. [ wrote the first

23 check. It was in an office about this

24 (indicating) size, and then we grew and just
25 moved forward, and some of it had to do with
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2 my willingness to relocate to Dallas from

3 Kansas City, and whether we were going to be
4 together that way or not. That was a little

5 bitofit.

6 I maintained a place up in

7 Kansas City, and obviously, to be more

8 involved in that would require me to fully

9 move to Dallas and be in Dallas. That's an
10 example of one of the personal things that I
11 meant.

12 Q Soyou're a partner in this

13 business, you do work for this business, but
14 nowhere in the business's records are you
15 indicated to be a partner?

16 A That's right.
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. . Did the business file an income
18 taxreturnin 20107
19 A Yes,itdid.

20 Q Did it file an income tax return

N

1 in2009?

2 A Itdid.

N

N

3 Q And for all previous years that

N

4 it was in existence, did it file a tax

N

5 return?
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2 A Itdid.
3 Q Didyou file an income tax
4 return for 20107
5 A 2010, yes.
6 Q Didyou file an income tax
7 return for 2009?
8 A Ithasnotbeen filed yet.

9 Q Why is that?

10 A That was the year that I broke

11 my ankle, and I got behind, in part, because
12 ofthat. It was just a matter of logistics.

13 Ihad traveled, and I had a difficult time

14 with the whole situation; with my ankle being
15 broke and getting around, getting my records
16 together and school, and I just simply got

17 behind and didn't get to it.

18 Q Butwere able to get your 2010

19 filed --

20 A Yes.

21 Q --justnotyour 20097

22 A Right.

23 Q Did you make more in 2010 than

24 you made in 2009?

25 A ITdon't know, because | haven't
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2 done 2009 yet, so I'll find out. It's justa

3 matter of getting caught up on that.

4 Q Now we're at the end of the year

5 1in 2011; are we not?

6 A Weare.

7 Q How did you do financially in 2011?

8 A Notvery good.

9 Q Isthat because you spent a fair

10 amount of time out of the country and on

11 vacation?

12 A No, it's because I didn't take a

13 full-time job skydiving.

14 Q And why didn't you take a

15 full-time job skydiving?

16 A Because of this.

17 Q Because of this lawsuit?

18 A In part, because of this

19 lawsuit. Mostly because of the damages that
20 have been done to me because of what Ray did
21 when he fired me and accused me of something
22 1didn't do and how it's hurt me in the

23 industry.

24 Q Isn'titthe accusations of

25 Ms. Orelana and Mr. Kengle?
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2 A We've been through this I think

3 about two or three times now, so...
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0 A The reason it's not correct is

N

N
[

because what [ said earlier. Ray knows

N
N

better, so even if Ray is relaying that

N
w

information, and that information is

)
~

relatively new to this case and to us, as far

N
ui

as I'm concerned, because I just got to hear
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2 that for the first time in November a month

3 ago, Ray knowing better, knowing that I

4 didn't do this, corroborated it and agreed

5 with it and took action against me, based

6 upon it, so that, to me, is the same thing as

7 him accusing me. It is the same thing.

8 Q How does Ray know better that

9 you didn't make this woman feel

10 uncomfortable?

11 A It's simple. Because Ray's been

12 doing tandems for three decades, jumping for
13 forty years. Ray knows me. He knows my
14 reputation. He knows my record. He knows
15 the situation that's involved in strapping

16 another passenger to you to take them on a
17 tandem. He knows what's involved with

18 strapping at the hips. He knows all of that.
19 He knows every part of that like the back of
20 his hand. He would be an expert in that, and
21 he knows that I did not do anything wrong.
22 Period.

23 Q [Idon't know how he would know
24 if he wasn't there --

25 MR. ANTOLLINO: That's --
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4 MR. ANTOLLINO: We're not

5 arguing --

6 Q --andyou'reaware of that; is

7 that correct?

8 A Illagree with you that he

9 received a complaint.

10 Q Talkto me about Marco Marcovitch
11 (phonetic). Do you know him?

12 A Iknow Marco.

13 Q Friend ofyours?

14 A I'mgoingtosayhe'safriend.
15 I'm not sure what our status of friendship is
16 right this second, though. He has been a
17 friend.

18  Q Haveyou referred to yourselfas.
19 afag?

20 A Iprobablyhave.

21 Q Whatkind of situations would
22 you have referred to yourself as a fag?
23 A Probably would have been some
24 casual, loose situation.

25 Q DidRay Maynard ever refer to
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2 FaceBook page without you approving it;
3 correct?
4 MR. ANTOLLINO: Objection.
5 A Incorrect.
6 Q What's posted on your FaceBook
7 page without your approval?
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7 Q Tell me about the incident that

8 occurred at Fire Island where you picked up
9 some Brazilian boys.

10 A Sounds like I had a good time,

11 butlIdon'trecallit.

12 Q Youdon'trecall speaking to

13 some of your coworkers about picking up
14 Brazilian boys at Fire Island?

15 A Brazilian boys at Fire Island.

16 No,Idon't. I don't recall it.

17 Q Isthat something you would have
18 discussed at work had it happened?

19 A Itdepends on whether somebody
20 would have asked me what I did this weekend

21 ornot, or one of the times or the many times

N

2 Brian Petretti -- I don't why he kept

N

3 bringing it up -- hey, Don, did you go the

N

4 Grove this weekend? If he would ask me that,

N

5 maybe I would have responded with, no, I went
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2 to the Pines. That would be the context.
3 That would be the only context that I could

4 think of.

10 MR. ANTOLLINO: I'll object to

the form.

11

12 A lcan'trecall.

13 Q Youcan'trecall?
14 A lcan'trecall havinga
15 discussion about Viagra.

16 Q Did you have discussion about

17 Viagra and Fire Island and a sex marathon?

18 A No.

19 Q You never had the discussion

20 with Curt Kellinger?

21 A A sex marathon, no. Now that

22 you're bringing it up, it seems like that

23 Curt might have put something or made a

24 comment on a FaceBook post at some point, or
25 he might have said something like that, but
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2 notme.
3 Q You never had a discussion with

4 Curt Kellinger about Viagra at Fire Island?

5 A NotthatIcanrecall. I mean,

6 he might have made a joke about something at
7 some point.

8 Q Talk to me about pornography on

9 your cellphone.

10 A Talk to you about pornography on

11 my cellphone?

12 Q Yes.

13 A What about it?
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Q Do youremember atime when a

[y
~

coworker brought their child to work at
18 Skydive Long Island?
19 A There's been several people that

20 have brought children to work.

21 Q Do youremember complaining
22 aboutit?
23 A Idon't
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11 MR. ANTOLLINO: Objection.

12 Answer.

. . Do you have any reason to --

16 A Ithink that he's vulnerable.

17 Q Do you have any reason to doubt
18 his propensity for truthfulness?

19 A Yes.

20 Q Whatis your reason for doubting
21 his propensity for truthfulness?

22 A Tjustthink that he's

23 vulnerable, because he's a young kid and he's
24 not experienced in a lot of areas with life,
25 and he's working in a very unique adult
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2 environment like it is at Skydive Long

3 Island. The kind of job that we're doing

4 there, the kind of responsibilities that we
5 have, and all those things that are going on
6 there. Ijust think he's vulnerable.

7 Q Do you have any reason to doubt

8 Mr. Winstock's propensity for truthfulness?

9 A [was concerned about it.
10 Q Whatis your reason for doubting it?
11 A Well, I was concerned about the

12 conflict of interest with his position at

13 Skydive Long Island and his position, which
14 is newly acquired with United States

15 Parachute Association, and his relationship
16 with Ray. I was concerned.

17 Q Well, you heard him testify

18 yesterday. Do you think he testified

19 untruthful about anything?

20 MR. ANTOLLINO: Objection.

21 A Ifeel better after hearing him

22 testify yesterday.

23 Q That's a wonderful answer. It's

24 just not the answer to the question I asked

25 you.
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2 Do you believe that he testified
3 about anything untruthfully yesterday?
4 MR. ANTOLLINO: Objection.

5 A Letme just think and recall for
6 amoment.

7 Q Please.

8 A [think that he may have been

9 factually incorrect on some of the things
10 that he said.

11 Q And those things were?

12 A Which would be different than
13 testifying --

14 MR. ANTOLLINO: Objection.

15 A -- and that would be different
16 than testifying untruthfully.

17 Q What were the things that you

18 thought he was factually incorrect about?

19 A Justsome --

20 MR. ANTOLLINO: Objection.
21 Asked and answered.

22 A -- of the questions.

23 Q I'm goingto askyou to be as

24 specific as you can.
25 A This was just yesterday, so it's

South Shore Court Reporting
(631)-235-6218


GregoryAntollino
Highlight

GregoryAntollino
Highlight

GregoryAntollino
Highlight


Case 2:10-cv-04334-JFB-GR8 Document 190-2 Filed 03/09/15 Page 268 of 392 PagelD #:
3400

268
1 D. Zarda

2 alot of information that was covered
3 yesterday.
4 Q Butyou were taking notes, so

5 I'm sure you recall --

6 MR. ANTOLLINO: Objection.
7 Asked and answered.
8 A What I was taking notes about

9 were questions to ask --

10 MR. ANTOLLINO: Don't discuss

11 what you were going to discuss with me.
12 A That's what | was taking notes

13 about.

14 Q Tell me what you think he was

15 factually inaccurate about.

16 MR. ANTOLLINO: Objection.

17 Calls for a narrative. Asked and

18 answered.

19 Q You may disregard the comments

20 from your attorney.

21 MR. ANTOLLINO: Like all other
22 objections, unless I tell you not to
23 answer, go ahead.

24 Q Feelfree to disregard and
25 continue.
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2 A Okay. Just some things that he

3 may not have remembered because through the
4 passage of time, such as, gay jokes, you

5 know, me being called Gay Don, things about

6 safety, the handle touches. Just some of

7 those kinds of things.

8 I don't think that he

9 maliciously said anything that was untrue or

10 thathe lied. Ijust think that he may have

11 notremembered some of the facts at all or

12 maybe not remembered some of them 100 percent

13 clearly.
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2 saiditall the time. I mean, it's pretty
3 clear. You start there with that and that
4 justleads into other things.

5 Q Whatother things?

6 A Well even Rich couldn't
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20 Q That happened in 2010 --

21 A Yes.

22 Q -- with Brian Petretti?

23 A Yes.

24 Q Didhesay it maliciously?
25 A Brian--
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2 Q Yesorno?
3 MR. ANTOLLINO: Let him answer
4 the question.
5 Q Yesorno,Don?
6 A No,Idon'tthink it was
7 malicious.
8 Q Doyouhave any reason to doubt
9 CurtKellinger's propensity for truthfulness?

13 Q What about Michael Goki (phonetic)?
14 A Idon'treally know him that

15 well
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19 Q Did Ray Maynard ever lie to you
20 while you were working at Skydive Long
21 Island?

22 A Yes.

23 Q Whatdid he lie to you about?

24 A Helied about me touching this
25 passenger inappropriately at the hips.
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2 Q Isthat the only thing he lied

3 about?

4 A Helied about there being video

5 ofthe jump. There was video of the jump.
6 Q Did he ever tell you there was

7 no video of the jump?

8 A Atone point -- at one point, he

9 cast doubt on whether there was video.

21 Q Infact, he never accused you of

22 touching this woman inappropriately. He
23 relayed to you her complaint or her

24 boyfriend's complaint that you touched her
25 inappropriately; correct?
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2 A We've been through this --
3 Q Right.

4 A --soI'm going to state it

6 Q Please do.
7 A Okay, so I think we'll have this

8 on the record four or five times now.

9 MR. ANTOLLINO: Yes. Objection
10 to the fact that it's been asked many
11 times.

12 Q Thank you for reminding him.
13 A Good, so --
14 Q Iknow it probably bothers him

15 more than --

16 MR. ANTOLLINO: Actually, we

17 were doing fine, but if you want to use
18 your seven hours asking things again,
19 you can do that.

20 MR. ZABELL: I'm aware of what I
21 can and can't do, Counselor. Thank

22 you, though.

23 A Since I've answered this so many
24 times, I'm going to try to make it even a
25 little bit more condensed, in that Ray's
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2 corroboration of that ridiculous complaint is
3 accusing me of it because he knows better.

4 Simple as that. It's just that simple.

5 Q How did Ray corroborate that
6 event?

7 A The accusation?

8 Q Yes.

9 A Because he went along with it.

10 He didn't investigate it. He didn't let me

11 seethevideo. He didn't ask anybody else in

12 the plane. He didn't check this out. He

13 justacted on the customer's complaint

14 immediately, didn't check anything out, so he
15 just owned it.

16 Q And that's how he lied to you?

17 A It's alie because he knows that

18 Don Zarda did not touch the customer in a way

19 that was inappropriate whatsoever. He knows

20 that.
21 Q How does he know that?
22 A Because he has the experience in

23 the industry, in the sport, as an instructor,
24 and he knows me for ten years now. He knows
25 my record, he knows my reputation, and he

South Shore Court Reporting
(631)-235-6218


GregoryAntollino
Highlight

GregoryAntollino
Highlight

GregoryAntollino
Highlight


Case 2:10-cv-04334-JFB-GR8 Document 190-2 Filed 03/09/15 Page 2798 of 392 PagelD #:
3800

278
1 D. Zarda

2 knows better. Simple.

6 MR. ANTOLLINO: Objection.

11 Q Isitalso a possibility that it

12 was because you were gay?

13 A Yes, absolutely.

14 Q Which do you think is more

15 probable?

16 A ThatI'm gay.

17 Q You think so?

18 A Ithink that's bigger.

19 Q Do you have an opinion one way

20 or the other as to the reason why you were
21 terminated; is it because you were gay, or is
22 itbecause of the Workers' Comp premium --
23 MR. ANTOLLINO: Objection.

24 Q --inyour mind?

25 A It's clearly going to be the gay
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2 issue.
3 Q Asyousithere today, you
4 believe you were terminated 100 percent
5 because you are gay?
6 A Ididn'tsay 100 percent. You
7 said 100 percent.
8 Q Whatpercentage would you say -
9 MR. ANTOLLINO: Objection.

12 MR. ANTOLLINO: Objection.
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5

6

MR. ANTOLLINO: Objection.

Q You may answer.

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q Do you believe, as you sit here
today, that your termination was either the
result of you being gay or the result of you
driving up his Workers' Comp policy?

MR. ANTOLLINO: Objection.

A I'm going to say this once more.
I didn't do anything to drive up his Workers'
Comp policy.

Q Well, his belief that you drove
up his Workers' Comp policy.

A Istill don't think that I can
say that is even his belief because that's
something that is not in my control, nor his
control, so I can't state to what his belief
is about me driving up his Workers' Comp
that as being a factor in whether or not he
wanted to let me go or not, could have been a
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2 little part of it, but I think the bigger
3 piece, the much bigger piece, the
4 dramatically larger piece of it had to do

5 with me being gay.

6 MR. ANTOLLINO: Off the record
7 for one moment, if you don't mind.

8 MR. ZABELL: Are we talking

9 about scheduling?

10 MR. ANTOLLINO: Yes.

11 MR. ZABELL: Sure.

12 (Whereupon, a discussion was

13 held off the record.)

14 Q The dramatically large piece of

15 your termination had to do with your being
16 gay.

17 What, if any, do you believe

18 could have been the other factors?

19 MR. ANTOLLINO: Objection.

20 Asked and answered.

21 A Well, we've been down this path,
22 butto go briefly again, the accusation of

23 the inappropriate touching was in the mix and
24 the issue of me being gay.

25 Q And?
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2 A The slight possibility that it

3 had to do with the Workers' Comp situation,
4 for which neither Ray nor me has any control
5 over because Ray doesn't work for the New

6 York State Insurance Fund or the Workers'

7 Comp Board and neither do 1.

8 Q Are you finished with your

9 answer?

10 A Tam.

11 Q Anything else you want to add?

12 MR. ANTOLLINO: Objection.
13 A To that question?

14 Q Yes.

15 A No, I think I answered it a lot.

25 Q She ever lie to you?
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18 Q Weall need areason to believe.

19 A Yeah, well.

. I}
=)
.I.
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2 for her to be there, I can't imagine her
3 believing this to be true, the reason I was
4 being fired, so that would make me feel like
5 that she could be culpable of lying by
6 corroborating with Ray, the reason Ray was
7 firing me for.
8 T guess it would be like this:
9 Lauren, do you really believe that this
10 happened? That would be my question if [ had
11 toask her, and she would have to say yes or
12 no, and depending on that would, I guess,
13 determine whether or not she was lying. I
14 can'timagine -~
15 MR. ANTOLLINO: All right.
16 That's the answer.
17 MR. ZABELL: Counselor, if your

18 client is speaking and he's halfway
19 through his answer, you do not get to
20 say, all right, that's enough.

1 MR. ANTOLLINO: Yes, I

N

N

2 apologize.
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11 Q What months in the year 2001 did
12 you work for Skydive Long Island?

13 A TI'll just have to give you an

14 approximate on that. It could have been the
15 months in June, July, August, and very early
16 September.

17 Q Would that have been the same

18 for 2009?

19 A No. 2009 would have been the

20 months of May, June, and the first part of
21 July.

22 Q Whatabout 20107

23 A Those would have been the months.
24 of May and June.

. . _if you were given
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2 the opportunity, would you have worked for
3 Mr. Maynard year round?
4 A Itwas aseasonal arrangement.

5 Itwas a seasonal engagement to come to work

6 there.
7 Q What makes it seasonal?
8 A In part, the weather and the

9 nature of the activity, and the location of
10 Mr. Maynard's drop zone is in that place

11 mentioned. I think Rich told you, the season

12 was from March to November,_
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3 Q That's a wonderful answer. It's

4 justnot the answer to the question I asked
5 you.

6 A Okay.

South Shore Court Reporting
(631)-235-6218


Saul D. Zabell
Highlight

Saul D. Zabell
Highlight

Saul D. Zabell
Highlight


Case 2:10-cv-04334-JFB-BR8 Document 190-2 Filed 03/09/15 Page 292 of 392 PagelD #:
3823

291
1 D. Zarda

South Shore Court Reporting
(631)-235-6218


Saul D. Zabell
Highlight

Saul D. Zabell
Highlight

Saul D. Zabell
Highlight

Saul D. Zabell
Highlight


Case 2:10-cv-04334-JFB-GR8 Document 190-2 Filed 03/09/15 Page 292 of 392 PagelD #:
3823

1 D. Zarda

South Shore Court Reporting
(631)-235-6218


Saul D. Zabell
Highlight

Saul D. Zabell
Highlight


293

D. Zarda

1


Saul D. Zabell
Highlight


Case 2:10-cv-04334-JFB-GR8 Document 190-2 Filed 03/09/15 Page 293 of 392 PagelD #:
3826

294
1 D. Zarda

8 Q Didyou ever meet any of the

9 customers of Skydive Long Island afterwards,
10 after a jump?

11 A DidIever meet -- be more

12 specific about "after a jump.” Are we

13 talking the same day, like after they just

14 made their jump and they were hanging out?
15 Q No. Did you ever make an

16 acquaintance with a customer and then meet up
17 with them at some later date?

18 A Imade some acquaintances, but I

19 haven't met up with them. I made a couple of
20 acquaintances on FaceBook, one that I could
21 think of. I haven't seen him since. I mean,

22 we're still FaceBook friends.

23 Q Did you ever date any of the

24 customers you met at Skydive Long Island?
25 A No, I never have.
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2 Q Didyou ever try?

3 A Nope.

4 Q Now, what was your expected work
5 schedule in 2009 at Skydive Long Island?

6 A Are you asking me what dates |

7 was expected to be there?

8 Q What days of the week were you

9 expected to work?

10 A It's a seven-day-a-week operation.
11 Q Iknow it's a seven-day-a-week

12 operation --

13 A You're expected to work seven

14 days a week if the weather is good.

15 Q How did you happen to spend

16 weekends over at Fire Island if you were

17 working seven days a week?

18 A Ididn't spend any full weekends

19 over at Fire Island, unless it was completely
20 crappy weather and we were dismissed from
21 jumping and we were not jumping, period, or
22 we were allowed to go home or any of those
23 scenarios, if they occurred. 1didn't spend
24 weekends over at Fire Island.

25 Q Really? Because you testified
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2 before that in response to questions of, hey,

3 Don, what did you do this weekend, you would
4 share with people that you went to Fire

5 Island or you went to the Pines, or something
6 else.

7 A Yup. You can very easily get a

8 ride on down to Sayville, get on the ferry,

9 and come right back. Coram is fifteen

10 minutes from Sayville. 1did it several

11 times. Come back and go to work, so I didn't
12 spend weekends on Fire Island.

13 Q Did you spend evenings there?

14 A Ifthere was time to make it

15 over there. Itjust depends on the schedule.
16 If there was a way to go over there and come
17 back, then, yeah.

18 Q Sosome days your schedule would
19 permitit and some days your schedule

20 wouldn't; is that correct?

21 A The schedule never permitted to

22 go spend a weekend on Fire Island. It did
23 not permit that, and [ did not spend any

24 weekends on Fire Island because of that. If
25 the situation warranted or the conditions
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N

permitted you to be able to go to Fire Island

3 for any amount of time, then I may have gone,
4 and I did go on some occasions.

5 Q In2009?

6 A Yes.

7 Q Andin2010?

8 A Yes.

9 Q How many occasions in 2010 did
10 you go to Fire Island?

11 A Ican'trecall aspecific number

12 of occasions. There's no way of me to tell
13 youthat.

14 Q More than one?

15 A Oh,yes more than one.

16 Q More than two?

17 A I'mpretty sure it was more than
18 two.

19 Q Morelthan three?

20 A Iwouldsayso.
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2 times total.
3 Q Some amount between six and ten?
4 A Somewhere around there, yeah. |

5 think that's fair to say.

6 Q Whatabout 2009?

7 A 2009, less. I'd probably say it

8 could be four to five times.

9 Q Four to five times?

10 A Imanaged to make it over there,
11 despite the injury, a couple of times, so
12 yeah, probably about that.

13 Q Fire Island wasn't the only

14 place you socialized on Long Island; is it?
15 A Well, there was the drop zone,
16 and then--2009?

17 Q 2009or2010.

18 A 2009, Ican't think of going

19 anywhere else to socialize. 2010 on Long
20 Island, I can't think of anywhere else | went
21 to socialize.

22 Q Did you ever go to any clubs in
23 Sayville?

24 A No, never been to any clubs in

25 Sayville.
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2 Q Didyou ever enjoy any of Long

3 Island's fine restaurants, fine dining

4 establishments?

5 A Imean,Ieatoutalot, so

6 can'tsay as to what all restaurants [ went

7 to. Ithinkin 2010, I might have gone to a

8 restaurant -- I did go to a restaurant. I

9 just can't remember which one it was, in

10 Port Jeff Station right around the corner
11 from the condo. That was nice. I don't

12 remember which one it was.

13 Q Did you ever have occasion to go
14 into New York City --

15 A Yes.

16 Q -- whenyou worked in 2009

17 and 20107?

18 A Yes.

19 Q When would you go into the City?
20 A Whenever time permitted.

21 Q How much time would you need to
22 getinto the City?

23 A That was always a toughy. If we
24 were busy working and we had to be at work
25 the next morning, depending on what time we
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2 gotreleased from work or the last jump was
3 would dictate on whether or not we could get
4 down to Ronkonkoma, hop the train, get to the
5 City and come back, so I did that a few

6 times.

7 Q In 2009, how many times did you

8 do that?

9 A DidIever goto New York from

10 Coram; is that what you're asking?

11 Q Did you ever go to New York City
12  while you were working in 2009?

13 A A couple of times.

14 Q Three or four?

15 A Idon'tknow if it was three or

16 four, because I got hurt pretty early on, so
17 we were busy, and that was during the long
18 daylight hours, but I know [ went at least
19 once, probably twice.

20 Q How about2010?

21 A Same thing, because the only

22 thing different is that I was hurtin a

23 different way in 2010. [ was fired, but it

24 was about the same amount of time.

25 Q Ifitwas along daylight day,
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2 asIbelieve you said --

3 A Yes.
4 Q -- what does that mean?
5 A Well, in the summer solstice,

6 the days are the longest. Skydiving goes on
7 typically all way until one half hour before

8 sunset. As the sunset gets longer and longer
9 in the summer, then so does the workday.
10 Q Whatis the longest day in the

11 summer?

12 A June 20.

13 Q From that point, it gets --

14 A Itstarts getting slowly

15 shorter.

16 Q Ifthere's more sunlight, does

17 that mean you can perform more jumps in a
18 day?

19 A Itdoes.
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2 Q Andthat's the amount that you

3 agreed upon; correct?

4 A Right

5 Q Onapiecemeal basis, once your
6 jump is completed, that's what you get paid;
7 is that correct?

8 A Right

9 Q Sometimes you get paid more than
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2 Q Didyou keep track of how many

3 jumpsyou did in 2009?

4 A The computer kept track of it.

5 My altimeter has it. I'm not sure if we

6 provided that to you or not. It's in my

7 altimeter. It's on my computer.

8 Q What does that mean, it's in

9 your altimeter, it's on your computer?

10 A Well, the old standard way of

11 logging jumps, and some people still use it,
12 some people half-and-half it, is an actual
13 logbook, like this (indicating) spiral bound.
14 You write down the jump number and what you
15 do. Many professional jumpers don't do that
16 anymore because we're just doing so many
17 jumps, and they're all just the same thing,
18 and we have altimeters that electronically
19 record the jump.

20 Q Would that electronically record
21 afun jump for you?

22 A Yes, it would.

23 Q Would it distinguish it as a fun

24 jump?

25 A Itdoesn't, but when you
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2 download the jumps into your software program
3 onyour computer, then you can go in and say,
4 dive type or type of jump it is, and also

5 typically, if you just forgot and you wanted

6 tolook, you can tell what kind of jump it is

7 because you could look at the free fall time,

8 free fall speeds and opening altitudes that

9 the altimeter records, so it would really be

10 obvious that a tandem wasn't a fun jump and
11 you opened at 2,000 feet. That's really a

12 no-brainer.

13 Q Now, Mr. Winstock said yesterday

14 when he was critiquing one of your jumps that
15 he thought you were waiting too long to throw
16 your drogue out.

17 A Just his opinion.

18 Q Well, it's his opinion that

19 counts;isn'tit?

20 A It counts for what?

21 Q He gets to review your jumps to

22 determine that you're jumping appropriately;
23 correct?

24 A No. There wasn't a review

25 process. Ithink that was just some
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2 skydiving comradery. No. So no, there was

3 not performance reviews. There was not

4 performance evaluations.

5 Q Inatandem jump, how long are

6 you supposed to wait before throwing out your
7 drogue?

8 A Three to five seconds, or until

9 stability is achieved and when the instructor
10 deems it appropriate to be able to safely

11 deploy the drogue chute.

12 Q Why do you not want to wait too

13 long to deploy your drogue chute?

14 A Well, because it could get

15 entangled with the tail of the aircraft. It

16 could get entangled with you. It can get

17 entangled with the passenger; any of the

18 those things. So you need to deploy the

19 drogue whenever the time is correct that you
20 have achieved stability and that you have

21 control and that it's safe to do so.

22 Q Right. And you don't want to

23 throw your drogue out after -- the whole

24 purpose of your drogue is to slow you down so
25 you're not hitting terminal velocity;
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2 correct?
3 A It'sjustto keep the tandem

4 pair falling at the same speed, roughly, that
5 asolo jumper would fall.

6 Q Andisn'titalso to lessen the

7 impact of the initial shoot opening, as well?
8 A Itisalso for that.

9 Q Because that would put a lot of

10 stress on you; wouldn't it?

11 A Itdoes, yes. It does also

12 serve that purpose.

13 Q So that's why you want to open

14 itin that three to five seconds?

15 A Three to five seconds is very

16 arbitrary. It could be seven.

17 Q Really? Because I thought at

18 twelve seconds, you hit terminal velocity.
19 A Actually, at nine seconds you

20 do.

21 Q Oh,youdo? Then it makes sense
22 you're going to want to do it at three to
23 five as opposed to eight because you don't
24 want to hit terminal velocity; right?

25 A No, no. It's okay to wait, you
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2 know, up to seven seconds. It's fine.

3 Q Did Rich indicate that you did

4 itin about twelve seconds?

5 A Wedidn't look at the video

6 again, because I don't think there was

7 twelve seconds there.

8 Q Because there was time for you

9 wave before you did it; correct?

10 A Oh, there's time to give the

11 peace sign. There's time to do a couple of
12 flips. There's time to wave. There's time

13 todo all of that.
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6 Q Didyou ever collect any Social

7 Services payments in 2009 or 20107?

8 MR. ANTOLLINO: Objection to
9 form.
10 A Define "Social Services" to me.

11 Q Anything from welfare to

12 unemployment benefits to Workers' Compensation
13 Benefits.

14 A Ireceived Workers' Compensation
15 benefits.

16 Q When?

17 A Thatwasin 2009.

18 Q Did you ever receive

19 unemployment benefits?

20 A Notin 2009.

21 Q Did you receive unemployment

22 benefits in 2010?

23 A Yes.

24 Q From what state did you receive
25 unemployment benefits?
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15 Q Well, didn't you testify before

16 thatyou also worked there after you left

17 Skydive Long Island?

18 A You're talking about '10; right?

19 Q Yes.

20 A Ithink that -- I think that you

21 were talking about '11 when I came back and
22 doing the work that you just asked me about
23 recently.

24 Q Soyou're saying you didn't do

25 any work for the company in 2010, or you did
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2 doworkin2010?

3 A Before I went to Skydive Long

4 Island.

5 Q From what period of time to what

6 period of time did you collect unemployment
7 benefits?

8 A Idon'thave a-- that's a good

9 question because it took so long to get any
10 response in that broken system, that awful
11 system --

12 MR. ANTOLLINO: Just answer the
13 question.

14 Q It's an awful broken system. I

15 gotyou.

16 A Itis. It's awful. I think

17 actually by the time I actually got any

18 Dbenefits, it was the end of November of 2010.
19 Ittook thatlong.

20 Q How long did you receive those

21 benefits for?

22 A Ithink it was just until

23 January, the end of January. Maybe early
24 February.

25 Q Why did you stop receiving

South Shore Court Reporting
(631)-235-6218



Case 2:10-cv-04334-JFB-GR8 Document 190-2 Filed 03/09/15 Page 313 of 392 PagelD #:
3846

314
1 D.Zarda
2 benefits?
3 A Because we got into a dispute

4 over a program that I applied for,

5 599 Program, and they suspended my benefits.
6 Q Whatisa"599 Program"?

7 A Ithas to do with training. If

8 youare in school or in an approved training,
9 and I'm not going to speak as if I'm an

10 expert on this, because [ don't have the rule
11 in front of me because it's all very

12 complicated, you can receive benefits for
13 unemployment while you are actually in school
14 full-time, as long as you meet these specific
15 criteria that was listed in their handbook,
16 and I met that criteria, so we actually still
17 have an open case to this day, and [ intend
18 to win that to get the remaining benefits

19 with unemployment.

20 Q Youdo?

21 A Ido.

22 Q How do you intend to do that?

23 A When the Judge -- when I finally

24 getahearing and I get to talk to the Judge,
25 Ithink, just as in the case with the
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2 Workers' Comp, I think the Judge will see it
3 my way.

4 Q Youdo?

5 A Tdo.

6 Q Has anybody advised you on it?

7 A Like an attorney, you mean?
8 Q Yes.
9 A Not specifically.

10 Q Generally?

11 A No. They have not specifically

12 advised me on that. I'm kind of handling

13 thaton my own. I think--it'sa

14 bureaucracy. I think the facts speak for

15 themselves, and then when it gets to a point
16 where aJudge can look at it, it will be

17 easy.

18 Q Do you know what the earnings

19 are of Altitude Express or Skydive Long Island?
20 A  What they make as a corporation?
21 Q Yes.

22 A Idon't

23 Q Do you know the periods of time

24  in which they make their money?

25 A Idon't know, specifically, but
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2 1think they are capable of making money year
3 round. They can sell gift certificates over

4 the winter, even though they're not jumping.
5 They can actually do jumps in January. I've

6 seen posts for jumps in the winter, so it's

7 just not the up, main season.

8 Q Do you agree that skydiving is a

9 seasonal sport?

10 A Insome areas, itis, and in

11 some areas, it is not.

21 Q [Ithinkso too.

22 A Yeah.
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10 Q How long does a jump actually

11 take?

12 A That depends on the type of

13 jump, the type of aircraft that's being used

[uny
S

to take the jumpers to altitude, and the

15 altitude of the jump.

16 Q When you were at Skydive Long

17 Island, how long did your jumps take?

18 A Well --

19 Q Generally? You can give me the range.
20 A That's better because there is

21 two different aircrafts, and they operate at

N
N

two very different speeds and they were

N
w

different altitudes, so a jump could go

N
~

anywhere from, [ would say, ten to twenty,

N
ui

twenty-two minutes or so, somewhere in that
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N

1 Q No, Iunderstand. You got your

N
N

nimbus, your cumulonimbus, your thunder.

N
w

A Ifit was, you know, stuff is

24 moving in, it's definitely not going

N
ui

anywhere, then you know probably we're done
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2 for the day. If it was hit-and-miss stuff

3 coming and going, you know, you could maybe
4 getafew loads off in between the stuff, and

5 then more rain would come, so it would just

6 depend, and then it depends on the altitude

7 of the clouds.

8 Sometimes the ceiling might be

9 10,000 feet. We could still do jumps below

10 10,000 feet without breaking the law. It

11 depends.

12 Q Youwould judge from the weather

13 whether or not you would hang around or not;
14 correct?

15 A We wouldn't judge. The decision

16 had to come down from Lauren. Lauren, a lot
17 of times, made the call, and I think when she
18 made the call, it was probably with Ray's

19 approval. It would come down from Ray or
20 Lauren and possibly Rich on whether we're
21 done or the pilot.

22 Keep in mind, it's a little bit

23 complicated. I want everybody to be able to
24 understand this. Ray runs the drop zone, he
25 owns the drop zone, he controls most things.
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2 However, the drop zone cannot operate if the
3 pilot does not or cannot fly the aircraft,
4 and the pilot has the absolute final say on

5 whether anybody goes anywhere, bar none.
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2 Q Justsome days you could, and
3 some days you couldn't?
4 A Some days you could, and some
5 days you couldn't.
6 Q Some days you could go home; and
7 some days you couldn't?
8 A Yeah

21 Q Some people live pretty close to
22 the--

23 A They do.

24 Q --jump zone; right?

25 A Yes, they do.
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2 Q Who lived the closest to the
3 jump zone?
4 A Ithink Duncan and Willie at the

5 time and Alex Allen.

15 Q Did Duncan or Willie ever invite
16 you to their house to get something to eat

17 during the down times?

18 A Not during those times; no.
19 Q During any other time?
20 A Yes. I've been over to their

21 house, but not during, you know, workdays.
22 Q After work, you'd go over and

23 socialize; right?

24 A Actually, no. Believe it or

25 not, social as we are with those long days,
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2 the people that work there, the professional
3 jumpers, were the ones who didn't socialize a
4 whole lot because we were worn out. You went
5 home. You had very little time to do what

6 youneeded to do for your person, in my case,
7 my errands, workouts, whatever, and then you
8 had to be back the next day, so those of us

9 that worked full-time, we didn't really,

10 during the heavy part, we didn't socialize a
11 wholelot.

12 Q Did you ever get to workout at

13 the drop Zone?

14 A No.

15 Q Do pushups, sit-ups, or

16 pull-ups?

17 A No.

18 Q Never did that?

19 A No.

20 Q Were there shower facilities at

21 thedrop zone?

22 A Crude, but I never used it, but

23 out behind the electrical transformer, there
24 was a stall and I think a water hose.

25 Q Well, it's always good to keep
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2 water hoses by electrical transformers;

3 right?

4 A Right.

5 Q Butthat was available for you

6 to use; right?

7 A Ifyou felt like you could get

8 cleaner in that place, then I guess you could
9 shower there.

10 Q Were there ever beverages

11 provided in the drop zone?

12 A Forsale, or-- Ray had a

13 hamburger shack that you could get soft
14 drinks from and some Coke machines.
15 Q Anybody ever bring beer to the
16 drop zone?

17 A All the time.

18 Q Who would bring beer?

19 A That could be staff, fun

20 jumpers, customers. Beer is encouraged.
21 Q Butyou can't jump while you're
22 drunk; can you?

23 A No, you cannot.

24 Q And you would never jump while
25 you were drunk; right?
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A Absolutely not.

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q Itwould be like, you know, once
a week, maybe once or twice a week?
A Twouldn't call it a per-week
thing. It would just depend on the day and
if there was something going on at the drop
zone. Typically, in the industry, or, you
know, culturally-wide, skydivers ended the
day with beer. They have a beer light. They
even have an actual beer light at Skydive
Long Island. A lot of drop zones do. It's a
green light or a light, and when it's turned
on, you're allowed to drink beer.
Q Your attorney had mentioned
something about getting laid yesterday.
Do you know what he was talking
about?
MR. ANTOLLINO: Objection. May
I clarify for the record?
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2 MR. ZABELL: No.
3 MR. ANTOLLINO: When you say,
4 "laid," are were you spelling it

5 L-E-I-D or L-A-I-D?

6 MR. ZABELL: I'm just saying

7 that you were talking about getting
8 laid yesterday, and I'm asking your
9 client if he knows what you were

10 talking about.

11 A Ithink that he was making

12 reference to a posting that he may have seen
13 on Skydive Long Island's website about a

14 summertime party, a luau, where it mentioned
15 something about getting laid.

16 Q Do yourecall how it was spelled

17 because your attorney seems to want to know?
18 A Idon'trecall how it was

19 spelled. I may have seen it in passing.

20 Drop zones routinely have newsletters and

21 publicize on Dropzone.com and other websites,
22 boogie-type events for things like that, not

23 every single one of them, but it sounds like

24 something that a drop zone would have.

25 Q Were you ever at a getting-laid
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2 party at the drop zone --

3 A No.

4 Q --onLongIsland?

5 A No. I didn't stick around much

6 for parties at the drop zone, because I had

7 to be at work the next day, or if I didn't

8 have to be at work the next day, then I had
9 other stuff to go do (indicating).

10 Q You're pointing to your lawyer.

11 Idon'tknow --

12 A I'm pointing as "in a way." 1

13 had other stuff to go do.

14 Once you've been at the drop

15 zone for twelve hours or more and you're
16 working there, at least for me and I think
17 for Duncan sometimes and the other full-time
18 staff, we would pretty much just end up

19 leaving. Maybe have a beer and then leave.
20 Q You're unfamiliar with this

21 getting-laid party that your lawyer was

22 referring to?

23 A IthinkI've seen, you know, in

24 passing, this luau that they have. They have
25 all kind of quirky parties out there. They
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2 have some quirky parties at Skydive Long

3 Island that take place.

4 Q Did theyin 2009?

5 A Yes.

6 Q What quirky parties did they

7 have?

8 A Same ones. They have the same

9 parties. The party themes tend to be similar
10 in nature or the same one regurgitated and

11 redone year after year.
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8 MR. ANTOLLINO: Objection.
10 Q During the period of time before

11 you busted up your ankle --

12 A Itwas ashort period because --

13 notterribly short, a couple of months, |

14 guess.

15 Q Well, there was May and June;

16 correct?

17 A May, June, and the first day of

18 July; yeah, so -- what were you asking about?
19 Q Did you go to any of those

20 partiesin 2009?

21 A NotthatI recall.
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10 Q Does that have anything to do

11 with the disco music?

12 A No.

13 Q You're okay with the disco

14 music?

15 A I'm okay with it, but, you know,

16 I got other stuff to go do and other ways to
17 entertain myself than to hang around the drop
18 zone.

19 Q Well, what things go on at those

20 parties, at Skydive Long Island parties, that
21 youdon'tlike?

22 A People get drunk.

23 Q Youdon'tlike people getting

24  drunk?

25 A Iprefer not to be around drunk
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2 people, soldon't get drunk myself. It's

3 justthatI don'tlike drunkenness. It

4 doesn't mean that you can't drink, but if

5 you're drunk and slobbering and falling all

6 over the place and being loud and whatever
7 people get like when they get drunk, I don't
8 like that.

9 Q You gave that all up in 1999 and

10 2000; right?

11 A Idid.

12 Q Whatelse goes on at the parties

13 thatyou don't like to participate in?

14 A Well, I can't say exactly

15 everything that goes on at some of these

16 things. I mean, you know, jumpers tend to
17 hook up with other jumpers at events like
18 that when people get drunk and start doing
19 stupid things, and so, you know, there's not
20 too many gay jumpers around, and I just got
21 other things to go do.

22 Q Slim pickings and --

23 A Ifyou want to call it that,

24 then yeah.

25 Q [I'mtrying to get a handle on
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2 your position here.

3 A My position is that if | have an

4 opportunity to hangout at the drop zone ata
5 party and listen to disco music or to go to

6 Fire Island or something during that same
7 time period and be around some of my gay
8 friends and listen to that kind of music, I'm
9 probably going to go do that.

10 Q Isthere a difference between

11 straight disco and non-straight disco?

12 A Well, disco is different than

13 some of the kind of music that we listen to.
14 The kind of music that I prefer is better

15 than the music at the parties.

16 Q Okay.

17 A Iguessyou could say so.

18 Q Soitwasn't so much the people;
19 itwas--
20 A No.

21 Q -- the music and the drinking?

22 A No, it's not so much the people.
23 Ifyou're there all the time already, you've
24 been there all day, it's time to go do

25 something else. It's just that simple.
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4 Q You have in front of you
5 Defendants' Exhibit B; do you not?

6 A Right here (indicating).

7 Q And you reviewed that?

8 A Ilooked it over last night.

9 Q Do you know what that document
10 is?

19 Q Isthere anything you want to

20 change in there?

21 A I'd have to look it over again

22 to answer that question right now, but while
23 Iwasreviewing it last night, [ didn't see

24 anything that -- 1 didn't grab a pen or go

25 for anything to cross out, so no, I think
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2 it's probably okay.

3 Q Okay. Tell me when you made any
4 complaints about alleged gender or sexual
5 orientation discrimination while you were
6 employed at Skydive Long Island.

7 A 1think we covered that -- I

8 think I covered that in here, in this

9 document, and I didn't make any complaints to
10 the owner, Ray, or Rich about that or any
11 supervisory personnel directly.

12 Q Did you make any complaints

13 indirectly?

14 A What would be an indirect

15 complaint?

16 Q [Idon'tknow. But when you

17 said, I didn't make any complaints directly,
18 you're qualifying --

19 A Oh, okay --

20 Q --and I'm obligated to follow

21 up on your qualifier, so if your answer is, I
22 didn't make any complaints at all, then [

23 won't have to follow up on that question.

South Shore Court Reporting
(631)-235-6218


Saul D. Zabell
Highlight


Case 2:10-cv-04334-JFB-GR8 Document 190-2 Filed 03/09/15 Page 336 of 392 PagelD #:
3863

336
1 D. Zarda

3 Q Didyou complain to anybody

5 A Inthe world?
6 Q Yes.
7 A Yes.

8 Q Who did you complain to?

9 MR. ANTOLLINO: Don't say

10 anything you said to your attorney.
11 Other than that, you can answer the
12 question.

13 Can I take a bathroom break?

14 MR. ZABELL: I think you can.

15 COURT REPORTER: Mr. Zabell,
16 there is a question pending without an
17 answer.

18 MR. ZABELL: Yes, thank you.

19 Answer the question before we

20 break please.

21 Read back that question, please.
22 (Whereupon, the requested

23 portion of the record was read by the
24 court reporter.)

25 A Imade an EEOC complaint.
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2 Q This was after your employment

3 ended?

4 A Oh, okay.

5 Q Right?

6 A Yes.

7 Q Youmade no complaints while you
8 were actually employed at Skydive Long Island
9 toanybody?
10 A No

11 Q Okay.

12 MR. ZABELL: Go to the lavatory.

13 MR. ANTOLLINO: Okay, great.

14 Thank you.

15 (Whereupon, a recess was taken

16 from 5:38 p.m. to 5:58 p.m.)
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2 release releases Skydive Long Island from any
3 andall claims that you may make against it?

4 MR. ANTOLLINO: Objection.

5 A No

6 Q Doesn'tit,infact, say that?

7 A IfI could be provided with a

8 copy of it, it says something to that context

9 inregard to anything related to the jump,

10 notemployment. It doesn't mention anything
11 aboutanything regarding employment in there
12 whatsoever, so no.

13 And having familiarity of jump

14 operations over almost a period of twenty

15 years, I've come to know that the standard

16 indemnification and waiver in release of

17 liability for skydiving doesn't include

18 employment matters whatsoever, and ['ve never
19 seen one include an employment issue

20 whatsoever.

25 MR. ANTOLLINO: Objection.
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2 ‘With anyone other than with your
3 attorney.
4 A TI'vediscussed it with my
5 attorney.
6 Q Justso you know, that's exactly

7 what he just told you not to say, but okay, |
8 gotyou. I'm fine.

9 MR. ZABELL: You tried. You

10 gave it the old college try.

11 Q When you worked at Skydive Long

12 Island --

13 MR. ZABELL: Are you okay?

14 MR. ANTOLLINO: Yes, sure.

15 MR. ZABELL: Because if you need

16 a break, I'll --
17 MR. ANTOLLINO: No, we don't

18 need a break. Keep going.
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23 A It'sjustapecking order.

. . -you picked on when you were
25 anewbie?
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3 were treated just like everybody else,
4 correct; yes or no? That's a yes-or-no
5 question, and I get to ask yes-or-no
6 questions.

7 A Youdo,butthat's--

8 Q Yousaid that for the most part,
9 you were treated like everybody else;
10 correct?

11 A Forthe most part.

12 Q Sothat'sayes; correct?

13 A Yes,for the most part

14 Q Thankyou.

15 A -lwastreated like everyone
16 else.

17 Q Now, could you tell me what

18 comments John made?

19 A What comments he made?

20 Q Yes.

21 A Idon't know that I specified

22 John's comments in here (indicating).

23 Are you talking about when he

24 got upset with me where my stuff was located?
25 Q Any comments that he made to you
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N

about your sexuality.

3 A Any comments -- he could have

4 said anything.

5 Q I'm notasking what he could

6 have said.

7 What did he say?

8 A Tdon'trecall at this moment.

9 Q What comments did Ray Maynard
10 make to you about your sexuality?

11 A Well, he said that my pink cast

12 looked gay.
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2 Q Doyouhave that e-mail?
3 A Forthe mandatory staff meeting?
4 Q Yes.
5 A Ithinklwould have provided

18 MR. ANTOLLINO: Objection.

19 There is no payroll.

20 A No, you're not not on staff

21 anymore because you get hurt. Instructors
22 get hurtall the time. They're still on

23 staff.

24 Q Who heard Ray make that comment
25 toyou?
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2 A Which one?

3 Q Your pink cast looks gay.

4 A Theard him make that to me when
5 [was coming through the door to the office
6 as he was going the other way when he first
7 saw the pink cast with the pink toenails.

9 MR. ANTOLLINO: Objection.

13 MR. ANTOLLINO: Objection.

22 Q Who was physically within

23 earshot at that time?

24 A Well, it depends on how good

25 your hearing is, so is that from here to a
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2 mile away, or here to ten feet, twenty feet?
3 Isthere walls in the middle, is there doors
4 closed? I don't know, so I can't say who

5 else could have heard that.
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2 MR. ANTOLLINO: You don't need
3 to interrupt him, and don't badger him;
4 okay? Let him answer the question --
5 MR. ZABELL: Remember you said
6 that you were going to remain silent?
7 MR. ANTOLLINO: No,Idon't
8 remember that I said that.
9 MR. ZABELL: You do. That's why

10 you're giggling to yourself.

11 Does everybody else remember him
12 saying he was going to remain silent?
13 Madam reporter, did you remember

14 him saying that?

15 MR. ANTOLLINO: Idid not say
16 that.

17 MR. ZABELL: You did say that,
18 sir
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2 Q Giveme the names of just one of
3 them.
4 A Idon'trecall.
5 Q Okay.
6 A I'mvery bad with names and it's
7 notuncommon. [ mean, people know that
8 sometimes when [ would meet a person if they
9 just told me their name and I get distracted

10 for a minute, I might forget their name.

11 MR. ANTOLLINO: All right.
12 We're going to take a break now.
13 (Whereupon, a recess was taken

14 from 6:09 p.m. to 6:11 p.m.)

18 MR. ANTOLLINO: Objection.
19 Argumentative.
20 Q You can answer.
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22 Q Youdon't think they just

23 assumed it?

24 A They would have had to have

25 known that I was on staff. [ didn't have a
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2 staff shirt on.
3 Q They can't infer that just from

4 you hanging around talking to people there;
5 isthat what you're saying?

6 A Isupposed -- I would suppose

7 thatif they listened in and cued in on just

8 what I was saying and watched my interactions
9 with the other staff, they might be able to

10 surmise that maybe I'm on staff, [ have

11 something to do with the jump operation and
12 also on crutches, maybe.

13 But from what [ witnessed,

14 people are more talking on their cellphones
15 and thinking about -- watching other people
16 jumping and getting ready to do their jump,
17 so they're not watching me.

18 Q Areyou Catholic?

19 A I'm agnostic, but [ was brought

20 up Catholic.

21 Q Areyou Scottish?

22 A  German.

23 Q Areyou Hispanic?

24 A No.

25 Q Did you ever mention to anyone
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2 at Skydive that you were Catholic, Scottish

3 or Hispanic?

4 A No, I never mentioned Scottish

5 or Hispanic. People may have asked me over
6 the years what my religion was. Rainy day

7 conversation possibly, so I may have

8 mentioned that I was Catholic. That could

9 have come up, and -- what was the first one?
10 Q Catholic.

11 A Okay, so I may have mentioned

12 that somewhere along the way.

13 Q Were you offended by that?

14 A No, no. I've not been offended

15 by someone calling me a Catholic.

22 MR. ANTOLLINO: Objection.
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2 Q Wasn'tthe complaint that you

3 were kind of hitting on Rosanna Orelana?
4 MR. ANTOLLINO: Objection.

5 A Mr Kengle made that complaint
6 that he thought that I was trying to get
7 familiar with his girlfriend. That's what he
8 thought.

9 Q Andshe testified that the way.

15 Q Did your lawyer give you the
16 deposition transcript yet?

17 A Thaven'treviewed it, and |

18 haven't seen it yet.

19 Q Me neither. He hasn't given it
20 tome yet.

21 A Itwasjust a few weeks ago, so

22 that's not very long.

23 MR. ANTOLLINO: Yes, we'll talk
24 about that later. Do you want to split
25 the cost?
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2 MR. ZABELL: No.
3 MR. ANTOLLINO: All right, then

4 why don't you get it? It'sa

5 non-party.
6 MR. ZABELL: We have the option
7 of sharing, of exchanging transcripts
8 with each other or not.
9 MR. ANTOLLINO: Okay, we'll talk
10 about it later. How about that?
11 MR. ZABELL: Okay.
12 Q Itseemstomelike her
13 complaint was not that you were gay, it's
14 that she thought you were straight.
15 MR. ANTOLLINO: Objection.
16 Q Isthatcorrect?
17 MR. ANTOLLINO: Objection to
18 characterization.

23 MR. ANTOLLINO: Wait, wait.
24 You're not letting him answer the
25 question --
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2 Q -correct?
3 MR. ANTOLLINO: Let him answer
4 the question.
5 Q Correct? He thought you were
6 straight, because he thought you were trying
7 to get familiar with his girlfriend; correct?
8 MR. ANTOLLINO: Objection.
9 A No. And that's an if-then-us.
10 question. That's an if because --
11 Q Noit'snot. It's adirect
12 question to which you're required to answer.
13 A Allright. Okay.
14 Q Hethoughtyou were straight,
15 because you were trying to get familiar with
16 his girlfriend; correct?
17 MR. ANTOLLINO: Objection.
18 A No.
19 Q Sohe thoughtyou were gay and
20 trying to get familiar with his girlfriend.
21 A That's whathe said, and he
22 said, in his testimony, that those gay guys
23 think they can get away with it because.
24 they're gay. If you recall, that's what he.
25 said.
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2 Q Idon'trecall him saying that.

3 A Well, when you get the

4 transcripts, you'll be able to see that

5 that's what he said. I thought that that was
6 really strange, and I still think it's

7 strange.

20 MR. ANTOLLINO: Objection.

24 MR. ANTOLLINO: Objection.
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5 Q Isityour impression that he

6 was complaining that you were gay or that you
7 were acting straight with regard to his

8 girlfriend?

9 A After listening to his

10 deposition, I'm not exactly sure what.

11 Q It could have been either one of

12 those; right?

13 A It could have been because I'm

14 gay. It could have been because he thought I
15 was hitting on his girlfriend. It could have
16 been he's just so insecure that he didn't

17 even know what he was thinking himself. 1
18 don't know what was going on in that guy's
19 head.

20 Q Could it have been that he

21 thought you were straight and trying to use
22 the excuse that you're gay, so therefore, you
23 couldn't have done what he's accusing you of
24 doing?

25 MR. ANTOLLINO: You know what;
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2 objection.
3 A It could have been that he was

4 so shooken by the joke made because of his

5 insecurity that he may have. He was so

6 shooken by the joke make by another staff

7 member that, hey, how do you feel about your
8 girlfriend -- that he talked about getting

9 hit on so much in his deposition because

10 she's so pretty -- being strapped to another

11 guy. Maybe it was that.

12 Q Maybeitwas.

13 A Maybe.

14 Q Butthat's nota complaint about
15 your sexuality; is it?

16 MR. ANTOLLINO: Objection.

17 A Thatspecifically is not.

18 Q [Ibelieve you testified at the

19 beginning of this deposition that Ray Maynard
20 asked you about your specific jump with
21 Rosanna Orelana; correct?

22 A Ithink we talked about that;

23 yes.

24 Q Andheasked you what happened
25 there; correct?.
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18 Asked and answered.
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4 He didn't go into detail asking

5 me questions about the jump and the manner
6 like he was investigating to find out what

7 happened. That discussion, like I mentioned
8 before, was about bringing me in there to

9 take adverse action against me, and that was
10 very clear. Ray was angry, he was irrational
11 and emotional, and he wasn't in there to find
12 outwhat Don Zarda did on the jump. He was
13 in there to tell Don Zarda what Ray Maynard

14 is going to do to Don Zarda.

23 MR. ANTOLLINO: Objection to the

24 characterization.
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13 A Correct. I--

14 Q Thank you.

15 A --did notrecall the jump and

16 requested to see the videos to help assist me
17 i recalling anything about the jump at the
18  time, and I was denied.

19 Q Do youview women as helpless

20 and the fact that they need to be protected?
21 A No, Idon't view women and

22 needing help being protected.

23 Q Do you think your attorney does?
24 A We haven't discussed that, so |

25 don't know what he thinks.
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2 Q Do you consider yourself to be
3 wussy?
4 A Tdon't
5 Q Do you think you ever act like a

6 wussy?

7 A Nope, [ don't.

8 Q Whatdo you understand a wussy
9 tobe?
10 A Depends on the connotation and

11 in the context that that word is being used
12 insayingit. Sometimes it might not mean

13 anything. Itjust depends on who is saying
14 it. Ifit's an adversary and they're calling

15 you a wussy, most guys can agree that is

16 derogatory to possibly your manliness, so [
17 think it could take on that connotation. It

18 depends on the context, the connotation, and
19 the circumstance in which someone is calling
20 you that.

21 Q Do you think you act less than

22 manly?

23 A Idon't; no.

24 Q Imean,IlookatyouandIsee

25 someone who looks particularly manly.
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2 A Okay, that's good.

3 Q Do you agree that that's the

4 vibe you give off?

5 A Thear that.

6 Q Soif someone looks at you, you

7 believe you appear manly; is that correct?

8 A For the most part.
9 Q And that you act manly?
10 A For the most part. [ have, you

11 know, moments. If they see me in different
12 social settings, they might think a different

13 thing.

14 Q Well, did people you worked with

15 at Skydive Long Island see you in different

16 social settings?

17 A Yes.

18 Q What were those different social

19 settings?

20 A Well, they didn't go to Fire

21 Island with me and they didn't go to gay

22 events with me, but they knew about some of
23 those. They knew [ went to Fire Island.

24 They know I'm gay. They don't understand how
25 we enjoy ourself socially and so forth.
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2 Q By "we," are you referring to
3 you and myself?
4 A Gay people.
5 Q Oh, okay.
6 A Most of them don't understand

7 that, but when we jumped into Neptune's

8 bar -- you might be familiar with it. It's

9 in the Hamptons.

10 Q No.

11 A Neptune'sisabar --

12 Q Why are you assuming I'd be any

13 more familiar with Neptune's bar or

14 Jumping Jack's over at Cherry Grove?

15 MR. ANTOLLINO: He's not your

16 friend, Don.

17 A Well, you live there, so I just

18 thought that you might know of Neptune's bar.
19 It's a bar that's on the beach out by the

20 Hamptons. It's a favorite for Skydive Long

21 Island to be able to jump into that beach bar
22 sometimes at the end of the day on Friday,

23 Saturday, or Sunday.

24 Q When you say jump in, do you

25 mean jump from the sky and land at the beach
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2 bar?
3 A Right, that's what | mean.

4 Q That's kind of a cool thing to

5 do; right?

6 A Yeah.

7 Q A good way to get attention?

8 A Good for Ray possibly and

9 advertising, | suppose. They have beer there
10 laying on the beach, and so things could be
11 worse.

12 But when we did that once, and

13 it was just twice that I did that, and that

14 wasin 2010, I heard all the hype about it

15 previously from the employees about how great
16 itis and this, that, and the other thing. A

17 lot of the employees kept telling me how

18 great Neptune's is, and, Don, you're really
19 going to like Neptune's, and there's all

20 Kkinds of guys over at Neptune's that are just
21 your type, and on and on and on and on that |
22 heard this kind of talk in 2009 and even

23 in 2010.

24 So I finally went over there and

25 gotto see it for myself, because there's a
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2 bunch of shirtless guys running around over
3 there all with their tanning lotion on,

4 there's a bunch of muscle bods, and they just
5 would go on and on about that.

6 Q And is that not your type?

7 A [didn't say that.

8 Q Doyoutan?

9 A No,Idon't

10 Q Are you a muscle guy?

11 A lamin good shape.

12 Q Ilookatyou, and I'd say

13 you're pretty muscular.

14 A Okay. Well, good. 1 don't tan.

15 My partner and I are in the medical spa

16 business, and we encourage people to stay out
17 of the sun, hence my white skin.

18 Q SPF what?

19 A One million, if you can get it.

20 Q Okay. So you were encouraged to
21 go there because they thought there were guys
22 there that were your style; correct?

23 A They did.

24 Q Was that offensive?

25 A Alittle bit. It was a little
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2 bit offensive, but it's just part of me

3 understanding that I know they don't

4 understand my lifestyle.

5 Q Whatkind of guys do you like?

6 MR. ANTOLLINO: Objection. This

7 is getting --

8 A Well, I have different

9 preferences. I don't like guys that look

10 like they're on steroids, which is what a lot
11 of people looked like they were on over

12 there. I don'tlike that. I'm not into

13 that. I think maybe because of the way I

14 appear that maybe they draw some kind of
15 correlation there, and they think that I'd be
16 interested in that.

17 Q You got a little muscle-head

18 look to you.

19 A Maybe, yeah, but not like what I

20 saw over there.

21 Knowing that they don't probably
22 understand my lifestyle, because they're not
23 gay and there's not a lot of gay skydivers,
24 there aren't, you know.

25 Q Well, there's a whole group of
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2 them.
3 A Yeah. It's small when you look

4 atthe numbers compared to skydivers, it's

small, so there's not a lot. _

vl

6 interact with gay people alot. They don't
7 know our social norms and so forth like that.
8 Q Butyour coworkers tried to

9 interact with you in a social setting; right?

10 A Yes, yes, they did.

11 Q And they tried to include you in

12 their socialization; correct?

13 A Yes. And the reason I'm saying

14 Iwasn't offended about that so much was
15 because I know they just don't understand,
16 butldidn'tlike that they were trying to

17 sort of force upon me the idea that [ was

18 going to be into all these greased up,

19 steroid-like, shirtless guys over at

20 Neptune's bar on the beach. [ kind of didn't
21 like that. That bothered me some, but I

22 dealt with it.

23 Q Did it bother you because they

24 were wrong about the assumption of the type
25 of person you like?
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2 A No. [ had a pretty clear mental

3 image of what was going to be over there.

4 They described it well, and it turned out to

5 be exactly what was over there. It's just

6 simply not my crowd, so a lot of them

7 thought, wow, this will be great for Don.

8 This is his crowd. No, it's not my crowd.

9 Q Butthey were trying to make you

10 comfortable; is that correct?

11 A Idon't think they were trying

12 to make me uncomfortable by pushing that
13 agenda, of jumping in over there, because
14 that would be malicious, and as I said

15 before, I don't think that there were people
16 there that were maliciously trying to make me
17 feel uncomfortable. They just couldn't

18 bridge that gap of understanding, so I think
19 that's the best way to describe it.

20 Q Okay, so --

21 A When we got over there, there

22 was a transvestite at the bar that was

23 dressed up, and they -- you know, several of
24 the staff, and I think some of them are in

25 the pictures that we submitted to you about
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2 that night at Neptune's bar when Ray and much
3 of the staff was there on FaceBook, and so a
4 lot of people were in there. It would be

5 easy to identify who was there -- wanted me
6 to get pictures with the transvestite, like

7 itwas a little bit of a spectacle. It

8 didn't offend me. It made me feel a little

9 uncomfortable. It made me feel a little

10 uncomfortable that it was taking place in the
11 setting that this is after work, but it's

12 with all my colleagues that I work with, and
13 it was also still in front of my boss, Ray

14 Maynard. That made me feel a little bit

15 uncomfortable.

16 Q Butyou were free to excuse

17 yourself from the situation; were you not?
18 A Notunless I wanted to figure

19 out how I was going to get back to the drop
20 zone by myself.

21 Q You mean like take a cab?

22 A Twould have had to have done

23 that, but when you jump into -- we already
24 had prearranged rides. You don't typically
25 jump with your credit card, billfolds, and
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2 cellphones when you're jumping over the water
3 in the beach, because there is a good chance

4 thatyou'll lose that stuff, so [ didn't

5 have -- it was free beer. You didn't need

6 any money. You jumped in, stashed your gear
7 in the bag, and had some beer.

8 Then when everybody was done, go

9 back to the drop zone and either stay there
10 and drink some more beer or go home.

11 Q And that's kind of what you did;

12 jumped in, stashed your stuff in a bag, and

13 had some beer; right?

14 A That's exactly what I did, and

15 saw Neptune's bar.

16 Q Youjust went there that once;

17 correct?

18 A [went there twice.

19 Q Oh, you went there again after
20 that?

21 A Yes.

22 Q Because it was so horrible?

23 A No. Because getting to do a

24 beach jump at the end of the day at sunset,
25 skydiving can be kind of like a spiritual
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2 thing for some people. I like sunsets, |

3 like the outdoors, and it's just pretty. So

4 being able to jump in, make a skydive at

5 sunset over the water, it's gorgeous, so why
6 not?

7 Q Soitwas so horrible the first

8 time that you decided to try it again?

9 MR. ANTOLLINO: Objection.

10 A It had nothing to do with the

11 bar. Getting a free beer after a jump,

12 that's nice. It's about the jump.

13 MR. ZABELL: Mark this, please.

14 (Multi-page document consisting

15 of copies of various screen shots from

16 Mr. Zarda's FaceBook page was marked as

17 Defendants' Exhibit C, for

18 identification, as of this date.)

19 Q I'm going to show you Exhibit C.
20 A Okay.

21 Q Takealookatit.

22 A (Witness complies.)

23 Q Do you know what that is?

24 A Without going through each and

25 every single page just flipping through them,
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2 itlooks like a bunch of screen shots of

3 FaceBook.

4 Q Whose FaceBook is this?

5 A Itlooks like most of them --

6 well, there's some e-mails in here too from
7 FaceBook. It's mostly FaceBook stuff, and
8 it's my profile and e-mails from a FaceBook

9 account that I have.

13 Q Inallyour splendid glory?
14 A Idon't know what that means.
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14 Q Are you happy with all of the

15 websites that that picture has shown up on?
16 A Ithink, you know, I'm not happy

17 that the media went to my FaceBook profile
18 and got that picture and put it on the

19 websites, but there certainly could have been
20 worse pictures, like a mug shot that people
21 would get, so I'm glad that it's not that

22 kind of picture.

23 Q Are there any mug shot pictures

24 of you out there?

25 A Who knows what kind of pictures
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2 there are in this digital world where

3 everybody's got in iPhone and takes a picture
4 and puts it on FaceBook or e-mails it to

5 somebody. I have no idea what's out there.

6 Q Well, have you ever been

7 arrested?

8 A No, I haven't been arrested.

9 MR. ANTOLLINO: Well, hold on a
10 second. I think the question, have you
11 ever been arrested, is improper. You
12 can ask him --

13 MR. ZABELL: Counselor --

14 MR. ANTOLLINO: No, no,no. I'm

15 directing --

16 MR. ZABELL: Counselor,

17 objection to form, and nothing else.

18 MR. ANTOLLINO: I'm going to

19 direct him not to answer, but I will

20 allow the question: Have you ever been
21 convicted?

22 MR. ZABELL: You're smiling as

23 if you're saying something that is

24 absolutely intelligent, and it's not.

25 MR. ANTOLLINO: Okay, I've be
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2 through this before.

3 MR. ZABELL: I don't care what

4 you think you've been through before,
5 and you're oh so successful at them,

6 I'm sure. I get to ask him this

7 question.

8 MR. ANTOLLINO: You do not.

9 Q Have you been arrested, sir?

10 MR. ANTOLLINO: Don't answer the
11 question.

12 MR. ZABELL: On what basis?

13 MR. ANTOLLINO: On the basis

14 that if an arrest was later resulted in
15 a termination in favor of the accused,
16 it's confidential; okay?

17 MR. ZABELL: No, it's not

18 confidential --

19 MR. ANTOLLINO: Itis.

20 MR. ZABELL: -- and if he has

21 been arrested and it has added to his
22 stress, | am absolutely entitled to ask
23 that question.

24 MR. ANTOLLINO: No --

25 Q Sosir, have you been arrested --
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2 MR. ANTOLLINO: I'm not going to
3 let him answer --
4 Q -- within the last three years?
5 MR. ANTOLLINO: I'm not going to --
6 A No.
7 MR. ANTOLLINO: -- answer.
8 Q Thankyou.
9 Have you been accused of any

10 crimes in the last three years?

11 MR. ANTOLLINO: Objection to

12 form.

13 A A speeding ticket or a seatbelt

14 violation?

15 Q No, no, no, no. You can even

16 have spoken in your car on your cellphone
17 while texting. That's not what I'm

18 interested in.

19 A Tjustwant to be clear.

20 Q Okay.

21 A So,no.

22 Q Anybody onyour website talk to
23 you about molesting people?

24 A Onmywebsite?

25 Q Yes
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6 FaceBook page, that's open game for years,
7 for like two or three years now, and who
8 knows what people put on there, so --

9 Q Whatdoes "trick fuck," mean?

10 A It'sagood question. Oh, okay.
11 Idon'tsee it in here, but now I could think
12 of whatit could mean. Let me think of a
13 good way to define that.

14 I think that's just a different

15 way of saying fuck somebody over.

16 Q Trick fuck means to fuck

17 somebody over?

18 A IfIwas going to use that and

19 maybe I have, that's probably what it would
20 have meant. Is there a place --

@ 'MR. ANTOLLINO: Do you want to
22 refer to something?

23 A --thatlcouldlookand see -~

24 MR. ZABELL: No. Do you want to
25 remain silent?
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2 MR. ANTOLLINO: No.
3 MR. ZABELL: You should. That's
4 your role here today.
5 A Isthere a place where I could

6 see the context of where [ might have used
7 that?

8 Q It's a question based on this

9 exhibit.

10 A Okay, could I see it?

11 Q No, I mean, we'll be here a lot
12 later --

13 MR. ANTOLLINO: All right. Let
14 it go.

15 THE WITNESS: Okay.

16 Q Are there things on your

17 FaceBook page that you turned over to us that
18 you're unhappy with?

19 A Now, when you say FaceBook

20 pages, which pages?

21 Q All of this stuff, Exhibit C.

22 A Exhibit C?

23 Q Yes,C.

24 A Well, I haven't had a chance to

25 look through 185 pages.
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2 Q Thisisallstuffyou turned
3 overtous?

11 Q Do you talk about your cat on

12 your FaceBook page or pages?

13 A Iprobably have something about
14 my cat.

15 Q Do you talk about how sad you
16 are on the anniversary of her death?

17 A Imay have said something about
18 that. I guess while I'm sitting here, I

19 might as well just go ahead and --

20 MR. ANTOLLINO: No, no. You
21 might as well just sit, and wait for
22 the question.

23 THE WITNESS: Okay.

24 MR. ANTOLLINO: You'll wait for
25 the question.
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2 THE WITNESS: All right.

3 Q Youdon't have to let him yell

4 atyou like that.

5 A It's okay. He's not yelling.

6 Q Hekind ofis.

7 Now, there are people who

8 responded to your FaceBook page indicating
9 that they thought you were wrong when you
10 filed your lawsuit; did they not?

11 A Idon'tknow. That was awhile

12 ago,and I can't recall.

13 MR. ZABELL: Counsel, please
14 stop hitting your client.

15 MR. ANTOLLINO: I'm not hitting
16 my client.

17 MR. ZABELL: It appears as if

18 you might be.
19 MR. ANTOLLINO: I'm not hitting

20 my client. I put his hand -- I put the

21 paper down that he was picking up.
22 You're referring to an exhibit,

23 and you're reading --

24 MR. ZABELL: Counselor, there is
25 not a set of circumstances where it is
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2 professionally appropriate for you to
3 hit your client or talk during this
4 deposition, so please remain silent.
5 MR. ANTOLLINO: I did not hit my
6 client.
7 MR. ZABELL: I'm trying to get
8 you guys out of here at a normal time.
9 MR. ANTOLLINO: All right.

10 Okay, fine. Continue.

11 A Anyway, so there is so much

12 information that can be put on FaceBook, that
13 goes through FaceBook. To have immediate
14 recollection and knowledge of it is virtually

15 impossible.

16 MR. ZABELL: Let's take a quick

17 break and see if I can get you guys out
18 of here.

19 (Whereupon, a recess was taken

20 from 6:44 p.m. to 6:45 p.m.)

21 MR. ZABELL: Ireserve the right
22 to call you back for a deposition on
23 behalf of Mr. Maynard.

24 In addition, [ expect to be able
25 to, in the future, call you back for
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2 purposes of questioning you about the
3 various lines of questions that your
4 attorney has directed you not to
5 answer. Barring that, [ am shutting
6 the deposition down.
7 MR. ANTOLLINO: I would just
8 like to mark this as Plaintiff's

9 Exhibit A, this would be the Notice of
10 Deposition in which you have noticed,
11 on behalf of Altitude Express and

12 Mr. Maynard, this deposition. 1 would

13 like the court reporter, if I could --

14 MR. ZABELL: You can't.

15 MR. ANTOLLINO: I'm going to

16 object to your recalling on the grounds
17 that I have your signed Notice of

18 Deposition.

19 MR. ZABELL: What's the date on
20 that deposition notice?

21 MR. ANTOLLINO: December 16,

22 2010, and it hasn't been amended.
23 MR. ZABELL: Okay, December 16,
24 2010, and what's today's date?

25 MR. ANTOLLINO: It might be a
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2 year later, for all [ know. Itis
3 almost; right?
4 MR. ZABELL: Off the record.
5 (Whereupon, a discussion was

6 held off the record.)

7 MR. ZABELL: This record is now
8 closed.

9 (Time noted: 6:46 p.m.)
10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1
2 ACKNOWLEDGEMENT
3

4 STATE OF NEW YORK )
5 :SS

6 COUNTY OF )

8 [, DONALD ZARDA, hereby certify that |

9 have read the transcript of my testimony

10 taken under oath in my deposition of

11 December 9, 2011; that the transcript is a

12 true, complete and correct record of my

13 testimony; and that the answers on the record
14 as given by me are true and correct.

15

16

DONALD ZARDA
17

18

19

20 Signed and subscribed to
21 before me, this day

22 of ,20__

23

24

25 Notary Public, State of New York
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1
2 INDEX TO TESTIMONY
3

4 WITNESS EXAMINATION BY PAGE

5 Donald Zarda  Mr. Zabell 4

6

7 EXHIBITS

8 DEFENDANTS' DESCRIPTION PAGE

9 A Four-page document
consisting of a copy of

10 Supplemental Response to
Requests for Admissions 26

11

B Thirteen-page document

12 consisting of a copy of
Amended Response to Demand

13 for Interrogatories 27

14 C Multi-page document
consisting of copies of

15 various screen shots from
Mr. Zarda's FaceBook

16 page 374

17

18

19

20

21

22

23

24

25
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1

2 CERTIFICATE
3 I, KAREN M. LaMENDOLA, a Notary Public
4 in and for the State of New York, do hereby certify:
5 THAT the witness whose testimony is
6 hereinbefore set forth, was duly sworn by me;
7 and
8 THAT the within transcript is a true
9 record of the testimony given by said
10 witness.
11 I further certify that I am not
12 related, either by blood or marriage, to any
13 of the parties in this action; and
14 THAT I am in no way interested in the
15 outcome of this matter.
16 IN WITNESS WHEREOF, I have hereunto set
17 my hand this 29th day of December, 2011.
18
19
20
KAREN M. LaMENDOLA
21
22
23
24
25
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1
2 ERRATA SHEET
3 I wish to make the following changes for

4 the following reasons:

5 PAGE LINE

6 ___ _ CHANGE:
7 REASON:

8 ____ CHANGE:
9 REASON:

10 ___ _ CHANGE:
11 REASON:
12 ____ CHANGE:
13 REASON:
14 _____ CHANGE:
15 REASON:
16 ____ CHANGE:
17 REASON:
18 ___ _ CHANGE:
19 REASON:
20 ______ CHANGE:
21 REASON:
22 _______ CHANGE:
23 REASON:
24 ______ CHANGE:
25 REASON:
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