
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

BROCK STONE, et al.,
Plaintiffs,

vs.

DONALD J. TRUMP, et al., 

Defendants.

Case No. 1:17-cv-02459-MJG

EXPERT DECLARATION OF GEORGE RICHARD BROWN, MD, DFAPA
IN OPPOSITION TO DEFENDANTS’ MOTION TO DISSOLVE THE 

PRELIMINARY INJUNCTION

1. I, George R. Brown, have been retained by counsel for Plaintiffs as an expert in

connection with the above-captioned litigation.

2. My professional background and qualifications are set forth in my previous

declaration dated September 13, 2017. See ECF No. 40-3 . A copy of that declaration is attached as

Ex. A.

3. The purpose of this supplemental declaration is to offer my expert opinion on the

“Department of Defense Report and Recommendations of Military Service By Transgender

Persons,” which I refer to in this declaration as the “Implementation Report.” A copy of the

Implementation Report is attached as Ex. B.

4. I have knowledge of the matters stated in this declaration and have collected and

cite to relevant literature concerning the issues that arise in this litigation.

5. As noted in my previous declaration, I am being compensated at an hourly rate for

actual time devoted, at the rate of $400 per hour for work that does not involve depositions or

court testimony (e.g., review of materials, emails, preparing reports); $500 per hour for
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depositions (there is a half-day fee for depositions); $600 per hour for in-court testimony; and 

$4000 per full day spent out of the office for depositions and $4800 per full day out of the office 

for trial testimony. Travels days necessary for work are billed at half the “work day” rate plus 

expenses. My compensation does not depend on the outcome of this litigation, the opinions I 

express, or the testimony I provide.

THE IMPLEMENTATION REPORT REJECTS THE OVERWHELMING MEDICAL 
CONSENSUS REGARDING TRANSGENDER IDENTITY AND TREATMENT FOR 

GENDER DYSPHORIA

6. Although the Implementation Report refers to a study conducted by a “Panel of

Experts,” the referenced panel does not appear to have included any experts in treating gender 

dysphoria or any medical experts at all. The Implementation Report indicates that the panel 

consulted with such experts, but the Implementation Report appears to have consistently 

disregarded what those experts say. See Ex. B, Implementation Report at 17.

7. As a result, the Implementation Report relies on notions of gender dysphoria and

transgender identity that have no basis in fact, science, or medicine and that have been rejected 

by the mainstream medical community.

8. In my previous declaration, I explained that arguments that the mental health of

transgender persons could justify prohibiting such individuals from serving in the military are 

wholly unfounded and unsupported in medical science. See Ex. A, Sept. 13, 2017 Brown Decl. 

¶¶ 72–76. Being transgender—and living in accordance with one’s gender identity—is not a 

mental defect or disorder. To the extent the misalignment between gender identity and assigned 

birth sex creates clinically significant distress (gender dysphoria), that distress is curable through 

appropriate medical care that allows the individual to live consistently with their gender identity. 
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9. Only a subset of transgender people have gender dysphoria. If a transgender 

person is able to live in accordance with their gender identity from an early age, they may never 

develop gender dysphoria as an adult. If a transgender person develops gender dysphoria, they 

can receive appropriate transition-related care that resolves the clinically significant distress. For 

transgender people who have resolved symptoms of gender dysphoria, the American Psychiatric 

Association’s Diagnostic and Statistical Manual of Mental Disorders (2013) (“DSM-5”) provides 

a separate “post-transition” diagnostic subtype to reflect that the gender dysphoria is in remission 

and that the person may only need a maintenance dose of cross-sex hormones.

10. The Implementation Report turns this understanding on its head by requiring 

transgender people to live in accordance with the sex assigned to them at birth. 

11. The Implementation Report directly contradicts the medical consensus about the 

nature of gender dysphoria by treating every transgender person who lives according to the 

person’s gender as having a disabling mental health condition even when the person no longer 

experiences gender dysphoria. The medical community has definitively rejected that view. In 

response to the Implementation Report, the American Psychological Association stated that it “is 

alarmed by the administration’s misuse of psychological science to stigmatize transgender 

Americans and justify limiting their ability to serve in uniform and access medically necessary 

health care.” See Ex. C, APA Statement Regarding Transgender Individuals Serving in Military.

The American Medical Association released a similar statement reaffirming that “there is no 

medically valid reason—including a diagnosis of gender dysphoria—to exclude transgender 

individuals from military service” and expressing concern that the Implementation Report 

“mischaracterized and rejected the wide body of peer-reviewed research on the effectiveness of 

transgender medical care.” See Ex. D, AMA Letter to Secretary James Mattis. The American 
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Psychiatric Association also released a statement denouncing the Implementation Report and 

reiterating that “[t]ransgender people do not have a mental disorder; thus, they suffer no 

impairment whatsoever in their judgment or ability to work.” See Ex. E, APA Statement.

12. Decades of research have demonstrated that attempting to treat gender dysphoria 

by forcing transgender people to live in accordance with their sex assigned at birth—to “convert”

them out of being transgender—is ineffective, unethical, and dangerous. The mainstream 

medical community overwhelmingly condemns this “conversion therapy.”

13. The Implementation Report appears to dispute the consensus of the mainstream 

medical community that gender dysphoria is amenable to treatment through social and medical 

transition. As noted in my previous declaration, the American Medical Association, the 

Endocrine Society, the American Psychiatric Association, and the American Psychological 

Association all agree that medical treatment for gender dysphoria is medically necessary and 

effective. See American Medical Association, Resolution 122 (A-08) (2008); American 

Psychiatric Association, Position Statement on Discrimination Against Transgender & Gender 

Variant Individuals (2012); Endocrine Treatment of Transsexual Persons: An Endocrine Society 

Clinical Practice Guideline (2017); American Psychological Association Policy Statement on 

Transgender, Gender Identity and Gender Expression Nondiscrimination (2009). See Ex. A,

Sept. 13, 2017 Brown Decl. ¶ 34.

14. Sixty years of clinical experience and data have demonstrated the efficacy of 

treatment for the distress resulting from gender dysphoria (see, for example, the recently 

published multi-country, long-term follow up study: Tim C. van de Grift et al., Effects of 

Medical Interventions on Gender Dysphoria and Body Image: A Follow-Up Study, 79 

Psychosomatic Med. 815 (Sept. 2017)). The Implementation Report asserts that this evidence is 
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unreliable because there are no “double-blind” scientific studies regarding the efficacy of 

surgical care for gender dysphoria. But medical standards of care are not determined solely by 

double-blind studies, especially in the context of surgery. Double-blind studies with “sham” 

surgeries are often impossible or unethical to conduct. 

14. If the military limited all medical care to surgical procedures supported by 

prospective, controlled, double-blind studies, then only a very few medical conditions would 

ever be treated. For example, one of the most common surgical procedures performed in the 

United States is a tonsillectomy, with over 530,000 cases completed a year, using multiple, 

competing surgical techniques. However, a review of the evidence base for this very common 

procedure, including when to apply it and the best surgical techniques to utilize, is not supported 

by “double blind” controlled studies in spite of the common use of this treatment over centuries.

See Reginald F. Baugh et al., Clinical Practice Guideline: Tonsillectomy in Children, 144

Otolaryngology–Head and Neck Surgery S1 (2011)). Baugh and coauthors noted: “While there is 

a body of literature from which the guidelines were drawn, significant gaps remain in knowledge 

about preoperative, intraoperative, and postoperative care in children who undergo 

tonsillectomy.” Id. at S22.

15. Similarly, acute appendicitis is one of the most common causes of acute 

abdominal pain in the United States. However, it remains unclear whether the common approach 

of appendectomy is superior to nonsurgical treatment with antibiotics in many patients. A recent 

Cochrane review was inconclusive: “We could not conclude whether antibiotic treatment is or is 

not inferior to appendectomy. Because of the low to moderate quality of the trials, appendectomy 

remains the standard treatment for acute appendicitis.” See Ingrid M. H.A. Wilms et al.,
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Appendectomy Versus Antibiotic Treatment for Acute Appendicitis, Cochrane Database of 

Systematic Rev. (2011).

16. By insisting that treatment for gender dysphoria—unlike treatment for virtually 

every other medical condition—be supported by “double blind” studies, the Implementation 

Report holds the robust medical consensus surrounding treatment for gender dysphoria to an 

impossible standard—and a standard that few if any medical conditions are required to meet.

17. The Implementation Report also mischaracterizes a recent decision by the U.S. 

Department of Health & Human Services Center for Medicare and Medicaid Services (“CMS”). 

See Ex. B, Implementation Report at 24–26. In 2014, an impartial adjudicative board in the 

Department of Health & Human Services concluded, based on decades of studies, that surgical 

care to treat gender dysphoria is safe, effective, and not experimental. See Ex. F, NCD 140.3, 

Transsexual Surgery. The decision specifically noted that, regardless of whether the studies were 

randomized double-blind trials, there was sufficient evidence to prove “a consensus among 

researchers and mainstream medical organizations that transsexual surgery is an effective, safe 

and medically necessary treatment for [gender dysphoria].” Id. at 20. Ever since the adjudicative 

board’s decision, Medicare has provided coverage for transition-related surgery based on 

patients’ individual needs.

18. In the document referenced by the Implementation Report, CMS decided to 

continue covering surgery based on patients’ individual needs and refrain from issuing national 

standards regarding how to determine medical necessity in individualized cases. See Ex. G, CMS 

Report. The Implementation Report incorrectly states that CMS “found insufficient scientific 

evidence to conclude that such surgeries improve health outcomes for persons with gender 

dysphoria.” Ex. B, Implementation Report at 24 n.82. In fact, the decision specifically clarified 
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that “GRS [gender reassignment surgery] may be a reasonable and necessary service for certain 

beneficiaries with gender dysphoria,” but “[t]he current scientific information is not complete for 

CMS to make a [national coverage determination] that identifies the precise patient population

for whom the service would be reasonable and necessary.” Ex. G, CMS Report at 54 (emphasis 

added). In particular, CMS expressed concern that the Medicare population includes “older 

adults [who] may respond to health care treatments differently than younger adults.” Id. at 57. 

These differences can be due to, for example, multiple health conditions or co-morbidities, 

longer duration needed for healing, metabolic variances, and impact of reduced mobility.” Id.

The CMS memorandum concluded that the appropriateness of surgical care for this population 

should be determined on an individualized basis. Indeed, most medical and surgical care 

provided to patients should be individualized, taking into account each patient’s unique clinical 

circumstances.

INDIVIDUALS WHO HAVE UNDERGONE GENDER TRANSITION 
ARE MEDICALLY FIT TO ENLIST

19. To justify prohibiting transgender people from serving even if they have resolved 

the distress associated with gender dysphoria, the Implementation Report attempts to use a 

transgender person’s history of gender dysphoria as a proxy for other mental health conditions 

such as anxiety, depression, and suicidal behavior.

20. Statistically, transgender people as a group are at greater risk of experiencing 

those conditions as a result of the stressors inherent in being prevented from transitioning or 

obtaining medical care throughout all, or much, of their lives. Some studies have documented 

that these health disparities can persist even after transition-related treatment because of the 

continuing effects of discrimination and the reality that gender dysphoria-specific treatments are 

not panaceas for all problems that a person may experience in their life (nor were these 
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treatments designed to be). See, e.g., Ex B, Implementation Report at 25 (citing Cecilia Dhejne 

et al., Long-Term Follow-Up of Transsexual Persons Undergoing Sex Reassignment Surgery: 

Cohort Study in Sweden, 6 PloS One, 6 (2011)). But there is no evidence to support the notion 

that every individual transgender person is at risk of developing one of these conditions,

particularly for those who have been treated early in their lives, as opposed to those who never 

received treatment or who may have come to treatment much later in life, such as the transgender 

veterans studied by my research group and cited in the Implementation Report at 21 n.60 (citing 

George R. Brown & Kenneth T. Jones, Mental Health and Medical Health Disparities in 5135 

Transgender Veterans Receiving Healthcare in the Veterans Health Administration: A Case-

Control Study, 3 LGBT Health 128 (2016)).

21. Under the Open Service policy, all prospective military service members must 

undergo a rigorous examination to identify any pre-existing mental health diagnoses that would 

preclude enlistment. There is no reason to use a person’s transgender status as a proxy for 

depression, anxiety, or suicidal ideation because the military directly screens for those 

conditions. Anyone with a history of suicidal behavior—whether transgender or not—is 

categorically barred from enlisting. See DoDI 6130.03, Enclosure 4 § 29(n).1 Anyone with a 

history of anxiety or depression—whether transgender or not—is barred from enlisting unless, 

inter alia, they have been stable and without medical treatment for 24 consecutive months or 36 

consecutive months respectively. See id. §§ 29(f), (p). As a result, any transgender individual 

who actually has one of those conditions is already screened out without a need for a categorical 

ban.   

                                                             
1 On March 30, 2018, DOD issued new regulations, which will go into effect on May 6, 2018. 
The U.S. Military Entrance Processing Command has not yet issued guidance applying the new 
regulations. 
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22. There is no medical basis for using a transgender person’s history of gender 

dysphoria as a proxy for other medical conditions that the person does not actually have. This 

approach is akin to assuming non-transgender female applicants are, or should be considered, 

clinically depressed, as it is well known that depressive disorders are about twice as common in 

non-transgender females than in non-transgender males. See Paul R. Albert, Why Is Depression 

More Prevalent in Women? 40 J. of Psychiatry & Neuroscience 219–21 (2015)). If a transgender 

individual who seeks to enlist in the military has already transitioned, no longer experiences 

gender dysphoria, and has been screened for other mental health conditions (including 

depression, anxiety, and suicidal ideation) there is no reason to conclude that individual is at 

elevated risk of developing one of these comorbidities in the future.

23. The Implementation Report distorts my own work by citing a recent study in 

which I documented that some transgender veterans who have received treatment after years of 

living in the shadows continue to have health disparities even after their gender dysphoria is 

resolved through treatment. See Ex. B, Implementation Report at 21 n.60. The veterans in my 

study were untreated veterans for a long period of time and survived—but did not thrive—while 

living an inauthentic life in the shadows on active duty. Many of the transgender veterans 

included in this large study had never received treatment for gender dysphoria. Clearly, the 

population group of transgender individuals in that study is not comparable to the population 

group of people who have already received medical care, resolved their gender dysphoria, and 

are coming to the military openly stating they are transgender. 

24. The Implementation Report also states that data regarding existing service 

members has called into question assumptions about the mental health of transgender service 

members. See Ex. B, Implementation Report 21. I have reviewed USDOE 2633-2664, which 
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appears to be a slide-show presentation of the data on which the Implementation Report relies. 

See Ex. H, USDOE 2633-2664. It should be noted that my career as an academic research 

psychiatrist, including conducting extensive research within the Department of Defense and the 

Department of Veterans Affairs for many years, enables me to critically assess research design, 

methodology, and outcomes.

25. As an initial matter, none of the data relates to service members who have 

completed transition and are enlisting for the first time—the group of people who meet the Open 

Service standards and began the process of enlisting on or after January 1, 2018. The data are 

exclusively from service members who were diagnosed with gender dysphoria while already 

serving, in some cases well before any guidance was provided by DoD for treatment. Again, this 

means that the data reflects a group of people who were serving in the shadows for years before 

they were allowed to serve openly. 

26. Even with respect to these service members, the data is fundamentally flawed and 

presented in a grossly misleading manner. The study period for the data was for the 22-month 

period from October 1, 2015 to July 26, 2017. But Secretary Carter’s Open Service Directive 

was not issued until June 30, 2016, and the military did not issue force-wide treatment protocols 

for gender dysphoria until October 1, 2016. As a result, for 12 out of the 22 months in the study, 

the service members were, with few exceptions, not serving openly and not receiving DoD-

sanctioned treatments for gender dysphoria. 

27. If the purpose of the study is to draw conclusions about the health of transgender 

service members under the Open Service policy, it is fundamentally illegitimate to include data 

from before that policy went into effect and before those service members were allowed to 

receive health care under DoD guidelines to treat their gender dysphoria.
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28. For example, the Implementation Report cites data from the study for the 

proposition that transgender service members had an average of 28.1 mental health encounters 

over a 22-month period. See Ex. B, Implementation Report at 24; Ex. H, USDOE 2633-2664 at 

8. But it is impossible to determine whether these mental health encounters occurred before or 

after the Open Service policy went into effect. If the utilization rate dropped once service 

members started receiving care for gender dysphoria, then the data would actually support the 

efficacy of the Open Service policy.

29. The Implementation Report also ignores the critical fact that service members 

were required to meet with mental health providers numerous times to document their gender 

dysphoria as a precondition for receiving health care for gender dysphoria, and for continued 

access to cross-sex hormones. It is unknown how many of these visits were mandated/required, 

as opposed to visits voluntarily requested by service members for mental health care. As a result, 

without more specific data, there is no reason to conclude that mental health visits by transgender 

service members who are initiating transition-related care are a sign of co-morbid mental health 

conditions. The report is quite misleading is this regard, as it implies that all mental health visits 

by transgender service members were initiated for the treatment of mental illnesses, when this is 

far from the truth.

30. Similarly, the Implementation Report cites data from the study for the proposition 

that service members with gender dysphoria are “eight times more likely to attempt suicide than 

Service members as a whole.” Ex. B, Implementation Report at 12. In fact, the underlying data 

refers to “suicidal ideation,” not actual suicide attempts. Ex. H, USDOE 2633-2664 at 9. 

Moreover, with respect to suicidal ideation, the data does not reveal whether the suicidal ideation 

was reported before or after the service member was allowed to serve openly and receive 
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treatment. Given the fundamental flaws with the study methodology and the low number of 

observed events, the data presented on this, and other, mental health questions are not 

interpretable in any meaningful way.

31. In short, transgender individuals should be screened and evaluated for mental 

health conditions the same way every other person is screened and evaluated. There is no 

medical basis to using a transgender individual’s history of gender dysphoria as a proxy for other 

mental health conditions that they do not have. 

TRANSGENDER SERVICE MEMBERS WHO HAVE TRANSITIONED ARE 
PHYSICALLY FIT TO ENLIST AND DEPLOY

32. As I explained in my previous declaration, the argument that cross-sex hormone 

treatment should be a bar to service for transgender individuals is not supported by medical 

science or current military medical protocols. Experts in the endocrine treatment of transgender 

people have previously advised military medical providers that cross-sex hormone treatments 

can be accomplished without difficulty, both before accession and after service has begun. See 

WPATH Timeline Guide for United States Armed Service Members Going Through 

Transgender Hormonal or Surgical Transition (Jan. 2017), 

https://www.wpath.org/newsroom/policies (attached as Ex. I).

33. The military allows people with a history other medical conditions to enlist even 

when the condition is currently being managed by medication. Individuals with abnormal 

menstruation, dysmenorrhea, and endometriosis may enlist if their conditions are adequately 

managed through hormone medication. See DoDI 6130.03, Enclosure 4 §§ 14(a), (d), (e).2

                                                             
2 As noted previously noted, DOD issued new regulations on March 30, 2018, which will go into 
effect on May 6, 2018. See supra n.1. The U.S. Military Entrance Processing Command has not 
yet issued guidance applying the new regulations. 
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Individuals with Gastro-Esophageal Reflux Disease or high cholesterol may enlist if they are 

taking medication with no relevant side effects. Id. §§ 13(a), 25(i). 

34. The Implementation Report asserts that transgender service members receiving 

cross-sex hormone therapy would risk having their treatment disrupted if they are deployed. But 

the same concerns about interruptions apply to every service member who is deployed while 

taking medication. These concerns have not been a barrier to deployment for service members 

who require hormones for other medical conditions or who require medications for other mental 

health conditions that allow for deployment.

35. Military policy also allows service members to take a range of medications, 

including hormones, while deployed in combat settings. Access to medication is predictable, as 

“[t]he Military Health Service maintains a sophisticated and effective system for distributing 

prescription medications to deployed service members worldwide.” See M. Joycelyn Elders et 

al., Medical Aspects of Transgender Military Service, 41 Armed Forces & Soc’y 199, 207 (Aug. 

2014) (the “Elders Commission Report”).

36. Hormone therapy is neither too risky nor too complicated for military medical 

personnel to administer and monitor. The risks associated with use of cross-sex hormone therapy 

to treat gender dysphoria are low and not any higher than for the hormones that many non-

transgender active duty military personnel currently take. The medications do not have to be 

refrigerated, and alternatives to injectables are readily available, further simplifying treatment 

plans. Clinical monitoring for risks and effects is not complicated and, with training and/or 

access to consultations, can be performed by a variety of medical personnel in the DoD, just as is 

the case in the VHA. This is the military services’ current practice in support of the limited 

medical needs of their transgender troops in CONUS (Continental United States) and in 
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deployment stations worldwide. Guidance on this issue was provided in January 2017 to military 

medical providers who care for transgender service members and shows that stable, transitioned 

troops require only yearly laboratory monitoring for cross-sex hormone treatment (which is 

consistent with the yearly, routine laboratory health screenings that all active duty troops

receive). See Ex. I, WPATH Timeline Guide.

37. Transgender service members—including service members who receive hormone 

medication—are just as capable of deploying as service members who are not transgender. DoD 

rules expressly permit deployment, without need for a waiver, for a number of medical 

conditions that present a much more significant degree of risk in a harsh environment than 

simply being transgender. For example, hypertension is not disqualifying if controlled by 

medication, despite the inherent risks in becoming dehydrated in desert deployment situations. 

Heart attacks experienced while on active duty or treatment with coronary artery bypass grafts 

are also not disqualifying, if they occur more than a year preceding deployment. These are very 

serious, life-threatening medical conditions with a high rate of recurrence, yet these service 

members with cardiac disease are nonetheless allowed to stay on active duty and deploy under 

prescribed conditions.

38. Under the Department of Defense’s generally applicable policies, service 

members may deploy with certain psychiatric conditions, if they demonstrate stability under 

treatment for at least three months. See DoDI 6490.07, Enclosure 3 § h(2); Dep’t of Defense, 

Clinical Practice Guidance for Deployment-Limiting Mental Disorders and Psychotropic 

Medications (2013). Army regulations specifically provide that “[a] psychiatric condition 

controlled by medication should not automatically lead to non-deployment.” See AR 40-501 § 5-

14(8)(a).
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39. Instead of discussing these medical conditions, the Implementation Report 

compares cross-sex hormone therapy for gender dysphoria with other medical conditions that are 

plainly not comparable. For example, the Implementation Report states that “[a]ny DSM-5

psychiatric disorder with residual symptoms or medication side effects, which impair social or 

occupational performance, require a waiver for the Service member to deploy.” Ex. B,

Implementation Report at 34. As I previously explained, gender dysphoria is a treatable and 

curable condition. With medically appropriate care, it is possible for transgender service 

members to resolve the clinically significant gender dysphoria without any residual symptoms or 

impairment. Comparisons made to schizophrenia and bipolar disorder in the Implementation 

Report are inappropriate, as these two conditions constitute serious mental illnesses for which 

treatments are often ineffective and for which the notion of “cure” is nonsensical.

SERVICE MEMBERS WHO TRANSITION WHILE IN SERVICE CAN MEET THE
SAME RETENTION STANDARDS THAT APPLY TO NON-TRANSGENDER 

SERVICE MEMBERS

40. As I explained in my previous report, service members who are diagnosed with 

gender dysphoria after already enlisting can transition while in service and still meet the same 

retention standards that apply to non-transgender service members. The military has generally 

applicable standards for determining whether a service member may continue to serve despite 

periods of limited non-deployability. If a transgender service member’s limited period of non-

deployability complies with those generally applicable standards, there is no reason why the 

service member should be automatically discharged simply because they were receiving surgery 

for gender dysphoria as opposed to a different medical condition. A determination of non-

deployability must be based on the status of the individual and not on arbitrary, non-evidence 

based determinations.  There is some evidence that the latter is occurring, based on the widely 

Case 1:17-cv-02459-MJG   Document 139-19   Filed 04/23/18   Page 15 of 18



16
 

disparate between-service data reported on days of limited duty for service members receiving 

treatment for gender dysphoria as reported by the various services. See Ex. H, USDOE 2633-

2664 at 17. This DoD data strongly suggests that non-medical factors are playing an outsized 

role in determination of days spent in other than full-duty capacities for transgender service 

members on service-level treatment plans.

41. Although the Implementation Report states that one commander predicted that 

transgender service members beginning a course of hormone therapy will be non-deployable for 

as long as two-and-a-half years, the Implementation Report does not cite any data to support that 

assertion. Ex. B, Implementation Report at 33–34. To the contrary, the presentation of the data 

states that service members initiating hormone therapy were non-deployable for 3–6 months in 

the Navy and for an average of 5–6 months in the Army and Air Force. Ex. H, USDOE 2633-

2664 at 17. There is no medical basis for the Implementation Reports suggestion that cross-sex 

hormone therapy could render a transgender service member non-deployable for a full twelve 

months. Ex. B, Implementation Report at 23. In fact, expert guidance on this very issue was 

provided to military medical providers by WPATH in January 2017, as previously noted. 

42. There is also no basis to presume that surgical care for gender dysphoria will 

render transgender service members non-deployable for extended periods of time. The recovery 

time for non-genital surgeries, which are the most common procedures performed, is only 2–8

weeks. Ex. H, USDOE 2633-2664 at 19.

43. Moreover, transgender service members can schedule medical procedures to 

ensure that they do not interfere with deployment. This approach is routinely done for other 

medically necessary procedures, such as orthopedic surgeries that allow for flexibility in the 

timing of the surgery. As the Implementation Report acknowledges, “[t]his conclusion was 
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echoed by some experts in endocrinology who found no harm in stopping or adjusting hormone 

therapy treatment to accommodate deployment during the first year of hormone use.” Ex. B, 

Implementation Report at 34. 

44. To be sure, there may be some transgender service members whose individualized 

medical needs make it impossible to transition while satisfying the military’s generally 

applicable standards for deployment and retention. But those determinations can and should be 

made on a case-by-case basis depending on the individual’s fitness to serve, as is done with other 

treatable conditions. There is no medical basis to conclude that all, or even most, service 

members undergoing treatment for gender dysphoria are categorically unfit to serve.

Case 1:17-cv-02459-MJG   Document 139-19   Filed 04/23/18   Page 17 of 18



Case 1:17-cv-02459-MJG   Document 139-19   Filed 04/23/18   Page 18 of 18



EXHIBIT A

Case 1:17-cv-02459-MJG   Document 139-20   Filed 04/23/18   Page 1 of 24



1

IN THE UNITED STATES DISTRICT COURT FOR
THE DISTRICT OF MARYLAND

BROCK STONE, et al.,

Plaintiffs,

v.

DONALD TRUMP, et al.,

Defendants.

)
)
)
)
)
)
)
)
)
)
)

Case No. 17-cv-02459 (MJG)

EXPERT DECLARATION OF GEORGE RICHARD BROWN, MD, DFAPA
IN SUPPORT OF PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION

1. I, George Brown, have been retained by counsel for Plaintiffs as an expert in 

connection with the above-captioned litigation. 

2. The purpose of this declaration is to offer my expert opinion on: (1) the medical 

condition known as gender dysphoria; (2) the prevailing treatment protocols for gender 

dysphoria; (3) the U.S. military’s pre-2016 ban on the enlistment and retention of men and 

women who are transgender; (4) the subsequent lifting of that ban; and (5) the unfounded 

medical justifications for banning individuals who are transgender from serving in the United 

States military.

3. I have knowledge of the matters stated in this declaration and have collected and 

cite to relevant literature concerning the issues that arise in this litigation.

4. I am being compensated at an hourly rate for actual time devoted, at the rate of 

$400 per hour for work that does not involve depositions or court testimony (e.g., review of 

materials, emails, preparing reports); $500 per hour for depositions (there is a half-day fee for 

depositions); $600 per hour for in-court testimony; and $4000 per full day spent out of the office
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for depositions and $4800 per full day out of the office for trial testimony. Travels days 

necessary for work are billed at half the “work day” rate plus expenses. My compensation does 

not depend on the outcome of this litigation, the opinions I express, or the testimony I provide.

PROFESSIONAL BACKGROUND

5. I am a Professor of Psychiatry and the Associate Chairman for Veterans Affairs in 

the Department of Psychiatry at the East Tennessee State University, Quillen College of 

Medicine. My responsibilities include advising the Chairman; contributing to the administrative, 

teaching, and research missions of the Department of Psychiatry; consulting on clinical cases at 

the University and at Mountain Home Veterans Health Administration (“VHA”) Medical Center, 

where I also hold an appointment; and acting as a liaison between the VHA Medical Center and 

the East Tennessee State University Department of Psychiatry. The majority of my work 

involves researching, teaching, and consulting about health care in the military and civilian 

transgender populations.

6. I also hold a teaching appointment related to my expertise with health care for 

transgender individuals and research at the University of North Texas Health Services Center 

(“UNTHSC”). My responsibilities include teaching and consultation with UNTHSC and the 

Federal Bureau of Prisons staff regarding health issues for transgender individuals.

7. In 1979, I graduated Summa Cum Laude with a double major in biology and 

geology from the University of Rochester in Rochester, New York. I earned my Doctor of 

Medicine degree with Honors from the University of Rochester School of Medicine in 1983.

From 1983-1984, I served as an intern at the United States Air Force Medical Center at Wright-

Patterson Air Force Base in Ohio. From 1984-1987, I worked in and completed the United States 

Air Force Integrated Residency Program in Psychiatry at Wright State University and Wright-
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Patterson Air Force Base in Dayton, Ohio. A true and correct copy of my Curriculum Vitae is 

attached hereto as Exhibit A.

8. I first began seeing patients in 1983. I have been a practicing psychiatrist since 

1987, when I completed my residency. From 1987-1991, I served as one of the few U.S. Air 

Force teaching psychiatrists. In this capacity, I performed over 200 military disability evaluations 

and served as an officer on medical evaluation boards (“MEBs”) at the largest hospital in the Air 

Force.

9. Over the last 33 years, I have evaluated, treated, and/or conducted research in 

person with 600-1000 individuals with gender disorders, and during the course of research-

related chart reviews with over 5100 patients with gender dysphoria. The vast majority of these 

patients have been active duty military personnel or veterans.

10. For three decades, my research and clinical practice has included extensive study 

of the health care for transgender individuals, including three of the largest studies focused on 

the health care needs of transgender service members and veterans. Throughout that time, I have 

done research with, taught on, and published peer-reviewed professional publications specifically 

addressing the needs of transgender military service members. See Brown Exhibit A (CV).

11. I have authored or coauthored 38 papers in peer-reviewed journals and 19 book 

chapters on topics related to gender dysphoria and health care for transgender individuals,

including the chapter concerning gender dysphoria in Treatments of Psychiatric Disorders (3d 

ed. 2001), a definitive medical text published by the American Psychiatric Association.

12. In 2014, I coauthored a study along with former Surgeon General Joycelyn Elders 

and other military health experts, including a retired General and a retired Admiral. The study 

was entitled “Medical Aspects of Transgender Military Service.” See Elders J, Brown GR, 
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Coleman E, Kolditz TA, Medical Aspects of Transgender Military Service. Armed Forces and 

Society, 41(2): 199-220, 2015; published online ahead of print, DOI: 

10.1177/0095327X14545625 (Aug. 2014) (the “Elders Commission Report”). The military peer-

reviewed journal, Armed Forces and Society, published the Elders Commission Report. A true 

and correct copy of that report is attached hereto as Exhibit B.

13. I have served for more than 15 years on the Board of Directors of the World 

Professional Association for Transgender Health (“WPATH”), the leading international 

organization focused on health care for transgender individuals. WPATH has over 2000

members throughout the world and is comprised of physicians, psychiatrists, psychologists, 

social workers, surgeons, and other health professionals who specialize in the diagnosis and 

treatment of gender dysphoria.

14. I was a member of the WPATH committee that authored and published in 2011

the current version of the WPATH Standards of Care (“SoC”) (Version 7).  The SoC are the 

operative collection of evidence-based treatment protocols for addressing the health care needs 

of transgender individuals. I also serve on the WPATH committee that will author and publish

the next edition, the Standards of Care (Version 8).

15. Without interruption, I have been an active member of WPATH since 1987. Over 

the past three decades, I have frequently presented original research work on topics relating to 

gender dysphoria and the clinical treatment of transgender people at the national and 

international levels.

16. I have testified or otherwise served as an expert on the health issues of 

transgender individuals in numerous cases heard by several federal district and tax courts. A true 

and correct list of federal court cases in which I have served as an expert is contained in the 
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“Forensic Psychiatry Activities” section of my Curriculum Vitae, which is attached hereto as 

Exhibit A.

17. I have conducted and continue to provide trainings on transgender health issues 

for the VHA as well as throughout the Department of Defense (“DoD”). After the DoD

announced the policy that allowed for transgender individuals to serve openly in the Armed 

Forces in 2016, I conducted the initial two large military trainings on the provision of health care 

to transgender service members. The first training in Spring 2016 was for the Marine Corps. The 

second training in Fall 2016 was for a tri-service meeting of several hundred active duty military 

clinicians, commanders, and Flag officers.

18. Since the issuance of DoD Instruction (“DoDI”) 1300.28 in October 2016, I have 

led trainings for a national group of military examiners (MEPCOM) in San Antonio, Texas and 

for Army clinicians at Fort Knox, Kentucky. Among other things, DoDI 1300.28 implemented 

the policies and procedures in Directive-type Memorandum 16-005, established a construct by 

which transgender service members may transition gender while serving, and required certain 

trainings for the military.

19. I have been centrally involved in the development, writing, and review of all 

national directives in the VHA relating to the provision of health care for transgender veterans. I 

also coauthored the national formulary that lists the medications provided by the VHA for the 

treatment of gender dysphoria in veterans. Finally, I regularly consult with VHA leadership 

regarding the training of VHA clinicians on transgender clinical care of veterans nationally.

GENDER DYSPHORIA

20. The term “transgender” is used to describe someone who experiences any 

significant degree of misalignment between their gender identity and their assigned sex at birth.
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21. Gender identity describes a person’s internalized, inherent sense of who they are 

as a particular gender (i.e, male or female). For most people, their gender identity is consistent 

with their assigned birth sex. Most individuals assigned female at birth grow up, develop, and 

manifest a gender identity typically associated with girls and women. Most individuals assigned 

male at birth grow up, develop, and manifest a gender identity typically associated with boys and 

men. For transgender people, that is not the case. Transgender women are individuals assigned 

male at birth who have a persistent female identity. Transgender men are individuals assigned 

female at birth who have a persistent male identity.

22. Experts agree that gender identity has a biological component, meaning that each

person’s gender identity (transgender and non-transgender individuals alike) is the result of 

biological factors, and not just social, cultural, and behavioral ones.

23. Regardless of the precise origins of a person’s gender identity, there is a medical 

consensus that gender identity is deep-seated, set early in life, and impervious to external 

influences. 

24. The American Psychiatric Association’s Diagnostic and Statistical Manual of 

Mental Disorders (2013) (“DSM-5”) is the current, authoritative handbook on the diagnosis of 

mental disorders. Mental health professionals in the United States, Canada, and other countries

throughout the world rely upon the DSM-5. The content of the DSM-5 reflects a science-based, 

peer-reviewed process by experts in the field.

25. Being transgender is not a mental disorder. See DSM-5. Men and women who are 

transgender have no impairment in judgment, stability, reliability, or general social or vocational 

capabilities solely because of their transgender status.
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26. Gender dysphoria is the diagnostic term in the DSM-5 for the condition that can 

manifest when a person suffers from clinically significant distress or impairment associated with 

an incongruence or mismatch between a person’s gender identity and assigned sex at birth.

27. The clinically significant emotional distress experienced as a result of the 

incongruence of one’s gender with their assigned sex and the physiological developments 

associated with that sex is the hallmark symptom associated with gender dysphoria.

28. Only the subset of transgender people who have clinically significant distress or 

impairment qualify for a diagnosis of gender dysphoria.

29. Individuals with gender dysphoria may live for a significant period of their lives 

in denial of these symptoms. Some transgender people may not initially understand the emotions 

associated with gender dysphoria and may not have the language or resources for their distress to 

find support until well into adulthood.

30. Particularly as societal acceptance towards transgender individuals grows and 

there are more examples of high-functioning, successful transgender individuals represented in 

media and public life, younger people in increasing numbers have access to medical and mental 

health resources that help them understand their experience and allow them to obtain medical 

support at an earlier age and resolve the clinical distress associated with gender dysphoria.

TREATMENT FOR GENDER DYSPHORIA

31. Gender dysphoria is a condition that is amenable to treatment. See WPATH SoC

(Version 7); Elders Commission Report at 9-16; Agnes Gereben Schaefer et al., Assessing the 

Implications of Allowing Transgender Personnel to Serve Openly, RAND Corporation (2016) at 

7 (“RAND Report”) (a true and correct copy of the report is attached hereto as Exhibit C).

32. With appropriate treatment, individuals with a gender dysphoria diagnosis can be 

fully cured of all symptoms.
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33. Treatment of gender dysphoria has well-established community standards for

treatment and is highly effective. 

34. The American Medical Association (AMA), the Endocrine Society, the American 

Psychiatric Association, and the American Psychological Association all agree that medical 

treatment for gender dysphoria is medically necessary and effective.1 See American Medical 

Association (2008), Resolution 122 (A-08); American Psychiatric Association, Position 

Statement on Discrimination Against Transgender & Gender Variant Individuals (2012);

Endocrine Treatment of Transsexual Persons: An Endocrine Society Clinical Practice Guideline 

(2009); American Psychological Association Policy Statement on Transgender, Gender Identity 

and Gender Expression Nondiscrimination (2009).

35. The protocol for treatment of gender dysphoria is set forth in the WPATH SoC

and in the Endocrine Society Guidelines.2 First developed in 1979 and currently in their seventh 

version, the WPATH SoC set forth the authoritative protocol for the evaluation and treatment of 

gender dysphoria. This approach is followed by clinicians caring for individuals with gender 

dysphoria, including veterans in the VHA. As stated above, I was a member of the WPATH 

committee that authored the SoC (Version 7), published in 2011. A true and correct copy of that

document is attached hereto as Exhibit D.

36. Depending on the needs of the individual, a treatment plan for persons diagnosed 

with gender dysphoria may involve components that are psychotherapeutic (i.e., counseling as 

1 Additional organizations that have made similar statements include: the American Academy of 
Child & Adolescent Psychiatry, American Academy of Family Physicians, American Academy 
of Nursing, American College of Nurse Midwives, American College of Obstetrics and 
Gynecology, American College of Physicians, American Medical Student Association, American 
Nurses Association, American Public Health Association, National Association of Social 
Workers, and National Commission on Correctional Health Care.
2 Available at https://www.endocrine.org/guidelines-and-clinical-practice/clinical-practice-
guidelines.
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well as social role transition – living in accordance with one’s gender in name, dress, pronoun 

use); pharmacological (i.e., hormone therapy); and surgical (i.e., gender confirmation surgeries,

like hysterectomy for those transitioning to the male gender and orchiectomy for those 

transitioning to the female gender). Under each patient’s treatment plan, the goal is to enable the 

individual to live all aspects of one’s life consistent with his or her gender identity, thereby 

eliminating the distress associated with the incongruence.

37. There is a wide range in the treatments sought by those suffering from gender 

dysphoria. For example, some patients need both hormone therapy and surgical intervention,

while others need just one or neither. Generally, medical intervention is aimed at bringing a 

person’s body into some degree of conformity with their gender identity. 

38. As outlined further below, treatment protocols for gender dysphoria are 

comparable to those for other mental health and medical conditions, including those regularly 

treated within the United States military. See RAND Report at 8-9; Elders Commission Report at 

13 (“the military consistently retains non-transgender men and women who have conditions that 

may require hormone replacement”).

PRE-2016 MILITARY POLICY

39. Prior to 2016, military policy treated transgender individuals with gender 

dysphoria differently than people with other curable conditions.

Former Enlistment Policy

40. DoDI 6130.03 established the medical standards for accession/entry into military 

service. Enclosure 4 of the enlistment instruction contains an extensive list of physical and 

mental conditions that disqualify a person from enlisting in the military. For instance, persons 

with autism, schizophrenia, or delusional disorders (or a history of treatment for these 

conditions) are excluded from enlistment. Prior to 2016, that list also contained “change of sex”
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and “transsexualism”, which were outdated references to transgender individuals and individuals 

with gender dysphoria. See Elders Commission Report at 7.

41. The enlistment policy allows for the possibility of waivers for a variety of medical 

conditions. The instruction, however, specifies that entry waivers will not be granted for 

conditions that would disqualify an individual from the possibility of retention. As discussed 

further below, because certain conditions related to being transgender (“change of sex”) were 

formerly grounds for discharge from the military, men and women who are transgender could 

not obtain medical waivers to enter the military. Id. at 7-8.

42. Under military instructions, the general purpose of disqualifying applicants based 

on certain physical and mental conditions is to ensure that service members are: (1) free of 

contagious diseases that endanger others, (2) free of conditions or defects that would result in

excessive duty-time lost and would ultimately be likely to result in separation, (3) able to 

perform without aggravating existing conditions, and (4) capable of completing training and 

adapting to military life. Id. at 7.

43. Because gender dysphoria, as described above, is a treatable and curable 

condition, unlike other excluded conditions, its inclusion on the list of disqualifying conditions 

was inappropriate. Individuals with gender dysphoria (or under the language at the time – those 

who had a “change of sex”) were disqualified from joining the military, despite having a 

completely treatable, or already treated, condition.

44. The enlistment policy treated transgender individuals in an inconsistent manner

compared with how the military addressed persons with other curable medical conditions. The 

result of this inconsistency was that transgender personnel were excluded or singled out for 

disqualification from enlistment, even when they were mentally and physically healthy.
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45. For example, persons with certain medical conditions, such as Attention Deficit 

Hyperactivity Disorder (“ADHD”) and simple phobias, could be admitted when their conditions 

could be managed without imposing undue burdens on others. Individuals with ADHD are 

prohibited from enlisting unless they meet five criteria, including documenting that they 

maintained a 2.0 grade point average after the age of 14. Similarly, individuals with simple 

phobias are banned from enlisting, unless they meet three criteria including documenting that 

they have not required medication for the past 24 continuous months. 

46. In short, even though the DoD generally allowed those with manageable 

conditions to enlist, the former regulation barred transgender service without regard to the 

condition’s treatability and the person’s ability to serve.

Former Separation Policy

47. The medical standards for retiring or separating service members who have 

already enlisted are more accommodating and flexible than the standards for new enlistments.

48. Until recently, the medical standards for separation were set forth in DoDI 

1332.38. On August 5, 2014, the DoD replaced DoDI 1332.38 with DoDI 1332.18, which 

permits greater flexibility for the service branches to provide detailed medical standards.

49. The separation instructions divide potentially disqualifying medical conditions 

into two different tracks. Service members with “medical conditions” are placed into the medical 

system for disability evaluation. Under this evaluation system, a MEB conducts an 

individualized inquiry to determine whether a particular medical condition renders a service 

member medically unfit for service. If a service member is determined to be medically unfit, the 

service member may receive benefits for medical separation or retirement, or may be placed on
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the Temporary Duty Retirement List with periodic reevaluations for fitness to return to duty.

While in the U.S. Air Force, I served as an officer on at least 200 MEBs.

50. Under the separation instruction, service members with genitourinary conditions, 

endocrine system conditions, and many mental health conditions are all evaluated through the 

medical disability system. See DoDI 1332.38 §§ E4.8, E4.11, E4.13; AR 40-501 §§ 2-8, 3-11, 3-

17, 3-18, 3-31, 3-32; SECNAVIST 180.50_4E §§ 8008, 8011, 8013; U.S. Airforce Medical 

Standards Directory §§ J, M, Q.

51. By contrast, under the separation instructions, a small number of medical and 

psychiatric conditions are not evaluated through the medical evaluation process. Instead, these 

conditions are deemed to render service members “administratively unfit.” Service members 

with “administratively unfit” conditions do not have the opportunity to demonstrate medical 

fitness for duty or eligibility for disability compensation.

52. Under DoDI 1332.38, the “administratively unfit” conditions were listed in 

Enclosure 5 of the instruction. Since August 5, 2014, when DoDI 1332.18 replaced 1332.38, the 

“administratively unfit” conditions are determined by the service branches, as set forth in AR 40-

501 § 3-35; SECNAVIST § 2016; and AFI36-3208 § 5.11.

53. Enclosure 5 of DoDI 1332.38 included, among other conditions, bed-wetting, 

sleepwalking, learning disorders, stuttering, motion sickness, personality disorders, mental 

retardation, obesity, shaving infections, certain allergies, and repeated infections of venereal 

disease. It also included “Homosexuality” and “Sexual Gender and Identity Disorders, including 

Sexual Dysfunctions and Paraphilias.” See Elders Commission Report at 8.

54. Similarly, the “administratively unfit” conditions in the service branches included  

“psychosexual conditions, transsexual, gender identity disorder to include major abnormalities or 
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defects of the genitalia such as change of sex or a current attempt to change sex,” AR 40-501 §

3-35(a); “Sexual Gender and Identity Disorders and Paraphilias,” SECNAVIST § 2016(i)(7); and 

“Transsexualism or Gender Identity Disorder of Adolescence or Adulthood, Nontranssexual 

Type (GIDAANT),” AFI36-3208 § 5.11.9.5. The service branches retained these bars to service 

by transgender individuals after DoDI 1332.18 replaced DoDI 1332.38.

55. DoDI 1332.14 controlled administrative separations for enlisted persons. Under 

the instruction, a service member may be separated for the convenience of the government and at 

the discretion of a commander for “other designated physical or mental conditions.” Before 

2016, this particular separation category included “sexual gender and identity disorders.” Id.

56. Because service members with gender dysphoria were deemed to be 

“administratively unfit,” they were not evaluated by MEBs and had no opportunity to 

demonstrate that their condition did not affect their fitness for duty. They were disqualified from 

remaining in the military despite having a completely treatable condition.

57. This was inconsistent with the treatment of persons with other curable medical 

conditions, who are given the opportunity to demonstrate medical fitness for duty or eligibility 

for disability compensation. For example, mood and anxiety disorders are not automatically 

disqualifying for retention in military service. Service members can receive medical treatment 

and obtain relief in accordance with best medical practices. Mood and anxiety disorders result in 

separation only if they significantly interfere with duty performance and remain resistant to 

treatment. In contrast, transgender individuals were categorically disqualified from further 

service without consideration of their clinical symptoms and any impact on their service.
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58. The result of this inconsistency was that transgender personnel were singled out 

for separation, even when they were mentally and physically healthy, solely because they were 

transgender.

OPEN SERVICE DIRECTIVE

59. The DoD lifted the ban on open service by transgender military personnel 

following a June 30, 2016 announcement made by then-Secretary of Defense Ash Carter (“Open 

Service Directive”).

60. Based on my extensive research and clinical experiences treating transgender 

individuals over decades, the Open Service Directive is consistent with medical science.

61. The Open Service Directive also aligns with the conclusions reached by the 

RAND National Defense Research Institute, the Elders Commission, and the AMA.

62. The RAND Report concluded that the military already provides health care 

comparable to the services needed to treat transgender individuals: “Both psychotherapy and 

hormone therapies are available and regularly provided through the military’s direct care system, 

though providers would need some additional continuing education to develop clinical and 

cultural competence for the proper care of transgender patients. Surgical procedures quite similar 

to those used for gender transition are already performed within the [Medical Health System] for 

other clinical indications.” See RAND Report at 8.

63. The earlier Elders Commission, on which I served, concluded that “[t]ransgender

medical care should be managed in terms of the same standards that apply to all medical care,

and there is no medical reason to presume transgender individuals are unfit for duty. Their

medical care is no more specialized or difficult than other sophisticated medical care the military

system routinely provides.” See Elders Commission Report at 4. 
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64. Additionally, in a unanimous resolution published on April 29, 2015, the AMA

announced its support for lifting the ban on open transgender service in the military, based on the

AMA’s conclusion that there is no grounding in medical science for such a ban.3

Enlistment Policy for Transgender Individuals

65. The Open Service Directive’s enlistment procedures – which were adopted but 

never put into effect – are carefully designed to ensure that transgender individuals who enlist in 

the military do not have any medical needs that would make them medically unfit to serve or 

interfere with their deployment. 

66. First, a “history of gender dysphoria” is considered disqualifying under the Open 

Service Directive, unless a licensed medical provider certifies that the applicant has been stable 

without clinically significant distress or impairment in social, occupational, or other important 

areas of functioning for 18 months. See DTM-16-005 Memorandum and Attachment (June 30, 

2016). 

67. Second, under the directive, a “history of medical treatment associated with 

gender transition” is disqualifying, unless a licensed medical provider certifies that: (1) the 

applicant has completed all medical treatment associated with the applicant’s gender transition;

(2) the applicant has been stable in his or her gender for 18 months; and (3) if the applicant is 

receiving cross-sex hormone therapy post-gender transition, the individual has been stable on 

such hormones for 18 months. Id. at 8.

68. Third, a history of “sex reassignment or genital reconstruction surgery” is 

considered disqualifying under the Open Service Directive, unless a licensed medical provider 

certifies that: (1) a period of 18 months has passed since any surgical intervention; and (2) no 

3 Available at http://archive.palmcenter.org/files/A-15%20Resoultion%20011.pdf.
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functional limitations or complications persist and no additional surgical intervention is needed. 

In other words, under the Open Service Directive, no transgender individual is permitted to 

enlist, unless the applicant has been stable in his or her gender for a period of 18 months, has 

waited 18 months since any surgical treatment related to gender transition, and has no medical 

need for additional surgical care. 

Retention Policy for Transgender Individuals

69. Under the Open Service Directive, gender dysphoria is treated like other curable

medical conditions. Individuals with gender dysphoria receive medically necessary care. Service 

members who are transgender are subject to the same standards of medical and physical fitness 

as any other service member.4

70. The Open Service Directive also permits commanders to have substantial say in 

the timing of any future transition-related treatment for transgender service members. The needs 

of the military can also take precedence over an individual’s need to transition, if the timing of 

that request interferes with critical military deployments or trainings.

MEDICAL JUSTIFICATIONS FOR BANNING TRANSGENDER SERVICE MEMBERS
ARE UNFOUNDED

71. Based upon: (1) my extensive research and experience treating transgender 

people, most of whom have served this country in uniform, (2) my involvement reviewing the 

medical implications of a ban on transgender service members, and (3) my participation in 

implementing the Open Service Directive allowing transgender individuals to serve openly, it is 

my opinion that any medical objections to open service by transgender service members are 

4 Available at https://www.defense.gov/Portals/1/features/2016/0616_policy/Guidance_for_
Treatment_of_Gender_Dysphoria_Memo_FINAL_SIGNED.pdf.
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wholly unsubstantiated and inconsistent with medical science and the ways in which other 

medical conditions are successfully addressed within the military.

Mental Health

72. Arguments based on the mental health of transgender persons to justify 

prohibiting individuals from serving in the military are wholly unfounded and unsupported in 

medical science. Being transgender is not a mental defect or disorder. Scientists have long 

abandoned psychopathological understandings of transgender identity, and do not classify the 

incongruity between a person’s gender identity and assigned sex at birth as a mental illness. To 

the extent the misalignment between gender identity and assigned birth sex creates clinically 

significant distress (gender dysphoria), that distress is curable through appropriate medical care. 

73. Sixty years of clinical experience have demonstrated the efficacy of treatment of 

the distress resulting from gender dysphoria. See Elders Commission Report at 10 (“a significant

body of evidence shows that treatment can alleviate symptoms among those who do experience 

distress”). Moreover, “empirical data suggest that many non-transgender service members 

continue to serve despite psychological conditions that may not be as amenable to treatment as 

gender dysphoria.” Id. at 11.

74. The availability of a cure distinguishes gender dysphoria from other mental health 

conditions, such as autism, bipolar disorder, or schizophrenia, for which there are no cures. 

There is no reason to single out transgender personnel for separation, limitation of service, or 

bars to enlistment, based only on the diagnosis or treatment of gender dysphoria. Determinations 

can and should be made instead on a case-by-case basis depending on the individual’s fitness to 

serve, as is done with other treatable conditions.

75. The military already provides mental health evaluation services and counseling, 

which is the first component of treatment for gender dysphoria. See RAND Report at 8.
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76. Concerns about suicide and substance abuse rates among transgender individuals 

are also unfounded when it comes to military policy. At enlistment, all prospective military 

service members undergo a rigorous examination to identify any pre-existing mental health 

diagnoses that would preclude enlistment. Once someone is serving in the military, they must 

undergo an annual mental and physical health screen, which includes a drug screen. If such a 

screening indicates that a person suffers from a mental illness or substance abuse, then that 

would be the potential impediment to retention in the military. The mere fact that a person is 

transgender, however, does not mean that person has a mental health or substance abuse problem

or is suicidal.

Hormone Treatment

77. The argument that cross-sex hormone treatment should be a bar to service for 

transgender individuals is not supported by medical science or current military medical 

protocols. 

78. Hormone therapy is neither too risky nor too complicated for military medical 

personnel to administer and monitor. The risks associated with use of cross-sex hormone therapy 

to treat gender dysphoria are low and not any higher than for the hormones that many non-

transgender active duty military personnel currently take. There are active duty service members

currently deployed in combat theaters who are receiving cross-sex hormonal treatment, following 

current DoD instructions, without reported negative impact upon readiness or lethality.

79. The military has vast experience with accessing, retaining, and treating non-

transgender individuals who need hormone therapies or replacement, including for gynecological 

conditions (e.g., dysmenorrhea, endometriosis, menopausal syndrome, chronic pelvic pain, male 

hypogonadism, hysterectomy, or oophorectomy) and genitourinary conditions (e.g., renal or 
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voiding dysfunctions).  Certain of these conditions are referred for a fitness evaluation only when 

they affect duty performance. See Elders Commission at 13.

80. In addition, during service when service members develop hormonal conditions 

whose remedies are biologically similar to cross-sex hormone treatment, those members are not 

discharged and may not even be referred for a MEB. Examples include male hypogonadism, 

menstrual disorders, and current, or history of, pituitary dysfunction. Id.

81. Military policy also allows service members to take a range of medications, 

including hormones, while deployed in combat settings. Id. Under DoD policy only a “few 

medications are inherently disqualifying for deployment,” and none of those medications are 

used to treat gender dysphoria. Id. (quoting Dept. of Defense, Policy Guidance for Deployment-

Limiting Psychiatric Conditions and Medications, 2006 at para. 4.2.3). Similarly, Army 

regulations provide that “[a] psychiatric condition controlled by medication should not 

automatically lead to non-deployment.” See AR 40-501 § 5-14(8)(a). 

82. Access to medication is predictable, as “[t]he Medical Health Service maintains a 

sophisticated and effective system for distributing prescription medications to deployed service 

members worldwide.” See Elders Commission at 13. At least as to cross-sex hormones, clinical 

monitoring for risks and effects is not complicated, and with training and/or access to 

consultations, can be performed by a variety of medical personnel in the DoD, just as is the case 

in the VHA. This is the military services’ current practice in support of the limited medical needs 

of their transgender troops in CONUS (Continental United States) and in deployment stations 

worldwide.

83. The RAND Corporation confirms the conclusions I draw from my experience 

with the military and the Elders Commission. Specifically, the RAND Report notes that the
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Medical Health System maintains and supports all of the medications used for treatment of 

gender dysphoria and has done so for treatment of non-transgender service members. In other 

words, all of the medications utilized by transgender service members for treatment of gender 

dysphoria are used by other service members for conditions unrelated to gender dysphoria. See

RAND Report at 8 (“Both psychotherapy and hormone therapies are available and regularly 

provided through the military’s direct care system, though providers would need some additional 

continuing education to develop clinical and cultural competence for the proper care of 

transgender patients”). Part of my role with the DoD over the past 18 months has been to provide 

this continuing education.

Surgery

84. Nor is there any basis in science or medicine to support the argument that a 

transgender service member’s potential need for surgical care to treat gender dysphoria presents 

risks or burdens to military readiness. The risks associated with gender-confirming surgery are 

low, and the military already provides similar types of surgeries to non-transgender service 

members. See Elders Commission Report at 14; RAND Report at 8-9.

85. For example, the military currently performs reconstructive breast/chest and 

genital surgeries on service members who have had cancer, been in vehicular and other 

accidents, or been wounded in combat. See RAND Report at 8. The military also permits service

members to have elective cosmetic surgeries, like LeFort osteotomy and mandibular osteotomy, 

at military medical facilities. See Elders Commission Report at 14. The RAND Report notes that 

the “skills and competencies required to perform these procedures on transgender patients are 

often identical or overlapping. For instance, mastectomies are the same for breast cancer patients 

and female-to-male transgender patients.” See RAND Report at 8.
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86. There is no reason to provide such surgical care to treat some conditions and 

withhold identical care and discharge individuals needing such care when it is provided to treat 

gender dysphoria. Based on risk and deployability alone, there is no basis to exclude transgender 

individuals from serving just because in some cases they may require surgical treatment that is 

already provided to others.

87. The RAND Report also notes the benefit of military medical coverage of 

transgender-related surgeries because of the contribution it can make to surgical readiness and 

training. Id. (“performing these surgeries on transgender patients may help maintain a vitally 

important skill required of military surgeons to effectively treat combat injuries during a period 

in which fewer combat injuries are sustained”).

88. The suggestion by some critics that when it comes to enlistment, individuals 

would join the military just to receive surgical care, is completely unfounded. The level of 

commitment and dedication to service makes it unlikely that someone would enlist and complete 

a years-long term of initial service simply to access health care services. Moreover, because 

medically-necessary care for gender dysphoria is now increasingly available in the civilian 

context, there would be limited need to join the military in order to obtain treatment. 

Deployability

89. Critics have also cited non-deployability, medical readiness, and constraints on 

fitness for duty as reasons to categorically exclude transgender individuals from military service. 

Such arguments are unsubstantiated and illogical. As a general matter and based on the 

experiences of numerous foreign militaries, transgender service members are just as medically fit 

for service and deployable as non-transgender service members. Id. at 60.
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90. Transgender service members – including service members who receive hormone 

medication – are just as capable of deploying as service members who are not transgender. DoD 

rules expressly permit deployment, without need for a waiver, for a number of medical 

conditions that present a much more significant degree of risk in a harsh environment than being 

transgender. For example, hypertension is not disqualifying if controlled by medication, despite

the inherent risks in becoming dehydrated in desert deployment situations. Heart attacks 

experienced while on active duty or treatment with coronary artery bypass grafts are also not 

disqualifying, if they occur more than a year preceding deployment. Service members may 

deploy with psychiatric disorders, if they demonstrate stability under treatment for at least three 

months.  See DoDI 6490.07, Enclosure 3.

91. Moreover, although a service member undergoing surgery may be temporarily 

non-deployable, that is not a situation unique to people who are transgender. Numerous non-

transgender service members are temporarily or permanently non-deployable, including pregnant 

individuals who are not separated as a result. See Elders Commission Report at 17.

92. Finally, the RAND Report ultimately concluded that the impact of open service of 

men and women who are transgender on combat readiness would be “negligible.” See RAND 

Report at 70. Based on the available evidence of over 18 foreign militaries, RAND found that 

open service has had “no significant effect on cohesion, operational effectiveness, or readiness.” 

Id. at 60.  This includes the experience of Canada, which has permitted open service for over 20 

years. Id. at 52.

CONCLUSION

93. There is no evidence that being transgender alone affects military performance or 

readiness. There is no medical or psychiatric justification for the categorical exclusion of 

transgender individuals from the Armed Forces.
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Find this article at: 
http://www.apa.org/news/press/releases/2018/03/transgender-military.aspx

March 26, 2018

APA Statement Regarding Transgender Individuals 
Serving in Military
WASHINGTON — Following is a statement by Arthur C. Evans Jr., PhD, regarding President Trump’s 
placing new limits on transgender individuals serving in the military:

“The American Psychological Association is alarmed by the administration’s misuse of psychological 
science to stigmatize transgender Americans and justify limiting their ability to serve in uniform and 
access medically necessary health care."

“Substantial psychological research shows that gender dysphoria is a treatable condition, and does 
not, by itself, limit the ability of individuals to function well and excel in their work, including in military 
service. The science is clear that individuals who are adequately treated for gender dysphoria should 
not be considered mentally unstable. Additionally, the incidence of gender dysphoria is extremely 
low."

“No scientific evidence has shown that allowing transgender people to serve in the armed forces has 
an adverse impact on readiness or unit cohesion. What research does show is that discrimination and 
stigma undermine morale and readiness by creating a significant source of stress for sexual minorities 
that can harm their health and well-being.”

APA’s governing Council of Representatives adopted a resolution
(http://www.apa.org/about/policy/chapter-12b.aspx#transgender) in 2008 supporting full equality for 
transgender and gender-variant people and calling for legal and social recognition of transgender 
individuals.

The American Psychological Association, in Washington, D.C., is the largest scientific and 
professional organization representing psychology in the United States. APA's membership includes 
nearly 115,700 researchers, educators, clinicians, consultants and students. Through its divisions in 54 
subfields of psychology and affiliations with 60 state, territorial and Canadian provincial associations, 
APA works to advance the creation, communication and application of psychological knowledge to 
benefit society and improve people's lives.
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News Releases

APA Reiterates Its Strong Opposition 
to Ban of Transgender Americans 
from Serving in U.S. Military
WASHINGTON, D.C. —The American Psychiatric Association (APA) today reiterated its 

strong opposition to a ban of transgender Americans from the U.S. military, first announced 

by President Trump in July of last year and brought to the forefront today with the release 

of a White House memo announcing that transgender individuals are disqualified from 

military services except under limited circumstances.

“The APA stands firmly against discrimination against anyone, and this ban is a 

discriminatory action,” said APA CEO and Medical Director Saul Levin, M.D., M.P.A. “This ban 

not only harms those who have chosen to serve our country, but it also casts a pall over all 

transgender Americans. This discrimination has a negative impact on the mental health of 

those targeted.”

The APA in 2012 passed a policy statement that opposed discrimination against 

transgender people and called for their civil rights to be protected. Transgender people do 

not have a mental disorder; thus, they suffer no impairment whatsoever in their judgment or 

ability to work.

“All Americans who meet the strenuous requirements and volunteer to serve in U.S. military 

should be given the opportunity to do so.” Levin said.
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American Psychiatric Association

The American Psychiatric Association, founded in 1844, is the oldest medical association in 

the country. The APA is also the largest psychiatric association in the world with more than 

37,800 physician members specializing in the diagnosis, treatment, prevention and research 

of mental illnesses. APA’s vision is to ensure access to quality psychiatric diagnosis and 

treatment. For more information please visit www.psychiatry.org.
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Department of Health and Human Services 
DEPARTMENTAL APPEALS BOARD 

Appellate Division 

NCD 140.3, Transsexual Surgery 
Docket No. A-13-87 
Decision No. 2576 

May 30, 2014 

DECISION 

The Board has determined that the National Coverage Determination (NCD) denying 
Medicare coverage of all transsexual surgery as a treatment for transsexualism is not 
valid under the “reasonableness standard” the Board applies.  The NCD was based on 
information compiled in 1981.  The record developed before the Board in response to a
complaint filed by the aggrieved party (AP), a Medicare beneficiary denied coverage, 
shows that even assuming the NCD’s exclusion of coverage at the time the NCD was 
adopted was reasonable, that coverage exclusion is no longer reasonable.  This record 
includes expert medical testimony and studies published in the years after publication of 
the NCD. The Centers for Medicare & Medicaid Services (CMS), which is responsible 
for issuing and revising NCDs, did not defend the NCD or the NCD record in this 
proceeding and did not challenge any of the new evidence submitted to the Board. 

Effect of this decision 

Since the NCD is no longer valid, its provisions are no longer a valid basis for denying 
claims for Medicare coverage of transsexual surgery, and local coverage determinations 
(LCDs) used to adjudicate such claims may not rely on the provisions of the NCD.  The 
decision does not bar CMS or its contractors from denying individual claims for payment 
for transsexual surgery for other reasons permitted by law.  Nor does the decision address 
treatments for transsexualism other than transsexual surgery.  The decision does not 
require CMS to revise the NCD or issue a new NCD, although CMS, of course, may 
choose to do so.  CMS may not reinstate the invalidated NCD unless it has a different 
basis than that evaluated by the Board.  42 C.F.R. § 426.563. 

CMS must implement this Board decision within 30 days and apply any resulting policy 
changes to claims or service requests made by Medicare beneficiaries other than the AP 
for any dates of service after that implementation.  With respect to the AP’s claim in 
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particular, CMS and its contractors must “adjudicate the claim without using the 
provision(s) of the NCD that the Board found invalid.”  42 C.F.R. § 426.560(b)(1).1

Legal background 

With exceptions not relevant here, section 1862(a)(l)(A) of the Social Security Act (Act) 
(42 U.S.C. § 1395y(a)(l)(A)) bars Medicare payment for items or services “not 
reasonable and necessary for the diagnosis or treatment of illness or injury[.]”2  CMS 
refers to this requirement as the “medical necessity provision.”  67 Fed. Reg. 54,534, 
54,536 (Aug. 22, 2002).  An NCD is “a determination by the Secretary [of Health and 
Human Services] with respect to whether or not a particular item or service is covered 
nationally under [title XVIII (Medicare)].”  Act §§ 1862(l)(6)(A),1869(f)(1)(B); see also 
42 C.F.R. § 400.202 (NCD “means a decision that CMS makes regarding whether to 
cover a particular service nationally under title XVIII of the Act.”). NCDs “describe the 
clinical circumstances and settings under which particular [Medicare items and] services 
are reasonable and necessary (or are not reasonable and necessary).” 67 Fed. Reg. at 
54,535. When CMS issues NCDs, they apply nationally and are binding at all levels of 
administrative review of Medicare claims.  42 C.F.R. § 405.1060.  CMS and its 
contractors use applicable NCDs in determining whether a beneficiary may receive 
Medicare reimbursement for a particular item or service.  42 C.F.R. §§ 405.920, 405.921.  

A Medicare beneficiary “in need of coverage for a service that is denied based on … an 
NCD” is an “aggrieved party” who may challenge the NCD by filing a “complaint” with 
the Board.3  Act § 1869(f)(1); 42 C.F.R. §§ 426.110, 426.320.  The complaint must 
comply with the requirements for a valid complaint in 42 C.F.R. § 426.500 in order to be 
accepted by the Board.  42 C.F.R. §§ 426.510(b)(2), 426.505(c)(2).  After the Board 
notifies CMS of the receipt of a complaint that is acceptable under the regulations, CMS 
produces the “NCD record,” which “consists of any document or material that CMS 

1 See generally 42 C.F.R. § 426.560(b) (setting out the effects of a Board NCD decision); 42 C.F.R. 
§ 426.555 (specifying what the Board’s decision “may not do”). This decision has no effects beyond those set out in 
42 C.F.R.§ 426.560(b) and does not impose on CMS or its contractors any orders or requirements prohibited by 42
C.F.R. § 426.555.

2 The table of contents to the current version of the Social Security Act, with references to the 
corresponding United States Code chapter and sections, can be found at 
http://www.socialsecurity.gov/OP_Home/ssact/ssact-toc.htm.

3 The regulations also provide that a person other than the aggrieved party with an interest in the issues 
may petition to participate in the review process as an amicus curiae.  42 C.F.R. §§ 426.510(f), 426.513. The Board 
posts on its website notice of the NCD complaint specifying a time period for requests to participate in the review. 
42 C.F.R. § 426.510(f). 
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considered during the development of the NCD” including “medical evidence considered 
on or before the date the NCD was issued . . . .”  42 C.F.R. §§ 426.510(d)(3), 426.515, 
426.518(a).  The aggrieved party submits a statement “explaining why the NCD record is 
not complete, or not adequate to support the validity of the NCD under the 
reasonableness standard,” and CMS may submit a response “in order to defend the 
NCD.” 42 C.F.R. § 426.525(a), (b).  If the Board determines that the NCD record “is 
complete and adequate to support the validity of the NCD,” the review process ends with 
the Board’s “[i]ssuance of a decision finding the record complete and adequate to support 
the validity of the NCD . . . .”  42 C.F.R. § 426.525(c)(1), (2).  If the Board determines 
that the record is not complete and adequate to support the validity of the NCD, the 
Board “permits discovery and the taking of evidence . . . and evaluates the NCD” in 
accordance with the requirements of Part 426, including conducting a hearing, unless the 
matter can be decided on the written record.  42 C.F.R. §§ 426.525(c)(3), 426.531(a)(2). 

Prior to issuing a decision, the Board must review any “new evidence” admitted to the 
record before the Board and determine whether it “has the potential to significantly 
affect” the Board’s evaluation.  42 C.F .R. §§ 426.340(a), (b), 426.505(d)(3).  “New 
evidence” is defined as “clinical or scientific evidence that was not previously considered 
by … CMS before the … NCD was issued.”  42 C.F.R. § 426.110.  If the Board so 
concludes, the Board stays proceedings for CMS “to examine the new evidence, and to 
decide whether [to] initiate[] … a reconsideration” of the NCD.  42 C.F.R. § 426.340(d).  
If CMS does not reconsider the NCD, or reconsiders it but does not change the 
challenged provision, the Board lifts the stay and the NCD challenge process continues. 
42 C.F.R. § 426.340(f).  At the end of that process, the Board closes the record and issues 
a decision that the challenged “provision of the NCD is valid” or “is not valid under the 
reasonableness standard.”4  42 C.F.R. § 426.550.  The Board’s decision “constitutes a 
final agency action and is subject to judicial review” on appeal by an aggrieved party.  42 
C.F.R. § 426.566.  

4 Section 426.547(b) states that the Board must make the decision available at the HHS Medicare Internet 
site and that “the posted decision does not include any information that identifies any individual, provider of service, 
or supplier.”  CMS has indicated in the preamble to the Part 426 regulations that this provision was meant to protect 
the privacy of Medicare beneficiaries such as the AP. See, e.g., 68 Fed. Reg. 63,692, 63,708 (Nov. 7, 2003) (“Board 
decisions regarding NCDs will be made available on the Medicare Internet site, without beneficiary identifying 
information”).
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Case background 

The NCD and the NCD record 

The challenged NCD, titled “140.3, Transsexual Surgery,” states:5

Item/Service Description 

Transsexual surgery, also known as sex reassignment surgery or intersex 
surgery, is the culmination of a series of procedures designed to change the 
anatomy of transsexuals to conform to their gender identity.  Transsexuals 
are persons with an overwhelming desire to change anatomic sex because 
of their fixed conviction that they are members of the opposite sex.  For the 
male-to-female, transsexual surgery entails castration, penectomy and 
vulva-vaginal construction.  Surgery for the female-to-male transsexual 
consists of bilateral mammectomy, hysterectomy and salpingo-
oophorectomy, which may be followed by phalloplasty and the insertion of 
testicular prostheses. 

Indications and Limitations of Coverage 

Transsexual surgery for sex reassignment of transsexuals is controversial. 
Because of the lack of well controlled, long-term studies of the safety and 
effectiveness of the surgical procedures and attendant therapies for 
transsexualism, the treatment is considered experimental.  Moreover, there 
is a high rate of serious complications for these surgical procedures.  For 
these reasons, transsexual surgery is not covered. 

NCD Record at 93.  CMS’s predecessor, the Health Care Financing Administration 
(HCFA), published the NCD in the Federal Register on August 21, 1989.6  54 Fed. Reg. 
34,555, 34,572 (Aug. 21, 1989); NCD Record at 76, 78, 93, 128. The NCD quotes or 
paraphrases portions of an 11-page report that the former National Center for Health Care 
Technology (NCHCT) of the HHS Public Health Service (PHS) issued in 1981, titled 

5 NCDs are available at http://www.cms.gov/medicare-coverage-database/overview-and-quick-
search.aspx?list_type=ncd.

6 The Federal Register notice stated, “This notice lists those current Medicare national coverage decisions 
which have been issued in the Medicare Coverage Issues Manual (HCFA Pub. 6).”  54 Fed. Reg. at 34,555.
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“Evaluation of Transsexual Surgery” (1981 report).7  NCD Record at 13-23.  The 
NCHCT forwarded the 1981 report to HCFA with a May 6, 1981 memorandum stating 
that the 1981 report “concludes that transsexual surgery should be considered 
experimental because of the lack of proven safety and efficacy of the procedures for the 
treatment of transsexualism” and recommending “that transsexual surgery not be covered 
by Medicare at this time.”  Id. at 12.  

The NCD record includes three April 1982 letters from the American Civil Liberties 
Union (ACLU) of Southern California disagreeing with HCFA’s noncoverage 
determination.  Id. at 24-25, 26, 41-42.  The ACLU submitted letters and affidavits from 
physicians and therapists supporting the medical necessity of transsexual surgery and 
taking issue with the non-coverage determination.  Id. at 27-75.  On May 11, 1982, the 
HCFA physicians panel, by a vote of five to two, recommended against referring the 
ACLU’s submissions to PHS, “on the basis that it does not contain information about 
new clinical studies or other medical and scientific evidence sufficiently substantive to 
justify reopening the previous PHS assessment.”  Id. at 7, 9.  Thus, although the NCD 
was issued in 1989, it was based on the analysis of medical and scientific publications in 
the 1981 report.  

The NCD complaint 

The AP in this case, a Medicare beneficiary whose insurer denied a physician’s order for 
sex reassignment surgery (transsexual surgery), filed an acceptable NCD complaint and 
supporting materials.  CMS submitted the NCD record on May 15, 2013, and the AP 
submitted a statement of why the NCD record is not complete or adequate to support the 
validity of the NCD under the reasonableness standard (AP Statement) on June 14, 2013.  
The Board granted unopposed requests by six advocacy organizations to participate as 
amici curiae in the NCD review by filing written briefs arguing that the NCD was invalid.  
(Four of the amici submitted a joint brief.)8

7 The concluding summary of the 1981 NCHTC report stated in relevant part:

Transsexual surgery for sex reassignment of transsexuals is controversial.  There is a lack of well 
controlled, long-term studies of the safety and effectiveness of the surgical procedures and 
attendant therapies for transsexualism.  There is evidence of a high rate of serious complications of 
these surgical procedures.  The safety and effectiveness of transsexual surgery as a treatment of 
transsexualism is not proven and is questioned.  Therefore, transsexual surgery must be considered 
still experimental. 

NCD Record at 19. 

8 The six amici are the Human Rights Campaign (HRC) and the World Professional Association for 
Transgender Health (WPATH), which each submitted briefs, and the FORGE Transgender Aging Network, the 
National Center for Transgender Equality, the Sylvia Rivera Law Project, and the Transgender Law Center, which 
submitted a joint brief. 
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On June 26, 2013, CMS notified the Board that it “declines to submit a response” to the 
AP’s statement.  On December 2, 2013, the Board ruled that the NCD record “is not 
complete and adequate to support the validity of the NCD[.]”  NCD 140.3, Transsexual 
Surgery, NCD Ruling No. 2 (Dec. 2, 2013) (NCD Ruling).9  The parties then jointly 
reported that they did not intend to submit additional evidence (except for curricula vitae 
(CVs) of the AP’s witnesses) or cross-examine any witness and asked the Board to close 
the NCD review record to the taking of evidence and decide the case based on the written 
record.

The Board determined that the new evidence in the record had the potential to 
significantly affect its review of the NCD and, as required, stayed proceedings for 10 
days for CMS to examine the new evidence and decide whether to reconsider the NCD.10

Order Closing Record & Staying Proceedings for CMS to Determine Whether to 
Reconsider NCD (Feb. 25, 2014) (Order); 42 C.F.R. §§ 426.340(d), 426.505(d)(3).  Two 
days later, CMS informed the Board by email that it “does not wish to reconsider the 
NCD.” On February 28, 2014, the Board lifted the stay and informed the parties that it 
would proceed to decision. 

The record developed before the Board 

The record before the Board consists of the NCD record, the briefs submitted by the AP 
and the amici and evidence submitted by the AP and one of the amici, the Human Rights 
Campaign.  Since neither party submitted argument or evidence (except for the CVs) 
after the Board’s Ruling, the Board treats the AP statement as the AP’s brief in this 
appeal.11  The AP submitted written declarations made under penalty of perjury from a 
clinical psychologist and a physician, and two notarized physician letters submitted to an 
Administrative Law Judge in the Department of Health and Human Services Office of 
Medicare Hearings and Appeals in another matter.  The AP described the witnesses, who 
are active in the field of treating transgender persons, as experts and submitted their 
resumes or CVs.  AP Statement at 9; AP complaint; AP/CMS e-mail (Jan. 7, 2014). 

9 The NCD Ruling is at http://www.hhs.gov/dab/decisions/dabdecisions/ncd1403.pdf.

10 The Board also published on its website notice providing an additional time period for interested parties 
to submit participation requests; none were received. 

11 Most of the AP’s evidence other than witness statements is an appendix of sources the clinical 
psychologist cited in her declaration.  We refer to these materials as the AP’s exhibits (AP Exs.) and cite to the page 
numbers used in the publications in which they appeared.  In addition, the physician’s declaration includes an 
appendix of 20 unnumbered pages of insurance regulations from four states and the District of Columbia barring 
exclusion of sex reassignment surgery as medically necessary treatment for severe gender dysphoria.  One of the 
amici, the Human Rights Campaign, submitted 62 exhibits with its brief  (“HRC Exs.”). 
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CMS did not challenge the witnesses’ qualifications as experts or seek to cross-examine 
them.  We summarize their qualifications when we address their testimony below.  In this 
decision we use the term “new evidence” to refer to the evidence submitted to us by the 
AP and amici to distinguish it from the evidence used to support the NCD which, as 
noted, consists principally of the 1981 report.  Under the regulatory definition in 42 
C.F.R. § 426.110, “new evidence” would also include any evidence submitted by CMS in 
response to an NCD complaint that was not considered by CMS before the NCD was 
issued. In this case, however, as we discuss below, CMS submitted no “new evidence.” 

Standard of review 

The Board “evaluate[s] the reasonableness” of an NCD by determining whether it “is 
valid [or] is not valid under the reasonableness standard,” which requires us to uphold the 
NCD “if the findings of fact, interpretations of law, and applications of fact to law by …
CMS are reasonable” based on the NCD record and the relevant record developed before 
us. Act § 1869(f)(1)(A)(iii); 42 C.F.R. §§ 426.110, 426.531(a), 426.550(a).  The Board 
“defer[s] only to the reasonable findings of fact, reasonable interpretations of law, and 
reasonable applications of fact to law by the Secretary.”  Act § 1869(f)(1)(A)(iii); 42 
C.F.R. § 426.505(b).  

During the review, the aggrieved party bears the burden of proof and the burden of 
persuasion for the issues raised in an NCD complaint; the burden of persuasion is judged 
by a preponderance of the evidence. 42 C.F.R. § 426.330.  CMS has explained that “[s]o 
long as the outcome [in the NCD] is one that could be reached by a rational person, based 
on the evidence in the record as a whole (including logical inferences drawn from that 
evidence), the determination must be upheld,” and that if CMS “has a logical reason as to 
why some evidence is given more weight than other evidence,” the Board “may not 
overturn the determination simply because they would have accorded more weight to the 
evidence in support of coverage.” 68 Fed. Reg. at 63,703. 

Analysis 

The NCD is invalid because a preponderance of the evidence in the record as 
a whole supports a conclusion that the NCD’s stated bases for its blanket 
denial of coverage for transsexual surgery are not reasonable. 

As previously stated, the NCD was based principally on the 1981 report findings that the 
safety and effectiveness of transsexual surgery had not been proven.  The AP argues that 
these findings are not “supportable by the current state of medical science” and “not 
reasonable in light of the current state of scientific and clinical evidence and current 
medical standards of care” and are contradicted by studies conducted in the 32 years 
since the 1981 report.  AP Statement at 6-7, 14.  The amici made similar arguments.  See, 
e.g., WPATH Br. at 13 (“since [the NCD] was issued, it has been repeatedly
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demonstrated that SRS [sex reassignment surgery] is safe, effective, and indisputably 
necessary treatment for certain individuals with severe GID [gender identity disorder]”).
As we discuss below, the new evidence, which is unchallenged, indicates that the bases 
stated in the NCD and the NCD record for denying coverage, even assuming they were 
reasonable when the NCD was issued, are no longer reasonable. 

A. The fact that the new evidence is unchallenged and the NCD record 
undefended is significant.  

As we stated earlier, the AP has the burden of proof by a preponderance of the evidence 
that an NCD is invalid under a reasonableness standard.  In deciding whether the AP has 
met this burden, we must weigh the evidence in the record before us.  Thus, we consider 
it important to note at the outset that the only evidence before us, other than the record for 
the NCD, which consists principally of the 1981 report, is the new evidence submitted by 
the AP and the amicus HRC.  CMS submitted the NCD record, as it was required to do, 
but has not argued that that record or any other evidence supports the NCD.  CMS also 
did not elect to cross-examine the AP’s witnesses, has not challenged their testimony or 
professional qualifications and joined the AP in asking the Board to decide the appeal 
based on the written record.  See AP/CMS e-mail (Jan. 7, 2014).  The preamble to the 
regulations that implement the NCD statute states that the “reasonableness standard . . . 
recognizes the expertise of … CMS in the Medicare program—specifically, in the area of 
coverage requiring the exercise of clinical or scientific judgment.”  68 Fed. Reg. at 
63,703 (emphasis added).  Accordingly, in determining whether the NCD is valid under 
the reasonableness standard, we must accord some deference to CMS’s position, and its 
decision not to defend the NCD or challenge the new evidence in this case has some 
significance for our decision-making. 

Apart from the absence of any challenge to the new evidence or defense of the NCD 
record, we find the new evidence credible and persuasive on its face.12 We have no 
difficulty concluding that the new evidence, which includes medical studies published in 
the more than 32 years since issuance of the 1981 report underlying the NCD, outweighs 
the NCD record and demonstrates that transsexual surgery is safe and effective and not 
experimental.  Thus, as we discuss below, the grounds for the NCD’s exclusion of 
coverage are not reasonable, and the NCD is invalid.  

12 For this reason, we found it unnecessary to exercise our independent authority to “consult with 
appropriate scientific or clinical experts concerning clinical and scientific evidence.” See 42 C.F.R. § 426.531(b). 
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B. The new evidence indicates acceptance of criteria for diagnosing 
transsexualism. 

Transsexual surgery is a treatment option for the medical condition of transsexualism.  
The NCD recognized that transsexualism is a diagnosed medical condition.  The 1981 
report stated that transsexualism “is defined as an overwhelming desire to change 
anatomic sex stemming from the fixed conviction that one is a member of the opposite 
sex.” NCD Record at 13, citing Dorland’s Illustrated Medical Dictionary, 25th ed.  The 
1981 report recognized that the American Psychiatric Association’s Diagnostic and
Statistical Manual of Mental Disorders issued in 1980 (DSM III) had “included for the 
first time the diagnostic category of ‘Transsexualism.’”  NCD Record at 13.  Nonetheless,  
the 1981 report expressed concern that diagnosing transsexualism was “problematic” 
because, the report contended, the criteria for establishing the diagnosis “vary from center 
to center and have changed over time.”  NCD Record at 14. 

One of the AP’s expert witnesses, Randi Ettner, Ph.D., a clinical psychologist, testified 
that the expressed basis for this concern is “completely untrue now.”  Ettner Supp. Decl. 
at ¶ 5.  Dr. Ettner stated that “Gender Identity Disorder is a serious medical condition 
codified in the International Classification of Diseases (10th revision; World Health 
Organization) and the [DSM].”13  Ettner Decl. at ¶ 10; see also Ettner Supp. Decl. at ¶ 6 
(similar testimony).  She described the condition as follows: 

The disorder is characterized by intense and persistent discomfort with 
one’s primary and secondary sex characteristics—one’s birth sex.  The 
suffering that arises is often described as “being trapped in the wrong 
body.”  The psychiatric term for this severe and unremitting emotional pain 
is “gender dysphoria.” 

Ettner Decl. at ¶ 10. Dr. Ettner’s declaration and CV state that she has a doctorate in 
psychology, has evaluated or treated between 2,500 and 3,000 individuals with GID and 
mental health issues related to gender variance, has published three books, including 
Principles of Transgender Medicine and Surgery, has authored articles in peer-reviewed 
journals, and is a member of the board of directors of the World Professional Association 
for Transgender Health (WPATH) and an author of the WPATH Standards of Care for  

13 The record indicates that the term “transsexualism” that was used in the NCD and the DSM-III was 
succeeded in the DSM-IV and DSM-V by the terms “Gender Identity Disorder” (GID) and “gender dysphoria.” AP
Statement at 1 n.1; Ettner Supp. Decl. at ¶ 6; Hsiao Decl. at ¶ 11; AP Ex. 7, at 208; WPATH Br. at 2 n.3. In this 
decision, we use the term “transsexualism” because it is used in the NCD, but our decision should be read as 
encompassing the successor terminology as well. 
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the Health of Transsexual, Transgender, and Gender-Nonconforming People.  Id. at ¶¶ 3-
6; see also Sundstrom v. Frank, 630 F. Supp. 2d 974, 986-87 (E.D.Wis. 2007) (“Dr. 
Ettner’s experience speaks for itself … the doctor has conducted research and has been an 
instructor specializing in the etiology, diagnosis and treatment of GID [and] is the editor 
of a medical textbook in which she wrote the chapter of that book on the etiology of GID.  
The court finds that Dr. Ettner is sufficiently qualified to provide expert testimony.”).  

We find nothing in the new evidence that would undercut Dr. Ettner’s statement.  The 
DSM-IV-TR (text revision), published in 2000, continues to recognize “transsexualism” 
as a diagnosed medical condition, although it refers to the same disorder as GID and 
identifies criteria for diagnosing GID in adolescents and adults that are consistent with 
Dr. Ettner’s description, albeit more detailed.  The criteria include “strong and persistent 
cross-gender identification (not merely a desire for any perceived cultural advantages of 
being the other sex)” that is “manifested by symptoms such as a stated desire to be the 
other sex, frequent passing as the other sex, desire to live or be treated as the other sex, or 
the conviction that he or she has the typical feelings and reactions of the other sex;” 
“[p]ersistent discomfort with his or her sex or sense of inappropriateness in the gender 
role of that sex” that is “manifested by symptoms such as preoccupation with getting rid 
of primary and secondary sex characteristics (e.g., request for hormones, surgery, or other 
procedures to physically alter sexual characteristics to simulate the other sex) or belief 
that he or she was born the wrong sex;” and “[t]he disturbance is not concurrent with a 
physical intersex condition.”  AP Ex. 4, at 581.  The DSM-IV-TR states that if GID is 
present in adults, “[t]he disturbance can be so pervasive that the mental lives of some 
individuals revolve only around those activities that lessen gender distress.”  Id. at 576, 
78. The WPATH brief indicates that transsexualism or GID remains a diagnostic 
category in the fifth edition of the DSM issued in 2013 (DSM-V), which uses the term 
“Gender Dysphoria.”  WPATH Br. at 2, n.3. 

The DSM has been recognized as a primary diagnostic tool of American psychiatry.  See
O’Donnabhain v. Comm’r of Internal Revenue, 134 T.C. 34, at 60 (2010) (stating “all 
three experts agree [that the DSM-IV-TR] is the primary diagnostic tool of American 
psychiatry”); see also AP Ex. 3, at 114 (resolution of American Medical Association 
House of Delegates noting the DSM description of GID as “a persistent discomfort with 
one’s assigned sex and with one’s primary and secondary sex characteristics, which 
causes intense emotional pain and suffering” that “if left untreated, can result in clinically 
significant psychological distress, dysfunction, debilitating depression and, for some 
people without access to appropriate medical care and treatment, suicidality and death”).  

14 American Medical Association House of Delegates, Resolution 122 (A-08), Removing Financial 
Barriers to Care for Transgender Patients (2008).
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We conclude that to the extent the NCD was based on concerns expressed in the NCD 
record about problems diagnosing transsexualism, that concern is unreasonable based on 
the new evidence. 

C. The new evidence indicates that transsexual surgery is safe.15

The 1981 report stated that transsexual surgery “cannot be considered safe because of the 
high complication rates.”  NCD Record at 18.  The 1981 report identified surgical 
complications including “rectovaginal fistulas, perineal abscesses, introital and deep 
vaginal stenosis, and vaginal shortening” in male-to-female (MF) patients, and “rejection 
of the testicular implants, scrotal fusion, and phalloplasty infections” in female-to-male 
(FM) patients, and states that “[m]ultiple complications for individual patients and 
secondary surgeries to correct complications or to improve on undesirable results are not 
uncommon.”  Id. at 15 (citations omitted).  The AP argues that “advancements in surgical 
techniques have dramatically reduced the risk of complications from sex reassignment 
surgery and the rates of serious complications from such surgeries are low” and that the 
studies cited in the 1981 report “evaluated outdated surgical techniques that have been 
replaced with improved, safer procedures.” AP Statement at 7, 10.  The new evidence 
supports the AP. 

Expert witness Katherine Hsiao, M.D., testified that hysterectomies and mastectomies are 
common procedures used to treat gender GID in transgender men (FM) and “are 
routinely performed in other contexts, such as in cases of breast cancer, ovarian cancer, 
uterine cancer and/or cervical cancer . . . .”  Hsiao Decl. at ¶ 11.  These procedures, she 
stated, “have low rates of complications” and are “generally identical whether performed 
on transgender men to treat gender dysphoria or to treat women for these other 
conditions.”16 Id. Dr. Hsiao also stated that “insurance companies routinely cover the 
costs associated” with hysterectomies.  Id. Dr. Hsiao testified that based on her own 
practice of providing surgery to transgender men, “gender affirming surgeries for 
transgender men are extremely safe and have very low rates of serious complications,” 

15 We are unable to discuss in the space of this decision all of the new evidence and see no need to do so 
since it is all unchallenged.  However, we find nothing in the new evidence not discussed that would alter our 
conclusion that the NCD is invalid, at least absent argument or counter-evidence from CMS. We have attached to 
this decision an Overview of the Scientific Literature in the New Evidence.

16 Dr. Hsiao testified without contradiction that a “serious complication” of surgery–

is generally understood among surgeons to include death, conditions requiring an unplanned 
admission to the Intensive Care Unit or unplanned readmission to the hospital within 30 days, 
severe hemorrhage requiring transfusion of several units of blood product, permanent disability, an 
intraoperative injury requiring an unplanned intervention during the surgical procedure, permanent 
brain damage, or cardiac arrest. 

Hsiao Decl. at ¶ 9.

Case 1:17-cv-02459-MJG   Document 139-25   Filed 04/23/18   Page 12 of 29



12 

that she has performed hysterectomies for transgender men for the past ten years and that 
those procedures “are generally identical to the ones I perform on women to treat early 
cancer or other conditions.” Id. at ¶ 20.  Dr. Hsiao reports having “typically performed 
multiple obstetrical, gynecologic, or other pelvic surgeries every week, including but not 
limited to hysterectomies and other advanced pelvic surgeries targeting the reproductive 
system and adjacent organs . . . .” Id. at ¶ 6.  Dr. Hsiao’s declaration and CV indicate that 
she is certified by the American Board of Obstetrics and Gynecology, is the chief of the 
division of gynecology and the director of Ob/Gyn resident education at a California 
medical center and an assistant clinical professor in the department of obstetrics, 
gynecology and reproductive medicine at the University of California at San Francisco. 
Id. at ¶¶ 3-6; CV.  

Dr. Hsiao further stated, regarding MF transsexual surgery, that she has been part of a
surgical team that performed surgery to create a neovagina in women born with a 
congenital “complete or partial absence of a vagina, cervix, and uterus,” a condition 
called Mayer-Rokitansky-Kuster-Hauser syndrome, or MRKH.  Hsiao Decl. at ¶ 12.  She 
stated that this procedure has “a low rate of complications,” and that the associated 
surgical costs are, in her experience, “routinely cover[ed]” by insurance companies for 
women born with MRKH.  She stated that while women with MRKH “can never have 
biological children … the role of surgery is essential to affirm their gender identity and to 
align their anatomy with that identity.” Id.

Dr. Ettner stated that “[t]here is no scientific or medical basis” for the NCD’s statement 
that sex reassignment surgery has not been proven safe and has a high rate of serious 
complications; that the “[r]ates of complications during and after sex reassignment 
surgery are relatively low, and most complications are minor;” and that the risk of 
complications “has, moreover, been dramatically reduced since 1985.”  Ettner Decl. at 
¶¶ 32, 34.  Dr. Ettner testified that during eight years at the Chicago Gender Clinic she 
“regularly consulted with our surgeon” and is “aware of only two major surgical 
complications, both of which were immediately repaired.”  Id. at ¶ 36.  She stated that the 
clinic “as a whole has a 12 percent complication rate for genital surgery” and that “the 
vast majority of those complications [were] minor, all were easily corrected, and none 
involved surgical site infection or readmission.”  Id. Dr. Ettner stated the 1981 report’s 
discussion of surgical complication rates was “outdated and irrelevant based on current 
medical practices and procedures.”  Ettner Supp. Decl. at ¶ 9.  In particular, she stated 
that one of the studies cited in the 1981 report’s discussion of complications (Laub & 
Fisk 1974) reflected the use of a MF surgical technique that “led to unacceptably high 
rates of fistulae and other complications” and was later abandoned by the study’s authors.  
Id. at ¶ 10.  

Another of the AP’s expert witnesses, Marci L. Bowers, M.D., stated in her notarized 
letter that in her experience of performing gender-related surgeries, transsexual surgery 
“does not have a higher rate of complication than any other surgery, and in fact has very 
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few complications, which are mainly minor in nature.”  Bowers Letter at 1 (Mar. 5, 
2013), Att. to AP Statement.  Dr. Bowers stated that she performs approximately 220 
gender-related surgeries annually and has performed over 1000 “Male to Female Gender 
Corrective Surgeries.” Id. Her CV indicates that she has served as the Chair of the 
Department of Obstetrics and Gynecology at the Swedish (Providence) Medical Center in 
Seattle.

The fourth expert witness, Sherman N. Leis, M.D., stated that he personally “perform[s] 
several gender reassignment procedures each week” and has “seen only relatively minor 
complications which are easily treated” and has “thus far seen no life threatening 
complications from any of the transgender surgeries” he has performed.  Leis Letter at 2 
(Feb. 28, 2013), Att. to AP Statement.  Dr. Leis’s letter and CV indicate that he is Board-
certified in plastic and reconstructive surgery and in general surgery. Id. at 1. 

The testimony of Drs. Ettner and Hsiao is based on studies as well as personal 
experience. Dr. Hsiao testified that she reviewed five studies in the AP exhibits “that 
include complication rate data and information for gender affirming surgeries performed 
in recent years” and that “[n]one of these five studies reported high rates of serious 
complications.”  Hsiao Decl. at ¶¶ 13-14, citing studies at AP Exs. 2, 9, 14, 21, 28.  She 
stated that “almost all of the complications listed in these studies, such as urinary 
incontinence or retention, stenosis or stricture, bleeding, recto-vaginal fistula, and partial 
necrosis, are not specific to sex reassignment surgeries, but rather are known potential 
side effects of any type of urogenital surgery which are covered by Medicare.” Id. at 
¶ 15.  She further testified that “every complication tracked in [Jarolim, et al. (2009)] for 
instance, falls into this category and none of them are serious;” that “[t]he Spehr (2007) 
study includes similar types of complications at very low rates;” and that “none of the 
complications listed in Lawrence (2006) are serious and many of them are consistent with 
what would be potential, expected outcomes for any urogenital surgery.” Id. at 15-17, 
citing studies at AP Exs. 14,17 21,18 28.19  She also stated that of the four “potentially 
serious” complications noted in the Amend (2013) study of 24 MF patients, none “were 
serious as that term is generally understood.”  Id. at ¶ 14, citing study at AP Ex. 2.20

17 Ladislav Jarolim, et al., Gender Reassignment Surgery in Male-to-Female Transsexualism: A 
Retrospective 3-Month Follow-up Study with Anatomical Remarks, 6 J. Sex. Med. 1635-44 (2009).

18 Anne A. Lawrence, Patient-Reported Complications and Functional Outcomes of Male-to-Female Sex 
Reassignment Surgery, 35 Arch. Sex. Behav. 717-27 (2006). 

19 Christiane Spehr, Male-to-Female Sex Reassignment Surgery in Transsexuals, 10 Int’l J. 
Transgenderism 25-37 (2007).

20 Bastian Amend, et al., Surgical Reconstruction for Male-to-Female Sex Reassignment, 64 Eur. Urol. 1-9
(2013).
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Dr. Hsiao further stated that Eldh et al. (1997) compared complication rates for surgeries 
performed before and after 1986 and showed that “[n]early all of the surgical 
complication rates decreased significantly over time.”  Hsiao Decl. at ¶ 18, citing study at 
AP Ex. 9.21  Dr. Hsiao stated that “fistulas, in particular, which are a risk of many 
urogenital surgeries, decreased from 18 percent in surgeries before 1986 to only 1 percent 
between 1986 and 1995,” and that “the only fistula that occurred after 1985 ‘closed 
spontaneously,’ meaning without the need for any medical intervention.” Id. Eldh, Dr. 
Hsiao stated, showed that “[t]here is not a high rate of serious complications in any of the 
surgeries performed after 1986” and she noted that “there have been nearly 20 years of 
additional surgical progress since the last surgery tracked.” Id.

Dr. Ettner cited the same five studies as showing that surgical outcomes were “far 
superior” after 1985 due to “improvements in technique, shortened hospital stays and 
improvements in postoperative care;” that significant surgical complications were 
uncommon; that only a low percentage of patients experienced complications, which 
were successfully resolved; and that “the complication rate is low and most complications 
can be overcome by adequate correctional interventions.”  Ettner Decl. at ¶¶ 34-35.  

We find no reason to discount the opinions of these experts or their representations 
regarding the findings in the studies they cite.  We have conducted our own review of the 
studies cited by Dr. Hsiao and Dr. Ettner and find them consistent with these opinions 
and representations. We note, for example, that Eldh, which divided the study group into 
those operated on before 1986 and those operated on from 1986–1995, made findings 
tending to support these expert opinions.  The Eldh study states:  

After 1985 the outcome of surgery became much better not only because of 
changes in management but also because of improvements in surgical 
technique, preoperative planning, and postoperative treatment.  Total time 
spent in hospital decreased dramatically after 1985 because the number of 
procedures was less and the rate of early and late postoperative 
complications dropped.  Haemorrhage and haematoma were common in 
both groups, predominantly originating from the spongious tissue of the 
urethra. Infections occurred less often in the late group perhaps as a result 
of peroperative antibiotic prophylaxis.  Serious complications like fistula 
formation and partial flap necrosis were rare after 1985, though they were 
common before then.  The reason for the lower fistula rate in the later group 
may be ascribed to better anatomical knowledge of this region and a more 
precise surgical technique.  There was only one rectovaginal fistula after 
1985 and this fistula closed spontaneously. 

21 Jan Eldh, et al., Long-Term Follow Up After Sex Reassignment Surgery, 31 Scand. J. Plast. Reconstr. 
Surg. Hand Surg. 39-45 (1997). 
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AP Ex. 9, at 44.  Dr. Hsiao stated that those findings are “consistent with what I would 
expect to find when comparing surgeries, and surgical techniques, over a long period of 
time.”  Hsiao Decl. at ¶ 18; see also WPATH Br. at 9-10 (citing Eldh and stating that 
“while early sex reassignment surgeries were sometimes accompanied by serious 
complications like fistulas or necrotic tissue, the rate of such complications has dropped 
dramatically with the advent of more sophisticated surgical techniques, among other 
reasons”).

We conclude that the AP has shown that the NCD’s statement that transsexual surgery is 
unsafe and has a high rate of complications is not reasonable in light of the evolution of 
surgical techniques and the studies of outcomes discussed in the unchallenged new 
evidence presented here. 

D. The new evidence indicates that transsexual surgery is an effective 
treatment option in appropriate cases.22

1. The expert testimony and studies on which the experts rely support the 
surgery’s effectiveness. 

The AP argues that studies conducted after the 1981 report was issued confirm that 
transsexual surgery is an effective treatment for persons with severe gender dysphoria, 
and the expert testimony and studies support that argument.  AP Statement at 7-8.  

Dr. Ettner testified that “[b]ased on decades of extensive scientific and clinical research, 
the medical community has reached the consensus that altering a transsexual individual’s
primary and secondary sex characteristics is a safe and effective treatment for persons 
with severe Gender Identity Disorder.”  Ettner Decl. at ¶ 13.23  With regard to 
effectiveness in particular, Dr. Ettner testified that “more than three decades of research 
confirms that sex reassignment surgery is therapeutic and therefore an effective treatment 
for Gender Identity Disorder” and that “for many patients with severe Gender Identity 

22 We use the term “appropriate cases” because we do not read the new evidence as necessarily stating that 
transsexual surgery is appropriate in all cases of transsexualism, and our conclusion that the NCD’s blanket 
preclusion of Medicare coverage for transsexual surgery is invalid does not require a finding to that effect. 
However, it is worth noting that WPATH has developed, in its standards of care, criteria for the use of different 
transsexual surgical procedures. See, e.g., WPATH “[c]riteria for hysterectomy and salpingooophorectomy in [FM] 
patients and for orchiectomy in [MF] patients.”  AP Ex. 7, at 202 (E. Coleman, et al., Standards of Care for the 
Health of Transsexual, Transgender, and Gender-Nonconforming People, Version 7, 13 Int’l J. Transgenderism 
165–232 (2011)). 

23 Dr. Ettner in her declaration focuses on genital surgery for the male-to-female (MF) transsexual. See 
Ettner Decl. at ¶ 8. Dr. Hsiao’s testimony addressed procedures performed on FM patients.  Hsiao Decl. at ¶¶ 7, 11, 
20-21.
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Disorder, sex reassignment surgery is the only effective treatment.” Id. at ¶ 19.  She 
concluded that “[t]he NCD’s determination regarding efficacy is not reasonably 
supported by scientific or clinical evidence, or standards of professional practice, and 
fails to take into account the robust body of research establishing that surgery relieves, 
and very often completely eliminates, gender dysphoria.” Id. at ¶ 31. 

Dr. Bowers stated that “[m]any patients report a dramatic improvement in mental health 
following surgery, and patients have been able to become productive members of society, 
no longer disabled with severe depression and gender dysphoria.”  Bowers Letter at 1.  
She concluded that “Gender Corrective Surgery has been shown to be a life-saving 
procedure, and is unequivocally medically necessary.”  Id. Dr. Leis stated that 
“[m]edical literature reports a dramatic drop in the incidence of depression and suicide 
attempt[s] by individuals who have undergone gender reassignment, indicating that many 
lives have been saved because of this surgery,” that “there is a very low incidence of 
‘regret’” of “only about 1% of patients who have had gender reassignment surgery” and 
that “I personally have never had a single patient who has regretted having this surgery.” 
Leis Letter at 2. 

Dr. Ettner cited 20 studies published between 1987 and 2010 as showing the 
effectiveness of transsexual surgery.  Ettner Decl. at ¶¶ 20-26, 28-30.  She emphasized 
three studies, two of which were published in 1998 and 2007 and analyze other studies of 
the treatment of transsexuals published during the years 1961 to 1991 and 1990 to 2007, 
respectively. Id. at ¶¶ 20-22, citing studies at AP Exs. 10, 25, 27; see also WPATH Br. at 
7-8 (discussing the same three studies).  The 1998 study (Pfafflin & Junge) reviewed “30 
years of international follow-up studies of approximately two thousand persons who had 
undergone sex reassignment surgery” including more than 70 individual studies and eight 
published reviews from four continents.  AP Ex. 25 at unnumbered page 1.24  As “general 
results,” the researchers in the 1998 study stated that the studies they reviewed concluded 
“that gender reassigning treatments are effective,” that positive, desired results outweigh 
the negative or non-desired effects, and that “[p]robably the most important change that is 
found in most research is the increase of subjective satisfaction [which] contrasts 
markedly to the subjectively unsatisfactory start position of the patients.”  Id. at 45, 49.  
The study’s summary, which it qualified as a “simplification,” stated that the studies 
reviewed show that “[i]n over 80 qualitatively different case studies and reviews from 12 
countries, it has been demonstrated during the last 30 years that the treatment that 
includes the whole process of gender reassignment is effective.”  Id. at 66.  The summary 
stated that all “follow-up studies mostly found the desired effects” the most important of 

24 Friedemann Pfafflin & Astrid Junge, Sex Reassignment: Thirty Years of International Follow-Up Studies 
After Sex Reassignment Surgery: A Comprehensive Review 1961-1991 (Roberta B. Jacobson & Alf B. Meier trans., 
1998) (1992) (http://web.archive.org/web/20061218132346/http://www.symposion.com/ijt/pfaefflin/1000.htm,
accessed May 29, 2014).
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which the patients felt were “the lessening of suffering” and “desired changes in the areas 
of partnership and sexual experience, mental stability and socio-economic functioning 
level.” Id. at 66-67. 

The 2007 study, Gijs & Brewaeys, which examined the results of 18 studies published 
between 1990 and 2006, states that sex reassignment “is the most appropriate treatment to 
alleviate the suffering of extremely gender dysphoric individuals” and that “96% of the 
persons who underwent [surgery] were satisfied and regret was rare.”  AP Ex. 10, at 215, 
cited in Ettner Decl. at ¶ 22, WPATH Br. at 7.25  Two of the reviewed studies showed 
that “[s]uicidality was significantly reduced postoperatively” and that in MF patients 
there were no suicide attempts after surgery as opposed to three attempts before surgery.  
AP Ex. 10, at 188, 192. 

Dr. Ettner and WPATH also cited what Dr. Ettner described as “a large-scale prospective 
study” finding “that after surgery there was ‘a virtual absence of gender dysphoria’ in the 
cohort and that the ‘results substantiate previous conclusions that sex reassignment is 
effective.’”  Ettner Decl. at ¶ 21, citing Smith et al. (2005), AP Ex. 27;26 WPATH Br. at 
8. Dr. Ettner concluded that Smith et al. and other studies have, variously, “shown that 
by alleviating the suffering and dysfunction caused by severe gender dysphoria, sex 
reassignment surgery improves virtually every facet of a patient’s life,” including 
“satisfaction with interpersonal relationships and improved social functioning,” 
“improvement in self-image and satisfaction with body and physical appearance,” and 
“greater acceptance and integration into the family[.]”  Ettner Decl. at ¶ 24, citing studies 
at AP Exs. 1, 12, 15, 19, 22, 26, 27, 30.  She also cited nine studies as having “shown that 
surgery improves patients' abilities to initiate and maintain intimate relationships.”  Id. at 
¶ 25, citing studies at AP Exs. 8, 13, 14, 16, 20-22, 26, 27. 

Based on our own review of the cited studies, we find no reason to question the expert 
testimony about them.  In general, the studies included interviewing post-operative 
patients with a variety of surveys or questionnaires to assess changes in different aspects 
of their lives and psychological symptoms following surgery.  The studies also generally 
used statistical techniques to assess the results.  The studies were conducted in countries 
including the United States, Canada, Sweden, the Czech Republic, Israel, Brazil, The 
Netherlands, and Belgium.  

25 Luk Gijs & Anne Brewaeys, Surgical Treatment of Gender Dysphoria in Adults and Adolescents: 
Recent Developments, Effectiveness, and Challenges, 18 Ann. Rev. Sex Res. 178-224 (2007). 

26 Yolanda L.S. Smith et al., Sex Reassignment: Outcomes and Predictors of Treatment for Adolescent and 
Adult Transsexuals, 35 Psychol. Med. 89-99 (2005). 
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We note that these studies are scientific writings and do not make sweeping 
pronouncements or claim discoveries beyond possible doubt.  Indeed, the authors 
sometimes qualify the results and caution against drawing overly broad and simplistic 
conclusions.  See, e.g., AP Ex. 25, at 66 (Pfafflin & Junge, qualifying the study’s 
summary of its conclusion as a simplification).  This, in our view, enhances their facial 
credibility.  Nonetheless, even keeping in mind the possible limitations of these studies, 
they support the AP’s position that transsexual surgery has gained broad acceptance in 
the medical community. 

2. The 1981 report’s expressed concern about an alleged lack of 
controlled, long-term studies is not reasonable in light of the new 
evidence.

The 1981 report summarized the findings of nine studies on “[t]he result or outcome of” 
transsexual surgery.  NCD record at 15-18. With respect to those studies, the report 
stated that “surgical complications are frequent, and a very small number of post-surgical 
suicides and psychotic breakdowns are reported.”  Id. at 17-18.  However, the report also 
acknowledged that eight of those nine studies “report that most transsexuals show 
improved adjustment on a variety of criteria after sex reassignment surgery, and that “[i]n 
all of these studies the large majority of those who received surgery report that they are 
personally satisfied with the change[.]”  NCD Record at 17.  Notwithstanding its 
discussion of these studies, the 1981 report (and the NCD) cited an alleged “lack of well 
controlled, long term studies of the safety and effectiveness of the surgical procedures 
and attendant therapies for transsexualism” as a ground for finding the procedures 
“experimental.”  Id. at 19.  The 1981 report did not define “long term” for the purpose of 
assigning weight to study results and the NCD record provided no clarification of that 
phrase. The 1981 report noted “post-operative followup” and “followup” times for eight 
of the nine studies on the outcomes of surgery, with “average,” “mean” or “median” 
periods ranging from 25 months to over eight years, and individual periods from three 
months to 13 years.  NCD Record at 15-17.  If these studies do not qualify as acceptable 
long-term studies, the basis for such a conclusion is not adequately explained in the NCD 
record.

Even assuming the studies cited in the 1981 report could be viewed as not sufficiently 
“long-term,” Dr. Ettner stated that “there are numerous long-term follow-up studies on 
surgical treatment demonstrating that surgeries are effective and have low complication 
rates” and, as discussed above, her testimony cited some of those studies.  Ettner Decl. at 
¶ 26.  CMS does not challenge this statement, and we find no reason to question it.  We
note that the participants in one study Dr. Ettner cited had a mean interval since 
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vaginoplasty of 75.46 months.  AP Ex. 30, at 754.27  We also note that the 18 studies 
published between 1990 and 2006 and encompassing 807 MF and FM patients analyzed 
in Gijs & Brewaeys (2007) had mean follow-up durations ranging from six months to as 
long as (in one study) 168 months.  AP Ex. 10, at 186-87.28  Additionally, two studies Dr. 
Ettner cited appear to be long term in that they studied patients who had undergone 
surgery during periods of 14 and 20 years, respectively.  AP Exs. 13,29 29.30  Those 
studies reported favorable overall results.  

Dr. Ettner also testified that two studies from 1987 and 1990 used control groups and 
found improved psychosocial outcomes in surgery patients.  Ettner Decl. at ¶¶ 28-30.  In 
the 1990 study, she stated, MF patients were “matched for family and psychiatric 
histories and severity of the [GID] diagnosis” and “randomly assigned either to 
immediately undergo surgery, or be placed on a waiting list for two years.”  Id. at ¶ 29, 
citing study at AP Ex. 23.31  The study found that patients who underwent surgery 
“demonstrated dramatically improved psychosocial outcomes, compared to the still-
waiting controls” and “were more active socially and had significantly fewer psychiatric 
symptoms.”  Id.; see also WPATH Br. at 8 (study found “comparative improvements in 
neurotic symptoms and social activity for the group receiving surgery”).  Dr. Ettner 
described the 1990 study as the “best example of a well-controlled investigation.”  Ettner 
Decl. at ¶ 29.  Dr. Ettner also described a 1987 study comparing transsexuals who had 
undergone surgery with “those who had not, but were otherwise matched (control 
group)” as finding that “the patients who underwent surgery were better adjusted 
psychosocially, had improved financial circumstances, and reported increased satisfaction 
with sexual experiences, as compared to the unoperated group.”  Id. at ¶ 30, citing study 
at AP Ex. 17.32

27 Steven Weyers, M.D., et al., Long-term Assessment of the Physical, Mental, and Sexual Health Among 
Transsexual Women, J. Sex. Med. 752-60 (2009). 

28 Luk Gijs & Anne Brewaeys, Surgical Treatment of Gender Dysphoria in Adults and Adolescents: 
Recent Developments, Effectiveness, and Challenges, 18 Ann. Rev. Sex Res. 178-224 (2007). 

29 Ciro Imbimbo, M.D. Ph.D., et al., A Report from a Single Institute’s 14-Year Experience in Treatment 
of Male-to-Female Transsexuals, 6 J. Sex. Med. 2736-45 (2009). 

30 Svetlana Vujovic, M.D. Ph.D., et al., Transsexualism in Serbia: A Twenty-Year Follow-Up Study, 6 J. 
Sex. Med. 1018-23 (2009).

31 Charles Mate-Kole, et al., A Controlled Study of Psychological and Social Change After Surgical 
Gender Reassignment in Selected Male Transsexuals, 157 Brit. J. Psychiatry 261-64 (1990). 

32 G. Kockott, M.D. & E. M. Fahrner, Ph.D., Transsexuals Who Have Not Undergone Surgery: A Follow-
Up Study, 16 Archives of Sexual Behavior 511-22 (1987). 
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Nothing in the record puts into question the authoritativeness of the studies cited in the 
new evidence based on methodology (or any other ground).  Even if questions about 
methodology had been raised, we would be hard pressed to find that this alone would 
justify our not crediting the new evidence that transsexual surgery is effective and safe.  
This is particularly true since the 1981 report itself suggested it might be impossible to 
find the kind of adequate control groups needed to assuage this criticism.  See NCD 
Record at 18 (stating the need for adequate control groups and stating “perhaps this is 
impossible.”).  We note that in the local coverage determination (LCD) context, CMS 
guidance for contractors states that the determinations “shall be based on the strongest 
evidence available.”  CMS Medicare Program Integrity Manual (MPIM), CMS Pub. 100-
08, Ch. 13, § 13.7.1.33  While the guidance states a “preference” for “[p]ublished 
authoritative evidence derived from definitive randomized clinical trials or other 
definitive studies . . .,” it also includes as evidence meeting that standard, “[g]eneral 
acceptance by the medical community (standard of practice), as supported by sound 
medical evidence . . . .” 34 Id. In LCD Complaint:  Homeopathic Med. & Transfer 
Factor, DAB No. 2315 (2010), the Board relied on that guidance when rejecting the 
argument that a certain type of controlled study was the sole basis on which a 
determination of medical necessity could be supported.  The Board stated, “[a]s the 
[CMS guidance] explains, general acceptance in the medical community may be 
sufficient if it has scientific support.” DAB No. 2315,  at 34.  While the guidance applies 
to contractors, who develop LCDs but not NCDs, it is instructive here as representing 
CMS’s determination of the type of evidence that may support Medicare coverage. 
Regardless of whether the new evidence here meets the first option for meeting the 
evidentiary standard set forth in the guidance (and CMS does not assert that it does not), 
it clearly meets the second option because it indicates a consensus among researchers and 
mainstream medical organizations that transsexual surgery is an effective, safe and 
medically necessary treatment for transsexualism.  

Based on the record as a whole, including the new evidence discussed above, we 
conclude that the AP has shown that transsexual surgery is an effective treatment option 
for transsexualism in appropriate cases.

33 CMS Manuals are available at http://www.cms.gov/Regulations-and-
Guidance/Guidance/Manuals/Internet-Only-Manuals-IOMs.html, accessed May 14, 2014.

34 The guidance further provides that the “sound medical evidence” supporting this “general acceptance” 
should be based on “[s]cientific data or research studies published in peer-reviewed medical journals; … [c]onsensus 
of expert medical opinion (i.e., recognized authorities in the field); or … [m]edical opinion derived from 
consultations with medical associations or other health care experts.”  MPIM § 13.7.1. 
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E. The new evidence indicates that the NCD’s rationale for considering the 
surgery experimental is not valid. 

The NCD asserted that transsexual surgery was considered experimental because it had 
not been shown to be safe and effective.35  The 1981 report stated that transsexual 
surgery “must be considered still experimental” because “[t]he safety and effectiveness of 
transsexual surgery as a treatment of transsexualism is not proven and is questioned.”
NCD Record at 19.  As discussed above, the unchallenged new evidence indicates that 
transsexual surgery is a safe and effective treatment option for transsexualism in 
appropriate cases.  Accordingly, the NCD’s reasons for asserting that transsexual surgery 
was experimental are no longer valid. 

In addition, the new evidence independently indicates that transsexual surgery is not 
considered experimental in a broader sense relating to its acceptance as a treatment for 
transsexualism.  Dr. Bowers stated that “[m]any thousands of gender corrective surgeries 
have been performed worldwide for decades, and this treatment is in no way 
experimental.”  Bowers Letter at 1. Dr. Hsiao testified that there is “no scientific or 
medical basis for [the NCD’s] description of gender affirming surgeries as 
‘experimental.’”  Hsiao Decl. at ¶ 22.  Dr. Hsiao, as noted, stated that some of the 
procedures involved in transsexual surgery are routinely performed in other contexts, and 
that surgery to create a neovagina is performed on women born MRKH.  Hsiao Decl. at 
¶¶ 11, 12; see Ettner Supp. Decl. at ¶ 15 (“mastectomies, hysterectomies and salpingo-
oophorectomies, which are … excluded from coverage under [the NCD] are performed 
frequently… when indicated for medical conditions other than gender dysphoria”).  

Dr. Hsiao cited the “increasing coverage of sex affirming surgeries by private and public 
medical plans” and the inclusion of those surgeries “in prominent surgical text books” as 
showing that “gender affirming surgeries … are the standard of care and are not 
experimental.”  Id. at ¶¶ 23, 24.  Dr. Hsiao cited California managed care guidance 
“clarifying that any attempt ‘to exclude insurance coverage of [] transsexual surgery’” 
would violate California law, and she stated that Vermont, Colorado, Oregon, and 
Washington, D.C. “have issued similar insurance directives prohibiting discrimination 
based on gender identity with respect to healthcare policies.” Id. at ¶ 25, citing Letter No. 
12-K: Gender Nondiscrimination Requirements, Calif. Dep’t of Managed Health Care 

35 “Because of the lack of well controlled, long-term studies of the safety and effectiveness of the surgical 
procedures and attendant therapies for transsexualism, the treatment is considered experimental.”  NCD Record at 
93.
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(Apr. 9, 2013), Ex. A to Hsiao Decl.36  “These events in the private and public sector,” 
Dr. Hsiao stated, “solidify what the medical community has known for years—that 
gender affirming surgeries to treat gender dysphoria are evidence-based, medically 
necessary, and the standard of care for these patients.”  Id. at ¶ 26. 

Dr. Leis stated that gender reassignment surgery “is not experimental and has been 
performed thousands of times with surgeons around the world and has been proven to be 
a medically necessary and successful treatment, saving many lives and significantly 
improving the lives of those who undergo this surgery.” Leis Letter at 2.  Dr. Leis also 
stated that “[m]edical and mental health professionals who are knowledgeable and 
experienced in this field recognize that counseling or psychotherapy, hormone therapy 
and genital reassignment surgery are medically necessary treatment modalities for many 
individuals with [GID]” and that those therapies “are widely accepted treatments for 
individuals with significant [GID] in the United States and in many other countries.”  Id.
at 1. Dr. Leis also pointed to the acceptance of transsexual surgery procedures “as 
standard therapy by leading medical and mental health organizations” including the 
American Medical Association, the National Association of Social Workers, the 
American Psychological Association, the American Psychiatric Association, “and experts 
in the field belonging to” WPATH.  Id. at 2.  

HRC stated that its “Corporate Equality Index” annually surveys the “LGBT [lesbian, 
gay, bisexual and transgender] workplace policies” of “the Fortune 1000 list of the largest 
publicly traded companies along with American Lawyer Magazine’s top 200 revenue-
grossing law firms” and considers “whether these organizations afford transgender-
inclusive health care options through at least one firm-wide plan that covers surgical 
procedures.”  HRC Br. at 1, 11-12.  HRC stated that in 2002, “zero percent of the rated 
companies had such plans” but “by 2008, nineteen percent met this criterion, and by 
2013, forty-two percent of companies expressly covered” care related to gender 
reassignment.  Id. citing HRC Ex. 30, at 28.37

Dr. Bowers, Dr. Hsiao and Dr. Ettner cited acceptance of the WPATH standards of care, 
which were first published in 1979 and last revised in 2011, as evidence that transsexual 
surgery is not experimental.  Bowers Letter at 1; Hsiao Decl. at ¶ 22; Ettner Decl. at 
¶¶ 38, 39; AP Ex. 7, at 165; see also AP Ex. 3 (AMA resolution stating that “[h]ealth 
experts in GID, including WPATH, have rejected the myth that such treatments are 
“cosmetic” or “experimental” and have recognized that these treatments can provide safe 
and effective treatment for a serious health condition”).  The new evidence indicates that 

36 http://www.dmhc.ca.gov/library/reports/news/dl12k.pdf, accessed May 14, 2014. 

37 HRC Corporate Quality Index (2013), available at http://www.hrc.org/corporate-equality-index,
accessed April 25, 2014. 
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the WPATH standards of care have attained widespread acceptance.38  See Hsiao Decl. at 
¶ 22 (“the WPATH established standards of care for patients with gender dysphoria … 
have been endorsed by the American Medical Association, the Endocrine Society, the 
American Psychological Association, and the American College of Obstetricians and 
Gynecologists”); AP Ex. 3 (AMA resolution stating that WPATH is “the leading 
international, interdisciplinary professional organization devoted to the understanding 
and treatment of gender identity disorders” and that its “internationally accepted 
Standards of Care for providing medical treatment for people with GID … are recognized 
within the medical community to be the standard of care for treating people with GID”).
Federal courts have recognized the acceptance of the WPATH standards of care.  See,
e.g., De’lonta v. Johnson, 708 F.3d 520, at 522-23 (4th Cir. 2013) (WPATH standards of 
care “are the generally accepted protocols for the treatment of GID”); Glenn v. Brumby,
724 F. Supp. 2d 1284, at 1289 n.4 (N.D. Ga. 2010) (“there is sufficient evidence that 
statements of WPATH are accepted in the medical community”).”39 The acceptance of 
the WPATH standards of care also suggests that transsexual surgery is no longer 
considered experimental.  

In its amicus brief, WPATH cited a 2007 study that examined the results of 18 studies 
published between 1990 and 2006 as showing “that [sex reassignment surgery] can no 
longer be considered an experimental treatment” and that “it [has] bec[o]me the dominant 
treatment for transsexuality and the only treatment that has been evaluated empirically.”
WPATH Br. at 7-8, citing AP Ex. 10, at 214-15.40

We note that in addition to stating that transsexual surgery was experimental, the NCD 
and the 1981 report stated that transsexual surgery was “controversial.”  NCD Record at 
18 (1981 report stating that “[o]ver and above the medical and scientific issues, it would 
also appear that transsexual surgery is controversial in our society”).  The AP and the 
new evidence dispute the relevance of this statement.  The AP objected that this point 
relies on two “polemics” that are “are either completely unscientific or fall far outside the 
scientific mainstream,” and Dr. Ettner stated that the views expressed therein “fall far 
outside the mainstream psychological, psychiatric, and medical professional consensus, 

38 WPATH was “formerly the Harry Benjamin International Gender Dysphoria Association.”  Ettner Decl. 
at ¶ 6.  Harry Benjamin, M.D. “was an endocrinologist who in conjunction with mental health professionals in New 
York did pioneering work in the study of transsexualism.” O’Donnabhain v. Comm’r of Internal Revenue, 134 T.C. 
34, 37 n.8 (2010). The 1981 report cites a 1966 study by Dr. Benjamin finding a positive outcome from MF 
transsexual surgery as “perhaps the first report” on transsexual surgery “in the literature.” NCD Record at 15, 21. 

39 The general acceptance of a set of standards of care for the treatment of transsexuals appears to render 
invalid one of the 1981 report criticisms of the studies it discussed, that “therapeutic techniques are not 
standardized.”  NCD Record at 18. 

40 Luk Gijs & Anne Brewaeys, Surgical Treatment of Gender Dysphoria in Adults and Adolescents: 
Recent Developments, Effectiveness, and Challenges, 18 Ann. Rev. Sex Res. 178-224 (2007). 
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and call into question the objective reasonableness of the NCD.”  AP Statement at 15-16; 
Ettner Supp. Decl. at ¶¶ 17-18.  CMS has not asserted that the Board’s decision may be 
based on factors “over and above the medical and scientific issues” involved.  
Considerations of social acceptability (or nonacceptability) of medical procedures appear 
on their face to be antithetical to Medicare’s “medical necessity” inquiry, which is based 
in science, and such considerations do not enter into our decision that the NCD is not 
valid.

For the reasons stated above, we conclude that citing the alleged “experimental” nature of 
transsexual surgery as a basis for noncoverage of all transsexual surgery is not reasonable 
in light of the unchallenged new evidence and contributes to our conclusion that the NCD 
is not valid.  

Conclusion 

For the reasons explained above, we conclude that the AP has shown that NCD 140.3 is
not valid under the reasonableness standard.  
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ATTACHMENT TO DECISION NO. 2576 

Overview of the Scientific Literature in the New Evidence 

We provide below brief summaries of key findings in some of the studies submitted and 
reviewed by the Board as new evidence.  The key findings in the remaining studies 
reviewed by the Board (also as new evidence) do not differ in any way material to our 
decision.

Jan Eldh, et al., Long Term Follow Up After Sex Reassignment Surgery, 31 Scand. J. 
Plast. Reconstr. Surg. Hand Surg. 39-45 (1997), AP Ex. 9.  This study was a “long-term 
follow up of 136 patients operated on for sex reassignment … to evaluate the surgical 
outcome” that divided MF and FM patients into “two groups according to the surgical 
technique: those operated on before 1986 and those operated on from 1986–1995.”  The 
study found that after 1985 “the outcome of surgery became much better not only 
because of changes in management but also because of improvements in surgical 
technique, preoperative planning, and postoperative treatment,” that “[m]odern surgical 
techniques can give good aesthetic and functional results” and that “[p]ersonal and social 
instability before operation correlated with an unsatisfactory outcome of sex 
reassignment.”  Id. at 39, 44, 45. 

Luk Gijs & Anne Brewaeys, Surgical Treatment of Gender Dysphoria in Adults and 
Adolescents:  Recent Developments, Effectiveness, and Challenges, 18 Ann. Rev. Sex 
Res. 178-224 (2007), AP Ex. 10.  This study examined results of 18 international studies 
published between 1990 and 2006 that reported follow-up data of at least one year from 
807 persons who had undergone sex reassignment surgery (193 FM, 614 MF).  The 
purpose of this study was to update and assess the current validity of a conclusion in a
1990 article (based itself on review of 11 studies following post-operation) that 
transsexual surgery is an effective treatment for the alleviation of gender disorder in 
adults. This study concluded that “[d]espite methodological shortcomings of many of the 
studies . . . SRS is an effective treatment for transsexualism and the only treatment that 
has been evaluated empirically with large clinical case series” and that the “conclusion 
that SR [sex reassignment] is the most appropriate treatment to alleviate the suffering of 
extremely gender dysphoric individuals still stands:  96% of the persons who underwent 
SRS were satisfied and regret was rare.”  The authors noted that the methodologies and 
designs of later studies were improved but that true randomized control studies are not 
feasible, and might be unethical for SRS. Id. at 178, 185, 215-16.

Ciro Imbimbo, M.D. Ph.D., et al., A Report from a Single Institute’s 14-Year Experience 
in Treatment of Male-to-Female Transsexuals, 6 J. Sex. Med. 2736-45 (2009), AP Ex. 
13. This study’s aim was “to arrive at a clinical and psychosocial profile of male-to-
female transsexuals in Italy through analysis of their personal and clinical experience and 
evaluation of their postsurgical satisfaction levels SRS.” From January 1992 to 
September 2006, 163 MF patients who had undergone SRS were asked to complete 
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patient satisfaction questionnaires.  The study concluded that the “relatively high 
satisfaction level” was the result of a combination of “competent surgical skills, a well-
conducted preoperative preparation program, and adequate postoperative counseling 
. . . .” Although postoperative pain and required revision surgeries were reported, the 
study found that 94% were satisfied with their post-surgical status and did not report 
regret. Id. at 2736, 2740, 2743. 

Ladislav Jarolim, et al., Gender Reassignment Surgery in Male-to-Female 
Transsexualism:  A Retrospective 3-Month Follow-up Study with Anatomical Remarks, 6 
J. Sex. Med. 1635-44 (2009), AP Ex. 14.  This study aimed “[t]o evaluate the results of 
surgical reassignment of genitalia in male-to-female transsexuals” by measuring 
“[s]exual functions and complications 3 months after surgery.”  The study followed 134 
patients who had undergone surgical procedures between 1992 and 2008 and described 
the evolution in surgical techniques since the 1950s.  Although the study noted potential 
complications and risks specific to SRS (“such as impairment of urinary continence, fecal 
continence, intestinal fistula, urinary fistula, and necrosis of the skin graft”), it concluded 
that “[s]urgical conversion of the genitalia is a safe and important phase of the treatment 
of male-to-female transsexuals.”  It also concluded that “[a]n increasing number of 
patients undergo this treatment because of the extensive progress in surgery involving the 
genitals and urethra” and that “[f]or male transsexuals, surgery can provide a 
cosmetically acceptable imitation of female genitals that enables coitus with orgasm.”  Id.
at 1635-36,1642-43. 

Annika Johansson, et al., A Five-Year Follow-Up Study of Swedish Adults with Gender 
Identity Disorder, 39 Arch. Sex. Behav. 1429-37 (2010), AP Ex. 15.  This study 
evaluated from the perspective of both clinicians and patients the outcome of sex 
reassignment of “42 [MF and FM] transsexuals [who] completed a follow-up assessment 
after 5 or more years in the process or 2 or more years after completed sex reassignment 
surgery.”  It found that “the outcome was very encouraging from both perspectives … 
with almost 90% enjoying a stable or improved life situation at follow-up and only six 
out of 42 (according to the clinician) with a less favorable outcome.”  Id. at 1429, 1436. 

G. Kockott, M.D. & E. M. Fahrner, Ph.D., Transsexuals Who Have Not Undergone 
Surgery: A Follow-Up Study, 16 Archives of Sexual Behavior 511-22 (1987), AP Ex. 17.  
This single-clinic study compared 26 transsexuals who sought but did not undergo 
surgery with 32 who did; psychosocial adjustment of those who delayed surgery did not 
improve from the time of diagnosis to follow-up while statistically significant positive 
changes in gender role, sexual, and socioeconomic adjustment were seen in transsexuals 
who had had surgery. Id. at 511, 517-19, 521. 

Anne A. Lawrence, Patient-Reported Complications and Functional Outcomes of Male-
to-Female Sex Reassignment Surgery, 35 Arch. Sex. Behav. 717-27 (2006), AP Ex. 21.  
This study “examined preoperative preparations, complications, and physical and 
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functional outcomes of [MF SRS] based on reports by 232 patients, all of whom 
underwent penile-inversion vaginoplasty and sensate clitoroplasty, performed by one 
surgeon using a consistent technique,” who were surveyed a mean of three years after 
surgery.  The study found that “[r]eports of significant surgical complications were 
uncommon,” although one third had urinary stream problems, and that “[o[n average, 
participants expressed high levels of satisfaction with nearly all of the specific physical 
and functional outcomes of SRS.”  Id. at 717, 719, 724. 

Maria Inês Lobato, et al., Follow-Up of Sex Reassignment Surgery in Transsexuals:  A 
Brazilian Cohort, 35 Arch. Sex. Behav. 711-15 (2006), AP Ex. 22.  This small study 
examined the “impact of sex reassignment surgery on satisfaction with sexual experience, 
partnerships, and relationship with family members in … 19 patients who received sex 
reassignment between 2000 and 2004.” The results “indicate[d] that SRS had a positive 
effect on different dimensions of the patients’ lives in all three aspects analyzed:  sexual 
relationships, partnerships, and family relationships.”  Id. at 711-12, 714. 

Charles Mate-Kole, et al., A Controlled Study of Psychological and Social Change after 
Surgical Gender Reassignment in Selected Male Transsexuals, 157 Brit. J. Psychiatry 
261-64 (1990), AP Ex. 23.  This study reviewed 40 patients accepted for gender 
reassignment surgery, randomly assigned to have surgery early or later such that only half 
had had surgery by the time of a follow-up two years later. The study found that 
“[a]lthough the groups were similar initially, significant differences between them 
emerged at follow-up . . . .”  Patients who received surgery were “seen to improve 
significantly as far as neurotic symptoms are concerned and to become more socially 
active” in comparison with the patients who had not yet received surgery.  Id. at 261, 264. 

Friedemann Pfafflin & Astrid Junge, Sex Reassignment:  Thirty Years of International 
Follow-Up Studies After Sex Reassignment Surgery:  A Comprehensive Review 1961-
1991 (Roberta B. Jacobson & Alf B. Meier trans., 1998) (1992), AP Ex. 25.  This 
overview was completed in 1992 and published in English in 1998.  It reviewed “30 years 
of international follow-up studies of approximately two thousand persons who had 
undergone sex reassignment surgery,” including “more than 70 individual studies and 
eight published reviews from four continents.” In general, more frequent and severe 
complications were found in the earlier years covered than in later reports.  The overview 
concluded that “[s]ex reassignment, properly indicated and performed, has proven to be a 
valuable tool in the treatment of individuals with transgenderism,” that “gender 
reassigning treatments are effective” and that “the treatment that includes the whole 
process of gender reassignment is effective.”  Id. at unnumbered pages 1, 45, 66-67. 

Yolanda L.S. Smith, et al., Sex Reassignment:  Outcomes and Predictors of Treatment for 
Adolescent and Adult Transsexuals, 35 Psychol. Med. 89-99 (2005), AP Ex. 27.  This 
study evaluated “outcomes of sex reassignment, potential differences between subgroups 
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of transsexuals, and predictors of treatment course and outcome” in 162 adults (104 MF, 
58 FM).  The study found that “[a]fter treatment the group was no longer gender 
dysphoric,” had “improved in important areas of function, that 1-4 years after surgery, SR 
appeared therapeutic and beneficial . . . [and that] the vast majority expressed no regrets 
about their SR.”  The study further concluded “that sex reassignment is effective” but that 
“clinicians need to be alert for non-homosexual male-to-females with unfavourable 
psychological functioning and physical appearance and inconsistent gender dysphoria 
reports, as these are risk factors for dropping out and poor post-operative results.”  Id. at 
89, 91, 96. 

Svetlana Vujovic, M.D., Ph.D., et al., Transsexualism in Serbia:  A Twenty-Year Follow-
Up Study, 6 J. Sex. Med. 1018-23 (2009), AP Ex. 29.  This study [a]imed to “describe a 
transsexual population seeking sex reassignment treatment in Serbia” by analyzing “data 
collated over a period of 20 years” from 147 transsexuals “applying for sex 
reassignment” of whom SRS was performed in 83% of MF and in 77% of MF patients.  
The study concluded that “in our population, there were no cases who regretted sex 
reassignment treatment,” which was attributed to diagnostic procedures used and the 
“young [adult] age at which our subjects embarked on treatment.”  Id. at 1018-20, 1022. 

Steven Weyers, M.D., et al., Long-term Assessment of the Physical, Mental, and Sexual 
Health Among Transsexual Women, J. Sex. Med. 752-60 (2009), AP Ex. 30.  This study 
[a]imed “[t]o gather information on physical, mental, and sexual well-being, health-
promoting behavior and satisfaction with gender-related body features of [49] transsexual 
women [MF] who had undergone SRS” with mean interval since vaginoplasty of 75.46 
months.  The study found that “sample … functions well after surgery on a physical, 
emotional, psychological and social level” and that “[o]nly with respect to sexuality do 
transsexual women appear to suffer from specific difficulties, especially concerning 
arousal, lubrication and pain.”  Id. at 752, 754, 759. 
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WPATH Timeline Guide for United States Armed Service Members Going Through 
Transgender Hormonal or Surgical Transition 

 
This guide is intended to assist in determining relative deployability of transgender service 
members during hormonal and surgical transition.  Customization of the specific treatment plan 
should be discussed by the medical provider and the service member informed by duty 
requirements and the below timeline guidance. 
 
The timelines for transgender surgical interventions and recovery should be expected to mirror 
similar procedures with existing guidelines.  Therefore, timelines for recovery from surgical 
procedures are not different for transgender service members relative to non-transgender 
service members.  Existing guidelines for chest reconstruction surgeries and major pelvic 
surgeries in general should be referenced when determining the timeline of the treatment plan. 
 
During medical transition, determination of deployability can be aided by recognizing 
treatment and monitoring needs along with anticipated changes in function attributable to 
hormones. 
 
For transgender men and women the key needs during transition are simple and 
straightforward.  When initiating cross-sex hormone therapy, transitioning transgender service 
members will require access to laboratory testing approximately every 3 months along with 
access to providers appropriately trained in hormone care approximately every 3 months. For 
those who have initiated hormonal treatment prior to enlistment, a baseline laboratory 
assessment should be obtained, and retesting done annually.  
 
For transgender men, the timeline for monitoring hormonal transition can be anticipated to 
range from 6 to 12 months.  It is during that period that the every-3-month monitoring and 
medical provider access would be required. 
 
For transgender women, the timeline for monitoring hormonal transition can be anticipated to 
range from 6 to 18 months.  It is during that period that the every-3-month monitoring and 
medical provider access would be required. 
 
Subsequent to achieving steady state hormone levels, the monitoring requirement for both 
transgender men and transgender women should be anticipated to decrease to annual 
laboratory testing along with annual access to providers appropriately trained in hormone care. 
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Hormone therapy is not known to be associated with changes in cognitive function.  Similarly, 
behavioral function is not known to vary when levels of circulating sex steroids are in the 
normal ranges for either men or women. 
 
Strength does correlate with testosterone levels such that there is risk that some transgender 
women might require accommodation for decreasing strength during the period between the 
initiation of treatment but prior to the formal shift to female physical standards. 

 
 
 
Quick Reference: Timing of Medical Interventions for Transgender Service Members 
 
 
Intervention Transgender Men Transgender Women Notes 

Initiating hormones Baseline lab report Baseline lab report  

Monitoring hormones 3 month intervals for 
first 6 to 12 months (2 
to 4 iterations of lab 
reports), to achieve 
normal male levels of 
testosterone. 

3 month intervals for first 6 
to 18 months (2 to 6 
iterations of lab reports), to 
achieve normal female 
estrogen levels, and 
monitor testosterone 
suppression. 

 

Monitoring after 
steady state hormone 
levels are achieved 

Annually Annually 
 

Monitoring when 
hormones were 
initiated before 
enlistment 

Baseline lab report; 
annually thereafter. 

Baseline lab report; 
annually thereafter. 

 

Surgical interventions 

Chest reconstruction 
may be done any 
time; if hormones are 
initiated first, optimal 
timing is 6 months 
after hormone 
initiation. Genital 
reconstruction earliest 
time is 12 months 
after hormone 
initiation. 

Breast surgery should not 
be done before 18-24 
months of hormone use, to 
first establish maximum 
breast growth using 
hormones alone. Genital 
reconstruction earliest 
time is 12 months after 
hormone initiation. 

Timing of these 
procedures 
should be 
determined on an 
individualized 
basis, in 
consultation with 
the patient and in 
consideration of 
duty 
requirements 
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