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i. INTRODUCTION

Altitude Express, Inc. d/b/a Skydive Long Island, and Ray Maynard, Defendants, in this

action, submit this memorandum of law in support of their Motion to Compel Discovery

pursuant to Fed.R.Civ.P. Rule 37, et seq. For the reasons set forth below, Defendants' motion

should be granted, and Defendants should be awarded costs and legal fees incurred for having to

make the instant motion.

n. FACTS

In or about July 2010, Plaintiff filed a Charge of Discrimination with the Equal

Employment Opportunity Commission ("EEOC") claiming that he was subjected to

discrimination because of his sexual orientation and his alleged non-conformity with gender

stereotypes. On or about September 24, 2010, Plaintiff fied suit in the Eastern District of New

York, seeking damages for purorted violations of Title VII, the New York State Human Rights

Law, the Fair Labor Standards Act, and the New York State Labor Law while alleging many of

the same allegedly unlawful actions outlined in his EEOC Charge. Relatively soon thereafter, the

paries engaged in discovery.

Since the onset of discovery, material issues have arisen regarding the volume and

content of Plaintiffs responses to Defendants' discovery demands. Specifically, Defendants

served their first combined set of discovery demands on December 16, 2010. (Ex. A). Upon

inspection of Plaintiffs response to Defendants' First Request for Admission, dated Januar 20,

2011 (Ex. B), Defendants responded with a deficiency letter on January 28, 2011 (Ex. C).

Similarly, Plaintiffs next set of discovery responses to Defendants' First Set of Interrogatories

and Request for the Production documents, dated on January 28, 2011 (Ex. D), necessitated an

additional deficiency letter served by Detèndant on February 3, 2011 (Ex. E). Later under
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separate cover, Plaintiff provided bates-stamped documents responsive to Defendants' discovery

requests. However, the documents were haphazardly assembled in contravention of F.R.C.P.

34(b)(2)(E). Accordingly, Defendants served a third deficiency letter advising Plaintiff of his

improper document production (Ex. F).

Plaintiff s counsel responded via email wherein he stated that he "skimmed" Defendants'

letters and decided that he, "(does) not intend to waste time answering them,' and he, "won't be

responding." (Ex. G). Thus, because of Plaintiffs admitted failure to meet and confer in good

faith, Defendants sought judicial intervention. However, during the ensuing conference with

Your Honor, the paries were instructed to discuss all outstanding discovery issues telephonically

prior to making an application to the Court.

Unfortunately, Plaintiffs discovery deficiencies were not limited to Defendants first

combined set of discovery demands. Defendants served their Second Request for the Production

of Documents on February 9, 2011 by email and first class maiL. (Ex. H). Plaintiff failed to

respond in a timely manner. Thus, Defendants served Plaintiff with yet another deficiency letter

advising Plaintiff he waived his objections to these demands as he failed to object to these

demands within 30 days. (Ex. I). Apparently awoken from his slumber, Plaintiff inexplicably

denied receipt of our discovery demands. (Ex. J). Defendants responded with objective proof

Plaintiff did indeed receive these discovery demands. (Ex. K). Plaintiff eventually conceded

this point and admitted receiving these demands, and a mere 20 minutes later, issued a response

only objecting to our demands. (Ex. L). On March 21, 2011, Defendants responded via

deficiency letter advising Plaintiff his responses are insuffcient, he previously waived his

objections, and was required to provide full and adequate responses. (Ex. M). Unfortunately,

Plaintiff refused to provide responses to these demands despite his legal obligation to do so.

2
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On or about March 24,2011, the parties discussed many of the open discovery issues via

telephone. Unfortunately, despite discussing the issues, and notwithstanding Plaintiffs half-

hearted supplementation of many of his responses, the parties were unable to reach a final

resolution on many of these issues. As such, pursuant to Your Honor's directive during the

previous conference, Defendants respectfully request Your Honor issue an Order compelling

Plaintiff to provide complete and adequate responses to Defendants' discovery demands without

objection.

HI. STANDAR OF REVIEW

The standard of review used to assess the respective positions in this motion to compel

involves the interplay between Rules 26, 33, 34 and 37 of the Federal Rules of Civil Procedure.

A closer look at the scope of each Rule is instructive on the issues presented by the parties here.

Fed.R.Civ.P. 26(b)(1) describes the scope of, and limitations on, discovery in civil

litigation:

Parties may obtain discovery regarding any matter, not privileged, that is relevant
to the claim or defense of any party.... For good cause, the court may order
discovery of any matter relevant to the subject matter involved in the action.
Relevant information need not be admissible at the trial if the discovery appears
reasonably calculated to lead to the discovery of admissible evidence. All

discovery is subject to the limitations imposed by Rule 26(b )(2)(i), (ii), and (iii).

Fed.R.Civ.P. 26(b)(1). "Relevance" under Rule 26 "has been construed broadly to encompass

any matter that bears on, or that reasonably could lead to other matter that could bear on any

issue that is or may be in the case." Oppenheimer Fund, Inc., 437 U.S. 340, 351, 98 S.Ct. 2380,

57 L.Ed.2d 253 (1978). This Court has held that the "right of litigants to discover and present

relevant evidence in civil litigations is given great weight in federal courts." Apicella v. McNeil

Labs., 66 F.R.D. 78, 82 (E.D.N.Y.1975). In Apicella, this Court further noted that the "liberal"

3
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discovery rules tend "toward admitting as much evidence as possible so that the facts may be

more accurately determined." Id.

Fed.R.Civ.P. 33(c) describes the scope of interrogatories in civil litigation:

"Interrogatories may relate to any matters which can be inquired into under rule 26(b)( 1), and the

answers may be used to the extent permitted by the rules of evidence." Fed.R.Civ.P. 33(c). A

party wishing to object to an interrogatory may not merely repeat the "familiar litany that the

interrogatories are burdensome, oppressive or overly broad," but rather must "specifically" show

how the interrogatory "is not relevant or how each question is overly broad, burdensome or

oppressive by submitting affidavits or offering evidence revealing the nature of the burden."

Compagnie Francaise d'Assurance Pour Ie Commerce ExterieUl v. Philips Petroleum Co., 105

F.R.D. 16, 42 (S.D.N.Y. 1984). An objection based upon burdensomeness of an interrogatory

"must be considered waived" if it is not "stated with specificity." Nagele v. Elec. Data Sys.

Corp., 193 F.R.D. 94, 111 (W.D.N.Y. 2000).

Fed.R.Civ.P. 34(a) describes the scope of document demands in civil litigation:

Any party may serve on any other party a request ... to inspect, copy, test, or
sample any designated documents ... which constitute or contain matters within
the scope of Rule 26(b) and which are in the possession, custody or control of the
party upon whom the request is served....

Fed.R.Civ.P. 34(a). This Court has held that the scope of a Rule 34 request is governed by Rule

26(b). United States v. 50.34 Acres of Land in East Hils, 13 F.R.D. 19,21 (E.D.N.Y. 1952). The

Second Circuit has held that the "granting or denial of (a request under rule 34) is within

discretion of the trial court." Benning v. Phelps, 249 F.2d 47,48 (2d Cir. 1957); see also Clift v.

U.S., 597 F.2d 826, 829 (2d Cir. 1979) (holding that it is within the court's discretion to grant or

deny document demands).

4
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Fed.R.CIv.P. 37(2)(B) provides parties the ability to compel discovery if a "party fails to

answer an interrogatory submitted under Rule 33, or ... a request for inspection submitted under

Rule 34...." Fed.R.Civ.P. 37(2)(B). A motion to compel is entrusted to the sound discretion of the

district court. In re Fitch, Inc., 330 F.3d 104, 108 (2d Cir. 2003); U.S. v. Sanders, 211 F.3d 711,

720 (2d Cir. 2000). The Second Circuit has noted that a "trial court enjoys wide discretion in its

handling of pre-trial discovery, and its rulings with regard to discovery are reversed only upon a

clear showing of an abuse of discretion." In re DG Acquisition Corp., 151 F.3d 75, 79 (2d Cir.

1998) (citing Cruden v. Bank ofN.Y., 957 F.2d 961,972 (2d Cir. 1992)).

When applying the above legal standard, it is clear that Plaintiff should be ordered to

provide complete and adequate responses to Defendants multiple discovery demands.

iv. ARGUMENT

While numerous discovery issues permeate the case at bar, and pursuant to Defendants'

obligations under both the Federal Rules of Civil Procedures and the Local Rules of the United

States District Courts for the Eastern District, Defendants wil discuss each discrete discovery

issue in kind.

I. Plaintiff's Response to Defendants' First Set of Interrogatories:

Interrogatory No.1: "Set forth with particularity and detail any and all efforts on the part of
Plaintiff to lodge complaints of alleged gender and/or sexual orientation discrimination with any
managerial, supervisory or Human Resources employees of Defendant, from 2001 through the
present."

Plaintiff objected to Defendants' Interrogatory on the grounds that it is "overly broad,

unduly burdensome, not calculated to lead to admissible evidence and calls for a narrative

covering a period of nearly ten years." Despite Plaintiffs belief to the contrary, Defendants'

Interrogatory requests information that is clearly relevant and material to the case at hand. As

Plaintiff alleges he was subject to both gender and sexual orientation discrimination, Defendants

5
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properly requests information regarding the instances of purpoiied discrimination, including

Plaintiff's efforts to file internal complaints. Regarding the Interrogatory's scope, Defendants

only employed Plaintiff for portions of 2001, 2009 and 2010; in total, an approximate three (3)

year period. As such, the scope of the Interrogatory is sufficiently narrow. Other than setting

forth blanket objections, Plaintiff has offered no legitimate basis for refusing to provide a

substantive response to this interrogatory. Moreover, during our March 24, 2011 telephone

conference, PlaintitI agreed to supplement his response, never did so, yet deemed his

"supplementary disclosures complete." (Ex. "N").

Inasmuch as this interrogatory calls for relevant information, Plaintiff should be required

to provide a complete and adequate response to same.

Interrogatory No.3: "Set forth with particularity and detail the basis of Plaintiff's belief that
"(i)t was known at work that (P)laintiff is gay and he was open about it," as alleged in ir21 of
Plaintiff's Complaint."

Plaintiff responded that "(b )ecause frequent comments, jokes, and at some times

discussion regarding my sexuality by not only employees, but also patron jumpers, non-jumpers,

friends of jumpers, and around customers without any denial by me about my sexual

orientation." Such a response is deficient as it does not expressly provide the detail and

information sought in Defendants' Interrogatory. Such a response seems to imply that Plaintiff's

failure to refute the "comments, jokes and at some times discussion regarding (his) sexuality" is

the sole basis of his belief stated in ir21 of his Complaint. If that is indeed the case, he should

affirmatively state so explicitly.

Interrogatory No.5: "Set forth with particularity and detail each and every act of alleged
gender discrimination against Plaintiff in connection with Plaintiff's employment with Defendant
from 2001 through the present, including but not limited to:

a) the date and time any alleged instance of discrimination occurred;

6
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b) the type of discrimination experienced by Plaintiff;
c) the manner in which Plaintiff was discriminated against;
d) the individual(s) that discriminated against Plaintiff;

e) any action taken in response thereto by Plaintiff; and

any action taken in response thereto by Defendant's employees."

In addition to boiler plate objections, Plaintiff's response asserts that discrimination "is a

term of ar in this lawsuit that may have a legal connotation and cannot be answered by a lay

witness." Despite Plaintiff's objections, the request is clear and unambiguous as written. Plaintiff

failed to cite a legal justification for his failure to respond to this request and made no claim as to

the alleged ambiguity of the request. Moreover, a party responding to discovery requests should

exercise reason and common sense to attribute ordinary definitions to the terms and phrases

utilized in the requests. See Coleman v. Dydula, 175 F.R.D. 177, 180 (W.D.N.Y. 1997);

Johnson v. Kraft Foods North America, Inc., 238 F.R.D. 648 (D. Kan. 2006). Thus the

answering party should generally attribute to allegedly ambiguous terms their common, everyday

meaning. Compagnie Francaise d Assurance Pour Ie Commerce Exterieur v. Philips Petroleum

Co., 105 F.R.D. 16, 1 Fed. R. Servo 3d 167, 79 A.L.R. Fed. 763 (S.D.N.Y. 1984); Roesberg v.

Johns-Mansville Corp., 85 F.R.D. 292, 298 (E.D.Pa.1980). Plaintiff makes this specious

argument despite the fact he himself has regularly used this word throughout the course of this

litigation within his Complaint and Demand for Discovery. The term discrimination or

discriminatory appear no less than three (3) times in Plaintiff's Complaint, including 11

Plaintiff's First and Second Causes of Action. The term "discrimination" is also used 11

Plaintiff's third (3rd) request of his Demand for Discovery.

Notwithstanding this semantic argument, Plaintiff directed Defendants to his response to

Interrogatory NO.4. If Plaintiff contends that he was not subjected to further acts of alleged

gender discrimination while in the employ of Defendants, other than those outlined in Response

7
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No.4, then he should state so explicitly. However, during the course of our March 24, 2011

telephone conference, Plaintiff indicated that additional examples of gender discrimination likely

exist, but has not supplemented this response.

A complete response to this interrogatory wil allow the parties to narrow the legal issues

that must be explored in discovery, and will limit the areas that wil be explored in the course of

depositions. As such, Plaintiff should be required to provide complete and adequate responses to

this demand.

Interrogatory No.6: "Set forth with particularity and detail each and every act of alleged sexual
orientation discrimination against Plaintiff in connection with Plaintiff's employment with
Defendant from 2001 through the present, including but not limited to:

a) the date and time any alleged instance of discrimination occurred;

b) the type of discrimination experienced by Plaintiff;
c) the manner in which Plaintiff was discriminated against;
d) the individual(s) that discriminated against Plaintiff;

e) any action taken in response thereto by Plaintiff; and

f) any action taken in response thereto by Defendant's employees."

Plaintiff again states in his response that discrimination "is a term of art in this lawsuit

that may have a legal connotation and cannot be answered by a lay witness." Defendants do not

agree with Plaintiff's assertion regarding the term "discrimination" and direct Plaintiff to

Defendants' response to Plaintiff's objection to Interrogatory NO.5. Defendants reiterate their

belief that as written, the Interrogatory is sound and intellgible. Moreover, Defendants

respectfully refer Your Honor to the discussion concerning Interrogatory No.5, supra. Other

than the instances outlined in Plaintiff's response, if Plaintiff contends that he was not subjected

to any further acts of alleged sexual orientation discrimination while in the employ of

Defendants, then he should state so explicitly. However, during the course of our March 24,

2011 telephone conference, Plaintiff indicated that he would supplement this response, yet has

failed to do so and deemed his "supplementary disclosures complete." (Ex. "N").

8
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A complete response to this interrogatory wil allow the parties to narrow the legal issues

that must be explored in discovery, and wil limit the areas that wil be explored in the course of

depositions. As such, Plaintiff should be required to provide complete and adequate responses to

this demand.

Interrogatory No. 10: "Identify with particularity and detail any and all of Plaintiff's accounts,
profiles, memberships or postings on all social networking websites or internet communities and
forums, from 2004 through the present."

Plaintiff objects to Defendants' Interrogatory on the basis that, "the demand is overly

broad, unduly burdensome, not calculated to lead to admissible evidence and calls for an

unwarranted invasion into his privacy." On the contrary, the request is relevant and probative of

the allegations in Plaintiff's Complaint, as well as Plaintiff's measure of damages. Plaintiff's

utilization of social networking sites wil provide a window into his everyday life. The requested

information will offer Defendants the ability to examine the extent to which Plaintiff

documented instances of purported adverse working conditions and/or sexual orientation and

gender discrimination. Accordingly, such information directly bears on Plaintiff's claims,

Defendants' affirmative defenses, and Plaintiff's measure of damages.

The requested information is clearly discoverable, particularly in light of Plaintiff's claim

that outward expression of non-conformity to gender and sexual-orientation stereotypes, and the

awareness of Defendants' employees thereof, resulted in an adverse working environment that

eventually led to his termination. Moreover, courts have held that this information is relevant and

discoverable, paricularly where a Plaintiff has affrmatively placed his/her mental state in issue.

See~, Bass v. Miss Porter's School, 2009 WL 3724968, *1 (D.Conn. 2009)("Facebook usage

depicts a snapshot of the user's relationships and state of mind at the time of the content's

posting. Therefore, relevance of the content of Plaintiff's F ace book usage as to both liability and

9
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damages in this case is more in the eye of the beholder than subject to strict legal demarcations,

and production should not be limited to Plaintiff's own determination of what may be reasonably

calculated to lead to the discovery of admissible evidence."); Romano v. Steelcase Inc., 907

N.Y.S.2d 650 (N.Y.Sup., 2010). Additionally, the Second Circuit has made it clear that

individuals do not maintain a reasonable expectation of privacy in internet postings. U.S. v.

Lifshitz, 369 F.3d 173 (2d Cir.2004).

PlaintitI agreed to supplement this response to reflect that the sole social networking

account Plaintiff utilizes is Facebook, yet has not done so.

Interrogatory No. 11: "Identify with particularity and detail any and all email addresses and/or
instant message screen names utilized by Plaintiff from 2004 through the present."

Plaintiff objects to Defendants' Interrogatory on the basis that, "the demand is overly

broad, unduly burdensome, not calculated to lead to admissible evidence and calls for an

unwarranted invasion into his privacy." Notwithstanding Plaintiff's general objection, Plaintiff's

response only provides one email address and directs Defendants to, "do a search of Plaintiff's

name, Don Zarda or Donald Zarda." It is disingenuous for Plaintiff to not provide a full and

complete response to Plaintiff's Interrogatory, and to instead direct Defendants to undertake a

search of Plaintiff's name. Plaintiff inexplicably seeks to shift the burden of responding to their

own document request to Defendants. Accordingly, Plaintiffs response is grossly deficient.

Defendants requested any and all of Plaintiff's email addressees), including those not used in

communication with Defendants. Plaintiffs do not state if is Plaintiff's sole

email account. Defendants indeed know Plaintiff utilizes at least one other email address,

Plaintiff's response conspicuously omits this address.

10
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Additionally, Plaintiff's response is devoid of any mention of instant message screen

names that are utilized by Plaintiff. Plaintiff agreed to supplement his response to reflect that he

purportedly does not utilize any instant message screen names, yet has failed to do so, instead

deeming his "supplementary disclosures complete." (Ex. "N").

Interrogatories Nos. 14, 15, 16, 17:

Interrogatory No. 14: Identify with particularity and detail any other damages that
Plaintiff claims were caused by Defendant and have not already been described in
response to these interrogatories, specifically:

a) the type of damage;

b) the total amount claimed, and;

c) the method of calculation of these damages.

Interrogatorv No. 15: Identify any and all individual(s) with knowledge and/or

information concerning the allegations in Plaintiff's Complaint. For each individual
identified, provide:

a) contact information for the individual(s);
b) the knowledge and/or information possessed by each individual(s).

Interrogatory No. 16: Identify any employment positions that PlaintitI has held since
2004, including (a) the identity of each such employer; (b) the length of time Plaintiff has
been employed at each such place of employment; (c) the date the employment

commenced; (d) the dates of and reasons for any period of separation from that
employment; (e) Plaintiff's job title, duties and responsibilities, and immediate supervisor
at each place of employment; (t) Plaintiff's rate of pay at the time each employment
commenced and the date and amount of all increases in that rate of pay; and (g) a detailed
description of, and the monetary value of, all other forms of compensation and fringe
benefits received by Plaintiff from each employer including, but not limited to, bonuses,
commissions, expense reimbursements, and medical and pension benefits

Interrogatory No. 17: Identify any of Plaintiff's additional sources of income (whether
or not reported as taxable income and including, but not limited to, income earned while
performing services as an independent contractor, self-employed or as a sole proprietor of
a business or as a partner in a partnership, unemployment compensation, workers'

compensation, severance pay, deferred wages, medical payments or benefits, vacation
pay, pension benefits, social security benefits, and disability benefits) which Plaintiff has
received from 2004 to the present, including, for each source of income: (a) the nature,
source and amount of the income (including the initial rate of payment and the amount of
all subsequent increases ); (b) the dates of commencement and termination of each source
of income; and (c) the reason, if any, for termination of the income.

11
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In response to all four of the above-referenced Interrogatories, PlaintitI objects as
follows:

"Plaintiff objects on the grounds that this interrogatory brings the defendant into a

number (including subparts) exceeding the allowable maximum under Rule 33 of the Federal

Rules of Civil procedure. If the defendant obtains permission to seek interrogatories in excess of

the amount permissible by the rule, plaintiff reserves the right to assert additional objections,

including but not limited to the fact that the demand is overly broad, unduly burdensome, not

calculated to lead to admissible evidence." Notwithstanding the fact we provided Plaintiff with

the relevant case law on the issue, and Plaintiff offered none in response, Plaintiff refused to

provide a substantive response to these demands.

Cours have held that inten-ogatory subparts are not to be counted as discrete subparts if

they are logically or factually subsumed within and related to the primary question. See Brown v.

Artus, 2008 WL 268171 (N.D.N.Y. Jan. 29, 2008); Cramer v. Fedco Automotive Components

Co., Inc., 2004 WL 1574691, *4 (W.D.N.Y. May 26, 2004) (citations and internal quotations

omitted). Additionally, multiple interrelated questions may constitute a single interrogatory even

though it requests that the time, place, persons present, and contents be stated separately. See

Brown, 2008 WL 268171; Cramer. 2004 WL 1574691, *4. In light of the foregoing, when

applying these rules to the case at bar, it is fairly obvious Defendants have not exceeded the

maximum number of Interrogatories as outlined in F.R.C.P 33. Accordingly, Plaintiff's

responses to the four Interrogatories are deficient and Plaintiff should be required to provide

complete and full responses thereto.
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H. Plaintiff's Response to Defendants' First Request for the Production of Documents:

Requests Nos. 12, 13, 14, 15, 16, 17: "Produce any and all documentation evidencing, referring,
or supporting Defendant's purported discrimination against Plaintiff as alleged in (ir20, 21, 22,
23,24,25) of Plaintiff's Complaint, from 2004 through the present."

PlaintitI objects to the above-referenced document requests by stating, "these demands

are duplicative." Each of these individual demands correspond to distinct allegations contained

within different paragraphs of Plaintiff's Complaint. Therefore, Plaintiff's blanket objection to

these requests is without merit. Additionally, in asserting his objection to Defendants' document

requests, Plaintiff implies that the paragraphs and individual allegations contained in his own

Complaint are "duplicative". Nevertheless, Plaintiff's objection is baseless and complete and full

responses to Defendants' requests should have been provided. During the March 24, 2011

telephone conference, Plaintiff agreed to supplement his responses, never did so, yet deemed his

"supplementary disclosures complete." (Ex. "N"). Thus, we respectfully request Your Honor

issue an Order compelling his response to these demands.

Requests Concerning Plaintiff's Utiization of Social Networking Sites:

Request No. 32: "Produce any and all documentation evidencing Plaintiff's accounts,
profiles, and/or memberships on all social networking websites or internet communities
and forums, including but not limited to Facebook, Myspace, Twitter, and Friendster,
from 2004 through the present."

Request No. 33: "Produce any and all documentation evidencing Plaintiff's utilization of
social networking websites, including but not limited to Facebook, Myspace, Twitter,
Friendster, and Linkedln internet communities and internet forums, including but not
limited to po stings, messages, uploaded photographs, video and audio, from 2004
through the present."

Request No. 34: "Produce any and all documentation evidencing Plaintiff's utilization of
social networking websites, including but not limited to Facebook, Myspace, Twitter,
Linkedln, and Friendster, internet communities and internet forums relating to, reflecting
and/or regarding Plaintiff's expression of an emotional feeling, from 2004 through the
present."
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Requests Nos. 35: "Produce any and all documentation evidencing Plaintiff's utilization
of social networking websites, including but not limited to Facebook, Myspace, Twitter,
and Friendster, internet communities and internet forums relating to, reflecting and/or
regarding Plaintiff's employment with Defendant, from 2004 through the present."

Requests Nos. 36: "Produce any and all documentation evidencing Plaintiff's utilization
of social networking websites, including but not limited to Facebook, Myspace, Twitter,
and Friendster, internet communities and internet forums relating to, reflecting and/or
regarding any of the allegations contained in Plaintiff's Complaint, from 2004 through
the present."

Plaintiff objected to many of these demands claiming that these requests are "overbroad,

unduly burdensome, and seek information of a private nature that is irrelevant and not calculated

to lead to admissible evidence." However, a review of the direction of the relevant case law

shows that this information is discoverable. Specifically, the Second Circuit has made it clear

that individuals do not maintain a reasonable expectation of privacy in internet po stings. U.S. v.

Lifshitz, 369 F.3d 173 (2d Cir. 2004). Insomuch as memberships and accounts on social

networking sites invariably relate to internet communication and interaction, i.e. postings,

Plaintiff does not have an expectation of privacy. Additionally, the requested documentation is

clearly discoverable, especially in light of Plaintiff's claims that outward expression of non-

conformity to gender and sexual-orientation stereotypes, and the awareness of Defendants'

employees thereof, resulted in an adverse working environment that eventually led to his

termination. Moreover, as previously stated in Defendants' response to Plaintiff's objection to

Interrogatory No. 11, courts have held that this information is relevant and discoverable,

particularly where a Plaintiff has placed hislher mental state in issue. See e.g., Bass v. Miss

Porter's School, 2009 WL 3724968, *1 (D.Conn. 2009)("Facebook usage depicts a snapshot of

the user's relationships and state of mind at the time of the content's posting. Therefore,

relevance of the content of Plaintiff's Facebook usage as to both liability and damages in this

case is more in the "eye of the beholder" than subject to strict legal demarcations, and production
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should not be limited to Plaintiff's own determination of what may be reasonably calculated to

lead to the discovery of admissible evidence."); Romano v. Steelcase Inc., 907 N.Y.S.2d 650

(N.Y.Sup.2010).

Plaintiff has only produced a smattering of the content of his Facebook account,

essentially, only providing whatever documents he unilaterally decided were relevant. Moreover,

many of the documents he did produce that were responsive to these demands were doctored in

such a manner as to obscure much of their content. See,~, portions of Ex. "0"

During the March 24, 2011 telephone conference, Plaintiff argued that his Facebook

account was set to "private," thus shielding it from the discovery process, and attempted to

factually distinguish the above-referenced cases. The small amount of Facebook related

production evidences that Plaintiff openly discussed his allegations, his legal theories, and the

advice of his Counsel with his Facebook "friends." (Ex. "0"). Moreover, Plaintiff clearly

discusses his psychological condition and mental state on Facebook. Id. This is pertinent as

Plaintiff has placed his emotional damages and mental state affrmatively at issue in this case.

Inasmuch as Plaintiff has already indicated there are additional stressors in his life during the

relevant time period, and Plaintiff freely posts the events of his life on Facebook, Detèndants

should be allowed to explore these areas in discovery.

Request No. 51: "Produce any and all documentation referencing Plaintiff's employment status
subsequent to his employment with Defendant, including but not limited to (a) personnel files,
(b) job description, (c) applications, (d) resumes, (e) references, (t) recommendations, (g)

diplomas, (h) salary and proof of wages and (i) and other documents provided during Plaintiff's
initial application for a position, from July 2010 through the present."

Beyond Plaintiff's general objections, Plaintiff states that the request is, "unintellgible

insofar as it references an 'initial application.'" First, Plaintiff's "effort" to respond to this

request is insincere. Plaintiff should not have been inhibited from responding to the request even
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if he had a semantic issue with the meaning of "initial application." Additionally, as previously

stated, a party responding to discovery requests should exercise reason and common sense to

attribute ordinary definitions to the terms and phrases utilized in the requests. See Coleman v.

Dydula, 175 F.R.D. 177, 180 (W.D.N.Y. 1997); Johnson v. Kraft Foods North America, Inc.,

238 F.R.D. 648 (D. Kan. 2006). Thus the answering party should generally attribute to allegedly

ambiguous terms their common, everyday meaning. Compagnie Francaise d Assurance Pour Ie

Commerce Exterieur v. Phillips Petroleum Co., 105 F.R.D. 16, 1 Fed. R. Servo 3d 167, 79 A.L.R.

Fed. 763 (S.D.N.Y. 1984); Roesberg v. Johns-Mansvile Corp., 85 F.R.D. 292, 298 (E.D.Pa.

1980).

After the March 24, 2011 telephone conference, Plaintiff agreed to supplement this

demand. In doing so, Plaintiff stated that he wil provide earning information for the work he

performed "tangentially" for Advanced Skin Fitness, a business in which he has an ownership

interest and, upon information and belief, has regularly performed work during the entire

relevant time period to the present. Plaintiff also stated that he has earned remuneration for a

drop zone he worked for one weekend in 2010. Despite these representations, Plaintiff has not

yet supplemented his response. This documentation is relevant in the case at bar as it bears

directly upon Plaintiff's measure of damages and attempts to mitigate same. As such, it is

clearly discoverable, and should have been produced at the onset of discovery.

Requests Concerning Emotional Damages:

Request No. 53: "Provide a properly executed HIPAA Compliant Medical Authorization
for any and all health care providers Plaintiff has treated or consulted with during his
term of employment with Defendant, including but not limited to therapists, psychologist,
psychiatrists and lor other mental health practitioners."

Request No. 83: "Produce any and all documentation supporting any alleged emotional
damages suffered by plaintiff from 2004 through the present."
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Request No. 84: "Produce all documents concerning, relating to and/or regarding
consultation with and/or treatment by any medical and/or mental health professional
concerning and/or regarding Plaintiff's allegations and/or claims for emotional distress
and psychological injuries."

Plaintiff objects to this document requests on the grounds of, "doctor-patient and/or

therapist privilege. See In re Sims, 534 F.3d 117 (2d Cir. 2008)." However, it is a longstanding

tenet of New York law that by claiming emotional damages in an employment discrimination

lawsuit, the plaintiff has placed his mental state in issue, thus waiving his right to confidentiality

of probative medical documentation relevant to his mental state. See,~, Anderson v. City of

New York, No. 05 Civ. 54422(ERK)(MDG), 2006 WL 1134117, at *1 (E.D.N.Y. Apr. 28, 2006)

(where plaintiff claims to have suffered emotional distress as a result of 
the defendant's conduct,

"plaintiff has placed her mental condition at issue ... and consequently has waived her right to

prevent the disclosure of her mental health records"); Cuoco v. United States Bureau of Prisons,

No. 98 Civ. 9009(WHP), 2003 WL 1618530, at *2 (S.D.N.Y. Mar. 27, 2003) ("(PlaintiffJ

directly put her mental and emotional state at issue when she claimed damages for emotional

distress in this action. That damages claim consequently waived any psychotherapist-patient

privilege for ... psychologist's notes and statements relevant to the time and subject matter of this

action.").

The holding in Sims does not prevent this information from being produced in discovery.

In applying the "garden variety test" to the case before it, the Second Circuit in Sims stressed a

number of fairness factors in concluding that the plaintiff in that case had not forfeited his

psychotherapist privilege. See In re Sims, 534 F.3d 117 (2d Cir. 2008). As such, there is no

bright-line rule stating that disclosure is improper.

Additionally, inasmuch as Plaintiff expressly cites the doctor-patient and/or therapist

privilege, it stands to reason Plaintiff treated with a medical professional as a result of his

17

Case 2:10-cv-04334-JFB-AYS   Document 34-2   Filed 04/13/11   Page 21 of 31 PageID #: 245



"injuries" and as such, may decide to use this documentation in the course of this matter.

"(W)aiver may be implied in circumstances where it is called for in the interests of fairness,"

including "when the party attempts to use the privilege both as 'a shield and a sword.'" In re

Sims, 534 F.3d 117, 132 (2d. Cir.2008). "In other words, a party cannot partially disclose

privileged communications or affrmatively rely on privileged communications to support its

claim ... and then shield the underlying communications from scrutiny by the opposing party."

Id.; see also Jacobs v. Connecticut Community Technical Colleges, 258 F.R.D. 192 (D. Conn.

2009).

Plaintiff stated during the March 24, 2011 telephone conference, that his amended

response would state that Plaintiff is only seeking garden variety emotional damages. Rather, his

response reads "Plaintiff does not seek any damages beyond those contemplated as permissible

by Sims in the absence of a release." Nonetheless, in Sims, the plaintiff explicitly abandoned

"any claim to damages for mental injury or any non-garden-variety emotional injury." Id. at 142.

Plaintiff has yet to do that. Moreover, inasmuch as Plaintiff has already admitted there were

additional stressors in his life during the relevant time period, Defendants should be allowed to

explore these issues in the course of discovery.

Request No. 54: "Produce a properly executed authorization for the release of Plaintiff's
employment records for each position held subsequent to the cessation of Plaintiff's employment
with Defendant."

Plaintiff's objection to this request states that, "the demand is retaliatory, overbroad,

unduly burdensome and seeks information of a private nature that is irrelevant and not calculated

to lead to admissible evidence." Defendants' inquiry into Plaintiff's employment subsequent to

his termination by Defendants is relevant. Defendants' request is probative of Plaintiff's efforts

to mitigate his damages and directly relate to the causes of action outlined in Plaintiff's
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Complaint and, when applicable, his corresponding damage calculations. As such, it is evident

that the purpose of Defendants' document request is not retaliatory and is relevant to the case at

bar. Moreover, the timetrame established by the request is sufficiently narrow. Accordingly,

Plaintiff should be required to provide a full and complete response immediately.

Similarly, during the March 24,2011 telephone conference, Plaintiff agreed to provide an

authorization for the release of Plaintiff's school records. However, he has not yet done so,

instead choosing to deem his "supplementary disclosures complete." (Ex. "N"). Plaintiff should

be held to his agreement and provide this signed release immediately.

Request No. 63: "Produce any and all documentation concerning, relating to, and/or reflecting
income earned by Plaintiff from 2004 through the present, including but not limited to a) 1099
and/or IRS Form W-2's, (b) payroll records, (c) pension documents, (d) 401(k) documents, (e)
pay stubs, (t) deposit records and the like, and (i) any other compensation-related documents."

Plaintiff's objection to this request states that, "the demand is duplicative of other

demands, overbroad, unduly burdensome and seeks information of a private nature that is

irrelevant and not calculated to lead to admissible evidence." Again, Defendants' inquiry into

Plaintiff's income subsequent to Defendants' termination of Plaintiff is relevant. Defendants'

request is probative of Plaintiff's efforts to mitigate his damages and directly relate to the causes

of action outlined in Plaintiff's Complaint and, when applicable, his corresponding damage

calculations. As such, Defendants' document request is relevant to the case at bar, as it seeks

information concerning Plaintiff's earned income both before and after his termination.

Moreover, the timeframe established by the request is sufficiently narrow and not overbroad.

Accordingly, Plaintiff should be required to provide a full and complete response immediately.
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Request No. 64: "Produce any and all of Plaintiff's banking records, including statements,
notices, and other similarly responsive documentation, from 2004 through the present."

Plaintiff's objection to this request states that, "the demand is duplicative of other

demands, overbroad, unduly burdensome and seeks information of a private nature that is

irrelevant and not calculated to lead to admissible evidence." Again, Defendants' inquiry into

Plaintiff's income subsequent to Defendants' termination of Plaintiff is relevant. Moreover, the

timeframe established by the request is sufficiently narrow and not overbroad. Additionally,

Plaintiff has placed his mental state at issue by alleging emotional damages in this action. Courts

have held that a Plaintiff's spending patterns and financial activities provide evidence of their

activity and mental state. See Chiguelin v. Efunds Corp., 2003 WL 21459581 (S.D.N.Y, 2003)

(Complete credit card statements of former employee relevant to age discrimination lawsuit,

since statements reflected employee's activity and mental state). Accordingly, this information is

relevant to Plaintiff's measure of damages in the case at bar.

Request No. 65: "Produce any and all of Plaintiff's credit card statements from 2004 through the
present."

Plaintiff's objection to this request states that, "the demand is duplicative of other

demands, overbroad, unduly burdensome and seeks information of a private nature that is

irrelevant and not calculated to lead to admissible evidence." For the reasons outlined in

Defendants' response to Plaintifts objection to document request No. 64, Detèndants' inquiry is

clearly relevant. Chiguelin v. Efunds Corp., 2003 WL 21459581 (S.D.N.Y, 2003) (Complete

credit card statements of former employee relevant to age discrimination lawsuit, since

statements reflected employee's activity and mental state). Moreover, the timeframe established

by the request is sufficiently narrow and not overbroad. Accordingly, this information is relevant

to Plaintiff's measure of damages in the case at bar.

20

Case 2:10-cv-04334-JFB-AYS   Document 34-2   Filed 04/13/11   Page 24 of 31 PageID #: 248



Request No. 66: "Produce all documents concerning Plaintiff's application and qualifications for
employment with Defendant, including, but not limited to, (a) application forms, (b) notes, (c)
memoranda, (d) e-mails, and (e) verification forms."

Plaintiff's objection to this request states that, "the demand is duplicative of other

demands, overbroad, and unduly burdensome." Contrary to Plaintiff's assertion, the request is

not overbroad and is suffciently narrowed to documentation relating to Plaintiff's employment

with Defendants and qualifications to work in the skydiving field. Moreover, the requested

documentation is probative of Plaintiff's employment with Defendants, and as such, materially

relevant to the case at bar.

During the course of the March 24, 2011 telephone conference, Plaintiff indicated he

would provide responsive documentation, such as a resume, to this demand. However, Plaintiff

failed to do so and instead deemed his "supplementary disclosures complete." (Ex. "N").

Request No. 67: "Provide all documentation concerning the termination of Plaintiff's
employment with any employer (whether by discharge, layoff, mutual agreement, resignation,
voluntary quit, or any other matter) including, but not limited to, all documents concerning any
charges, complaints, claims, or applications made or filed with any tèderal, state, or local
governent agency, court, or other tribunal concerning any such termination, from 2004 through
the present."

Plaintiff's objection to this request states that, "the demand is duplicative of other

demands, overbroad, unduly burdensome and seeks information of a private nature that is

irrelevant and not calculated to lead to admissible evidence." The requested documentation is

clearly relevant and is probative of his employment application with Defendants and the

allegations in Plaintiff's Complaint regarding claims made about his employment history. As

such, the demand is discoverable and Plaintiff's objection is improper.

21

Case 2:10-cv-04334-JFB-AYS   Document 34-2   Filed 04/13/11   Page 25 of 31 PageID #: 249



During the course of the March 24, 2011 telephone contèrence, Plaintiff indicated he

would provide responsive documentation, such as a resume, to this demand. However, Plaintiff

failed to do so and instead deemed his "supplementar disclosures complete." (Ex. "N").

Request No. 72: "Produce all documents concerning any communications with any individual(s)
whom Plaintiff believes possesses knowledge of the facts, allegations, and claims involved in
this case, from 2004 through the present."

Plaintiff's objection to this request states that, "the demand is duplicative of other

demands, overbroad, unduly burdensome and seeks information of a private nature that is

irrelevant and not calculated to lead to admissible evidence." In an effort to resolve this

discovery dispute, Defendants agreed to narrow their request to those communications relating to

or concerning the allegations in Plaintiff's Complaint and Plaintiff's claims for damages.

Plaintiff supplemented his response by providing communications with Marko

Markovich. However, upon information and belief, and after reviewing the few documents

Plaintiff produced from his Facebook page, it stands to reason additional responsive

documentation exists. As such, we respectfully request Plaintiff produce all responsive

documentation.

HI. Plaintiff's Response to Defendants' First Request for Admissions:

Request No.6: "Admit that in 2009, before working for Defendant, Plaintiff expressed to
Defendant's employees that he is gay."

Plaintiff objected to this Request on the grounds that there was no reference to a

particular employee and, as written, the Request is vague. Preliminarily, the temporal reference

of "before working for Defendant" is intelligible; the Request is narrowed to the time period

before Plaintiff began working for Defendant in 2009. Plaintiff already admitted that he was an

employee of Defendant in 2009, so there should no issue concerning the Request's time-frame.
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Inasmuch as this request is intellgible as written, Plaintiff should be required to provide a

substantive response. Moreover, as Plaintiff has already admitted it was known in the workplace

that he happened to be homosexual, Plaintiff should have no aversion to admitting the content of

Request NO.6.

Request No.8: "Admit that in 2010, before working for Defendant, Plaintiff expressed to
Defendant's employees that he is gay."

Once again, Plaintiff objected to this Request on the grounds that there was no reference

to a particular employee and, as written, the Request is vague. Plaintiff already admitted that he

was an employee of Defendant in 2010, so there should no issue concerning the intelligibility of

the Request's time-frame. Inasmuch as this request is intelligible as written, Plaintiff should be

required to provide a substantive response. Moreover, as Plaintiff has already admitted it was

known in the workplace that he happened to be homosexual, Plaintiff should have no aversion to

admitting the content of Request NO.8.

iv. Plaintiff's Response to Defendants' Second Request for the Production of Documents:

Request No.1: "Produce any and all documentation regarding communication between Plaintiff
and Advanced Skin Fitness, its principals, managing parners, and/or employees, including but
not limited to letters, emails, Facebook messages, Myspace messages, memoranda and other
similarly responsive documentation, from 2005 through the present."

Plaintiff objected to this Request on the grounds that "the demand is overbroad and seeks

documents that are irrelevant to this litigation and not calculated to lead to the discovery of

admissible evidence." Inasmuch as Plaintiff waived his objections by admittedly failing to

respond to this demand within 30 days, he is required to produce all responsive documents.

Additionally, this request is relevant to Plaintiff's mitigation efforts and measure of economic

damages.
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Request No.2: "Produce any and all documentation regarding communication between Plaintiff
and Willam Moore, including but not limited to letters, emails, Facebook messages, Myspace
messages and other similarly responsive documentation, from 2005 through the present."

Plaintiff objected to this Request on the grounds that "the demand is overbroad and seeks

documents that are irrelevant to this litigation and not calculated to lead to discoverable

evidence. Additionally, insofar as Wiliam Moore was plaintiff's lover during much of this time,

the demand is a bad faith and patent invasion into plaintiff's and Mr. Moore's personal privacy."

Inasmuch as Plaintiff waived his objections by admittedly failing to respond to this demand

within 30 days, he is required to produce all responsive documents. Moreover, this request is

relevant to Plaintiff's mitigation efforts and measure of economic damages as Mr. Moore is part-

owner of Advanced Skin Fitness. Accordingly, Plaintiff should be required to produce this

documentation immediately.

Request No.3: "Produce any and all documentation regarding salary or monies earned by
Plaintiff from Advanced Skin Fitness, including but not limited to checks, W-2 forms, financial
reports, and other similarly responsive documentation, from 2005 through the present."

Beyond Plaintiff's boilerplate objections, Plaintiff states that he, "wil produce evidence

of his earnings, if any, from Advanced Skin Fitness from the time of his termination from

Altitude Express to the present." Inasmuch as Plaintiff waived his objections by admittedly

failing to respond to this demand within 30 days, he is required to produce all responsive

documents. Additionally, this request is relevant to Plaintiff's mitigation efforts and measure of

economic damages. Despite Plaintiff's promises of future production, he has yet to produce this

responsive documentation. Accordingly, Plaintiff should be required to produce this

documentation immediately.
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Request No.4: "Produce any and all documentation regarding Plaintiff's ownership interest,
employment with and/or work performed for Advanced Skin Fitness, including but not limited to
invoices, employee time records, employee agreements/contracts, employee manuals,

memoranda, correspondence, and other similarly responsive documentation from 2005 through
the present."

Again, after boilerplate objections, Plaintiff states that he, "will produce evidence of his

earnings, if any, from Advanced Skin Fitness from the time of his termination from Altitude

Express to the present." Inasmuch as PlaintitI waived his objections by admittedly failing to

respond to this demand within 30 days, he is required to produce all responsive documents.

Additionally, this request is relevant to Plaintiff's mitigation efforts and measure of economic

damages. Despite Plaintiff's promises of future production, he has yet to produce this responsive

documentation. Accordingly, Plaintiff should be required to produce this documentation

immediately.

Request No.5: "Produce any and all documentation regarding Plaintiff's ownership of and/or
interest in Advanced Skin Fitness, including but not limited to corporate fiings, certificates of
incorporation, corporate taxation documents, shareholder agreements, partnership agreements,
and other similarly responsive documentation, from 2005 through the present."

As in his response to Defendants' fourth (4th) request, Plaintiff states that he, "wil

produce evidence of his earnings, if any, from Advanced Skin Fitness from the time of his

termination from Altitude Express to the present." Inasmuch as Plaintiff waived his objections

by admittedly failing to respond to this demand within 30 days, he is required to produce all

responsive documents. Additionally, this request is relevant to Plaintiff's mitigation efforts and

measure of economic damages. Despite Plaintiff's promises of future production, he has yet to

produce any responsive documentation. Accordingly, Plaintiff should be required to produce this

documentation immediately.
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Request No.6: "Produce any and all correspondence between Plaintiff and Marko Markovich,
including but not limited to letters, emails, Facebook messages, Myspace messages and other
similarly responsive documentation from 2005 through the present."

After boilerplate objections, Plaintiff states that he "wil conduct a search to see if he has

any emails that he has exchanged with Marko Markovich and produce them." Inasmuch as

Plaintiff waived his objections by admittedly failing to respond to this demand within 30 days, he

is required to produce all responsive documents. Additionally, while Plaintiff produced some

responsive documentation, much of it is doctored to obscure portions of the communications.

Accordingly, Plaintiff should be required to produce all responsive, unaltered documents

responsive to this request.

A review of the procedural posture of this case evidences Plaintiff has failed to even

attempt to meet his discovery obligations as outlined by the Federal Rules of Civil Procedure,

thus necessitating this lengthy motion. Moreover, even after meeting and conferring via

telephone, Plaintiff has refused to produce relevant documentation responsive to Defendants'

multiple requests. While Defendants do not intend to waste judicial time and resources by

bringing the instant motion, Plaintiff's dilatory actions require us to do so.

Based upon the foregoing, Plaintiff should be ordered to provide complete and adequate

responses to Defendants multiple discovery demands. Furthermore, Defendants should be

awarded costs and attorneys' fees incurred for having to make the instant motion. See

Fed.R.Civ.P. 37 et seq.
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V. CONCLUSION

For all of the foregoing reasons, Plaintiff should be ordered to provide complete and

adequate responses to Detèndants multiple discovery demands, and Defendants should be

awarded costs and attorneys' fees incurred with this submission.

Dated: Bohemia, New York
April 13,2011

ZABELL & ASSOCIATES, P.c.
Attorneys ýdD~

/ //~p'/~/' / ~~~;' //-¿By:
Saul D.
Zabell &
4875 Suite 300
Bohemia, NY 11716
TeL.: (631) 589-7242
Fax: (631) 563-7475
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Saul D. Zabell, Esq.
ZABELL & ASSOCIATES, P.C.
4875 Sunise Highway, Suite 300
Bohemia, N ew York i 17 i 6
TeL. (631) 589-7242
Fax (631) 563-7475

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

DONALD ZARDA, Case No.: CV-IO-4334 (JFB)(ARL)

Plaintiff,

Defendants.

DECLARATION OF SAUL D.
ZABELL, ESQ. IN SUPPORT OF
DEFENDANTS' MOTION
TO COMPEL DISCOVERY OR
PRODUCTION OF DOCUMENTS
UNDER F.R.C.P. § 37 et seq.

- against-

ALTITUDE EXPRESS, INC., d/b/a SKYDIVE LONG
ISLAND, and RAY MAYNARD,

SAUL D. ZABELL, ESQ., an attorney duly admitted to practice before this Court,

hereby declares under penalty of perjury as follows:

i. I am the managing principal of Zabell & Associates, P.C., and attorney for Defendants in the

above-captioned case.

2. I am fully familiar with the facts and circumstances contained herein, based on a review of

the fies and records in this matter, and conversations with Defendants.

3. I submit this Affirmation in connection with Defendants' Memorandum of Law in Support of

Defendants' Motion to Compel Discovery or Production of Documents under F.R.C.P. § 37

et seq..

4. For the reasons set forth in the accompanying memorandum of law and upon the documents

attached hereto, Defendants' motion should be granted.
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EXHIBITS

5. Attached hereto as "Exhibit A" is a true and correct copy of Defendants' first combined set

of discovery demands, served on December 16, 2010.

6. Attached hereto as "Exhibit B" is a true and correct copy of Plaintiffs response to

Defendants' First Request for Admission, dated January 20, 2011.

7. Attached hereto as "Exhibit C" is a true and correct copy of Defendants' deficiency letter of

January 28,2011.

8. Attached hereto as "Exhibit D" s a true and correct copy of Plaintiff s discovery responses to

Defendants' First Set of Interrogatories and Request for the Production documents, dated on

January 28, 2011.

9. Attached hereto as "Exhibit E" s a true and correct copy of Defendants' deficiency letter

dated February 3,2011.

LO. Attached hereto as "Exhibit F" s a true and correct copy of Defendants' third deficiency letter

dated February 7, 2011.

11. Attached hereto as "Exhibit G" s a true and correct copy of Plaintiffs email dated February

10,2011.

12. Attached hereto as "Exhibit H" s a true and correct copy of Defendants' Second Request for

the Production of Documents, served on February 9, 2011.

13. Attached hereto as "Exhibit I" s a true and correct copy of Defendants' deficiency letter

dated March 18, 2011.

14. Attached hereto as "Exhibit 1" s a true and correct copy of Plaintiffs email dated March 18,

2011.

15. Attached hereto as "Exhibit K" s a true and correct copy of Defendants' email dated

2
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March 18,2011.

16. Attached hereto as "Exhibit L" s a true and correct copy of Plaintiffs email dated March 18,

2011 and Plaintiffs Response to Defendants' Second Request for the Production of

Documents.

17. Attached hereto as "Exhibit M" s a true and correct copy of Defendants' deficiency letter

dated March 21, 2011.

18. Attached hereto as "Exhibit N" s a true and correct copy of Plaintiffs email dated April 8,

2011.

19. Attached hereto as "Exhibit 0" s a true and correct copy of portions of Plaintiffs Facebook

account.

20. I have read the above nineteen (19) numbered paragraphs and know them to be true to my

own knowledge or upon information and belief.

WHEREFORE, for the reasons set forth in Defendants' accompanying Memorandum of

Law, Defendants respectfully requests that this Court grants Defendants' motion to compeL.

Dated: Bohemia, New York
April 13,2011

ZABELL & ASSOCIATES, P.c.
Attorneys for Defendants

By:
sq.

ZABELL SSOCIATES, P.e.
4875 Sunrise Hwy., Suite 300
Bohemia, New York 11716

TeL. (631) 589-7242
Fax (631) 563-7475
szabellßP1iorl'LWsDy,Çom
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Saul D. Zabell, Esq.

ZABELL & ASSOCIATES, P.C.
4875 Sunrise Highway, Suite 300
Bohemia, New York 11716
TeL. (631) 589-7242
Fax (631) 563-7475

UNITED STATES DISTRICT COURT
EASTERi,l DISTRICT OF NEW YORK

Plaintiff, I Case No.: CV-10-4334 (JFB)(ARL)
DEFENDANT ALTITUDE
EXPRESS, INC., d/b/a SKYDIVE
LONG ISLAND'S FIRST REQUEST
FOR THE PRODUCTION OF

OCUMENTS TO PLAINTIFF

DONALD ZARDA,

- against-

AL TITUDE EXPRESS, INC., d/b/a SKYDIVE LONG
ISLAND, and RAY MA ¥NARD,

Defendants.

PLEASE TAKE NOTICE that, Defendant ALTITUDE EXPRESS, INC., d/b/a
SKYDIVE LONG ISLAND (hereinafter, "Defendant"), by and through their attorneys,
ZABELL & ASSOCIATES, P.C, hereby requests, pursuant to Federal Rules of Civil
Procedure 26 and 34 and Local Civil Rule 26.3, which are incorporated by reference herein, that
Plaintiff produces for inspection and copying all documents as that term is defined by Local Rule
26.3. Production is to be made at the offces of ZABELL & ASSOCIATES, P.C, attorneys for
Defendant, located at 4875 Sunrise Highway, Suite 300, Bohemia, NY 11716 within thirty (30)
days from the date of service hereof.

DEFINITIONS and RULES of CONSTRUCTION

The following definitions and rules of construction apply throughout these Document
Requests:

1. This request for documents is addressed to Plaintiff and his attorneys. If the requested

documents are known by Plaintiff to exist, but are not in his or his attorneys' possession,
custody or control, Plaintiff shall so indicate or produce documents which show the name
of the person(s) or entity/entities having custody of such documents and the location of
the documents.

2. "Documents" is defined to be synonymous in meaning and equal in scope to the usage of
this term in Fed. R. Civ. P. 34(a) and Local Rule 26.3, including without limitation,
electronic or computerized date compilations. A draft or non-identical copy is a separate
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document within the meaning of this term.

3. "Concerning" means relating to, referring to, describing, evidencing or constituting.

4. If any document responsive to any requests has been lost, mutilated or destroyed, so state
and identify each such document and state to which request the document would have
been responsive.

5. Each document shall be clearly labeled individually or by group to indicate to which
specific request for productiop herein it is responsive and, if it is intended to be

responsive to more than one request, it shall be clearly labeled individually or by group
to indicate all requests for production to which it is responsive. If there are no
documents in your possession, custody or control which are responsive to a particular
request, so state and identify each such request.

6. (a) Where a claim of privilege is asserted in objecting to any means of discovery or

disclosure, and an answer is not provided on the basis of such assertion;

1. Plaintiff shall identify the nature of the which is being claimed and, if the

privilege is governed by state law, indicate the state's privilege rule being
invoked;

11. The following information shall be provided in the objection, unless
divulgence of such information would cause disclosure of the allegedly
privileged information; and

111. For documents: (i) the type of document (e.g., letter or memorandum); (ii)
the general subject matter of the document, (iii) the date of the document;
and (iv) such other information as is suffcient to identify the document,
including, where appropriate, the author of the document, the addresses of
the document, and any other recipients shown in the document, and, where
not apparent, the relationship of the author, addresses, and recipients to

each other;

(b) Where a claim of privilege is asserted in response to discovery or disclosure, and
information is not provided on the basis of such assertion, the information set forth in
paragraph (a) above shall be furnished in v,Titing at the time of the response to such
discovery or disclosure, unless otherwise ordered by the court.

7. "And" or "or" shall be construed either disjunctively or conjunctively as necessary to
bring within the scope of the disclosure request all documents that might otherwise be
construed as outside the scope. "Each" shall be construed to include the word "every,"
and "every" shall be construed to include the word "each." "Any" shall be construed to
iricltidêthe\\íord "åll",a.rid"ål1"shâllbecånštrtiedto irtclude the word "any."

8. "Complaint" means the complaint fied by Plaintiff in this action.

2
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9. "Answer" means the answer filed by Defendant in this action.

10. "Concerning," "referring," "relating," "concern," "relate" or "refer" means and includes:
with respect to, referring to, relating to, purporting, pertaining, involving, embodying,
mentioning, establishing, evidencing, comprising, connected with, commenting on,
responding to, prepared in connection with, prepared as a result of, showing, discussing,
describing, analyzing, reflecting, presenting, or constituting.

ll. "Person" means all individuals and entities including, without limitation, sole
proprietorships, associations, companies, partnerships, joint ventures, corporations,

trusts, estates, or any governental body, agency or offciaL.

12. References to the plural shall include the singular, and references to the singular shall
include the pluraL. Any pronoun shall include the masculine, feminine or neutral gender,
as in each case may be appropriate.

13. "Plaintiff' means the Plaintiff in this action, DONALD ZARDA, as well as his agent(s),

or any other person or entity acting on her behalf or with his knowledge and/or

authorization.

14. "Defendant" means the Defendant in this action, ALTITUDE EXPRESS, INC., dba
SKYDIVE LONGISLAND, and RAY MA ¥NARD (hereinafter "Defendant"),
including, but not limited to, its directors, administrators, agents or employees.

15. "Social networking site" means any web site that enables users to create a public and/or
semi-public profile within the website, and to articulate or generate a list of other users
with whom users share a connection. Social networking sites include but are not limited
to Bebo, Classmates. com, Facebook, Flickr, Friendfeed, Friendster, Myspace, Smugmug,
Tumblr, Twitter, and Y ouTube.

16. If any responses are withheld under a claim of privilege or work product doctrine, set

forth the privilege, identify each person having knowledge or information for which you
claim the privilege, and identify each document containing the information for which
you claim the privilege, including (l) the type of document, (2) a description of the

subject matter of the document, (3) the date of the document, (4) the name(s) and

address( es) of each person who viewed the document, and (5) a statement of the basis
upon which the privilege is claimed.

17. All Document Requests herein are continuing in nature, so as to require Plaintiff to
supplement or amend his responses in accordance with Federal Rule of Civil Procedure
26(e).

3
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DOCUMENTS REQUESTED

1. Produce any and all written statements Plaintiff or his agent(s) have obtained regarding the
subject matter of this lawsuit.

2. Produce all witness statements of any kind obtained by Plaintiff in connection with this
action.

3. Produce any expert report obtained by or on behalf of Plaintiff, including but not limited to
economic and/or financial reports.

4. Produce all documents upon which any expert, retained by Plaintiff, has relied upon in
forming, drafting or preparing his or her opinion.

5. Produce any and all investigatory files generated or maintained by Plaintiff concerning the
matters alleged in Plaintiffs Complaint.

6. Produce any recordings (e.g.; audio and video) or any other memorialization of
conversations, discussions, telephone calls and other communications concerning the
matters alleged in Plaintiffs Complaint.

7. Produce any and all documentation that any agent(s) or attomey(s) of Plaintiff filed or
submitted on his behalf in any judicial or administrative forum, and all documents relating
to this proceeding, including but not limited to: (a) documents that relate to, touch upon or
concern Plaintiffs employment with or the separation of employment from Defendant or
any other employer; (b) documents relating to any claims brought by Plaintiff against any
individual, employer or entity, including gender discrimination, sexual orientation
discrimination, failure to pay minimum wage, and failure to pay overtime compensation;
(c) documents provided to the Equal Employment Opportunity Commission in response to
Plaintiffs charge of discrimination; and (d) documents provided to the New York State
Division of Human Rights.

8. Produce any and all documentation relating to, confirming or establishing written or oral
communication between Plaintiff and Defendant, or directors, administrators, employees
or representatives of Defendant regarding Plaintiffs employment with Defendant or the
cessation thereof, from 2001 through the present.

9. Produce any and all documentation concerning, referring or relating to each fact upon
which Plaintiff relied on in setting forth each and every allegation contained in Plaintiff s
Complaint, including but not limited to, correspondence, memoranda, notes, and other

similarly responsive documentation from 2001 through the present.

10. Produce any and all documentation concerning Plaintiff s employment with Defendant,
including but not limited to employee manuals, employment contracts, performance

evaluations, job descriptions, letters, memoranda, and other similarly responsive
4
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documentation, from 2001 through the present.

11. Produce all calendars, day planners, schedules, appointment books, and/or diaries in paper
or electronic form that Plaintiff created, maintained, or used (or which someone else
created and/or maintained on his behalf), from 2004 through the present.

12. Produce any and all documentation evidencing, referring, or supporting Defendant's
purported discrimination against Plaintiff as alleged in ~20 of Plaintiffs Complaint, from
2004 through the present.

13. Produce any and all documentation evidencing, referring, or supporting Defendant's
purported discrimination against Plaintiff as alleged in ~r21 of Plaintiff s Complaint, from
2004 through the present.

14. Produce any and all documentation evidencing, referring, or supporting Defendant's
purported discrimination against Plaintiff as alleged in ~22 of Plaintiffs Complaint, from
2004 through the present.

i 5. Produce any and all documentation evidencing, referring, or supporting Defendant's
purported discrimination against Plaintiff as alleged in ~23 of Plaintiffs Complaint, from
2004 through the present.

16. Produce any and all documentation evidencing, referring, or supporting Defendant's
purported discrimination against Plaintiff as alleged in ~24 of Plaintiffs Complaint, from
2004 through the present.

17. Produce any and all documentation evidencing, referring, or supporting Defendant's
purported discrimination against Plaintiff as alleged in ~25 of Plaintiffs Complaint, from
2004 through the present.

18. Produce any and all documentation evidencing, referring, or supporting Defendant's
purported discrimination against Plaintiff as alleged in ~26 of Plaintiffs Complaint, from
2004 through the present.

19. Produce any and all documentation evidencing, referring, or supporting Defendant's
purported discrimination against Plaintiff as alleged in ~27 of Plaintiffs Complaint, from
2004 through the present.

20. Produce any and all documentation evidencing, referring, or supporting Defendant's
purported discrimination against Plaintiff as alleged in ~28 of Plaintiffs Complaint, from
2004 through the present.

2 i. Produce any and all documentation confirming, establishing, referring or supporting in any
way Plaintiffs allegations concerning Plaintiffs work schedule contained within ~i2 of
Plaintiffs Complaint, from 2004 through the present.

5
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22. Produce any and all documentation confirming, establishing, referring or supporting in any
way Plaintiffs allegations concerning Defendant's payment practices contained within ~13

of Plaintiffs Complaint, from 2004 through the present.

23. Produce any and all documentation confirming, establishing, referring or supporting in any
way Plaintiffs allegations concerning purported comments made by "straight instructors"
contained within ~18 of Plaintiff s Complaint, from 2004 through the present.

18. Produce any and all documentation evidencing all "jumps" performed by Plaintiff as an
employee of Defendant, including but not limited to memoranda, correspondences, notes,
e-mails, receipts, spreadsheets and any other similarly responsive documentation, from
2004 through the present.

19. Produce any and all documentation evidencing all days worked by Plaintiff as an
employee of Defendant for which he did not perform any "jumps", including but not
limited to memoranda, correspondences, notes, e-mails, spreadsheets and any other
similarly responsive documentation, from 2004 through the present.

20. Produce any and all documentation evidencing all weeks worked by Plaintiff as an
employee of Defendant for which he did not perform any "jumps", including but not
limited to memoranda, correspondences, notes, e-mails, spreadsheets and any other
similarly responsive documentation, from 2004 through the present.

21. Produce any and all documentation evidencing all days worked by Plaintiff as an
employee of Defendant for which he did not receive minimum wage, including but not
limited to memoranda, correspondences, notes, e-mails, spreadsheets and any other
similarly responsive documentation, from 2004 through the present.

22. Produce any and all documentation evidencing all weeks worked by Plaintiff as an
employee of Defendant for which he did not receive minimum wage, including but not
limited to memoranda, correspondences, notes, e-mails, spreadsheets and any other
similarly responsive documentation, from 2004 through the present

23. Produce any and all documentation evidencing all days worked by Plaintiff as an
employee of Defendant for which he did not receive overtime compensation, including but
not limited to memoranda, correspondences, notes, e-mails, spreadsheets and any other
similarly responsive documentation, from 2004 through the present.

24. Produce any and all documentation evidencing all weeks worked by Plaintiff as an
employee of Defendant for which he did not receive overtime compensation, including but
not limited to memoranda, correspondences, notes, e-mails, spreadsheets and any other
similarly responsive documentation, from 2004 through the present.

25. Produce all documentation which shows, reflects, and/or demonstrates that Plaintiff
6
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worked in excess of eight (8) hours a day, for any day, during his term of employment
with Defendant from 2004 through the present.

26. Produce all documentation which shows, reflects, and/or demonstrates that Plaintiff did
not work in excess of eight (8) hours a day, for any day, during his term of employment
with Defendant from 2004 through the present.

27. Produce all documentation which shows, reflects, and/or demonstrates that Plaintiff
worked in excess of forty (40) hours a week, for any week, during his term of employment
with Defendant from 2004 through the present.

28. Produce all documentation which shows, reflects, and/or demonstrates that Plaintiff did
not work in excess of forty (40) hours a week, for any day, during his term of employment
with Defendant from 2004 through the present.

29. Produce all documentation relating to hours worked by Plaintiff while employed by
Defendant, including but not limited to time cards, time sheets, work schedules and other
similarly responsive documentation, from 2004 through the present.

30. Produce any and all documentation evidencing Plaintiffs use of all his email accounts
regarding the allegations contained within Plaintiffs Complaint, from 2001 through the
present.

31. Produce any and all documentation evidencing Plaintiff s use of all his instant messaging
accounts, including but not limited to America Online instant messenger, MSN messenger,
Yahoo instant messenger, and other similarly responsive documentation regarding the
allegations contained within Plaintiffs Complaint, from 2001 through the present.

32. Produce any and all documentation evidencing Plaintiffs accounts, profies, and/or
memberships on all social networking websites or internet communities and forums,
including but not limited to Facebook, Myspace, Twitter, and Friendster, from 2004

through the present.

33. Produce any and all documentation evidencing Plaintiffs utilization of social networking
websites, including but not limited to Facebook, Myspace, Twitter, Friendster, and

LinkedIn internet communities and internet forums, including but not limited to postings,
messages, uploaded photographs, video and audio, from 2004 through the present.

34. Produce any and all documentation evidencing Plaintiffs utilization of social networking
websites, including but not limited to Facebook, Myspace, Twitter, LinkedIn, and

Friendster, internet communities and internet forums relating to, reflecting and/or
regarding Plaintiffs expression of an emotional feeling, from 2004 through the present.

35. Produce any and all documentation evidencing Plaintiffs utilization of social networking
websites, including but not limited to Facebook, Myspace, Twitter, and Friendster, internet

7
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communities and internet forums relating to, reflecting and/or regarding Plaintiff s
employment with Defendant, from 2004 through the present.

36. Produce any and all documentation evidencing Plaintiffs utilization of social networking
websites, including but not limited to Facebook, Myspace, Twitter, and Friendster, internet
communities and internet forums relating to, reflecting and/or regarding any of the
allegations contained in Plaintiffs Complaint, from 2004 through the present.

37. Produce any and all of Plaintiffs written or electronic diaries, journals, notebooks or
writings containing content relating to any and all of the allegations contained in Plaintiff s
Complaint.

38. Provide any and all written statements obtained from third parties regarding Plaintiffs
claims.

39. Produce all documents Plaintiff created in his capacity as an employee of Defendant,
including but not limited to memoranda, electronic mail, letters, and all drafts thereof,
from 2004 through the present.

40. Produce any and all documentation evidencing written, electronic or oral complaints made
by Plaintiff, either formal or informal, to Defendant regarding gender discrimination, from
2004 through the present.

41. Produce any and all documentation evidencing written, electronic or oral complaints made
by Plaintiff, either formal or informal, to Defendant regarding sexual orientation

discrimination, from 2004 through the present.

42. Produce any and all documentation evidencing written, electronic or oral complaints made
by Plaintiff, either formal or informal, to Defendant regarding failure to pay overtime,
from 2004 through the present.

43. Produce any and all documentation evidencing written, electronic or oral complaints made
by Plaintiff, either formal or informal, to Defendant regarding failure to pay minimum
wage, from 2004 through the present.

44. Produces any and all of Plaintiffs resumes from 2001 through the present.

45. Produce any and all documentation regarding, concerning or relating to Plaintiff s degrees,
certifications, diplomas, licenses, certificates and other documentation of the like, from
2004 through the present.

46. Produce all documentation regarding, concerning or relating to any and all

commendations, awards and offcial recognitions received by Plaintiff, from 2004 though
the present.

8
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47. Produce any and all documentation concerning, relating to and/or regarding any and/or all
job training and/or educational instruction received by Plaintiff prior to or subsequent to
the cessation of Plaintiff s employment with Defendant.

48. Produce any and all transcripts from any educational institution attended by Plaintiff from
2001 through the present.

49. Produce any and all documentation evidencing any further steps taken by Plaintiff in order
to mitigate his damages after the cessation of his employment with Defendant, from July
2010 through the present.

50. Produce any and all documentation that relates to Plaintiffs search for, attempts to prepare
for or to obtain employment as an employee, independent contractor, consultant or
otherwise (including, but not limited to, self-employment) from July 2010 through the
present, including but not limited to:

(l) all applications for employment; resumes; curriculum vitae; cover letters;

proposals, and/or newspaper, journal, or magazine advertisements concerning any
search for work;

(2) all communications or correspondence sent to or received from any headhunters,

employment agencies, and/or placement agencies concerning any potential
employment; and

(3) all communications or correspondence sent to or received from any potential

employers regarding any potential employment; or

(4) all interviews, offers for work, or acceptance or rejection of offers for work.

51. Produce any and all documentation referencing Plaintiffs employment status subsequent
to his employment with Defendant, including but not limited to (a) personnel fies, (b) job
description, (c) applications, (d) resumes, (e) references, (f) recommendations, (g)

diplomas, (h) salary and proof of wages and (i) and other documents provided during

Plaintiff s initial application for a position, from July 2010 through the present.

52. Produce any and all documentation which relates or refers in any way to Plaintiffs
resignation, layoff or termination ÍÌom employment (or any form of self-employment,
including, but not limited to, an independent contractor or consulting arrangement) with
any employer subsequent to Plaintiff s employment with Defendant.

53. Provide a properly executed HIPAA Compliant Medical Authorization for any and all
health care providers Plaintiff has treated or consulted with during his term of employment
with Defendant, including but not limited to therapists, psychologist, psychiatrists and lor
other mental health practitioners.

9
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54. Produce a properly executed authorization for the release of Plaintiffs employment

records for each position held subsequent to the cessation of Plaintiffs employment with
Defendant.

55. Produce a properly executed Internal Revenue Service Tax Information Authorization
Form for the years 2004 through the present.

56. Produce all documentation concerning, referring or relating to Plaintiff s income from
2004 through the present, including but not limited to, Federal and State Income Tax
Returns and all attachments thereto.

57. Produce any and all documentation relating to Plaintiffs "termination interview" as
referenced in ~29 of Plaintiffs Complaint, including but not limited to notes, letters,
recordings, and other similarly responsive documentation.

58. Provide all documents identified or referenced in Plaintiffs response to Defendant's First
Set of Interrogatories.

59. Produce every document that Plaintiff intends to introduce as an exhibit at trial in this
action.

60. Produce all documents confirming, establishing or referring to any communication
between Plaintiff and any employee of Defendant regarding any of the allegations in
Plaintiffs Complaint, between 2004 through the present.

61. Produce all documentation that supports, opposes, or in any way relates to Plaintiffs
Causes of Action and any other losses for which Plaintiff seeks in this action.

62. Produce all documentation concerning the wages, benefits, and/or other compensation
paid to Plaintiff by Defendant, including but not limited to, (a) 1099 and/or IRS Form W-
2's, (b) payroll records, (c) health and welfare benefits plans and/or statements, (d)

401(k) documents, (e) pay stubs, (f) deposit records and the like, and (g) any other
compensation-related or benefit-related documents from 2004 through the present.

63. Produce any and all documentation concerning, relating to, and/or reflecting income
earned by Plaintiff from 2004 through the present, including but not limited to a) 1099
and/or IRS Form W-2's, (b) payroll records, (c) pension documents, (d) 401(k)
documents, (e) pay stubs, (f) deposit records and the like, and (i) any other compensation-
related documents.

64. Produce any and all of Plaintiffs banking records, including statements, notices, and

other similarly responsive documentation, from 2004 through the present.

65. Produce any and all of Plaintiff s credit card statements from 2004 through the present.

10
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66. Produce all documents concerning Plaintiff s application and qualifications for
employment with Defendant, including, but not limited to, (a) application forms, (b)
notes, ( c) memoranda, (d) e-mails, and (e) verification forms.

67. Provide all documentation concerning the termination of Plaintiffs employment with any
employer (whether by discharge, layoff, mutual agreement, resignation, voluntary quit, or
any other matter) including, but not limited to, all documents concerning any charges,

complaints, claims, or applications made or filed with any federal, state, or local
governent agency, court, or other tribunal concerning any such termination, from 2004
through the present.

68. Produce Plaintiffs automatic disclosure statement pursuant to Rule 26(a) of the Federal

Rules of Civil Procedure.

69. Produce all documents identified in Plaintiffs automatic disclosure statement pursuant to
Rule 26(a) of the Federal Rules of Civil Procedure.

70. Produce all documents referred to in, or used in the preparation of, Plaintiffs Complaint.

71. Produce for inspection and review the hard drive of Plaintiffs personal computer, or a
copy thereof, including any and all e-mails, notes, letters, and any and all other
documentation contained therein which pertains, in any way, to Plaintiff s tenure with
Defendant, from 2004 through the present.

72. Produce all documents concerning any communications with any individual(s) whom
Plaintiff believes possesses knowledge of the facts, allegations, and claims involved in
this case, from 2004 through the present.

73. Produce any and all documentation evidencing Defendant's employees were aware that

Plaintiff is gay and "open about it" as described in ~21 of Plaintiffs Complaint.

74. Produce any and all documentation evidencing Ray Maynard's purported hostility to
expressions of sexual orientation that does not conform to sex stereotypes as described in
~22 of Plaintiff s Complaint.

75. Produce any and all documentation evidencing complaints lodged against Plaintiff by a
customer or client of Defendant \vhile employed by Defendant from 2004 through the
present.

76. Produce any and all documentation evidencing complaints lodged against Plaintiff by a
coworker while employed by Defendant from 2004 through the present

77. Produce any and all documentation evidencing complaints lodged against Plaintiff by a
customer or client of Plaintiff s other employers from 2004 through the present.

11
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78. Produce any and all documentation evidencing complaints lodged against Plaintiff by a
coworker of Plaintiíl while employed by other employers, from 2004 through the present.

79. All documents pertaining to any application by Plaintiff for and/or receipt of
unemployment insurance benefits, from 2004 through the present.

80. Produce true and accurate copies of any and all documentation issued between Plaintiff
and the New York State Department of Labor - Unemployment Insurance Division, from
2004 through the present.

81. All documents pertaining to any application by Plaintiff for and/or receipt of Workers'
Compensation benefits, from 2004 through the present.

82. Produce true and accurate copies of any and all documentation issued between Plaintiff
and the New York State Workers' Compensation Board, from 2004 through the present.

83. Produce any and all documentation supporting any alleged emotional damages suffered

by plaintiff from 2004 through the present.

84. Produce all documents concerning, relating to and/or regarding consultation with and/or
treatment by any medical and/or mental health professional concerning and/or regarding
Plaintiff s allegations and/or claims for emotional distress and psychological injuries.

85. All documents concerning any other claims and/or complaints of harassment and/or

discrimination made and/or filed by Plaintiff against any prior or current employer.

86. All documents concerning any complaint filed by Plaintiff with any governental or
administrative agency against any of the named Defendant.

87. All documents, to the extent not produced pursuant to other requests, that you may seek
to introduce in evidence at the trial of this action.

88. All documents that are relevant to the instant action but not covered by the previous
requests.

12
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Dated: Bohemia, New York
December 16,2010

By:

ZABELL & ASSOCIATES, P.e.

Attorneysfor De~~/P/"-~/

Saul D. Zab~,/Ésq.
4875 SU11is' Highway, Suite 300
Bohemia(New York 11716
Tel: (631) 589-7242
Fax: (631) 563-7475
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Saul D. Zabell, Esq.

ZABELL & ASSOCIATES, P.C.
4875 Sunrise Highway, Suite 300
Bohemia, New York 11716
TeL. (631) 589-7242
Fax (631) 563-7475

UNITED STATES DISTRICT COURT
EASTERJ'1 DISTRICT OF NKW YORK

DONALD ZARDA,
I Case No.: CV-IO-4334 (JFB)(ARL)

Plaintiff,
DEFENDANT ALTITUDE
¡EXPRESS, INC., d/b/a SKYDIVE

¡LONG ISLAND'S FIRST
RE UEST FOR ADMISSION

- against-

ALTITUDE EXPRESS, INC., dba SKYDIVE LONG
ISLAND, and RAY MAYNARD,

Defendants.

PLEASE TAKE NOTICE that Defendant, ALTITUDE EXPRESS, INC.,

d/b/a SKYDIVE LONG ISLAND (hereinafter referred to as "Defendant") request

DONALD ZARDA (hereinafter referred to as "Plaintiff'), within thirty (30) days after

service of this request, to admit, for the purpose of this action only and subject to all

pertinent objections to admissibility under Federal Rule of Civil Procedure 36 which may

be interposed at the trial, that:

1. Admit that Plaintiff was an employee of Defendant iii 2001.

2. Admit that Plaintiff was an employee of Defendant iii 2009.

3. Admit that Plaintifhvas an employee of Defendant iii 2010.

4. Admit that in 2001, Plaintiff expressed to Defendant's employees that he is gay.

5. Admit that in 2001, Plaintiff expressed to Ray Maynard that he is gay.
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6. Admit that in 2009, before working for Defendant, Plaintiff expressed to

Defendant's employees that he is gay.

7. Admit that in 2009, before working for Defendant, Plaintiff expressed to Ray

Maynard that he is gay.

8. Admit that in 2010, before working for Defendant, Plaintiff expressed to

Defendant's employees that he is gay.

9. Admit that in 2010, before working for Defendant, Plaintiff expressed to Ray

Maynard that he is gay.

10. Admit that in 2001, Plaintiff worked for Defendant as a seasonal employee.

11. Admit that in 2009, Plaintiff worked for Defendant as a seasonal employee.

12. Admit that in 2010, Plaintiff worked for Defendant as a seasonal employee.

13. Admit that in 2001, Plaintiff did not work for Defendant for a full calendar year.

14. Admit that in 2009, Plaintiff did not work for Defendant for a full calendar year.

15. Admit that in 2010, Plaintiff did not work for Defendant for a full calendar year.

Dated: Bohemia, New York
December 16,2010

ZABELL & ASSOCIATES, P.c. ~~.
Attorøneys~efer /// ....

/ /7 /.p~. /////./ ~/ ~/ /'// /' ,. /By: / //
såûl D. Zabell, Es~~/

Zabell & Associ:ies, P.C./
4875 Sunrise/Highway, Suite 300
Bohemia, New York 11716
Tel. (631) 589-7242

Fax: (631) 563-7475

S7abell(â)laborla\.snv.com

2
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AFFIDA VIT OF SERVICE

STATE OF NEW YORK )
)
)

ss:

COUNTY OF SUFFOLK

ROBERT GARAFOLA, being duly sworn, deposes and says:

1. That I am over eighteen years of age and am not a party to this action.

2. That on the 16th day of December, 2010, I served a copy of Defendant Altitude Express,

Inc., d/b/a Skydive Long Island's First Request for the Production of Documents, First

Set of Interrogatories, First Notice to Admit, annexed hereto, upon:

Gregory Antollino, Esq.
18-20 West 21 st Street, Suite 802

New York, NY 10010

3. via First Class Mail at the address listed above, same being the address designated for

that purpose, by depositing a true copy of the same enclosed in a properly addressed

wrapper in a depository under the exclusive care and custody of the United States PostalService. L ~
~/~- /'lC:~/ßI

r'// ." ~ ~1...l.1 ~/¡M
. -- /.J(/:/I/ 1/

Rob6n Garaft

CSworn to before me
this 16th da De ,2010.IL~

TIMOTHY J. DOMAN!CK
Notary Public, State of New York

No. 02D06182370
Qualified in Suffolk County ,

Commission Expires February 25, 20P'
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Saul D. Zabell, Esq.

ZABELL & ASSOCLL\TES, P.e.
4875 Sunrise Highway, Suite 300
Bohemia, New York 11716
TeL. (631) 589-7242
Fax (631) 563-7475

UNITED STATES DISTRICT COURT
EASTERi1\ DISTRICT OF NEW YORK

DONALD ZARDA, Case No.: CV-IO-4334 (JFB)(ARL)

Plaintiff,
DEFENDANT ALTITUDE
EXPRESS, INC., d/b/a SKYDIVE
LONG ISLAND'S FIRST SET OF
INTERROGATORIES TO
PLAINTIFF

- against-

ALTITUDE EXPRESS, INC., d/b/a SKYDIVE LONG
ISLAND, and RAY MA ¥NARD,

Defendants.

PLEASE TAKE NOTICE that Defendant, ALTITUDE EXPRESS, INC., d/b/a SKYDIVE
LONG ISLAND (hereinafter, "Defendant"), by and through its attorneys, ZABELL &
ASSOCIATES, P.c., hereby request, pursuant to Federal Rule of Civil Procedure 33 and Local
Civil Rule 26.3, which are incorporated by reference herein, that Plaintiff answer under oath the
following interrogatories and deliver the answers to the office of ZABELL & ASSOCIATES,
P.c., attorneys for Defendant, located at 4875 Sunrise Highway, Suite 300, Bohemia, NY 11716
within thirty (30) days from the date of service hereof.

DEFINITIONS and RULES of CONSTRUCTION

The following definitions and rules of construction apply throughout these

interrogatories:

i. "And" or "or" shall be construed either disjunctively or conjunctively as necessary to

bring within the scope of the disclosure request all documents that might otherwise be

construed as outside the scope. "Each" shall be construed to include the word "every",
and "every" shall be construed to include the word "each". "Any" shall be construed to
include the word "all", and "all" shall be construed to include the word "any".

2. "Communication" or "communicate" means every manner of transmitting and receiving
facts, information, opinions and thoughts, whether orally, by document, writing or copy
thereof, in conferences or conversations, or otherwise, including but not limited to, oral
statements, telephone conversations, negotiations, conferences and meetings (however,
formal or informal), transmission of data by computer, including "E-mail" and/or "Voice-
Mail".
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Mail".

3. "Complaint" means the complaint fied by Plaintiff in this action.

4. "Concerning", "referring", "relating", "concern", "relate" or "refer" means and includes:
with respect to, referring to, relating to, purporting, pertaining, involving, embodying,
mentioning, establishing, evidencing, comprising, connected with, commenting on,
responding to, prepared in connection with, prepared as a result of, showing, discussing,
describing, analyzing, reflecting, presenting, or constituting.

5. "Document" means any written, recorded, electronic or graphic representation, however
and by whomever prepared, disseminated or made, produced or reproduced, and all
copies and drafts thereof including, but not limited to, all correspondence, telexes,

written communications, notes, jottings, memoranda, telegrams, records, reports,
computer printouts, computer data, magnetic media, customer lists, calculations,
worksheets, written agreements, diaries, summaries, tape recordings or transcripts of
conversations or meetings, statistics, studies, receipts, invoices, checks and bills in your
possession, custody or control from whatever source, whether or not prepared by you.
"Document" as used herein shall also mean any electronic recording or stored data, or
representation of information including computer data, films and photographs and any
draft or carbon or photographic copy of any such material, the content of which differs in
any respect from the originaL. Any copy of a document differing in any respect from an
original shall be deemed to be a separate document.

6. "Person" means all individuals and entities including, without limitation, sole
proprietorships, associations, companies, partnerships, joint ventures, corporations,
trusts, estates, or any governental body, agency or officiaL.

7. "Identify" means as completely and fully as possible, to describe, explain, express, tell,
depict, disclose, give details, put in plain words, give an explanation, enlighten, make
clear, give reasons for, justify, rationalize, state, articulate, communicate, convey, put
across, inform, advise, divulge, reveal, spell out, expound, all facts, details and/or
circumstances comprising, encompassing, causing and/or contributing to the event,
occasion, incident, episode, experience, appointment, occurrence, encounter, meeting,

date, scheduled time, engagement, conference, get-together, gathering, reason, rationale
and/or condition.

8. "Social networking site" means any web site that enables users to create a public and/or
semi-public profile \vithin the website, and to articulate or generate a list of other users
with whom users share a connection. Social networking sites include but are not limited
to Bebo, Classmates. com, Facebook, Flickr, Friendfeed, Friendster, Myspace, Smugmug,
Tumblr, Twitter, and YouTube.

9. "PlaintitT' means the Plaintiff in this action, DONALD ZARDA, as well as his agents, or

any other person or entity acting on his behalf or with his knowledge and/or

authorization.

2
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10. "Defendant" means the Defendant in this action ALTITUDE EXPRESS, INC., dba
SKYDIVE LONGISLAND, (hereinafter "Skydive," or "Defendant Skydive"),
including but not limited to, its directors, administrators, agents or employees.

ll. References to the plural shall include the singular, and references to the singular shall

include the pluraL.

12. If any responses are withheld under a claim of privilege or work product doctrine, set

forth the privilege, identify each person having knowledge or information for which you
claim the privilege, and identify each document containing the information for which
you claim the privilege, including (l) the type of document, (2) a description of the

subject matter of the document, (3) the date of the document, (4) the name(s) and

addressees) of each person who viewed the document, and (5) a statement of the basis
upon which the privilege is claimed.

13. All Interrogatories herein are continuing in nature, so as to require Plaintiff to supplement

or amend his response in accordance with Federal Rule of Civil Procedure 26(e).

INTERROGA TORIES TO PLAINTIFF

INTERROGATORY #1: Set forth with particularity and detail any and all efforts on the part
of Plaintiff to lodge complaints of alleged gender and/or sexual orientation discrimination with

any managerial, supervisory or Human Resources employees of Defendant, from 2001 through
the present.

INTERROGATORY #2: Identify all individuals employed by Defendant who partook in
purported banter or conversation with Defendant's customers and/or clients as described in ~18
of Plaintiff s Complaint.

INTERROGATORY #3: Set forth with particularity and detail the basis of Plaintiff's belief
that "(i)t was known at work that (P)laintiff is gay and he was open about it," as alleged in ~21 of
Plaintiff's Complaint.

INTERROGATORY #4: Set forth with particularity and detail any and all instances that Ray
Maynard demonstrated hostility to expression of "sexual orientation that did not conform to sex
stereotypes," as alleged in ~22 of Plaintiff's Complaint, from 200 i through the present.

INTERROGATORY #5: Set forth with particularity and detail each and every act of alleged
gender discrimination against Plaintiff in connection with Plaintiffs employment with Defendant
from 2001 through the present, including but not limited to:

a) the date and time any alleged instance of discrimination occurred;

b) the type of discrimination experienced by Plaintiff;
c) the manner in which Plaintiff was discriminated against;
d) the individual(s) that discriminated against Plaintiff;
e) any action taken in response thereto by Plaintiff; and
f) any action taken in response thereto by Defendant's employees.

3
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INTERROGA TORY #6: Set forth with particularity and detail each and every act of alleged
sexual orientation discrimination against Plaintiff in connection with Plaintiffs employment with
Defendant from 2001 through the present, including but not limited to:

a) the date and time any alleged instance of discrimination occurred;

b) the type of discrimination experienced by Plaintiff;
c) the manner in which Plaintiff was discriminated against;
d) the individual(s) that discriminated against Plaintiff;

e) any action taken in response thereto by Plaintiff; and

f) any action taken in response thereto by Defendant's employees.

INTERROGATORY #7: Set forth with particularity and detail any and all days Plaintiff
worked and did not receive minimum wage as an employee of Defendant, from 2004 through the
present.

INTERROGATORY #8: Set forth with particularity and detail any and all days Plaintiff
worked and did not receive overtime compensations as an employee of Defendant, from 2004

through the present.

INTERROGATORY #9: Set forth with particularity and detail any and all weeks Plaintiff
worked and did not receive overtime compensations as an employee of Defendant.

INTERROGATORY #10: Identify with particularity and detail any and all of Plaintiffs
accounts, profies, memberships or po stings on all social networking websites or internet

communities and forums, from 2004 through the present.

INTERROGATORY #11: Identify with particularity and detail any and all email addresses
and/or instant message screen names utilized by Plaintiff from 2004 through the present.

INTERROGATORY #12: Identify all of Plaintiffs employers, including contact information,

from 2004 through the present, including but not limited to all sky diving employers.

INTERROGATORY #13: Identify with particularity and detail Plaintiffs claims for damages
for lost wages, failure to pay overtime compensation, failure to pay minimum wage, lost benefits,
or other economic damages, specifically:

a) the total amount claimed for each claim;

b) information used to calculate the amount of each claim; and
c) the method of calculation for those damages.

INTERROGATORY #14: Identify with particularity and detail any other damages that
Plaintiff claims were caused by Defendant and have not already been described in response to
these interrogatories, specifically:

a) the type of damage;

b) the total amount claimed, and;

c) the method of calculation of these damages.

4
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INTERROGATORY #15: Identify any and all individual(s) with knowledge and/or
information concerning the allegations in Plaintiffs Complaint. For each individual identified,
provide:

a) contact information for the individual(s);
b) the knowledge and/or information possessed by each individual(s).

INTERROGATORY #16: Identify any employment positions that Plaintiff has held since
2004, including (a) the identity of each such employer; (b) the length of time Plaintiff has been
employed at each such place of employment; (c) the date the employment commenced; (d) the

dates of and reasons for any period of separation from that employment; (e) Plaintiffs job title,
duties and responsibilities, and immediate supervisor at each place of employment; (f) Plaintiffs
rate of pay at the time each employment commenced and the date and amount of all increases in
that rate of pay; and (g) a detailed description of, and the monetary value of, all other forms of
compensation and fringe benetìts received by Plaintiff from each employer including, but not
limited to, bonuses, commissions, expense reimbursements, and medical and pension benefits

INTERROGATORY #17: Identify any of Plaintiffs additional sources of income (whether or

not reported as taxable income and including, but not limited to, income earned while performing
services as an independent contractor, self-employed or as a sole proprietor of a business or as a
partner in a partnership, unemployment compensation, workers' compensation, severance pay,
deferred wages, medical payments or benefits, vacation pay, pension benefits, social security
benefits, and disability benefits) which Plaintiff has received from 2004 to the present, including,

for each source of income: (a) the nature, source and amount of the income (including the initial
rate of payment and the amount of all subsequent increases ); (b) the dates of commencement
and termination of each source of income; and (c) the reason, if any, for termination of the
income.

Dated: Bohemia, New York
December 16, 2010

By:

ZABELL & ASSOCIATES, P.c.// _--
Attorneys fi. o/Defj ljnt/- /// ~/////

~/ ,// ./.j,/ /./
Saul D. Za ell, Esg./'/
Zabell & Asso6áfes, P.C.
4875 SUn9fHighway, Suite 300
BohemjlNew York 11716
TeL.: (631) 589-7242
Fax: (631) 563-7475

szabelLå!laborlawsn v .com

5
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

RESPONSE TO
REQUEST FOR
ADMISSIONSDONALD ZARDA,

Plaintiff, 01 Civ 4334 (JFB)(ARL)

ALTITUDE EXPRESS, INC.,
dba Skydive Long Island, and RAY MAYNARD,

Defendants.

Plaintiff responds to defendants' request for admissions as follows:

l. Admit that Plaintiff was an employee of Defendant in 200 i .

Plaintiff admits only to performing duties at Skydive Long Island on a cash basis

in 2001.

2. Admit that Plaintiff was an employee of Defendant in 2009.

Admitted.

3. Admit that Plaintiff was an employee of Defendant in 20 10.

Admitted.

4. Admit that in 2001, Plaintiff expressed to Defendant's employees that he is gay.

Admitted.

5. Admit that in 2001, Plaintiff expressed to Ray Maynard that he is gay.

Denied.

6. Admit that in 2009, before working for Defendant, Plaintiff expressed to

Defendant's employees that he is gay.

Plaintiff objects on the grounds that he cannot answer this without reference to the

pai1icular employee and or what is meant by the vague formulation "before working for
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Defendant." Therefore, without a more precisely formulated request, it cannot be

answered.

7. Admit that in 2009, before working for Defendant, Plaintiff expressed to Ray

Maynard that he is gay.

Plaintiff does not recall discussing his being gay with Maynard in 2009 therefore

the request for admission must be denied.

8. Admit that in 2010, before working for Defendant, Plaintiff expressed to

Defendant's employees that he is gay.

Plaintiff objects on the grounds that he cannot answer this without reference to the

particular employee and or what is meant by the vague formulation "before working for

Defendant." Therefore, without a more precisely formulated request, it cannot be

answered.

9. Admit that in 2010, before working for Defendant, Plaintiff expressed to Ray

Maynard that he is gay.

Denied.

10. Admit that in 2001 , Plaintiff worked for Defendant as a seasonal employee.

Objection on the grounds that seasonal is undefined and may be a legal term and

therefore the request for admission cannot be answered.

i i. Admit that in 2009, Plaintiff worked for Defendant as a seasonal employee.

Objection on the grounds that seasonal is undefined and may be a legal term and

therefore the request for admission cannot be answered.

12. Admit that in 2010, Plaintiff worked for Defendant as a seasonal employee.

2
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Objection on the grounds that seasonal is undefined and may be a legal term and

therefore the request for admission cannot be answered.

13. Admit that in 2001, Plaintiff did not work for Defendant for a full calendar year.

Admitted.

14. Admit that in 2009, Plaintiff did not work for Defendant for a full calendar year.

Admitted.

15. Admit that in 2010, Plaintiff did not work for Defendant for a full calendar year

Admitted.

Dated: New York, New York
Jan uary 2 1 , 20 11

,:? ¡r-) /'
t /"'1 r _J'/ '-"':1" .-,-/ I ,-"; ,'\." /' !
~r~~/~;/~) l,

GREGORYANTOLLINO
Attorney for Plaintiff
18-20 West 21't Street Suite 802
New York, NY 10010
(2 i 2) 334-7397

'T

3
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DONALD ZARDA, does hereby declare under penalty of perjury that I have reviewed the
answers to the requests for admission attached hereto and state that they are true to the best of
my knowledge.

Dated: January,";O,2011
ß-ich vY () nd_, Missouri

~
DONALD ZARDA

4
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Counseling and Advising Clients Exclusively on Laws of the Workplace

. . + e %,- &. .?5*,~-

ZAELL & ASSOCIATES, P.C.
4875 SUNlUSE HIGHWAY
SUITE 300
BOHEMIA, NEW YORK 1176

TEL. 631-589-7242

FAX. 631-563-7475
www.Laborlawsny.com

Saul D. Zabell
SZabel ira) laborlawsilv .com

bell & Associates, P.c.
EMPLOYMEli'T COUNSELING, LIIGATION, LABOR & BENEFITS LAW

January 28, 2011

VIA FIRST CLASS MAIL

Gregory Antollino, Esq.
18-20 West 21 st Street, Suite 802
New York, NY 10010

Re: Zarda v. Alttude Express, Inc., et al.
Case No.: CV-IO-4334 (JFB)(ARL)

Dear Mr. Antollino:

We are in receipt of Plaintiffs Response to Defendants' First Request for Admissions,

but we have yet to receive responses to Defendants' First Request for the Production of
Documents and First Set of Interrogatories.

As a preliminary matter, Plaintiff has failed to comply with the Federal Rules of Civil
Procedure inasmuch as Plaintiff did not serve his responses in a timely manner, despite the fact
that Plaintitl received an extension of time in vvhich to do so, Pursuant to FRCP 26 and 34 and
Local Civil Rule 26.3, Plaintiff is required to produce responses to Defendants' Discovery

Demands within thirty (30) days of the date of service. Plaintiff s Discovery Demands were
served on December 16, 2010, and after receiving a discovery extension, Plaintiff s Response
to Defendants' First Notice to Admit was ultimately served on or about January 24, 2011.
Accordingly, inasmuch as Plaintiff has failed to serve responses to Defendants' First Set of
Interrogatories and First Request for the Production of Documents, Plaintiff has waived any
and all objections to Defendants' Discovery Demands and any attempt to assert objections in
the future would be improper. Kindly provide complete and adequate responses immediately.

L Plaintiffs Response to Defendair'ts' First Request for Admissions:

Request No.6: "Admit that in 2009, before working for Defendant, Plaintiff expressed to
Defendant's employees that he is gay."

Plaintiff objected to this Request on the grounds that there was no reference to a
particular employee and, as v,Titten, the Request is vague. Preliminarily, the temporal reference
of "before working for Defendant" is intellgible; the Request is narrowed to the time period
before Plaintiff began working for Defendant in 2009. PlaintiIÌ already admitted that he was an
employee of Defendant in 2009, so there should no issue concerning the Request's time-frame.
Should Plaintiff have further difficulty understanding the Request, Defendants agree to amend
their Request as follows:
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Zabell & Associates, P .c.
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EMPLOYMENT COUNSELING, LmGATION, LAOR & B&'fFIS LAW

Admit that prior to Plaintiffs IÌrst working day for Defendants in 2009, Plaintiff

expressed to any of Defendants' employees that he is gay.

Request No.8: "Admit that in 20 i 0, before working for Defendant, Plaintiff expressed to
Detèndants employees that he is gay."

Again, Plaintiff objected to this Request on the grounds that there was no reference to a
particular employee and, as written, the Request is vague. Plaintiff already admitted that he
was an employee of Defendant in 2010, so there should no issue concerning the intelligibility
of the Request's time-frame. Should Plaintiff have further difficulty understanding the Request,
Defendants agree to amend their Request as follows:

Admit that prior to Plaintiff s first working day for Defendants in 2010, Plaintiff
expressed to any of Defendants' employees that he is gay.

Request No. 10, 11, 12: "Admit that in 2001 (2009, and 2010), Plaintiff 
worked for Defendant

as a seasonal employee."

Plaintiff objected to these requests on the grounds that the term seasonal "is undefined
and may be a legal term." In Request 13, 14, and 15 Plaintiff 

admitted that he did not work for

Defendant for a full calendar year in 2001, 2009, 2010. In light of Plaintiffs responses,
Defendants agree to amend their requests as follows:

Admit that in 2001, Plaintiff only worked for Defendants during the months that

Defendants actually performed tandem skydive jumps.

Admit that in 2009, Plaintiff only worked for Defendants during the months that

Defendants actually performed tandem skydive jumps.

Admit that in 2010, Plaintiff only worked for Defendants during the months that

Detèndants actually performed tandem skydive jumps.

We request that Plaintiff provide amended responses to Defendants' Request for
Admissions as detailed above vvithin ten (l0) days of the date of this letter. Additionally,
Plaintiffs responses to Defendants' First Request for the Production of Documents and First

Set of Interrogatories are due and owing and must be produced immediately. Should we not
receive complete responses within ten (10) days, Plaintiff will seek court intervention to
compel discovery, without further notice.

Kindly contact me should you have further questions regarding these matters.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK
- - - - - --- -- - --- - -- - - - - ----- - - - - - - - -- - - --- - --- - - - --- - - - -- -- )( RESPONSE TO

DEMAND FOR
INTERROGATORIESDONALD ZARDA,

Plaintiff, 01 Civ 4334 (JFB)(ARL)

AL TlTUDE EXPRESS, INC.,
dba Skydive Long Island, and RAY MAYNARD,

Defendants.

- - -- - -- --- -- - - - - - -- - - - - - - - - -- - - -- - - - - - -- - - --- - - - - - - - - -- -- )(

GENERAL OBJECTIONS

A. Plaintiff objects to Defendants' First Set of Interrogatories to the extent that

they seek to impose upon him obligations or burdens, which are greater than, or

inconsistent with, the Federal Rules of Civil Procedure Rule 33.

B. Plaintiff objects generally to the First Set of Interrogatories on the grounds

that they are overly broad and burdensome. Plaintiff has made a good faith effort to

respond to the Interrogatories, but reserves the right to object to, and to move to

have vacated, all of defendant's Interrogatories.

C. The following responses and objections are based upon information now

known. Plaintiff has not yet completed discovery or preparation for trial in this

action and therefore wil supplement these responses and objections to the extent

permitted.

D. The interrogatories exceed the 25 (including discreet subparts) allowed by

Federal Rule of Civil Procedure 33.

E. Without waiving these objections and by way of response, Plaintiff provides

the following responses.

i
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INTERROGATORY #1: Set forth with particularity and detail any and all efforts on
the part of Plaintiff to lodge complaints of alleged gender and/ or sexual orientation
discrimination with any managerial, supervisory or Human Resources employees of
Defendant, from 2001 through the present.

Plaintiff objects on the grounds that the demand is overly broad, unduly

burdensome, not calculated to lead to admissible evidence and calls for a narrative

covering a period of nearly ten years.

INTERROGATORY #2: Identify all individuals employed by Defendant who partook
in purported banter or conversation with Defendant's customers and/or clients as
described in ir 18 of Plaintiffs Complaint.

Ray Maynard
Carmen M. Villamil Burgos
Duncan Shaw
Edward Reiter
Joe Fortune
Jordan Miles
Marko Markovich
Lauren Callanan

Meghan Ayers
Curt Kellinger

Jerry Hannon
John Sherman
Rich Winstock
Ben Lowe
Brett Nock
Michael Gocke Sr.
Pat Newman
Shaun Tierney
Wayne Burell
Alley Rogers
Brian Petretti
Janeen Tierney
Kevin Gilbert
Jason Lucas
Pilot Jim
John Ciatti? (Campbell)
Telly Dorizas
"Wilie"

Others whose names are not known

2
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INTERROGATORY #3: Set forth with particularity and detail the basis of Plaintiffs
belief that "(iJt was known at work that (PJlaintiff is gay and he was open about it,/J
as alleged in ir 21 of Plaintiffs Complaint.

Plaintiff objects on the grounds that the demand is overly broad, unduly

burdensome, not calculated to lead to admissible evidence and calls for a narrative

covering a period of nearly ten years. Without waiving the objection, plaintiff states

as follows:

Because frequent comments, jokes, and at some times discussion regarding

my sexuality by not only employees, but also patron jumpers, non-jumpers, friends

of jumpers, and around customers without any denial by me about my sexual

orientation.

INTERROGATORY #4: Set forth with particularity and detail any and all instances
that Ray Maynard demonstrated hostility to expression of "sexual orientation that

did not conform to sex stereotypes,/J as alleged in ir 22 of Plaintiffs Complaint, from
200 i through the present.

Plaintiff objects on the grounds that the demand is overly broad, unduly

burdensome, not calculated to lead to admissible evidence and calls for a narrative

covering a period of nearly ten years. Without waiving the objection, plaintiff states

as follows:

Ray Maynard was hostile to the fact that I chose to wear a pink cast on my

foot and that I also had pink colored toenails that were visible outside of the cast. He

also openly tolerated banter of a sexual nature on behalf of all male students, who

commonly objectified women and made fun of homosexuals. Yet when he learned

that I as much as mentioned my being gay to an employee who objected to that

knowledge, I was fired. Additionally, he did not so much as ask me to respond to

allegations of an alleged inappropriate touching a female passenger,
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notwithstanding a complete lack of objective evidence of such touching on the tape

of her dive, and notwithstanding the fact that I am homosexual and would have no

motive to touch a female passenger in any manner other than to protect her safety

in accordance with proper procedures and the release signed by the passenger

wherein she knew she would be touched. It is my position in this lawsuit that

Maynard's reaction to a baseless complaint of touching by a woman is an instance of

sex stereotyping, insofar as it validates a woman's complaint against a man whereas

a man's complaint against a woman - gay or straight - would never have been

accorded any credence in similar circumstances.

INTERROGATORY #5: Set forth with particularity and detail each and every act of
alleged gender discrimination against Plaintiff in connection with Plaintiffs
employment with Defendant from 2001 through the present, including but not
limited to:

a) the date and time any alleged instance of discrimination occurred;
b) the type of discrimination experienced by Plaintiff;
c) the manner in which Plaintiff was discriminated against;
d) the individual(s) that discriminated against Plaintiff;
e) any action taken in response thereto by Plaintiff; and

f) any action taken in response thereto by Defendant's employees.

Plaintiff objects on the grounds that the demand is overly broad, unduly

burdensome, not calculated to lead to admissible evidence and calls for a narrative

covering a period of nearly ten years. Plaintiff further objects on the grounds that

"discrimination" is a term of art in this lawsuit that may have a legal connotation

and cannot be answered by a lay witness. Without waiving the objection, plaintiff

states as follows:
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See response to #4. The events involving the cast took place at various times

in July and August 2009. The events concerning plaintiffs termination took place in

July 2010.

INTERROGATORY #6: Set forth with particularity and detail each and every act of
alleged sexual orientation discrimination against Plaintiffin connection with
Plaintiffs employment with Defendant from 2001 through the present, including but
not limited to:

a) the date and time any alleged instance of discrimination occurred;
b) the type of discrimination experienced by Plaintiff;
c) the manner in which Plaintiff was discriminated against;
d) the individual(s) that discriminated against Plaintiff;
e) any action taken in response thereto by Plaintiff; and

f) any action taken in response thereto by Defendant's employees.

Plaintiff objects on the grounds that the demand is overly broad, unduly

burdensome, not calculated to lead to admissible evidence and calls for a narrative

covering a period of nearly ten years. Plaintiff further objects on the grounds that

"discrimination" is a term of art in this lawsuit that may have a legal connotation

and cannot be answered by a lay witness. Without waiving the objection, plaintiff

states as follows:

1. Ray Maynard specifically and very clearly stated during my initíal suspension from
work meeting wíth him that I was being suspended because I am gay and the two
customers that complained were offended by my stating as much.

a. On or about June 21, 2010 immediately following sunset which was at 8:30

PM

b. sexual orientation
c. verbal scolding and suspension, failure to pay for dive
d. Ray Maynard

e. inquiry into the adverse action. Immediately consulted the chief instructor

and safety and training advisor (Rich Winstock) following the adverse action

as I was leaving the premise. Privately discussed the matter that just took
place minutes ago in detail and specificity with Rich Winstock in the drop
zone classroom.

f. Discussed situatíon with Rich Winstock. Ray barged in opening door and

yelled, "ugh, you're in here talking about this" and slammed door as he went
away.
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2. Ray Maynard terminated plaintiff.

a. On or about June 28, 2010

b. sexual orientation and gender discrimination

c. termination

d. Ray Maynard

e. EEOC charge and complaint

f. unknown

3. References to plaintiffs sexual orientation in a derogatory manner by various staff
and Ray Maynard.

a. Continuously as described above

b. sexual orientation

c. hostile work environment

d. Ray Maynard and other employees, and at least one customer
e. Asking employees to stop on occasion; on others, ignoring the comments
f. none

INTERROGATORY #7: Set forth with particularity and detail any and all days
Plaintiff worked and did not receive minimum Wage as an employee of Defendant,
from 2004 through the present.

Plaintiff did not earn minimum wage during any hour in which he was at the

drop zone and not participating in a dive. Plaintiff is not in possession of defendant's

records, notwithstanding a release for same and thus cannot answer this question at

this juncture, but wil do so when records are provided by the employer and he has

an opportunity to review them.

INTERROGATORY #8: Set forth with particularity and detail any and all days
Plaintiffworked and did not receive overtime compensations as an employee of
Defendant, from 2004 through the present.

Plaintiff is not in possession of defendant's records, notwithstanding a

release for same and thus cannot answer this question at this juncture, but wil do

so when records are provided by the employer and he has an opportunity to review

them.
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INTERROGATORY #9: Set forth with particularity and detail any and all weeks
Plaintiff worked and did not receive overtime compensations as an employee of
Defendant.

See response to iT 7, 8.

INTERROGATORY #10: Identify with particularity and detail any and all of Plaintiffs
accounts, profies, memberships or postings on all social networking websites or
internet communities and forums, from 2004 through the present.

Plaintiff objects on the grounds that the demand is overly broad, unduly

burdensome, not calculated to lead to admissible evidence and calls for an

unwarranted invasion into his privacy.

INTERROGATORY #11: Identify with particularity and detail any and all email
addresses and/or instant message screen names utilized by Plaintiff from 2004
through the present.

Plaintiff objects on the grounds that the demand is overly broad, unduly

burdensome, not calculated to lead to admissible evidence and calls for an

unwarranted invasion into his privacy. Without waiving the objection, if defendant

wants the email address to which it corresponded to defendant, it should do a

search of as well as a search of plaintiffs name, Don Zarda or

Donald Zarda.

,:iINTERROGATORY #12: Identify all of Plaintiff s employers, including contact
information, from 2004 through the present, including but not limited to all sky
diving employers.

Plaintiff objects on the grounds that the demand is overly broad, unduly

burdensome, not calculated to lead to admissible evidence and calls for an

unwarranted invasion into his privacy. Without waiving the objection, Defendant

has resumes on fie for both professional skydiving and non-skydiving containing
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such information that was emailed to defendant over the winters of 2008 and 2009.

Said resumes wil be re-produced in this lìtigation and incorporated herein.

nNTERROGATORY #13: Identify with particularity and detail Plaintiffs claims for
damages for lost wages, failure to pay overtime compensation, failure to pay
minimum wage, lost benefits, or other economic damages, specifically:

a) the total amount claimed for each claim;
b) information used to calculate the amount of each claim; and
c) the method of calculation for those damages.

Plaintiff is not in possession of defendant's records, notwithstanding a

release for same and thus cannot answer this question at this juncture, but wil do

so when records are provided by the employer and he has an opportunity to review

them.

INTERROGATORY #14: Identify with particularity and detail any other damages that
Plaintiff claims were caused by Defendant and have not already been described in
response to these interrogatories, specifically:
a) the type of damage;
b) the total amount claimed, and;
c) the method of calculation of these damages.

Plaintiff objects on the grounds that this interrogatory brings the defendant

into a number (including subparts) exceeding the allowable maximum under Rule

33 of the Federal Rules of Civil Procedure. If the defendant obtains permission to

seek interrogatories in excess of the amount permissible by the rule, plaintiff

reserves the right to assert additional objections, including but not limited to the

fact that the demand is overly broad, unduly burdensome, not calculated to lead to

admissible evidence.

INTERROGATORY #15: Identify any and all individual(s) with knowledge and/or
information concerning the allegations in Plaintiffs Complaint. For each individual
identified, provide:
a) contact information for the individual(s);
b) the knowledge and/or information possessed by each individual(s).
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Plaintiff objects on the grounds that this interrogatory brings the defendant

into a number (including subparts) exceeding the allowable maximum under Rule

33 of the Federal Rules of Civil Procedure. If the defendant obtains permission to

seek interrogatories in excess of the amount permissible by the rule, plaintiff

reserves the right to assert additional objections, including but not limited to the

fact that the demand is overly broad, unduly burdensome, not calculated to lead to

admissible evidence.

INTERROGATORY #16: Identify any employment positions that Plaintiff has held
since 2004, including (a) the identity of each such employer; (b) the length of time
Plaintiffhas been employed at each such place of employment; (c) the date the
employment commenced; (d) the dates of and reasons for any period of separation
from that employment; (e) Plaintiffs job title, duties and responsibilities, and
immediate supervisor at each place of employment; (f) Plaintiffs rate of pay at the
time each employment commenced and the date and amount of all increases in that
rate of pay; and (g) a detailed description of, and the monetary value of, all other
forms of compensation and fringe benefits received by Plaintif from each employer
including, but not limited to, bonuses, commissions, expense reimbursements, and
medical and pension benefits

Plaintiff objects on the grounds that this interrogatory brings the defendant

into a number (including subparts) exceeding the allowable maximum under Rule

33 of the Federal Rules of Civil Procedure. If the defendant obtains permission to

seek interrogatories in excess of the amount permissible by the rule, plaintiff

reserves the right to assert additional objections, including but not limited to the

fact that the demand is overly broad, unduly burdensome, not calculated to lead to

admissible evidence.

INTERROGATORY #17: Identify any of Plaintiffs additional sources of income

(Whether or not reported as taxable income and including, but not limited to,
income earned while performing services as an independent contractor, self-
employed or as a sole proprietor of a business or as a partner in a partnership,
unemployment compensation, workers' compensation, severance pay, deferred

9

Case 2:10-cv-04334-JFB-AYS   Document 34-4   Filed 04/13/11   Page 40 of 63 PageID #: 298



wages, medical payments or benefits, vacation pay, pension benefits, social security
benefits, and disability benefits) which Plaintiff has received from 2004 to the
present, including, for each source of income: (a) the nature, source and amount of
the income (including the initial rate of payment and the amount of all subsequent
increases ); (b) the dates of commencement and termination of each source of
income; and (c) the reason, if any, for termination of the income.

Plaintiff objects on the grounds that this interrogatory brings the defendant

into a number (including subparts) exceeding the allowable maximum under Rule

33 of the Federal Rules of Civil Procedure. If the defendant obtains permission to

seek interrogatories in excess of the amount permissible by the rule, plaintiff

reserves the right to assert additional objections, including but not limited to the

fact that the demand is overly broad, unduly burdensome, not calculated to lead to

admissible evidence.

Dated: New York, New York

January 24, 2011

s
GREGORY ANTOLLI
Attorney for Plaintiff
18-20 West 21st Street Suite 802
New York, NY 10010

(212) 334-7397
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DONALD ZARDA, does hereby declare under penalty of perjury that I have reviewed the
answers to interrogatories attached hereto and state that they are true to the best of my
knowledge.

Dated: January 24,2011
Richmond, Missouri

DONA~
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK
_ _ __ _ _ _ __ _ _ __ _ __ _ _ _ _ _ _ - - - - -- - -- - - -- - - -- - - - - - - - - - - - - - -- - - - - - - - -_.)C

DONALD ZARDA, RESPONSE TO
DOCUMENT DEMANDS

Plaintiff, 10-cv-04334-JFB -ARL

-against-

ALTITUDE EXPRESS, INC.,
d/b/a Skydive Long Island, and RAY MAYNARD,

Defendants.

PLEASE TAKE NOTICE that plaintiff, through his attorney hereby responds to

defendants' demands as follows. Plaintiff objects on the grounds that the demand defines

terms in a manner contrary to the local rules and confers burdens in excess of the local

and federal rules.

, 1. Produce any and all written statements Plaintiff or his agent(s) have obtained

regarding the subject matter of this lawsuit.

Plaintiff objects on the grounds that such request impinges on the attorney client

privilege, however, without waiving that objection plaintiff 
will provide all responsive

documents other than emails between himself and his attomey.

2. Produce all witness statements of any kind obtained by Plaintiff in connection

with this action.

Plaintiff wil produce responsive documents, if any, other than emails between

himself and his attorney, which are attorney client privileged.
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3. Produce any expert report obtained by or on behalf üfPlaintiff, including but not

limited to economic and/or financial reports.

Plaintiff will comply with rules of expert discovery when required.

4. Produce all documents upon which any expert, retained by Plaintifí~ has relied

upon in forming, drafting or preparing his or her opinion.

Plaintiff will comply with rules of expert discovery when required.

5. Produce any and all investigatory fies generated or maintained by Plaintiff

concerning the matters alleged in Plaintiffs Complaint.

Plaintiff objects on the grounds that the demand is vague, and maintains that there

is no "investigatory file" other than any documents tendered in response to request 1.

6. Produce any recordings (e.g.; audio and video) or any other memorialization of

conversations, discussions, telephone calls and other communications concerning the

matters alleged in Plaintiffs Complaint.

Plaintiff will produce any responsive documents.

7. Produce any and all documentation that any agent(s) or attorney(s) of Plaintiff

fied or submitted on his behalf in any judicial or administrative forum, and all

documents relating to this proceeding, including but not limited to: (a) documents that

relate to, touch upon or concern Plaintiffs employment with or the separation of

employment from Defendant or any other employer; (b) documents relating to any claims

brought by Plaintiff against any individual, employer or entity, including gender

discrimination, sexual orientation discrimination, failure to pay minimum wage, and

failure to pay overtime compensation; (c) documents provided to the Equal Employment

0ppOliunity Commission in response to Plaintiffs charge of discrimination; and (d)
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documents provided to the New York State Division of Human Rights.

Without waiving any potential attorney-client or work product privilege, there are

no potentially responsive documents other than the EEOC charge, which defendants have

in their possessions

8. Produce any and all documentation relating to, confirming or establishing written

or oral communication between Plaintiff and Defendant, or directors, administrators,

employees or representatives of Defendant regarding Plaintiffs employment with

Defendant or the cessation thereof, from 2001 through the present.

PlaintitI objects on the grounds that this demand is duplicative and vague, but will

produce responsive documents, if any exist.

9. Produce any and all documentation concerning, refelTing or relating to each fact

upon which Plaintiff relied on in setting forth each and every allegation contained in

Plaintiffs Complaint, including but not limited to, correspondence, memoranda, notes,

and other similarly responsive documentation from 2001 through the present.

Plaintiff objects on the grounds that this demand is duplicative and vague, but will

produce responsive documents, if any exist.

10. Produce any and all documentation concerning Plaintiffs employment with

Defendant, including but not limited to employee manuals, employment contracts,

performance evaluations, job descriptions, letters, memoranda, and other similarly

responsive documentation, from 2001 through the present.

Plaintiff objects on the grounds that this demand is duplicative and vague, but will

produce responsive documents, if any exist.

11. Produce all calendars, day planners, schedules, appointment books, and/or diaries
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in paper or electronic form that Plaintiff created, maintained, or used (or which someone

else created andíor maintained on his behalf), from 2004 through the present.

Plaintiff objects on the grounds that this demand is overbroad and not calculated

to lead to discoverable evidence.

12-17. (Multiple demands seeking documentation supporting specific paragraphs in the

complaint.)

PlaintifJ objects on the grounds that these demands are duplicative.

18. Produce any and all documentation evidencing all jumps" performed by Plaintiff

as an employee of Defendant, including but not limited to memoranda, correspondences,

notes, e-mails, receipts, spreadsheets and any other similarly responsive documentation,

from 2004 through the present.

Plaintiff will produce any responsive documentation in his possession for the

years 2009 and 2010.

19. Produce any and all documentation evidencing all days worked by Plaintiff as an

employee of Defendant for which he did not perform any "jumps", including but not

limited to memoranda, conespondences, notes, e-mails, spreadsheets and any other

similarly responsive documentation, from 2004 through the present.

Plaintiff wil produce any responsive documentation in his possession for the

years 2009 and 2010.

20. Produce any and all documentation evidencing all weeks worked by Plaintiff as

an employee of Defendant for which he did not perform any "jumps", including but not

limited to memoranda, correspondences, notes, e-mails, spreadsheets and any other

similarly responsive documentation, from 2004 through the present.
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Plaintiff will produce any responsive documentation in his possession for the

years 2009 and 2010.

21. Produce any and all documentation evidencing all days worked by Plaintiff as an

employee of Defendant for which he did not receive minimum wage, including but not

limited to memoranda, correspondences, notes, e-mails, spreadsheets and any other

similarly responsive documentation, from 2004 through the present.

Plaintiff wil produce any responsive documentation in his possession for the

years 2009 and 2010.

22. Produce any and all documentation evidencing all weeks worked by Plaintiff as

an employee of Defendant for which he did not receive minimum wage, including but not

limited to memoranda, correspondences, notes, e-mails, spreadsheets and any other

similarly responsive documentation, from 2004 through the present.

Plaintiff will produce any responsive documentation in his possession for the

years 2009 and 2010.

23. Produce any and all documentation evidencing all days worked by Plaintiff as an

employee of Defendant for which he did not receive overtime compensation, including

but not limited to memoranda, correspondences, notes, e-mails, spreadsheets and any

other similarly responsive documentation, from 2004 through the present.

Plaintiff wil produce any responsive documentation in his possession for the

years 2009 and 2010.

24. Produce any and all documentation evidencing all weeks worked by Plaintiff as

an employee of Defendant for which he did not receive overtime compensation, including

but not limited to memoranda, correspondences, notes, e-mails, spreadsheets and any
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other similarly responsive documentation, from 2004 through the present.

Plaintiff will produce any responsive documentation in his possession for the

years 2009 and 2010.

25. Produce all documentation which shows, reflects, and/or demonstrates that

Plaintiff

worked in excess of eight (8) hours a day, for any day, during his term of employment

with Defendant from 2004 through the present.

Plaintiff will produce any responsive documentation in his possession for the

years 2009 and 2010.

26. Produce all documentation which shows, reflects, and/or demonstrates that

Plaintiff did not work in excess of eight (8) hours a day, for any day, during his term of

employment with Defendant from 2004 through the present.

Plaintiff will produce any responsive documentation in his possession for the

years 2009 and 2010.

27. Produce all documentation which shows, ret1ects, and/or demonstrates that

Plaintiff worked in excess of forty ( 40) hours a week, for any week, during his term of

employment with Defendant from 2004 through the present.

Plaintiff will produce any responsive documentation in his possession for the

years 2009 and 2010.

28. Produce all documentation which shows, reflects, and/or demonstrates that

Plaintiff did not work in excess of forty ( 40) hours a week, for any day, during his term

of employment with Defendant from 2004 through the present.

Plaintiff will produce any responsive documentation in his possession for the
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years 2009 and 2010.

29. Produce all documentation relating to hours worked by Plaintiff while employed

by Defendant, including but not limited to time cards, time sheets, work schedules and

other similarly responsive documentation, from 2004 through the present.

Plaintiff will produce any responsive documentation in his possession for the

years 2009 and 2010.

30. Produce any and all documentation evidencing Plaintiffs use of all his email

accounts regarding the allegations contained within Plaintiffs Complaint, from 2001

through the present.

Plaintiff objects on the grounds that this demand is vague and incomprehensible

duplicative of other demands. To the extent that the demand seeks non-privileged emails

concerning the allegations in the complaint, they will be produced for the years 2009 and

2010.

31. Produce any and all documentation evidencing Plaintiffs use of all his instant

messaging accounts, including but not limited to America Online instant messenger,

MSN messenger, Yahoo instant messenger, and other similarly responsive documentation

regarding the allegations contained within Plaintiffs Complaint, from 200 i through the

present.

Plaintiff objects on the grounds that this demand is vague and incomprehensible

duplicative of other demands. To the extent that the demand seeks non-privileged emails

or IMs or text messages concerning the allegations in the complaint, they will be

produced for the years 2009 and 2010.

32. Produce any and all documentation evidencing Plaintiffs accounts, profiles,
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and/or memberships on all social networking websites or internet communities and

forums, including but not limited to Facebook, MySpace, Twitter, and Friendster, from

2004 through the present.

Plaintiff objects on the grounds that the demand is overbroad, unduly burdensome

and seeks inforn1ation of a private nature that is irrelevant and not calculated to lead to

admissible evidence.

33. Produce any and all documentation evidencing Plaintiffs utilization of social

networking websites, including but not limited to Facebook, MySpace, Twitter,

Friendster, and LinkedIn internet conmmnities and internet forums, including but not

limited to postings,messages, uploaded photographs, video and audio, from 2004

through the present.

Plaintiff objects on the grounds that the demand is overbroad, unduly burdensome

and seeks information of a private nature that is irrelevant and not calculated to lead to

admissible evidence.

34. Produce any and all documentation evidencing Plaintiffs utilization of social

networking websites, including but not limited to Facebook, MySpace, Twitter, Linkedln,

and Friendster, internet communities and internet forums relating to, reflecting and/or

regarding Plaintiffs expression of an emotional feeling, from 2004 through the present.

Plaintiff objects on the grounds that the demand is vague, overbroad, unduly

burdensome and seeks information of a private nature that is irrelevant and not calculated

to lead to admissible evidence.

35. Produce any and all documentation evidencing Plaintiffs utilization of social

networking websites, including but not limited to Facebook, MySpace, Twitter, and
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Friendster, internet communities and internct forums relating to, renecting and/or

regarding Plaintiffs employment with Defendant, from 2004 through thc present.

Plaintiff objects on the grounds that thc demand is overbroad, unduly burdensome

and seeks information of a private nature that is irrelevant and not calculated to lead to

admissible evidence. Without waiving the objection, plaintiff has produced the emails

that Joanne Maynard sent him on Facebook.

36. Produce any and all documcntation evidencing Plaintiffs utilization of social

networking websites, including but not limited to Facebook, MySpace, Twitter, and

Friendster, internct communities and internet forums relating to, renecting and/or

regarding any of thc allegations contained in Plaintiffs Complaint, from 2004 through the

present.

Plaintiff objects on the grounds that the demand is overbroad, unduly burdensome

and seeks information of a private nature that is irrelevant and not calculated to lead to

admissible evidence. Without waiving the objection, plaintiff has produced the emails

that Joanne Maynard sent him on Facebook.

37. Produce any and all of Plaintiffs written or electronic diaries, journals, notebooks

or writings containing content relating to any and all of the allegations contained in

Plaintiffs Complaint.

Plaintiff will provide any responsive documents if they should be found to exist.

38. Provide any and all written statements obtained from third parties regarding

Plaintiffs

claims.

Plaintiff will provide any responsive documents if they should be found to exist.
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39. Produce all documents Plaintiff created in his capacity as an employee of

Defendant, including but not limited to memoranda, electronic mail, letters, and all drafts

thereof,

from 2004 through the present.

Plaintiff will provide any responsive documents if they should be found to exist.

40. Produce any and all documentation evidencing written, electronic or oral

complaints made by Plaintiff, either formal or informal, to Defendant regarding gender

discrimination, from 2004 through the present.

Plaintiff will provide any responsive documents if they should be found to exist.

41. Produce any and all documentation evidencing written, electronic or oral

complaints made by Plaintiff, either formal or informal, to Defendant regarding sexual

orientation discrimination, from 2004 through the present.

Plaintiff will provide any responsive documents if they should be found to exist.

42. Produce any and all documentation evidencing written, electronic or oral

complaints made by Plaintiff, either formal or informal, to Defendant regarding failure to

pay overtime, from 2004 through the present.

Plaintiff will provide any responsive documents if they should be found to exist.

43. Produce any and all documentation evidencing written, electronic or oral

complaints made by Plaintiff, either formal or informal, to Defendant regarding failure to

pay minimum wage, from 2004 through the present.

Plaintiff will provide any responsive documents if they should be found to exist.

44. Produces any and all of Plaintiffs resumes from 2001 through the present.

Plaintitl will produce his resumes for the period of time concerning the
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allegations in the complaint.

45. Produce any and all documentation regarding, concerning or relating to Plaintiffs

degrees, certifications, diplomas, licenses, certificates and other documentation of the

like, from 2004 through the present.

Plaintiff will provide any responsive documents if they should be found to exist.

46. Produce all documentation regarding, concerning or relating to any and all

commendations, awards and official recognitions received by Plaintiff, from 2004 though

the present.

Plaintiff wil provide any responsive documents if they should be found to exist.

47. Produce any and all documentation concerning, relating to and/or regarding any

and/or all

job training and/or educational instruction received by Plaintiff prior to or subsequent to

the cessation of Plaintiffs employment with Defendant.

Plaintiff objects on the grounds that the demand is overbroad, unduly

burdensome, and is not calculated to lead to admissible evidence. Without waiving the

objection, plaintiff will provide such limited documents as are reasonably related to the

training he is receiving and has received since the cessation of his employment with the

defendant.

48. Produce any and all transcripts from any educational institution attended by

Plaintiff from

2001 through the present.

Plaintiff objects on the grounds that the demand is overbroad, unduly

burdensome, and is not calculated to lead to admissible evidence. Without waiving the
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objection, plaintiff wil provide such limited documents as are reasonably related to the

training he is receiving and has received since the cessation of his employment with the

defendant.

49. Produce any and all documentation evidencing any further steps taken by Plaintiff

in order to mitigate his damages after the cessation of his employment with Defendant,

from July 2010 through the present.

Plaintiff objects on the grounds that the demand is overbroad, unduly

burdensome, and is not calculated to lead to admissible evidence. Without waiving the

objection, plaintiff will provide such limited documents as are reasonably related to the

training he is receiving and has received since the cessation of his employment with the

defendant, as well as any other written information he may have concerning his job

search.

50. Produce any and all documentation that relates to Plaintiffs search for, attempts to

prepare for or to obtain employment as an employee, independent contractor, consultant

or otherwise (including, but not limited to, self-employment) from July 2010 through the

present, including but not limited to:

(1) all applications for employment; resumes; curriculum vitae; cover letters;

proposals, and/or newspaper, journal, or magazine advertisements concerning any

search for work;

(2) all communications or correspondence sent to or received from any

headhunters, employment agencies, and/or placement agencies concerning any potential

employment; and

(3) all communications or correspondence sent to or received from any potential
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employers regarding any potential employment; or

(4) all interviews, offers for work, or acceptance or rejection of offers for work.

Plaintiff objects on the grounds that the demand is overbroad, unduly

burdensome, and is not calculated to lead to admissible evidence. Without waiving the

objection, plaintiff will provide such documents that may be in his possession concerning

his job search since the termination of his employment.

51. Produce any and all documentation referencing Plaintiffs employment status

subsequent to his employment with Defendant, including but not limited to (a) personnel

files, (b) job description, (c) applications, (d) resumes, (e) references, (f)

recommendations, (g) diplomas, (h) salary and proof of wages and (i) and other

documents provided during Plaintiffs initial application for a position, from July 2010

through the present.

Plaintiff objects on the grounds that the demand is overbroad, unduly

burdensome, and is not calculated to lead to admissible evidence and unintelligible

insofar as it references an "initial application."

52. Produce any and all documentation which relates or refers in any way to

Plaintifls resignation, layoff or termination from employment (or any form of self-

employment, including, but not limited to, an independent contractor or consulting

arrangement) with any employer subsequent to PlaintiìTs employrnent with Defendant.

Plaintiff objects on the grounds that the demand is overbroad, unduly

burdensome, and is not calculated to lead to admissible evidence. Without waiving the

objection, plaintiff will provide such documents that may be in his possession concerning

his job search or employment since the termination of his employment.
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53. Provide a properly executed HIPAA Compliant Medical Authorization for any

and all health care providers Plaintiff has treated or consulted with during his term of

employment with Defendant, including but not limited to therapists, psychologist,

psychiatrists and lor other mental health practitioners.

Objection on the grounds of doctor-patient and/or therapist privilege. See In re

Sims, 534 F.3d 117 (2nd Cir. 2008).

54. Produce a properly executed authorization for the release ofPlaintifls

employment records for each position held subsequent to the cessation of Plaintiffs

employment with Defendant.

Plaintiff objects on the grounds that the demand is retaliatory, overbroad, unduly

burdensome and seeks information of a private nature that is irrelevant and not calculated

to lead to admissible evidence.

55. Produce a properly executed Internal Revenue Service Tax Information

Authorization Form for the years 2004 through the present.

Plaintiff will release his federal tax return from 2007 to the present.

56. Produce all documentation concerning, referring or relating to Plaintiff's income

from 2004 through the present, including but not limited to, Federal and State lncome

Tax Returns and all attachments thereto.

Plaintiff will release his federal tax return from 2007 to the present.

57. Produce any and all documentation relating to Plaintiffs "termination interview"

as referenced in ~ 29 of Plaintiffs Complaint, including but not limited to notes, letters,

recordings, and other similarly responsive documentation.

PlaintitT will produce the tape made of such interview.
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58. Provide all documents identified or referenced in Plaintiffs response to

Defendant's First Set of Interrogatories.

Plaintiff objects on the grounds that the demand is vague and overbroad and

duplicative of other demands. Without waiving the objection, any such documents

specifically identified in plaintiffs interrogatories wil be produced.

59. Produce every document that Plaintiff intends to introduce as an exhibit at trial in

this action.

Plaintiff objects on the grounds that he does not know what he intends to

introduce as an exhibit at trial, but will exchange documents in discovery and tender all

exhibits in accordance with this judge's trial procedures.

60. Produce all documents confirming, establishing or refening to any

communication between Plaintitl and any employee of Defendant regarding any of the

allegations in Plaintiffs Complaint, between 2004 through the present.

Plaintiff will tender any documents.

61. Produce all documentation that supports, opposes, or in any way relates to

Plaintiffs Causes of Action and any other losses for which Plaintiff seeks in this action.

Plaintiff will tender any documents.

62. Produce all documentation concerning the wages, benefits, and/or other

compensation paid to Plaintiff by Defendant, including but not limited to, (a) 1099 and/or

IRS Form W-2' s, (b) payroll records, (c) health and welfare benefits plans and/or

statements, (d) 401 (k) documents, (e) pay stubs, (f) deposit records and the like, and (g)

any other compensation-related or benefit-related documents from 2004 through the

present.
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Plaintiff will tender any documents in his possession.

63. Produce any and all documentation concerning, relating to, and/or reflecting

income earned by Plaintiff from 2004 through the present, including but not limited to a)

1099 and/or IRS Form W-2's, (b) payroll records, (c) pension documents, (d) 401(k)

documents, (e) pay stubs, (f) deposit records and the like, and (i) any other compensation

related documents.

Plaintiff objects on the grounds that the demand is duplicative of other demands,

overbroad, unduly burdensome and seeks information of a private nature that is irrelevant

and not calculated to lead to admissible evidence.

64. Produce any and all of Plaintiffs banking records, including statements, notices,

and other similarly responsive documentation, from 2004 through the present.

Plaintiff objects on the grounds that the demand is duplicative of other demands,

overbroad, unduly burdensome and seeks information of a private nature that is irrelevant

and not calculated to lead to admissible evidence.

65. Produce any and all of Plaintiffs credit card statements from 2004 through the

present.

Plaintiff objects on the grounds that the demand is duplicative of other demands,

overbroad, unduly burdensome and seeks information of a private nature that is irrelevant

and not calculated to lead to admissible evidence.

66. Produce all documents concerning Plaintiffs application and qualifications for

employment with Defendant, including, but not limited to, (a) application forms, (b)

notes, (c) memoranda, (d) e-mails, and (e) verification forms.

Plaintitl objects on the grounds that the demand is duplicative of other demands,
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overbroad and unduly burdensome.

67. Provide all documentation concerning the termination of 
Plaintiffs employment

with any employer (whether by discharge, layoff, mutual agreement, resignation,

voluntary quit, or any other matter) including, but not limited to, all documents

concerning any charges, complaints, claims, or applications made or filed with any

federal, state, or local government agency, court, or other tribunal concerning any such

termination, from 2004 through the present.

Plaintiff objects on the grounds that the demand is duplicative of other demands,

overbroad, unduly burdensome and seeks information of a private nature that is irrelevant

and not calculated to lead to admissible evidence.

68. Produce Plaintiffs automatic disclosure statement pursuant to Rule 26(a) of 
the

Federal Rules of Civil Procedure.

Plaintiff will tender such documents.

69. Produce all documents identified in Plaintiffs automatic disclosure statement

pursuant to Rule 26(a) of the Federal Rules of Civil Procedure.

Plaintiff will tender such documents if any exist.

70. Produce all documents referred to in, or used in the preparation of, Plaintiffs

Complaint.

Plaintiff will tender such documents however none exist other than the EEOC

charge, the defendant's general waiver, and the recording of 
plaintiffs termination

interview.

7 i. Produce for inspection and review the hard drive of Plaintiffs personal computer,

or a copy thereof, including any and all e-mails, notes, letters, and any and all other
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documentation contained therein which pertains, in any way, to Plaintiffs tenure with

Defendant, from 2004 through the present.

Plaintiff objects on the grounds that the demand is duplicative of other demands,

overbroad, unduly burdensome and seeks information of a private nature that is irrelevant

and not calculated to lead to admissible evidence. Without waiving the objection, plaintiff

will conduct a search of any hard drive he had at the time of the incidents described in the

complaint that mention any of the defendants or allegations in the complaint.

72. Produce all documents concerning any communications with any individual(s)

whom Plaintiff believes possesses knowledge of the facts, allegations, and claims

involved in this case, from 2004 through the present.

Plaintiff objects on the grounds that the demand is duplicative of other demands,

overbroad, unduly burdensome and seeks infOlmation of a private nature that is inelevant

and not calculated to lead to admissible evidence.

73. Produce any and all documentation evidencing Defendant's employees were

aware that Plaintiff is gay and" open about it" as described in '121 of Plaintiffs

Complaint.

Plaintiff will tender such documents if any exist.

74. Produce any and all documentation evidencing Ray Maynard's purported hostility

to expressions of sexual orientation that does not conform to sex stereotypes as described

in ~ 22 of PlaintiìTs Complaint.

Plaintiff will tender such documents if any exist.

75. Produce any and all documentation evidencing complaints lodged against Plaintiff

by a customer or client of Defendant while employed by Defendant from 2004 through
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the present.

Plaintiff is not in possession of any such document.

76. Produce any and all documentation evidencing complaints lodged against Plaintiff

by a coworker while employed by Defendant from 2004 through the present

Plaintiff is not in possession of any such document.

77. Produce any and all documentation evidencing complaints lodged against Plaintiff

by a customer or client of Plaintiffs other employers from 2004 through the present.

Plaintiff is not in possession of any such document.

78. Produce any and all documentation evidencing complaints lodged against Plaintiff

by a coworker of Plaintiff while employed by other employers, from 2004 through the

present.

Plaintiff is not in possession of any such document.

79. All documents pertaining to any application by Plaintiff 
for and/or receipt of

unemployment insurance benefits, from 2004 through the present.

Plaintiff objects on the grounds that the demand is overbroad and seeks irrelevant

information but will tender any documents in his possession for 2010 to the present.

80. Produce true and accurate copies of any and all documentation issued between

Plaintiff and the New York State Department of Labor- Unemployment Insurance

Division, from 2004 through the present.

Plaintiff objects on the grounds that the demand is overbroad and seeks irrelevant

infonnation but will tender any documents in his possession for 2010 to the present.

81. All documents pertaining to any application by PlaintitI for and/or receipt of

Workers' Compensation benefits, from 2004 through the present.
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Plaintiff objects on the grounds that the demand is overbroad and seeks irrelevant

information but will tender any documents in his possession for 2009 to the present.

82. Produce true and accurate copies of any and all documentation issued between

Plaintiff and the New York State Workers' Compensation Board, from 2004 through the

present.

Plaintiff objects on the grounds that the demand is overbroad and seeks irrelevant

information but will tender any documents in his possession for 2009 to the present.

83. Produce any and all documentation supporting any alleged emotional damages

suffered by plaintiff from 2004 through the present.

Objection on the grounds of doctor-patient and/or therapist privilege. See In re

Sims, 534 F.3d 117 (2nd Cir. 2008). Without waiving the objection, if there are any non-

privileged documents, they will be tendered.

84. Produce all documents concerning, relating to and/or regarding consultation with

and/or treatment by any medical and/or mental health professional concerning and/or

regarding Plaintiffs allegations and/or claims for emotional distress and psychological

inJunes.

Objection on the grounds of doctor-patient and/or therapist privilege. See In re

Sims, 534 F.3d 117 (2nd Cir. 2008).

85. All documents concerning any other claims and/or complaints of harassment

and/or discrimination made and/or fied by Plaintiff against any prior or current

employer.

Plaintiff objects on the grounds that the demand is overbroad, unduly burdensome

and seeks information of a private nature that is irrelevant and not calculated to lead to
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admissible evidence.

86. All documents concerning any complaint filed by Plaintiff with any governental

or administrative agency against any of the named Defendant.

Other than the EEOC charge, there are no responsive documents.

87. All documents, to the extent not produced pursuant to other requests that you may

seek to introduce in evidence at the trial of this action.

Plaintiff objects on the grounds that he does not know what he intends to

introduce as an exhibit at trial, but will exchange documents in discovery and tender all

exhibits in accordance with this judge's trial procedures.

88. All documents that are relevant to the instant action but not covered by the

previous requests.

Objection on the grounds that the demand is vague and overbroad and duplicative.

Without waiving the objection, there are no responsive documents.

Dated: New York, New York
January 28, 2011

GREGORY ANTOLLINO
Attorney for Plaintiff
18-20 West 21st Street, Suite 802
New York, NY 10010

(212) 334-7397
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EMPLOYMENT COIJNSELUíG, LlTGATION, LAOR & BENEFlTS LAW

February 3, 2011

VI FIRST CLASS MAIL

Gregory Antollino, Esq.
18-20 West 21st Street, Suite 802
New York, NY 10010

Re: Zarda v, Altitude Express, Inc., et al.
Case No.: CV-10-4334 (JFB)(ARL)

Dear Mr. Antollino:

We are in receipt of Plaintiffs responses to Defendants' First Request for the

Production of Documents and First Set of Interrogatories. As previously stated in our letter of
January 28, 2011, Plaintiff has failed to comply with the Federal Rules of Civil Procedure,

despite being granted an extension of time in which to serve discovery responses. Again,

pursuant to FRCP 33 and 34 and Local Civil Rule 26.3, Plaintiff is required to respond to
Defendants' Discovery Demands within thirty (30) days of the date of service (December 16,
2010); Plaintiffs Responses were received on January 31,2011. Inasmuch as Plaintiffs mailed
envelope is not date-stamped, does not include an affdavit of service, and was served under
separate cover from Plaintiffs Response to Defendants' First Notice to Admit, Defendants take
the position that Plaintiffs' responses are untimely and violative of the FRCP and Local Civil
Rules. Accordingly, Plaintiff has waived any and all objections to Defendants' Discovery

Demands and the inclusion of boilerplate objections is improper. Specific deficiencies
identified in your client's discovery responses are listed as follows. Kindly provide complete
and adequate responses immediately.

i. Plaintiff's Response to Defendants' First Set of Interrogatories:

Interrogatory No.1: "Set forth with particularity and detail any and all efforts on the part of
Plaintiff to lodge complaints of alleged gender and/or sexual orientation discrimination with
any managerial, supervisory or Human Resources employees of Defendant, from 2001 through
the present."

Plaintiff objected to Defendants' Interrogatory on the grounds that it is "overly broad,
unduly burdensome, not calculated to lead to admissible evidence and calls for a narrative
covering a period of nearly ten years." Despite Plaintiffs belief to the contrary, Defendants'

Interrogatory requests information that is clearly relevant and material to the case at hand. As
Plaintiff alleges he was subject to both gender and sexual orientation discrimination,
Defendants properly requests information regarding the instances of purported discrimination,
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including Plaintiff s efforts to file complaints. Regarding the Interrogatory's scope, Defendants
only employed Plaintiff for portions of 2001, 2009 and 2010; an approximate three (3) year
period. As such, the scope of the Interrogatory is sufficiently narrow.

Interrogatory No.3: "Set forth with particularity and detail the basis of Plaintiffs belief that
"(i)t was known at work that (P)laintiff is gay and he was open about it," as alleged in ~21 of
Plaintiff s Complaint."

Plaintiffs response is deficient as it does not expressly provide the detail and

information sought in Defendants' Interrogatory. If Plaintiff is implying that his failure to
refute the "comments, jokes and at some times discussion regarding (his) sexuality" is the sole
basis of his belief stated in ~21 of his Complaint, then state so explicitly.

Interrogatory No.5: "Set forth with particularity and detail each and every act of alleged
gender discrimination against Plaintiff in connection with Plaintiffs employment with
Defendant from 2001 through the present, including but not limited to:

a) the date and time any alleged instance of discrimination occurred;

b) the type of discrimination experienced by Plaintiff;
c) the manner in which Plaintiff was discriminated against;
d) the individual(s) that discriminated against Plaintiff;
e) any action taken in response thereto by Plaintiff; and

any action taken in response thereto by Defendant's employees."

In addition to boiler plate objections, all of which are waived, Plaintiff s response

asserts that discrimination "is a term of art in this lawsuit that may have a legal connotation and
cannot be answered by a lay witness." Despite Plaintiffs objections, the request is clear and
unambiguous as written. Plaintiff failed to cite a legal justification for his failure to respond to
this request and made no claim as to the alleged ambiguity of the request. Moreover, a party
responding to discovery requests should exercise reason and common sense to attribute
ordinary definitions to the terms and phrases utilized in the requests. See Coleman v. Dydula,
175 F.R.D. 177, 180 (W.D.N.Y. 1997); Johnson v. Kraft Foods North America. Inc., 238
F.RD. 648 (D. Kan. 2006). Thus the answering party should generally attribute to allegedly
ambiguous terms their common, everyday meaning. Compagnie Francaise d Assurance Pour
Ie Commerce Exterieur v. Phillips Petroleum Co., 105 F.R.D. 16, 1 Fed. R. Servo 3d 167, 79
A.L.R. Fed. 763 (S.D.N.Y. 1984); Roesberg v. Johns-Mansville Corp., 85 F.R.D. 292, 298
(E.D.Pa.1980). However, in an effort to allay Plaintiffs concern regarding the equivocation of
the term "discrimination," we direct Plaintiff to his Complaint and Demand for Discovery. The
term discrimination or discriminatory appear no less than three (3) times in Plaintiffs
Complaint, including in Plaintiffs First and Second Causes of Action. The term
"discrimination" is also used in Plaintiffs third (3rd) request of his Demand for Discovery. To
provide a semantic basis for future usage of the term "discrimination," Plaintiff is directed to
themallei:inyyhiçhthetei:js llsedinhisÇomplaint anci his l)einand for Discovery.

Additionally, unless counsel does not intend to aide Plaintiff in the preparation of his
response to Defendants' Interrogatories, there should be no concern regarding discovery
demands that contain terms "that may have a legal connotation" to which a "lay witness"
cannot answer.

2
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Other than the instances outlined in Plaintiffs response to Defendants' fourth (4th)

Interrogatory, if Plaintiff contends that he \vas not subjected to further acts of alleged gender
discrimination while in the employ of Defendants, then state so explicitly.

Interrogatory No.6: "Set forth with particularity and detail each and every act of alleged
sexual orientation discrimination against Plaintiff in connection with Plaintiffs employment
with Defendant from 2001 through the present, including but not limited to:

a) the date and time any alleged instance of discrimination occurred;

b) the type of discrimination experienced by Plaintiff;
c) the manner in which Plaintiff was discriminated against;
d) the indi vidual( s) that discriminated against Plaintiff;

e) any action taken in response thereto by Plaintiff; and

f) any action taken in response thereto by Defendant's employees."

Plaintiff again states in his response that discrimination "is a term of art in this lawsuit
that may have a legal connotation and cannot be answered by a lay witness." Defendants do not
agree with Plaintiffs assertion regarding the term "discrimination" and direct Plaintiff to
Defendants' response to Plaintiffs objection to Interrogatory NO.5. Defendants reiterate their
belief that as written, the Interrogatory is sound and intellgible. Other than the instances
outlined in Plaintiff s response, if Plaintiff contends that he was not subjected to any further
acts of alleged sexual orientation discrimination while in the employ of Defendants, then state
so explicitly.

Interrogatory No. 10: "Identify with particularity and detail any and all of Plaintiffs
accounts, profiles, memberships or po stings on all social networking websites or internet

communities and forums, from 2004 through the present."

Plaintiff objects to Defendants' Interrogatory on the basis that, "the demand is overly
broad, unduly burdensome, not calculated to lead to admissible evidence and calls for an
unwarranted invasion into his privacy." On the contrary, the request is relevant and probative
of the allegations in Plaintiffs Complaint, as well as Plaintiffs measure of damages. The
requested information will offer Detèndants the ability to examine the extent to which Plaintiff
documented instances of purported adverse working conditions and/or sexual orientation and
gender discrimination. Accordingly, such information directly bears on Plaintiffs claims,
Defendants' affirmative defenses, and Plaintiffs measure of damages. The requested
information is clearly discoverable, particularly in light of Plaintiffs claim that outward
expression of non-conformity to gender and sexual-orientation stereotypes, and the awareness
of Defendants' employees thereof, resulted in an adverse working environment that eventually
led to his termination. Moreover, courts have held that this information is relevant and
discoverable, particularly where a Plaintiff has affrmatively placed his/her mental state in
issue. See e.g., Bass v. Miss Porter's School, 2009 WL 3724968, * 1 (D.Conn.

2009)("Facebook usage depicts a snapshot of the user's relationships and state of mind at the
time ofthe content's posting. Therefore, relevance of the content ofPlaintifls Facebook usage
as to both liability and damages in this case is more in the eye of the beholder than subject to
strict legal demarcations, and production should not be limited to Plaintiff s own determination
of what may be reasonably calculated to lead to the discovery of admissible evidence.");
Romano v. Steelcase Inc., 907 N.Y.S.2d 650 (N.Y.Sup., 2010). Additionally, the Second
Circuit has made it clear that individuals do not maintain a reasonable expectation of privacy in

.,
.J
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internet postings. U.S. v. Lifshitz, 369 F.3d 173 (2d Cir.2004). Accordingly, Defendants

demand that Plaintiff provide a complete and full response to their Interrogatory.

Interrogatory No. 11: "Identify with particularity and detail any and all email addresses
and/or instant message screen names utilized by Plaintiff from 2004 through the present."

Plaintiff objects to Defendants' Interrogatory on the basis that, "the demand is overly
broad, unduly burdensome, not calculated to lead to admissible evidence and calls for an
unwarranted invasion into his privacy." Notwithstanding Plaintiffs boiler plate objection,
Plaintiff s response only provides one email address and directs Defendants to, "do a search of
Plaintiff's name, Don Zarda or Donald Zarda." It is disingenuous for Plaintiff to not provide a
full and complete response to Plaintiffs Interrogatory, and to instead direct Defendants to

undertake a search of Plaintiffs name. Plaintiff inexplicably seeks to shift to Defendants the
burden of responding to Defendants own document request. Accordingly, Plaintiffs response
is grossly deficient. Defendants requested any and all of Plaintiff s email address( es), including
those not used in communication with Defendants. Plaintiffs do not state if
Don(âldonzarda.com is Plaintiffs sole email account. If that is the case, please state so
explicitly, and should Plaintiff have further email address( es)/accounts, please list them.

Additionally, Plaintiffs response is devoid of any mention of instant message screen
names that are utilized by Plaintiff. Again, should Plaintiff not have any such accounts or
screen names, please state so explicitly. Otherwise, provide a full list of Plaintiff s screen
name(s).

Interrogatories Nos. 14, 15, 16, 17:

In response to all four of the above-referenced Interrogatories, Plaintiff objects as
follows:

"Plaintiff objects on the grounds that this interrogatory brings the defendant into a

number (including subparts) exceeding the allowable maximum under Rule 33 of the Federal
Rules of Civil procedure. If the defendant obtains permission to seek interrogatories in excess
of the amount permissible by the rule, plaintiff reserves the right to assert additional objections,
including but not limited to the fact that the demand is overly broad, unduly burdensome, not
calculated to lead to admissible evidence."

Courts have held that interrogatory subparts are not to be counted as discrete subparts if
they are logically or factually subsumed within and related to the primary question. See Brown
v. Artus, 2008 WL 268171 (N.D.N.Y. Jan. 29, 2008); Cramer v. Fedco Automotive
Components Co., Inc., 2004 WL 1574691, *4 (W.D.N.Y. May 26, 2004) (citations and internal
quotations omitted). Additionally, multiple interrelated questions may constitute a single
interrogatory even though it requests that the time, place, persons present, and contents be
stated separately. See Brown, 2008 WL 268171; Cramer. 2004 WL 1574691, *4. In light of
the foregoing, Defendants have not exceeded the maximum number of Interrogatories as
outlined in F.R.C.P 33. Accordingly, Plaintiffs responses to the four Interrogatories are
deficient and Plaintiff must immediately provide complete and full responses thereto.

4
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II. Plaintiff's Response to Defendants' First Request for the Production of Documents:

In sum and substance, Plaintiffs response is devoid of substantive information and
documentation regarding Defendants' document requests and is utterly unresponsive. Plaintiff
has only provided two (2) Facebook correspondences in response to Defendants' eighty eight
(88) document requests. There are no less than fifty two (52) instances in which Plaintiff
responded to Defendants' requests by stating responsive documentation, should it exist, will be
produced. In all fifty two (52) instances, Plaintiff did not explicitly state if he is actually in
possession of responsive documentation and if so, when Defendants can expect to receive the
future production of such documentation. Accordingly, in all instances that Plaintiffs response
to a document request contains reference to the promise of future production of any responsive
documentation on an undetìned date, explicitly state whether Plaintiff is in possession of
responsive documentation and if so, when said documentation will be served.

Additionally, Plaintiff indicates throughout his responses that documentation is being
withheld due to a purported privilege. As previously instructed in ~6 and ~ 16 under the

Definitions and Rules of Construction of Defendants' First Request for the Production of
Documents, for all responsive documentation that is being withheld from any of Plaintiffs
responses due to privilege, identify the documents in Plaintiffs' Privilege Log. Accordingly,
Plaintiff is instructed to produce a Privilege Log should one not already exist.

Requests Nos. 12, 13, 14, 15, 16, 17: "Produce any and all documentation evidencing,

referring, or supporting Defendant s purported discrimination against Plaintiff as alleged in
(~20, 21, 22, 23, 24, 25) of Plaintiff s Complaint, from 2004 through the present."

Plaintiff objects to the above-referenced document requests by stating, "these demands
are duplicative." Each of these individual demands correspond to distinct allegations contained
within different paragraphs of Plaintiffs Complaint. Therefore, Plaintiffs universal objection
to these requests is without merit. Additionally, in asserting his objection to Defendants'

document requests, Plaintiff implies that the paragraphs and individual allegations contained in
his own Complaint are "duplicative". Nevertheless, Plaintiffs objection is baseless and a
complete and full responses to Defendants' requests must be provided.

Request No. 32: "Produce any and all documentation evidencing Plaintiffs accounts, profies,
and/or memberships on all social networking websites or internet communities and forums,
including but not limited to Facebook, Myspace, Twitter, and Friendster, from 2004 through
the present."

Plaintiff s objection to this document request states that, "the demand is overbroad,
unduly burdensome, and seeks information of a private nature that is irrelevant and not
calculated to lead to admissible evidence." First, as previously stated, the Second Circuit has
made it clear that individuals do not maintain a reasonable expectation of privacy in internet
postings. U.S. v. Lifshitz, 369 F.3d 173 (2d Cir.2004). Insomuch as memberships and accounts
on social networking sites invariably relate to internet communication and interaction, i.e.
postings, Plaintiff does not have an expectation of privacy. Additionally, the requested

documentation is clearly discoverable, especially in light of Plaintiffs claims that outward
expression of non-conformity to gender and sexual-orientation stereotypes, and the awareness
of Defendants' employees thereof, resulted in an adverse working environment that eventually

5
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led to his termination. Moreover, as previously stated in Defendants' response to Plaintiff s
objection to Interrogatory No. 11, courts have held that this information is relevant and
discoverable, particularly where a Plaintiff has placed his/her mental state in issue. See e.g.,
Bass v. Miss Porter's School, 2009 WL 3724968, * 1 (D.Conn. 2009)("Facebook usage depicts
a snapshot of the user's relationships and state of mind at the time of the content's posting.
Therefore, relevance of the content of Plaintiffs Facebook usage as to both liability and
damages in this case is more in the "eye of the beholder" than subject to strict legal
demarcations, and production should not be limited to Plaintiff s own determination of what
may be reasonably calculated to lead to the discovery of admissible evidence."); Romano v.
Steelcase Inc., 907 N.Y.S.2d 650 (N.Y.Sup., 2010). Accordingly, Plaintiff 

must provide a full

and complete response to Defendants' request.

Request No. 33: "Produce any and all documentation evidencing Plaintiffs utilization of
social networking websites, including but not limited to Facebook, Myspace, Twitter,

Friendster, and LinkedIn internet communities and internet forums, including but not limited to
po stings , messages, uploaded photographs, video and audio, from 2004 through the present."

Plaintiffs objection to this document request states that, "the demand is overbroad,
unduly burdensome and seeks information of a private nature that is irrelevant and not
calculated to lead to admissible evidence." Again, for the reasons stated above in Defendants'
response to Plaintiffs objection to document request No. 32, Plaintiffs objection is without
merit. Moreover, as memberships and accounts on social networking sites invariably relate to
internet communication and interaction, i.e. postings, Plaintiff does not have an expectation of
privacy, especially when such accounts are used to make postings or communication regarding
the allegations contained in Plaintiffs Complaint. The two (2) documents produced thus far by
Plaintiff perfectly evidence this point. In an effort to focus Defendants' request for the purpose
of Plaintiff s response, Defendants agree to amend their request as follows:

"Produce any and all documentation evidencing Plaintiffs utilization of social networking
websites, including but not limited to Facebook, Myspace, Twitter, Friendster, and LinkedIn
internet communities and internet forums, including but not limited to postings, messages,
uploaded photographs, video and audio, from 2004 through the present regarding the
allegations contained in Plaintiff s Complaint."

Request No. 34: "Produce any and all documentation evidencing Plaintiffs utilization of
social networking websites, including but not limited to Facebook, Myspace, Twitter,

LinkedIn, and Friendster, internet communities and intemet forums relating to, reflecting
and/or regarding Plaintiffs expression of an emotional feeling, from 2004 through the
present."

Plaintiffs objection to this document request states that, "the demand is overbroad,
unduly burdensome and seeks information of a private nature that is irrelevant and not
calculated to lead to admissible evidence." Defendants' request is clearly discoverable in light
of the reasons outlined in Defendants' response to Plaintiffs objection to document request
No. 32. However, should Plaintiff provide an affidavit stating that he is not pursuing
emotional damages in this case, and claims to not suffer severe and lasting embarrassment,
humiliation and anguish due to any conduct by Defendants, we will agree to withdra\v the
request. See Hodge v. Citv of Long Beach, 2006 WL 1211725 (E.D.N.Y. 2006). Failing such

6
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an occurrence, PlaintitT must immediately provide a full and complete response to Defendants'
request.

Requests Nos. 35: "Produce any and all documentation evidencing Plaintiffs utilization of
social networking websites, including but not limited to Facebook, Myspace, Twitter, and

Friendster, internet communities and internet forums relating to, reflecting and/or regarding
Plaintiffs employment with Defendant, from 2004 through the present."

In response to this request, Plaintiff states that, "(wJithout waiving the objection,
plaintiff has produced the emails that Joanne Maynard Sent him on Facebook." Please state if
Plaintiff has produced all responsive documentation in his possession. Should Plaintiff have
additional responsive documentation, please produce same immediately.

Requests Nos. 36: "Produce any and all documentation evidencing Plaintiffs utilization of
social networking websites, including but not limited to Facebook, Myspace, Twitter, and

Friendster, internet communities and internet forums relating to, ret1ecting and/or regarding
any of the allegations contained in Plaintiffs Complaint, from 2004 through the present."

See the above response to Plaintiffs objection to Defendants' document request No.

35.

Request No. 51: "Produce any and all documentation referencing Plaintifts employment
status subsequent to his employment with Defendant, including but not limited to (a) personnel
files, (b) job description, (c) applications, (d) resumes, (e) references, (f) recommendations, (g)
diplomas, (h) salary and proof of wages and (i) and other documents provided during

Plaintiff s initial application for a position, from July 2010 through the present."

Beyond Plaintiffs general objections, Plaintiff states that the request is, "unintelligible
insofar as it references an 'initial application.'" First, Plaintiffs effort to respond to this request
is insincere. Plaintiff should not have been inhibited from responding to the request even if he
had a semantic issue with the meaning of "initial application." Additionally, as previously
stated, a party responding to discovery requests should exercise reason and common sense to
attribute ordinary definitions to the terms and phrases utilized in the requests. See Coleman v.
Dvdula, 175 F.R.D. 177, 180 (W.D.N.Y. 1997); Johnson v. Kraft Foods North A.merica. Inc.,
238 F.R.D. 648 (D. Kan. 2006). Thus the answering party should generally attribute to
allegedly ambiguous terms their common, everyday meaning. Compagnie Francaise

d'Assurance Pour Ie Commerce Exterieur v. Phillips Petroleum Co., 105 F.R.D. 16, 1 Fed. R.
Servo 3d 167, 79 A.L.R. Fed. 763 (S.D.N.Y. 1984); Roesberg v. Johns-Mansvile Corp., 85

F.R.D. 292, 298 (E.D.Pa.1980). Should Plaintiff require further clarification of the term,
Defendants request documents provided during the beginning of the application process of any
sought after employment subsequent to Plaintiffs termination with Defendants.

Request No. 53: "Provide a properly executed HIPAA Compliant Medical Authorization for
any and all health care providers Plaintiff has treated or consulted with during his term of
employment with Defendant, including but not limited to therapists, psychologist, psychiatrists
and lor other mental health practitioners."

PlaintitT objects to this document request on the grounds of, "doctor-patient and/or
therapist privilege. See In re Sims, 534 F.3d 117 (2nd Cir. 200&)." However, it is a longstanding

7
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tenet of New York law that by claiming emotional damages in an employment discrimination
lawsuit, the plaintiff has placed his mental state in issue, thus waiving his right to
confidentiality of probative medical documentation relevant to his mental state. See,~,
Anderson v. City of New York, No. 05 Civ. 54422(ERK)(MDG), 2006 WL 1134117, at *1

(E.D.N. Y. Apr. 28, 2006) (where plaintiff claims to have suffered emotional distress as a result
of the defendant's conduct, "plaintiff has placed her mental condition at issue ... and

consequently has waived her right to prevent the disclosure of her mental health records");
Cuoco v. United States Bureau of Prisons, No. 98 Civ. 9009(WHP), 2003 WL 1618530, at *2

(S.D.N.Y. Mar. 27, 2003) ("(Plaintiff) directly put her mental and emotional state at issue
when she claimed damages for emotional distress in this action. That damages claim
consequently waived any psychotherapist-patient privilege for ... psychologist's notes and
statements relevant to the time and subject matter of this action."). Should Plaintiff provide an
affdavit stating that he is not pursuing emotional damages in this case, and claims to not suffer
severe and lasting embarrassment, humiliation and anguish due to any conduct by Defendants,
we will agree to withdraw the request. See Hodge v. City of Long Beach, 2006 WL 1211725
(E.D.N. Y. 2006)(stating that upon placing his mental state at issue, the plaintiff had the option
of either producing a HIP AA compliant release form or withdrawing any and all claims for
emotional damages).

Request No. 54: "Produce a properly executed authorization for the release of Plaintiffs
employment records for each position held subsequent to the cessation of Plaintiffs
employment with Defendant."

Plaintiff s objection to this request states that, "the demand is retaliatory, overbroad,

unduly burdensome and seeks information of a private nature that is irrelevant and not
calculated to lead to admissible evidence." Defendants' inquiry into Plaintiffs employment
subsequent to his termination by Defendants is relevant. Defendants' request is probative of
Plaintiff's efforts to mitigate his damages and directly relate to the causes of action outlined in
Plaintiffs Complaint and, when applicable, his corresponding damage calculations. As such, it
is evident that the purpose of Defendants' document request is not retaliatory and is relevant to
the case at bar. Moreover, the time frame established by the request is suffciently narrow.
Accordingly, Plaintiff must provide a full and complete response immediately.

Request No. 63: "Produce any and all documentation concerning, relating to, and/or reflecting
income earned by Plaintiff from 2004 through the present, including but not limited to a) 1099
and/or IRS Form W-2's, (b) payroll records, (c) pension documents, (d) 401(k) documents, (e)
pay stubs, (f) deposit records and the like, and (i) any other compensation-related documents."

Plaintiffs objection to this request states that, "the demand is duplicative of other
demands, overbroad, unduly burdensome and seeks information of a private nature that is
irrelevant and not calculated to lead to admissible evidence." Again, Defendants' inquiry into
Plaintiff's income subsequent to Defendants' termination of Plaintiff is relevant. Defendants'
request is probative of Plaintiffs efforts to mitigate his damages and directly relate to the
causes of action outlined in Plaintiffs Complaint and, when applicable, his corresponding

damage calculations. As such, the purpose of Defendants' document request is relevant to the
case at bar, as it evidences Plaintiffs earned income both before and after his termination.
Moreover, the timeframe established by the request is sufficìently narrow and not overbroad.
Accordingly, Plaintiff must provide a full and complete response immediately.

8
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Request No. 64: "Produce any and all of Plaintiffs banking records, including statements,
notices, and other similarly responsive documentation, from 2004 through the present."

Plaintiffs objection to this request states that, "the demand is duplicative of other

demands, overbroad, unduly burdensome and seeks information of a private nature that is
irrelevant and not calculated to lead to admissible evidence." Again, Defendants' inquiry into
Plaintiff s income subsequent to Defendants' termination of Plaintiff is relevant. Moreover, the
timeframe established by the request is suffciently narrow and not overbroad. Additionally,
Plaintiff has placed his mental state at issue by alleging damages in this action. Courts have
held that a Plaintiff s spending patterns and financial activity provide evidence of their activity
and mental state. Chiquelin v. Efunds Corp., 2003 WL 21459581 (S.D.N.Y, 2003) (Complete
credit card statements of former employee relevant to age discrimination lawsuit, since
statements reflected employee's activity and mental state). Accordingly, Plaintiff must provide
a full and complete response immediately.

Request No. 65: "Produce any and all of Plaintiffs credit card statements from 2004 through
the present."

Plaintiffs objection to this request states that, "the demand is duplicative of other

demands, overbroad, unduly burdensome and seeks information of a private nature that is
irrelevant and not calculated to lead to admissible evidence." For the reasons outlined in

Defendants' response to Plaintiffs objection to document request No. 64, Defendants' inquiry

is clearly relevant. Chiquelin v. Efunds Corp., 2003 WL 21459581 (S.D.N.Y, 2003) (Complete
credit card statements of former employee relevant to age discrimination lawsuit, since
statements reflected employee's activity and mental state). Moreover, the time 

frame

established by the request is sufficiently narrow and not overbroad. Accordingly, Plaintiff must
provide a full and complete response immediately.

Request No. 66: "Produce all documents concerning Plaintiffs application and qualifications
for employment with Defendant, including, but not limited to, (a) application forms, (b) notes,
(c) memoranda, (d) e-mails, and (e) verification forms."

Plaintiffs objection to this request states that, "the demand is duplicative of other
demands, overbroad, and unduly burdensome." Contrary to Plaintiffs assertion, the request is
not overbroad and is suffciently narrowed to documentation relating to Plaintiffs employment
with Defendants. Moreover, the requested documentation is probative of Plaintiffs
employment with Defendants, and as such, materially relevant to the case at bar. Accordingly,
Plaintiff must provide a full and complete response immediately.

Request No. 67: "Provide all documentation concerning the termination of Plaintiffs
employment with any employer (whether by discharge, layoff, mutual agreement, resignation,
voluntary quit, or any other matter) including, but not limited to, all documents concerning any
charges, complaints, claims, or applications made or filed with any federal, state, or local
governent agency, court, or other tribunal concerning any such termination, from 2004
through the present."

Plaintiffs objection to this request states that, "the demand is duplicative of other
demands, overbroad, unduly burdensome and seeks information of a private nature that is

9
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irrelevant and not calculated to lead to admissible evidence." The requested documentation is
clearly relevant and is probative of his employment application with Detèndants and the

allegations in Plaintiff's Complaint regarding claims made about his employment history. As
such, the demand is discoverable and Plaintiffs objection is improper. Accordingly, Plaintiff
must provide a full and complete response immediately.

Request No. 72: "Produce all documents concerning any communications with any

individual(s) whom Plaintiff believes possesses knowledge of the facts, allegations, and claims
involved in this case, from 2004 through the present."

Plaintiffs objection to this request states that, "the demand is duplicative of other

demands, overbroad, unduly burdensome and seeks information of a private nature that is
irrelevant and not calculated to lead to admissible evidence." In an effort to resolve this
discovery dispute, Defendants agree to narrow their request to those communications relating
to or concerning the allegations in Plaintiffs Complaint and Plaintiff's claims for damages.

Request No. 83: "Produce any and all documentation supporting any alleged emotional
damages suffered by plaintiff from 2004 through the present."

Plaintiff objects to these document requests on the grounds of, "doctor-patient and/or
therapist privilege. See In re Sims. 534 F.3d 117 (2nd Cir. 2008)." However, it is a longstanding
tenet of New York law that by claiming emotional damages in an employment discrimination
lawsuit, the plaintiff has placed his mental state in issue, thus waiving his right to
confidentiality of probative medical documentation relevant to his mental state. See,~,
Anderson v. City of New York, No. 05 Civ. 54422(ERK)(MDG), 2006 WL 1134117, at *1

(E.D.N.Y. Apr. 28,2006) (where plaintiff claims to have suffered emotional distress as a result
of the defendant's conduct, "plaintiff has placed her mental condition at issue ... and

consequently has waived her right to prevent the disclosure of her mental health records");
Cuoco v. United States Bureau of Prisons, No. 98 Civ. 9009(WHP), 2003 WL 1618530, at *2

(S.D.N.Y. Mar. 27, 2003) ("(Plaintiff) directly put her mental and emotional state at issue
when she claimed damages for emotional distress in this action. That damages claim
consequently waived any psychotherapist-patient privilege for .., psychologist's notes and
statements relevant to the time and subject matter of this action."). Should Plaintiff provide an
affidavit stating that he is not pursuing emotional damages, and claims to not suffer severe and
lasting embarrassment, humiliation and anguish due to any conduct by Defendants, we will
agree to withdraw the request. See Hodge v. City of Long Beach, 2006 WL 1211725
(E.D.N.Y. 2006)(stating that upon placing his mental state at issue, the plaintiff had the option
of either producing a HIP AA compliant release form or withdrawing any and all claims for
emotional damages).

Request No. 84: "Produce all documents concerning, relating to and/or regarding consultation
with and/or treatment by any medical and/or mental health professional concerning and/or
regarding Plaintiff s allegations and/or claims for emotional distress and psychological

injuries."

Plaintiff objects to these document requests on the grounds of, "doctor-patient and/or
therapist privilege. See In re Sims. 534 F.3d 117 (2nd Cir. 2008)." For the reasons outlined in
Defendants' response to Plaintiffs objection to document request No. 83, Defendants' inquiry

10
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is clearly relevant. Accordingly, Plaintiff must provide a full and complete response
immediately.

Request No. 85: "All documents concerning any other claims and/or complaints of harassment
and/or discrimination made and/or filed by Plaintiff against any prior or current employer."

Plaintiff s objection to this request states that, "the demand is overbroad, unduly
burdensome and seeks information of a private nature that is irrelevant and not calculated to
lead to admissible evidence." The requested documentation is clearly relevant and is probative
of the allegations in Plaintiffs Complaint regarding claims made about his employment
history. As such, the demand is discoverable and Plaintiffs objection is improper. In an effort
to resolve this discovery dispute, Defendants agree to narrow their request from 2005 through
the present. Accordingly, Plaintiff must provide a full and complete response immediately.

Failure to produce complete and adequate responses to these demands within ten (10)
days of the date of this letter wil result in Defendants seeking judicial intervention to compel
discovery in this matter

Kindly contact me should you have further questions regarding these matters.

Very truly yours,

ZABELL & ASSOCIJ,ES, P.C.",/' /'''/~~
/ /'/ /. ,,/ c'.J/FJ // ,////;7 /

/~~. ..c;~:/:.:;:;:/ ///¿./ /// ,..;0/ /' '/
Sal'ßåbeL,J/ //

cc~Clien( /J ,/

i;/
;.
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Counseling and Advising Clients Exclusively on Laws of the Workplace

ZAELL & ASSOCLA.TES, P.C.
4875 SlJNRISE HIGHWAY
SUlTE 300
BOHEMIA, NEW YORK 11716

TEL. 631-589-7242
FAX. 631-563-7475
wwvv.Laborlawsny.com

Saul D. Zabell
SZabell(a1aborlawsnv.com

bell & Associates, P .c.
EMPLOYlI&\¡ì COUNSELIiG, LITGATlON, LABOR& BENEFlTS LAW

February 7, 2011

VIA FIRST CLASS MAIL &.
ELECTRONIC MAIL

Gregory Antollino, Esq.
18-20 West 21st Street, Suite 802
New York, NY 10010

Re: Zarda Y. Altitude Express, Inc., et al.
Case No.: CV-10-4334 (JFB)(ARL)

Dear Mr. Antollino:

We write in furtherance of our letter of February 3, 2011 and to confirm that we are in
receipt of Plaintiffs document production bates stamp No. 000001 - 000081 and two (2) audio
files. Upon review, we find that Plaintiffs document response is again violative ofF.R.C.P. 34
(b )(2)(E). The documents are not produced as they are maintained in the ordinary course of
business and further, Plaintiff failed to identify which documents are responsive to each of
Defendants' numbered requests. Accordingly, Plaintiff must amend his document response and
comply with the rules of document production as outlined in the F.R.C.P. 34.

Kindly contact me should you have further questions regarding this matter.

Very truly yours,

ZABELL &. ASSOClAT:ES, r.C.. /

SáulZabell

cc: Client

/
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Tdomanick laborlawsn .com

From:
Sent:
To:
Subject:

SZabell(flaborlawsny, com
Thursday, February 10, 2011 2:00 PM
T domanick(flaborlawsny. com
Fwd: Zarda v. Altitude Express, Inc.

Sent from a mobile location

Saul D. Zabell

Zabell & Associates, P.C.
4875 Sumise Highway
Bohemia, NY 11716

631-589-7242

Begin forwarded message:

From: Gregory Antollino -Cgregory 1 00 1 O(cverizon.net:;;
Date: February 10,20111:37:30PMEST
To: "SZabell(claborlawsny.com" -CSZabeiicmlaborlawsny.com:?

Subject: Re: Zarda Y. Altitude Express, Inc.

Mr. Zabell,

In response to your letter, I do not intend to give you an explanation for the amendment, which should
be readily apparent with the modified and additional causes of action, as well as the more detailed
pleading of facts. Leave to amend is freely given. Let me know your position on amendment: consent or
no consent. Based on your representation about the videotape, I intend to clean up those allegations to
denote deliberate loss of custody rather than destruction.

As for your bilious letters about discovery, i do not intend to waste time answering them and address
each of your frivolous exhaltations of form over substance - Le., the idea that plaintiff must reproduce
documents as "kept in the regular course of business." What could that mean for an individual who
likely keeps his documents in a box in his closet? I've skimmed your other points and won't be
responding. If you want to discuss any individual item that you believe i am withholding, you pick up the
phone and calL. I don't intend to get into a letter writing campaign so that you can bil your client more
and attempt to impress him by cc'ing him lots of letters. If after discussing the items you don't like what
I'm willing to do, then you have your recourse.

Gregory Antollino

On 2/9/11 4:57 PM, "Robert Garafola" .-RGarafolaßYlaborlawsny.net;, wrote:

Please see attached.

1
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Robbrt M. Garafola, Paralegal Zabell
& Associates, PC
4875
-(blocked: :blocked: :blocked: :blocked: :http://maps.google .com/maps?f=q &11 =en&geocode=&g=945+ E+J
eric1o+Tumpike, +H untington, + N ew+ Y ork+ 117 46&sl1 -37.0625,-

95.677 068&sspn=42. 310334, 82.265625&ie= UTF8&z= 1 6&iw loc==addr&om == 1;: Sunrise Highway
-cblocked:: blocked ::blocked:: blocked: :http://maps. google.com/maps?f=q &hl-en&geocode-&q-945+ E+Jericho+Turnpike. + H unti
ngton,+ New+ Y o1'k+ 1 17 46&sll-37 .0625, -95.677068&sspn-42.3 10334.82.265625&ie-UTF8&z-16&iwloc-addr&onr 1)0

Bohemia, NY 11716 Office: 631-589-7242
SZabellCâlaborlawsny. com

Fax: 631-563-7475

Website: LaborLawsNY.com
PLEASE TAKE NOTICE: This communication, including attachments, may contain information that is confidential and protected by
the attorney/client or other privileges. It constitutes non-public information intended to be conveyed only to the designated
recipient(s). If the reader or recipient of this communication is not the intended recipient, an employee or an agent of the intended
recipient who is responsible for delivering it to the intended recipient, or you believe that you have received this communication in
error, please notify the sender immediately by return e-mail and promptly delete this e-mail, including attachments, without reading
or saving them in any manner. The unauthorized use, dissemination, distribution, or reproduction of this e-mail, including
attachments, is prohibited and may be unlawfuL. Receipt by anyone other than the intended recipient(s) is not a waiver of any
attorney/client or other privilege.
IRS Circular 230 disclosure: To ensure compliance with requirements imposed by the IRS, we inform you that any tax advice
contained in this communication (including any attachments) was not intended or written to be used, and cannot be used, for the
purpose of (i) avoiding tax-related penalties under federal, state or local tax law or (ii) promoting, marketing or recommending to
another party any transaction or matter addressed herein.

Gregory Antollino, Esq.
18-20 West 21st Street, Suite 802
New York, NY 10010

(212) 334-7397
www.antollino.com
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Saul D. Zabell, Esq.

ZABELL & ASSOCIATES, P.e.
4875 Sunrise Highway, Suite 300
Bohemia, New York 11716
TeL. (631) 589-7242
Fax (631) 563-7475

UNITED STATES DISTRICT COURT
EASTERi~ DISTRICT OF NEW YORK

DONALD ZARDA~ Case No,: CV-1O-4334 (JFB)(ARL)

Plaintiff,
DEFENDANT ALTITUDE
EXPRESS, INC., d/b/a SKYDIVE
LONG ISLAND'S SECOND
REQUEST FOR THE
PRODUCTION OF DOCUMENTS
TO PLAINTIFF

- against-

ALTITUDE EXPRESS, INC., d/b/a SKYDIVE LONG
ISLAND~ and R.J\Y MAYNARD~

PLEASE TAKE NOTICE that, Defendant ALTITUDE EXPRESS, INC., d/b/a
SKYDIVE LONG ISLAND (hereinafter, "Defendant"), by and through their attorneys,
ZABELL & ASSOCIATES, p,c., hereby requests, pursuant to Federal Rules of Civil
Procedure 26 and 34 and Local Civil Rule 26.3, which are incorporated by reference herein, that
Plaintiff produces for inspection and copying all documents as that term is defined by Local Rule
26.3. Production is to be made at the offices of ZABELL & ASSOCIATES, p,c., attorneys for
Defendant, located at 4875 Sunrise Highway, Suite 300, Bohemia, NY 11716 within thirty (30)
days from the date of service hereof.

DEFINITIONS and RULES of CONSTRUCTION

The following definitions and rules of construction apply throughout these Document
Requests:

1. This request for documents is addressed to Plaintiff and his attorneys. If the requested
documents are known by Plaintiff to exist, but are not in his or his attorneys' possession,
custody or control, Plaintiff shall so indicate or produce documents which show the name
of the person(s) or entity/entities having custody of such documents and the location of
the documents.

)L. "Documents" is defined to be synonymous in meaning and equal in scope to the usage of
this term in Fed. R. Civ. P. 34(a) and Local Rule 26.3, including without limitation,
electronic or computerized date compilations. A draft or non-identical copy is a separate
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document within the meaning of this term.

3. "Concerning" means relating to, referring to, describing, evidencing or constituting.

4. If any document responsive to any requests has been lost, mutilated or destroyed, so state
and identify each such document and state to which request the document v'lould have
been responsive.

5. Each document shall be clearly labeled individually or by group to indicate to which
specific request for production herein it is responsive and, if it is intended to be
responsive to more than one request, it shall be clearly labeled individually or by group
to indicate all requests for production to which it is responsive. If there are no
documents in your possession, custody or control which are responsive to a particular
request, so state and identify each such request.

6. (a) Where a claim of privilege is asserted in objecting to any means of discovery or

disclosure, and an answer is not provided on the basis of such assertion;

1. Plaintiff shall identify the nature of the which is being claimed and, if the

privilege is governed by state law, indicate the state's privilege rule being
invoked;

11. The following information shall be provided in the objection, unless
divulgence of such information would cause disclosure of the allegedly
privileged information; and

llL. For documents: (i) the type of document (e.g., letter or memorandum); (ii)
the general subject matter of the document, (iii) the date of the document;
and (iv) such other information as is suffcient to identify the document,
including, where appropriate, the author of the document, the addresses of
the document, and any other recipients shown in the document, and, where
not apparent, the relationship of the author, addresses, and recipients to

each other;

(b) Where a claim of privilege is asserted in response to discovery or disclosure, and
information is not provided on the basis of such assertion, the information set forth in
paragraph (a) above shall be furnished in writing at the time of the respónse to such
discovery or disclosure, unless otherwise ordered by the court.

7. "And; or "or" shall be construed either disjunctively or cortunctively as necessary to
bring within the scope of the disclosure request all documents that might otherwise be

construed as outside the scope. "Each" shall be construed to include the word "every,"
and "every" shall be construed to include the v'lord "each." "Any" shall be construed to

"any."

8. "Complaint" means the complaint filed by Plaintiff in this action.

2
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9. "Answer" means the answer filed by Defendant in this action.

10. "Concerning," "referring," "relating," "concern," "relate" or "refer" means and includes:
with respect to, referring to, relating to, purporting, pertaining, involving, embodying,
mentioning, establishing, evidencing, comprising, connected with, commenting on,
responding to, prepared in connection with, prepared as a result of, showing, discussing,
describing, analyzing, reflecting, presenting, or constituting.

11. "Person" means all individuals and entities including, without limitation, sole
proprietorships, associations, companies, partnerships, joint ventures, corporations,
trusts, estates, or any governental body, agency or officiaL.

12. References to the plural shall include the singular, and retèrences to the singular shall
include the pluraL. Any pronoun shall include the masculine, feminine or neutral gender,
as in each case may be appropriate.

13. "Plaintiff' means the Plaintiff in this action, DONALD ZARDA, as well as his agent(s),
or any other person or entity acting on her behalf or with his knowledge and/or

authorization.

14. "Defendant" means the Defendant in this action, AL IllUDE EXPRESS, INC., doa
SKYDIVE LONGISLAND, (hereinafter "Defendant"), including, but not limited to, its
directors, administrators, agents or employees.

15. "Social networking site" means any web site that enables users to create a public andíor
semi-public profie within the vvebsite, and to articulate or generate a list of other users
with whom users share a connection. Social networking sites include but are not limited
to Bebo, Classmates.com, Facebook, Flickr, Friendtèed, Friendster, Myspace, Smugmug,
Tumblr, Twitter, and YouTube.

16. If any responses are vvithheld under a claim of privilege or work product doctrine, set

forth the privilege, identify each person having knowledge or information for which you
claim the privilege, and identify each document containing the information for which
you claim the privilege, including (l) the type of document, (2) a description of the

subj ect matter of the document, (3) the date of the document, (4) the name( s) and

address( es) of each person who viewed the document, and (5) a statement of the basis
upon which the privilege is claimed.

l7. All Document Requests herein are continuing in nature, so as to require Plaintiff to
supplement or amend his responses in accordance with Federal Rule of Civil Procedure
26(e).

"
.J
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DOCUMENTS REQUESTED

1. Produce any and all documentation regarding communication bet\veen Plaintiff and
Advanced Skin Fitness, its principals, managing partners, and/or employees, including
but not limited to letters, emails, Facebook messages, Myspace messages, memoranda
and other similarly responsive documentation, from 2005 through the present.

2. Produce any and all documentation regarding communication between Plaintiff and
William Moore, including but not limited to letters, emails, Facebook messages, Myspace
messages and other similarly responsive documentation, from 2005 through the present

3. Produce any and all documentation regarding salary or monies earned by Plaintiff from
Advanced Skin Fitness, including but not limited to checks, W-2 forms, financial reports,
and other similarly responsive documentation, from 2005 through the present.

4. Produce any and all documentation regarding Plaintiffs ownership interest, employment

\vith and/or work performed for Advanced Skin Fitness, including but not limited to
invoices, employee time records, employee agreements/contracts, employee manuals,

memoranda, correspondence, and other similarly responsive documentation from 2005
through the present.

5. Produce any and all documentation regarding Plaintiffs ownership of and/or interestin
Advanced Skin Fitness, including but not limited to corporate filings, certificates of
incorporation, corporate taxation documents, shareholder agreements, partnership

agreements, and other similarly responsive documentation, from 2005 through the

present.

6. Produce any and all correspondence between Plaintiff and Marko Markovich, including
but not limited to letters, emails, Facebook messages, Myspace messages and other
similarly responsive documentation from 2005 through the present.

4
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7. Produce any and all correspondence between Plaintiff and Marko Markovich regarding

Plaintiffs employment with Defendants and his termination thereoI~ including but not
limited to letters, emails, Facebook messages, Myspace messages and other similarly
responsive documentation from 2005 through the present.

Dated: Bohemia, New York
February 9,2011

By:

ZABELL & ASSOClA TES, P.e.

Attorneys/or ~~/// ~/ /
/ ;/'p:/ /,'////,/ ///'

/// ,?/
/// ./ ,ý-

Sat'i D. Za eI1, Esq.

4875 S ise Highway, Suite 300
80 ia, New York 11716

Tel: (631) 589-7242
Fax: (631) 563-7475

szabe ll(alaborlawsn Y. net

5
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AFFIDAVIT OF SERVICE

STATE OF NEW YORK )

)

)

ss:

COUNTY OF SUFFOLK

ROBERT GAR~FOLA, being duly s\vorn, deposes and says:

1. That I am over eighteen years of age and am not a party to this action.

2. That on the 9th day of February, 2011, I served a copy of Defendants Second Request for
the Production of Documents and Defendant's Supplemental Response to Plaintiffs First
Request for the Production of Documents, annexed hereto, upon:

Gregory Antollino, Esq.
18-20 West 21st Street, Suite 802

New York, NY 10010

3. via First Class Mail at the address listed above, same being the address designated for

that purpose, by depositing a true copy of the same enclosed in a properly addressed

wrapper in a depository under the exclusive care and custody of the United States Postal
Service.

Sworn to before me
this 9th day of February, 2011.

-1~~'U:Ry~¡Ji'ik(~"' 1

Rosemary Emrick
Notary Public Stte Of New YOI'

L¡i..01EM61908
Qualifd in Sufk Coly

My Commtssion Exirs 06i04ì20l.
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Counseling and Advising Clients Exclusively on Laws of the Workplace

ZAELL&ASSOCIATES, P.C.
4875 SUNRISE HIGHWAY
SuiTE 300

BOHEMIA, NEW YORK 11716

TEL. 631-589-7242

FAJ.631-563-7475
ww.Laborlawsny.com

Saul D. ZabeIl
SZabe ll(ilaborlawsnv. combelL & Associates, P .c.

EMPLOYMENT COl.JNSELUíG, LITIGATION, LAOR 
& BENEFIS LAW

March 18,2011

VIA ELECTRONIC MAIL

Gregory Antollino, Esq.
18-20 West 21 st Street, Suite 802
New York, NY 10010

Re: Zarda y. Altitude Express, Inc., et al.
Case No.: CV-IO-4334 (JFB)(ARL)

Dear Mr. Antollino:

To date, we have yet to receive a response to Defendant's Second Request for the

Production of Documents, dated February 9, 2011. Pursuant to F.R.C.P. 26 and 34(b) and Local
Civil Rule 26.3, Plaintiff was required to respond within thirty (30) days of the service of
Defendant's Request. Accordingly, due to Plaintiffs failure to respond timely, Plaintiff 

has waived

any and all objections to Defendant's Request and must provide full and complete responses
immediately. Should you fail to do so, we will seek 

judicial intervention.

Additionally, we are available to confer with you telephonically on March 24, 2011 at
2:30 p.m. regarding the outstanding discovery issues.

Kindly contact me if 
you have questions regarding the content of 

this letter.

Very truly yours,

ZAB~bL/§LMS~Çl'~i.§.,J~;C,
/ // /rY //'

/~/~l/~p .,//7// jf;//;:f
~ g(~íßãteÍi

/"/"
/;/

f/'"/
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Tdomanick laborlawsn .com

From:
Sent:
To:
Cc:
Subject:

Gregory Antollino (gregory1 001 O~verizon.netJ
Friday, March 18, 20114:16 PM
Robert Garafola
T domanick~laborlawsny. com
Re: Zarda v. Altitude Express

I'm sorry. I've gotten many things from you but no second demand. Please resend and I'll be happy to respond as soon
as possible, assuming its not another 85 demands. I obviously disagree that objections have been waived.

On 3/18/113:18 PM, "Robert Garafola" .:RGarafolacPlaborlawsny.net;: wrote:

Please see attached.

Robert rafola

Zabell & Associates, P.C.

4875 Sunrise Highway, Suite 300
Bohemia, New York 11716

631-589-7242
www.LaborLawsny.com -:http://www.laborlawsny.com/ -:blocked: : http://www.laborlawsny.com/:: ::
PLEASE TAKE NOTICE: This communication, including attachments, may contain information that is confidential and
protected by the attorney/client or other privileges. It constitutes non-public information intended to be conveyed only to
the designated recipient(s). If the reader or recipient of this communication is not the intended recipient, an employee or
an agent of the intended recipient who is responsible for delivering it to the intended recipient, or you believe that you
have received this communication in error, please notify the sender immediately by return e-mail and promptly delete this
e-mail, including attachments, without reading or saving them in any manner. The unauthorized use, dissemination,
distribution, or reproduction of this e-mail, including attachments, is prohibited and may be unlawfuL. Receipt by anyone
other than the intended recipient(s) is not a waiver of any attorney/client or other privilege.
IRS Circular 230 disclosure: To ensure compliance with requirements imposed by the IRS, we inform you that any tax
advice contained in this communication (including any attachments) was not intended or written to be used, and cannot be
used, for the purpose of (i) avoiding tax-related penalties under federal, state or local tax law or (ii) promoting, marketing
or recommending to another party any transaction or matter addressed herein.

Gregory Antollino, Esq.
18-20 West 21st Street, Suite 802
New York, NY 10010

(212) 334-7397
www.antollino.com

1
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Counseling and Advising Clients Exclusively on Laws of the Workplace

ZAELL & ASSOCIA.TES, P.C.
4875 SL.JNRISE HIGHWAY
SUlTE 300
BOHElvII, NEW YORK 11716

TEL. 631-589-7242

FAX. 631-563-7475
ww.Laborlawsny.com

Saul D. Zabell
SZabelliIlabor lawsnv. combell & Associates, P .C.

EMPLOYMENT COlJNSELUíG, LITGATION, LAOR & BENEFIS LAW

March 18,2011

Vli ELECTRONIC MAIL

Gregory Antollino, Esq.
18-20 West 21st Street, Suite 802
New York, NY 10010

Re: Zarda v, Alttude Express, Inc" et at.
Case No.: CV-10-4334 (JFB)(ARL)

Dear Mr. Antollino:

We write in response to your March 18, 2011 emaiL. We 
find your statements to be

dishonest and divergent to objective written correspondence between our respective offces.
Notwithstanding your claims to the contrary, you indeed received Defendant's Second Request for
the Production of Documents. See Exhibit "A." These demands, dated February 9, 2011, were

served upon you via email by Robert Garafola at 4:57 p.m. and by first class mail in connection
with Defendants' Supplemental Responses to Plaintiffs First Request for the Production of
Documents. See Exhibit "B" - "C."

Inasmuch as you have indicated email is your preferred method of contact, we find it
hard to believe you did not receive: (1) our February 9, 2011 cover letter; (2) our February 9, 2011
regarding Plaintiffs Proposed Amended Complaint; (3) Defendants' Supplemental Document
Production; and (4) Defendants' Second Request for the Production of Documents: all of which
were attached to our February 9, 2011 emaiL. See Exhibit "c." You obviously did receive this
email, and all attachments thereto, as on February 10,2011, you responded directly to the February
9, 2011 email from Robert Garafola and our February 9, 2011 regarding Plaintiffs Proposed
Amended Complaint via emaiL. See Exhibit "D." Assuming, arguendo, you experienced technical
difficulties, we even served these documents via the "old school" method of first class maiL. See
Affidavit of Service attached to Exhibit "A."

Based upon the foregoing, you have been in possession of Defendants' Second Request
for the Production of Documents since February 9, 2011, and have failed to respond in a timely
marier. As such, Plaintiff has waived any and all objections to these demands, and must provide
complete and adequate responses immediately. Should you fail to do so by March 22, 2011, we
wil seek judicial intervention.
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Zabell & Associates, P .c.
&'IPLOYMEN COUNSELtNG, LIIGATION, LAOR & B&'lS LAW

Moreover, you have yet to respond to our proposed telephone conference date of March
24,2011.

Kindly contact me if you have questions regarding the content ofthis letter.

Very truly yours,

ZABELL & l\-8CJÁTÊ~ P.e.
, // .,;:J// /;/"c

///// / ~//.// // // /' //// . / ¿~i,rY/
Sã~lZ7

E~
cc: Client
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Saul D. Zabell, Esq.

ZABELL & ASSOCIATES, P.e.
4875 Sunrise Highway, Suite 300
Bohemia, New York 11716
TeL. (631) 589-7242
Fax (631) 563-7475

UNITED STATES DISTRICT COURT
EASTERi,\ DISTRICT OF NE\V YORK

DONALD ZARDA, Case No.: CV-L0-4334 (JFB)(ARL)

Plaintiff,
DEFENDANT ALTITUDE
EXPRESS, INC., d/b/a SKYDIVE
LONG ISLAND'S SECOND
REQUEST FOR THE
PRODUCTION OF DOCUMENTS
TO PLAINTIFF

- against-

ALTITUDE EXPRESS, INC.~ d/b/a SKYDIVE LONG
ISLAND, and RA. Y MAYNARD,

Defendants.

PLEASE TAKE NOTICE that, Defendant ALTITlJIDE EXPRESS, INC., d/b/a
SKYDIVE LONG ISLAND (hereinafter, "Defendant"), by and through their attorneys,
ZABELL & ASSOCIATES, P.c., hereby requests, pursuant to Federal Rules of Civil
Procedure 26 and 34 and Local Civil Rule 26.3, which are incorporated by reference herein, that
Plaintiff produces for inspection and copying all documents as that term is defined by Local Rule
26.3. Production is to be made at the offices ofZABELL & ASSOCIATES, p,c., attorneys tàr
Defendant, located at 4875 Sunrise Highway, Suite 300, Bohemia, NY 11716 within thirty (30)
days from the date of service hereof.

DEFINITIONS and RULES of CONSTRUCTION

The following definitions and rules of construction apply throughout these Document
Requests:

1. This request for documents is addressed to Plaintiff and his attomeys. If the requested

documents are known by Plainti11 to exist, but are not in his or his attorneys' possession,
custody or control, Plaintiff shall so indicate or produce documents which show the name
of the person(s) or entity/entities having custody of such documents and the location of
the documents.

2. "Documents" is defined to be synonymous in meaning and equal in scope to the usage of
this term in Fed. R. Civ. P. 34(a) and Local Rule 26.3, including \vithout limitation,
electronic or computerized date compilations. A draft or noii-identical copy is a separate
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document within the meaning of this term.

3. "Concerning" means relating to, referring to, describing, evidencing or constituting.

4. If any document responsive to any requests has been lost, mutilated or destroyed, so state
and identify each such document and state to which request the document would have

been responsive.

5. Each document shall be clearly labeled individually or by group to indicate to which
specific request for production herein it is responsive and, if it is intended to be
responsive to more than one request, it shall be clearly labeled individually or by group
to indicate all requests for production to which it is responsive. If there are no
documents in your possession, custody or control which are responsive to a particular
request, so state and identify each such request.

6. (a) Where a claim of privilege is asserted in objecting to any means of discovery or

disclosure, and an answer is not provided on the basis of such assertion;

l. Plaintiff shall identify the nature of the which is being claimed and, if the

privilege is governed by state law, indicate the state's privilege rule being
invoked;

11. The following information shall be provided in the objection, unless
divulgence of such information would cause disclosure of the allegedly
privileged information; and

iil. For documents: (i) the type of document (e.g., letter or memorandum); (ii)

the general subject matter of the document, (iii) the date of the document;
and (iv) such other information as is sufficient to identify the document,
including, where appropriate, the author of the document, the addresses of
the document, and any other recipients shown in the document, and, where
not apparent, the relationship of the author, addresses, and recipients to

each other;

(b) Where a claim of privilege is asserted in response to discovery or disclosure, and
information is not provided on the basis of such assertion, the information set forth in
paragraph (a) above shall be furnished in writing at the time of the response to such
discovery or disclosure, unless otherwise ordered by the court.

7. "And" or "or" shall be construed either disjunctively or conjunctively as necessary to
bring within the scope of the disclosure request all documents that might otherwise be

construed as outside the scope. "Each" shall be construed to include the word "every,"
and "every" shall be construed to include the \vord "each." "Any" shall be construed to

8. "Complaint" means the complaint filed by Plaintiff in this action.

ì"-
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9. ;'Ans\ver" means the ansvver filed by Defendant in this action.

10. "Concerning," "referring," "relating," "concern," "relate" or "refer" means and includes:
\vith respect to, referring to, relating to, purporting, pertaining, involving, embodying,
mentioning, establishing, evidencing, comprising, connected with, commenting on,
responding to, prepared in connection with, prepared as a result of, showing, discussing,
describing, analyzing, reflecting, presenting, or constituting.

11. "Person" means all individuals and entities including, without limitation, sole
proprietorships, associations, companies, partnerships, joint ventures, corporations,
trusts, estates, or any governental body, agency or officiaL.

12. References to the plural shall include the singular, and references to the singular shall
include the pluraL. Any pronoun shall include the masculine, feminine or neutral gender,
as in each case may be appropriate.

13. "Plaintiff' means the Plaintiff in this action, DONALD ZARDA, as well as his agent(s),
or any other person or entity acting on her behalf or with his knowledge and/or

authorization.

14. "Defendant" means the Defendant in this action, ALTITUDE EXPRESS, INC., dba
SKYDIVE LONG ISLAND, (hereinafter "Defendant"), including, but not limited to, its
directors, administrators, agents or employees.

i 5. "Social networking site" means any web site that enables users to create a public and/or
semi-public profie within the \vebsite, and to articulate or generate a list of other users
with whom users share a connection. Social networking sites include but are not limited
to Bebo, Classmates.com, Facebook, Flickr, Friendfeed, Friendster, Myspace, Smugmug,
Tumblr, Twitter, and YouTube.

16. If any responses are withheld under a claim of privilege or work product doctrine, set

forth the privilege, identify each person having knowledge or information for which you
claim the privilege, and identify each document containing the information for which

you claim the privilege, including (1) the type of document, (2) a description of the

subject matter of the document, (3) the date of the document, (4) the name(s) and

addressees) of each person who viewed the document, and (5) a statement of the basis
upon \vhich the privilege is claimed.

17. All Document Requests herein are continuing in nature, so as to require Plaintiff to
supplement or amend his responses in accordance with Federal Rule of Civil Procedure
26(e).

~
.)
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DOCUMENTS REQUESTED

1. Produce any and all documentation regarding communication between Plaintiff and
Advanced Skin Fitness, its principals, managing partners, and/or employees, including
but not limited to letters, emails, Facebook messages, Myspace messages, memoranda
and other similarly responsive documentation, from 2005 through the present.

2. Produce any and all documentation regarding communication between Plaintiff and
\Villiam Moore, including but not limited to letters, emails, Facebook messages, Myspace
messages and other similarly responsive documentation, from 2005 through the present

3. Produce any and all documentation regarding salary or monies earned by Plaintiff from
Advanced Skin Fitness, including but not limited to checks, W-2 forms, financial reports,
and other similarly responsive documentation, from 2005 through the present.

4. Produce any and all documentation regarding Plaintiffs o\vnership interest, employment
with and/or work performed for Advanced Skin Fitness, including but not limited to
invoices, employee time records, employee agreements/contracts, employee manuals,

memoranda, correspondence, and other similarly responsive documentation from 2005
through the present.

5. Produce any and all documentation regarding Plaintiffs ownership of and/or interest in
Advanced Skin Fitness, including but not limited to corporate tìlings, certitìcates of
incorporation, corporate taxation documents, shareholder agreements, partnership

agreements, and other similarly responsive documentation, from 2005 through the

present.

6. Produce any and all correspondence between Plaintiff and Marko Markovich, including
but not limited to letters, emails, Facebook messages, Myspace messages and other
similarly responsive documentation from 2005 through the present.

4
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7. Produce any and all correspondence between Plaintiff and Marko lvlarkovich regarding
Plaintiffs employment with Defendants and his termination thereof, including but not
limited to letters, emails, Facebook messages, Myspace messages and other similarly
responsive documentation from 2005 through the present.

Dated: Bohemia, New York
February 9, 2011

By:

ZABELL & ASSOCLHES, p.e.
Attornevs for DeJøa7?~ "//~////' -;E /.//. ç'Y~'-" ,//,./

/~/ /' /
/// /' ./~

Satii D. z~eú, Esq.
4875 ~~se Highway, Suite 300
Boheia, New York 11716

Tel: (631) 589-7242

Fax: (631) 563-7475

szabe Wí:laborlawsn V. net

)
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AFFIDAVIT OF SERVICE

STATE OF NEW YORK )

)

)

ss:

COUNTY OF SUFFOLK

ROBERT GARAFOLA, being duly s\vorn, deposes and says:

1. That I am over eighteen years of age and am not a party to this action.

2. That on the 9th day of February, 2011, I served a copy of Defendants Second Request for

the Production of Documents and Defendant's Supplemental Response to Plaintiffs First
Request for the Production of Documents, annexed hereto, upon:

Gregory Antollino, Esq.
18-20 West 21't Street, Suite 802

New York, NY 10010

3. via First Class Mail at the address listed above, same being the address designated for

that purpose, by depositing a true copy of the same enclosed in a properly addressed

wrapper in a depository under the exclusive care and custody of the United States Postal
Service.

.ROBERT GARAFOLA

Sworn to before me
this 9th day of February, 2011._,7 F r

ll~c5+ ARy~in3L~c~ Vv'," 'd-

Rosemary Emflck
Notar Public Stte Of New Y ort

La.;.01EM61903
Qualífd in Sufk Coty

My Coml1ssion Elirs 08i;20 l?
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Counseling and Advising Clients Exclusively on Laws of (he

Zabell & Associates, P.c.
ZABELL & ASSOCLUES, P.C.
4875 Sirf-rRISE HlGffVAY
SL1TE 300
BOHEML\'l''EWYORK 117ì6

TEL. 631-589-7242
FAX. 631-563-7475
Vv'Vw.Laborlawsny.com

Saul D. labell

SZabe il!1V.iaborlawsn v. com

,..& .. -~¥¥,,*H & .~~++¿h,,~~-æ ~~ e¥,kR -.2; $ "". __~,..æ_.R____a_EhP_, ,-~.¿;

EMPLOYMEN1 COUNSELING, LlTGATION, UBOR & BENEFlS LAW

February 9, 2011

VIA FIRST CLASS MAIL &
ELECTRONIC MAIL

Gregory AntoHino, Esq.
18-20 vVest 21st Street, Suite 802
New York, NY 10010

Re: Zarda v. Altitude Express, Iìiic., et al.
Case No.: CV-W-4334 (JFB)(ARL)

Dear NfL Anto Hino :

Enclosed please find Defendants' Supplemental Response to Plaintiffs First Request
for the Production of Documents. Additionally, enclosed please find Defendants' Second

Request for the Production of Documents

Kindly contact me should you have further questions regarding this matter.

Very truly yours,

ZABELL & ASSOCU.TES, P.e.

;/~/' ~~~~
6//~. /// ~~~

/// y //ý/ //g/
Saul7éf

ß.

?:C/ i'cy': ient
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Blank Page 1 of 1

Robert Garafola

From: Robert Garafola ¡RGarafola~laborlawsny.netl
Sent: Wednesday, February 09, 2011 4:57 PM

To: 'gregory1001 O~verizon.net

Cc: 'Saul D. ZabelI'; 'tdomanick~laborlawsny.com'

Subject: Zarda v. Altitude Express, Inc.

Attachments: 2-9-11 Itr to adv.pdf; 2-9-11 Itr to adv re discovery.pdf; Defs Supplemental Doc Respons.pdf;
Defs Second Doc Demands.pdf

Please see attached.

Robert M. Garafola,
Paralegal

Zabell &
Associates, PC
4875 Sunrise Highway
Bohemia, .Ny 11 ìl6

r~
Please direct questions I L I
regarding tiils Email to saull IOffice: 631-589-7242D. Zabel! I !E-mail:! 'SZabell~laborlawsnycom

JFax: 631-56H475

Please direct all questions
regarding this mail to

Saul D. Zabell

Website: LaborLawsNY.com

attorney/client or other privileges. It constitutes non-public information intended to be conveyed only to the designated recipient(s). If the
reader or recipient of this communication is not the intended recipient. an employee or an agent of the intended recipient who is
responsible for delivering it to the intended recipient, or you believe that you have received this communication in error, please notify the
sender immediately by return e-mail and promptly delete this e-mail. including attachments, without reading or saving them in any
manner. The unauthorized use, dissemination, distribution. or reproduction of this e-mail. including attachments. is prohibited and may
be unlawfuL. Receipt by anyone other than the intended recipient(s) is not a waiver of any attorney/client or other privilege.

IRS Circular 230 disclosure: To ensure compliance with requirements imposed by the IRS, we inform you that any tax advice contained
in this communication (including any attachments) was not intended or written to be used. and cannot be used. for the purpose of (i)
avoiding tax-related penalties under federal. state or local tax law or (ii) promoting, marketing or recommending to another party any
transaction or matter addressed herein.

2/9/2011
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Tdomanick laborlawsn .com

From:
Sent:
To:
Subject:

SZabellC§laborlawsny. com
Thursday, February 10, 20112:00 PM
T domanickC§laborlawsny. com
Fwd: Zarda v. Altitude Express, Inc.

Sent from a mobile location

Saul D. Zabel!
Zabell & Associates, P.e.
4875 Sunrise Highway
Bohemia, NY 11716

631-589-7242

Begin forwarded message:

From: Gregory Antollno ~gregory1 00 1 00iverizon.net:?
Date: February 10,2011 1:37:30 PM EST
To: "SZabeiirmlaborlawsny.com" ~SZabeii~laborlawsny.com:?
Subject: Re: Zarda v. Alttude Express, Inc.

Mr. Zabell,

In response to your letter, I do not intend to give you an explanation for the amendment, which should
be readily apparent with the modified and additional causes of action, as well as the more detailed
pleading of facts. Leave to amend is freely given. Let me know your position on amendment: consent or
no consent. Based on your representation about the videotape, I intend to clean up those allegations to
denote deliberate loss of custody rather than destruction.

As for your bilious letters about discovery, I do not intend to waste time answering them and address
each of your frivolous exhaltations of form over substance - i.e., the idea that plaintiff must reproduce
documents as IIkept in the regular course of business.1I What could that mean for an individual who
likely keeps his documents in a box in his closet? I've skimmed your other points and won't be
responding. If you want to discuss any individual item that you believe I am withholding, you pick up the
phone and call. I don't intend to get into a letter writing campaign so that you can bill your client more
and attempt to impress him by cc'ing him lots of letters. If after discussing the items you don't like what
I'm willing to do, then you have your recourse.

Gregory Antollino

On 2/9/114:57 PM, "Robert Garafola" o(RGarafolaêlaborlawsny.net;; wrote:

Please see attached.

1

Case 2:10-cv-04334-JFB-AYS   Document 34-5   Filed 04/13/11   Page 44 of 58 PageID #: 365



Robert M. Garafola, Paralegal Zabell
& Associates, PC
4875
-(blocked: :blocked: :blocked:: blocked: :http://maps. google .com/maps ?f=g &hl =en&geocode=&g=945+ E+J
ericho+Turnpike.+Huntington,+New+York+ 11746&sll-37.0625,'
95.6 77068&ssp n=42. 31 03 34, 82.26562 5&ie= UTF8&z-16&iw locaddl'&om = 1;: 8umise Highway
~blocked: :blocked: :blocked: :bloeked: :http://maps. google ,co m/maps ?f=g &hl-en&geocode-&g-945+ E+Jerieho+ Tump ike. + H un ii
ngton.+ New+ York+ 117 46&sll=37, 0625. '95,677068&sspn=42.310334,82.265625&ie=UTF8&z= i 6&iwloc=addr&om= 1;;

Bohemia, j\ry 11716 Office: 631-589-7242

E-maH: SZabell6.laborlawsny,com

Fax: 631-563-7475

Website: LaborLawsNY.com

PLEASE TAKE NOTICE: This communication, including attachments, may contain information that is confidential and protected by
the attorney/client or other privileges. It constitutes non-public information intended to be conveyed only to the designated
recipient(s). If the reader or recipient of this communication is not the intended recipient, an employee or an agent of the intended
recipient who is responsible for delivering it to the intended recipient, or you believe that you have received this communication in
error, please notify the sender immediately by return e-mail and promptly delete this e-mail, including attachments, without reading
or saving them in any manner. The unauthorized use, dissemination, distribution, or reproduction of this e-maH, including
attachments, is prohibited and may be unlawfuL. Receipt by anyone other than the intended recipient(s) is not a waiver of any
attorney/client or other privilege.
IRS Circular 230 disclosure: To ensure compliance with requirements imposed by the IRS, we inform you that any tax advice
contained in this communication (including any attachments) was not intended or written to be used, and cannot be used, for the
purpose of (i) avoiding tax-related penalties under federal, state or local tax law or (ii) promoting, marketing or recommending to
another party any transaction or matter addressed herein.

Gregory Antollino, Esq,
18-20 West 21st Street, Suite 802
New York, NY 10010

(212) 334-7397
www.antollino.com

2

Case 2:10-cv-04334-JFB-AYS   Document 34-5   Filed 04/13/11   Page 45 of 58 PageID #: 366



Case 2:10-cv-04334-JFB-AYS   Document 34-5   Filed 04/13/11   Page 46 of 58 PageID #: 367



Tdomanick laborlawsn .com

From:
Sent:
To:
Cc:
Subject:
Attachments:

Gregory Antollino (gregory1 001 O(§verizon.net)
Friday, March 18,2011 5:36 PM
SZabell(§laborlawsny. com
T domanick(§laborlawsny. com
Re: Zarda
response_second demand. pdf

Here's the response, which, at your insistence, shall be put in the maiL.

GA

On 3/18/115:16 PM, "Gregory Antollino" o(gregorylO010(§verizon.net:; wrote:

You are right. I did get the email, but this is the first time i am seeing this demand, which apparently got lost in the
shuffle of multiple documents in one email, and i don't have a paper copy here. Whatever the explanation, it has been
overlooked, and will be responded to shortly. If you want to take the position that any objections have been waived for
something i overlooked, you can make that argument to the judge. It seems obvious that you will stop at nothing to
protect the bad advice you gave your client to fire mine. That is what is fueling this litigation - justifying your bad advice.
Perhaps a disinterested attorney should look at this case with fresh eyes to advise both you and your client as to
whether a scorch-the-earth litigation, which is lining your pockets at your clients expense, is the best way to approach
this dispute. But that is between you and your malpractice carrier.

For what it is worth, we will have a discussion on the 24th at 230, but I can see now that you don't give in on the
slightest formality, so i doubt it will result in any mutual compromise. I will however read your comments and be
prepared to discuss them with you then.

GA

On 3/18/115:01 PM, "Robert Garafola" o(RGarafola(§laborlawsny.net:; wrote:

Please see attached.

Robert Ga

Zabell & Associates, P.C.

4875 Sunrise Highway, Suite 300
Bohemia, New York 11716

631-589- 7242
www.LaborLawsny.com .:http://www.laborlawsny.com/ .:blocked:: http://www.laborlawsny.com/:; :;
PLEASE TAKE NOTICE: This communication, including attachments, may contain information that is confidential and
protected by the attorney/client or other privileges. It constitutes non-public information intended to be conveyed only to
the designated recipient(s). If the reader or recipient of this communication is not the intended recipient, an employee or
an agent of the intended recipient who is responsible for delivering it to the intended recipient, or you believe that you
have received this communication in error, please notify the sender immediately by return e-mail and promptly delete this
e-mail, including attachments, without reading or saving them in any manner. The unauthorized use, dissemination,
distribution, or reproduction of this e-mail, including attachments, is prohibited and may be unlawfuL. Receipt by anyone
other than the intended recipient(s) is not a waiver of any attorney/client or other privilege.
IRS Circular 230 disclosure: To ensure compliance with requirements imposed by the IRS, we inform you that any tax

i
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adviceçontained in this communicatioi, ,.licluding any attachments) was not intendt: written to be used, and cannot be

used, for the purpose of (i) avoiding tax-related penalties under federal, state or local tax law or (ii) promoting, marketing
or recommending to another party any transaction or matter addressed herein.

Gregory Antollino, Esq.
18-20 West 21st Street, Suite 802
New York, NY 10010

(212) 334-7397
www.antollino.com

Gregory Antollino, Esq.
18-20 West 21st Street, Suite 802
New York, NY 10010

(212) 334-7397
www.antollino.com

2
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK
- - - - -- - --- - - - - -- --- - --- ---- -- -- - - - - - - -- - -- -- - -- - - -- - - -- - -- -- - - -- X

DONALD ZARDA, RESPONSE TO
SECOND REQUEST
FOR DOCUMENTS

Plaintiff, 10-cv-04334-JFB -ARL

-against-

ALTITUDE EXPRESS, INC.,
dba Skydive Long Island, and RAY MAYNARD,

Defendants,

Plaintiff, through his attorney, hereby responds to defendants' second request for

documents as follows:

1. Produce any and all documentation regarding communication between Plaintiff and

Advanced Skin Fitness, its principals, managing partners, and/or employees, including but

not limited to letters, emails, Facebook messages, MySpace messages, memoranda and other

similarly responsive documentation, from 2005 through the present.

Response: Plaintiff objects on the grounds that the demand is overbroad and seeks

documents that are irrelevant to this litigation and not calculated to lead to the discovery of

admissible evidence.

2. Produce any and all documentation regarding communication between Plaintiff and

Willam Moore, including but not limited to letters, emails, Facebook messages, MySpace

messages and other similarly responsive documentation, from 2005 through the present.

Response: Plaintiff objects on the grounds that the demand is overbroad and seeks

1
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documents that are irrelevant to this litigation and not likely to lead to discoverable evidence.

Additionally, insofar as Wiliam Moore was plaintiffs lover during much of this time, the

demand is a bad faith and patent invasion into plaintiffs and Mr. Moore's personal privacy.

3. Produce any and all documentation regarding salary or monies earned by Plaintiff

from Advanced Skin Fitness, including but not limited to checks, W -2 forms, financial

reports, and other similarly responsive documentation, from 2005 through the present.

Response: Plaintiff objects on the grounds that the demand is overbroad and seeks

documents that are irrelevant to this litigation and not likely to lead to discoverable evidence.

Without waiving this objection, plaintiff will produce evidence of his earnings, if any, from

Advanced Skin Fitness from the time of his termination from Altitude Express to the present.

4. Produce any and all documentation regarding Plaintiffs ownership interest,

employment with and/or work performed for Advanced Skin Fitness, including but not

limited to invoices, employee time records, employee agreements/contracts, employee

manuals, memoranda, correspondence, and other similarly responsive documentation from

2005 through the present.

Response: Plaintiff objects on the grounds that the demand is vague overbroad and

seeks documents that are irrelevant to this litigation and not likely to lead to discoverable

evidence. Without waiving this objection, plaintiff wil produce evidence of his earnings, if

any, from Advanced Skin Fitness from the time of his termination from Altitude Express to

the present.

5. Produce any and all documentation regarding Plaintiffs ownership of and/or interest

in Advanced Skin Fitness, including but not limited to corporate fiings, certificates of

incorporation, corporate taxation documents, shareholder agreements, partnership

agreements, and other similarly responsive documentation, from 2005 through the present.

Response: Plaintiff objects on the grounds that the demand is vague overbroad and

2
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seeks documents that are irrelevant to this litigation and not likely to lead to discoverable

evidence. Without waiving this objection, plaintiff wil produce evidence of his earnings, if

any, from Advanced Skin Fitness from the time of his termination from Altitude Express to

the present.

6. Produce any and all correspondence between Plaintiff and Marko Markovich,

including but not limited to letters, emails, Facebook messages, MySpace messages and other

similarly responsive documentation from 2005 through the present.

Response: Plaintiff objects on the grounds that the demand is and seeks documents

that are irrelevant to this litigation and not likely to lead to discoverable evidence. Without

waiving this objection, plaintiff will conduct a search to see if he has any emails that he has

exchanged with Markovich and produce them.

7. Produce any and all correspondence between Plaintiff and Marko Markovich

regarding Plaintiffs employment with Defendants and his termination thereof, including

but not limited to letters, emails, Facebook messages, MySpace messages and other

similarly responsive documentation from 2005 through the present.

Response: Plaintiff has already produced all emails in his possession regarding his

employment at Altitude Express, thus this demand has is duplicative and has been

responded to.

Dated: New York, New York
March 18,2011

lsI
GREGORY ANTOLLINO GA 5950
Attorney for Plaintiff
18-20 West 2 i st Street, Suite 802
New York, NY 10010

3
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Counseling and Advising Clients Exclusively on Laws of the Workplace

ZAELL & ASSOCIATES, P.C.
4875 SUNRISE HIGHWAY
SUITE 300
BOHEMIA, NEW YORK 1176

TEL 631-589-7242
FAX. 631-563-7475
ww.Laborlawsny.com

Saul D. Zabell
SZabeUç¡laborlawsny.com

bell & Associates, P.c.
EMPLOYMEN COUNSELING, LlTGATION, LAOR & BENEFlTS LAW

March 21,2011

VIA ELECTRONIC MAIL

Gregory Antollino, Esq.
18-20 West 21 st Street, Suite 802
New York, NY 10010

Re: Zarda v. Altitude Express, Inc., et al.
Case No.: CV-I0-4334 (JFB)(ARL)

Dear Mr. Antollno:

We write in connection with Plaintiffs response to Defendants' Second Request for the
Production of Documents received at 5:36 pm on Friday, March 18,2011. In light of 

the fact the

response was generated a mere twenty (20) minutes after you acknowledged prior receipt of the
demands, we could not have been surprised by its deficient content and haphazard construction.
We were however surprised by your indictment of our firm which precipitated your service of
discovery response which is indisputably deficient and untimely. Regardless of your post-hoc
efforts to rationalize or qualify your failures in discovery, Plaintiff has waived any and all
objections and complete responses are immediately due and owing.

After pondering the ever-deteriorating level of discourse between our respective offces
and Plaintiffs latest shortcoming in discovery, one can only conclude you are either unwiling to

comply with the requirements imposed by the Federal Rules or, in the alternative, are unable to
do so. To the extent the answer is found in the later, rather than embark in baseless attacks
fueled by unqualified supposition, perhaps you might consider an altemative approach.

Specifically, to the extent you lack the necessary resources to respond to Defendants' discovery
demands and/or deficiency letters in a timely manner, you would be well served to contact us to
coordinate dates certain by which you will respond. As is our practice, should an adversary take
such an affiimative step toward compliance, we typically respond in-kind. However, as this
litigation has advanced, our wilingness to do so has subsided in large measure to your personal
attacks and self-styled rhetoric regarding the manner in which this office practices. As
unpalatable as the discovery process may be to you and your client, you have yet to cite an
instance where we were not in full compliance with the applicable rules of practice.
Accordingly, be advised, our efforts to elicit complete discovery from your client wil not be
deterred by your actions. To that end, we refer to the following deficiencies, all of which must
be cured on or before March 25, 2011:
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Zabell & Associates, P .c.
EMPLOYMENT COUNSELING, LIIGATION, LABOR & BENEFtTS LAW

i. Plaintiff's Response to Defendants' Second Request for the Production of Documents:

Request No.1: "Produce any and all documentation regarding communication between Plaintiff
and Advanced Skin Fitness, its principals, managing partners, and/or employees, including but
not limited to letters, emails, Facebook messages, Myspace messages, memoranda and other
similarly responsive documentation, from 2005 through the present."

Plaintiff objected to this Request on the grounds that "the demand is overbroad and seeks
documents that are irrelevant to this litigation and not calculated to lead to the discovery of
admissible evidence." To the contrary, Plaintiffs employment history and related

communication are relevant to the case at hand: they directly correspond to the measure of and
mitigation of Plaintiffs damages. Additionally, in light of Plaintiffs attempt to collect
unemployment and Workers' Compensation benefits, the requested documentation wil
demonstrate any employment Plaintiff may currently or have previously had with Advanced Skin
Fitness. Accordingly, Defendants' request is proper and sound. Please provide the requested

documentation immediately.

Request No.2: "Produce any and all documentation regarding communication between Plaintiff
and Wiliam Moore, including but not limited to letters, emails, Facebook messages, Myspace
messages and other similarly responsive documentation, from 2005 through the present."

Plaintiff objected to this Request on the grounds that "the demand is overbroad and seeks
documents that are irrelevant to this litigation and not calculated to lead to discoverable
evidence. Additionally, insofar as William Moore was plaintiffs lover during much of this time,
the demand is a bad faith and patent invasion into plaintiffs and Mr. Moore's personal privacy."
Preliminarily, the personal privacy of Mr. Moore is not relevant to the case at hand and any
concerns he may have should be directed to our attention from his counseL. Insomuch as Wiliam
Moore is the clinical director and owner of Advanced Skin Fitness, the requested documentation
wil demonstrate potential mitigation of Plaintiffs damages vis-à-vis employment with

Advanced Skin Fitness. The requested documents also relate to Plaintiff s efforts to receive
unemployment and Workers' Compensation benefits. Additionally, as Wiliam Moore was
Plaintiffs "lover during much of this time," the requested correspondence can also bear on

Plaintiffs claim of emotional damages in connection with this action. However, should Plaintiff
provide an affidavit stating that he is not pursuing emotional damages in this case, and claims to
not suffer severe and lasting embarrassment, humiliation and anguish due to any conduct by
Defendants, we wil agree to limit the request as follows:

"Produce any and all documentation regarding communication between Plaintiff and William
Moore, including but not limited to letters, emails, Facebook messages, Myspace messages and
other similarly responsive documentation, from 2005 through the present regarding employment,
monies received, salary, ownership interests with Advanced Skin Fitness."

ÛilHltiê.fê¿eipf ôfâriAffdåvifås/òûtliñêdäbóve,Pläiritifft11üstprovide a full and
complete response to Defendants' Document Request immediately.
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Zabell & Associates, P .c,
EMPLOYMENT COUNSELING, LITGATION, LAOR & BENEFITS LAW

Request No.3: "Produce any and all documentation regarding salary or monies earned by
Plaintiff from Advanced Skin Fitness, including but not limited to checks, W-2 fonns, financial
reports, and other similarly responsive documentation, from 2005 through the present."

Beyond Plaintiffs boilerplate objections, Plaintiff states that he, "wil produce evidence
of his earnings, if any, from Advanced Skin Fitness from the time of his tennination from
Altitude Express to the present." However, Defendants rèquested documentation from 2005, and
not from the tennination of Plaintiffs employment with Defèndants. This information is

pertinent to Plaintiffs measure of Damages. Additionally, Plaintiff does not state when
Defendants can expect the requested documentation to be prodcuced. Accordingly, Plaintiff must
both provide documentation from the requested time period and provide a date as to when
Plaintiff wil serve same.

Request No.4: "Produce any and all documentation regarding Plaintiffs ownership interest,
employment with and/or work performed for Advanced Skin Fitness, including but not limited to
invoices, employee time records, employee agreements/contracts, employee manuals,

memoranda, correspondence, and other similarly responsive documentation from 2005 through
the present."

Again, after boilerplate objections, Plaintiff states that he, "will produce evidence of his
earnings, if any, from Advanced Skin Fitness from the time of his tennination from Altitude
Express to the present." This response is obviously a careless copy from the previous response to

Defendants' third (3rd) Request and is wholly deficient and unresponsive. Defendants' request

for documentation regarding Plaintiffs ownership interest, employment with and/or work
performed for Advanced Skin Fitness remains unanswered. For an additional discussion, see the
above response Plaintiff's objection to Defendants' third (3ld) Request. Accordingly, Plaintiff
must provide a full and complete response immediately.

Request No.5: "Produce any and all documentation regarding Plaintiff's ownership of and/or
interest in Advanced Skin Fitness, including but not limited to corporate fiings, certificates of
incorporation, corporate taxation documents, shareholder agreements, partnership agreements,

and other similarly responsive documentation, from 2005 through the present."

As in his response to Defendants' fourth (4th) request, Plaintiff states that he, "will
produce evidence of his earnings, if any, from Advanced Skin Fitness from the time of his
termination from Altitude Express to the present." Again, this response is a blatant and careless
copy of Plaintiff's response to Defendants' third (3rd) Request and is wholly deficient and

unresponsive. For an additional discussion, see the above response Plaintiff's objection to
Defendants' third (3rd) Request. Defendants' request for documentation regarding Plaintiffs
ownership of and/or interest in Advanced Skin Fitness remains unanswered. Accordingly,

Plaintiff must provide a full and complete response immediately.
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Zabel1 & Associates, P.c.
EMPLOYMENT COUNSELING, LITlGATrON, LAOR & BENEFIS LAW

Request No.6: "Produce any and all correspondence between Plaintiff and Marko Markovich,
including but not limited to letters, emails, Facebook messages, Myspace messages and other
similarly responsive documentation from 2005 through the present."

After boilerplate objections, Plaintiff states that he "wil conduct a search to see if he has
any emailsthathehasexchangedwithMarkoMarkovichandproducethem...However.this
demand was not limited to e-mails, but to any and all correspondence, including social

networking sites. Insomuch as Plaintiff has admitted that he was a "friend" with Marko
Markovich on Facebook for a period of time in his February 4, 2011 letter to Judge Bianco, it is
likely Plaintiff corresponded with Mr. Markovich. Please advise as to when Plaintiff expects to
conduct his search for correspondence and when the production of any responsive documentation
wil be served.

We request that Plaintiff provide full and complete responses to Defendants' Second
Request for the Production of Documents within ten (10) days of the date of this letter. Should
we not receive complete responses within ten (l0) days, Plaintiff wil seek court intervention to
compel discovery in this matter.

Kindly contact me should you have further questions regarding these matters.

Very truly yours,

cc: Client
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Tdomanick: laborlawsn .com

From:
Sent:
To:
Subject:

SZabell~laborlawsny. com
Sunday, April 10, 2011 1 :03 PM
T doman ick~laborlawsny. com
Fwd: Interrogatories

Sent from a mobile location

Saul D. Zabell
Zabell & Associates, P.e.
4875 Sunrise Highway
Bohemia, NY 11716

631-589-7242

Begin forwarded message:

From: Gregory Antollino --gregory 1 00 1 OCßverizon.net:?
Date: April 8, 2011 5:07:25 PM EDT
To: "SZabelltalaborlawsny .com" --SZabell((laborlawsny.com:?

Subject: Interrogatories

I deem my supplementary disclosures complete.

Gregory Antollíno, Esq.
18-20 West 21st Street, Suite 802
New York, NY 10010

(212) 334-7397
www.antollino.com

1
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Other

Events

frìends

Group...

Photos

API" Requests

Game Requests

Joanne
ray
dear donald
as you know
in any to: stop this m.onst0f, he made a lot
negative comments about

contact me i you in
him, believe me he hated your

you

Hi Joanm!, thank yuu for contacting me about thi, situation. i
involvement with elided as has
is a $~rt~itive I'm sur~ you and

with any pending litigation, there's not much I'm allowed to say
to anyone withom speaking wíth my attorney first.

If it is possible, my aHorney would like comact you or I can
give you his contact information if 'Iou prefer.

Thank 'Iou for coming forward and I am iruly sorry to ¡¡¡;at about
what 'Iou are dealing with well-

All the best,
Don

HiJoanne, I
about what is
this messag":

your COtH:ÆHll and communication \,vith nH~
My attorney has asked that i relay you

Dear JoanfHkt

Heatonl\ Brian Yueii ii

The BEST f)¡¡liy Deals in
Kansas

365
Kansa$
d¡~.

doín
before

ZARDAOOO1S9
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What is most important is that the truth be aired. Doii a victim
it is not exactly the same as on the

but its effects are more and
Don's liv"lihood careef. This is unjust

and you've !uade it dear 'lour involvemem in this
lawsuit wil NOT be extensive, is entitled io the truth.
Pleas!! l!!t me wbeii would be convenieii to meet and
discuss what you Ray's biases aiid what went on at
the drop zone. I live aiid work in Manhattan but would be willng
to meet you wherever it would be convenient.

Sincerely,

Suite 80221st
N"w York, NY 10010
(2!2) 334~ 7391

joanne,
deáf donald
i recentv fëceived a notice from f~lwyefs that he had COpic5

of the emails i sent you, was wondering how he got
copies facebook messages i sent you. i have told that
i was unable to help are your and ray friends again.

wil "ever be able to you. ray trying destroy me

get a of the email i sent

i CiUÙ talk. I f)",w uiiav¡;í!¡;ble to respond
Oil an impromptu gag order.

to you now but trH! notion that you are
with or that i am for him

to me that had to think for
case whatsoever. You can can't on that.

What h,! did W;l5 di,custiiig, ilegal and morally
a pe"un or diameter and

He must be held fully accoumanle for his
actions.

By faw! any conununkatiorl§
pan of the discovg,y pwces"

to be turned
by his sid" aiid atty.

l hope this helps ease
you and

r.otifi~d and in
intimidation would

was

donald
thank
'Iou him made up, h" hired
email to

Cl

ZARDAOOO160

Case 2:10-cv-04334-JFB-AYS   Document 34-6   Filed 04/13/11   Page 4 of 20 PageID #: 383



Evr;nrs:

friend,

El'!ct Seotty Biif...

Create Group...

Photos

API" Requesrs

Game Requests

Michael Gamble

Hi! Are you hi the KC area?
Donald, I didn't mean to be presumptuous with sending you a
friend request. I did See 'lour posting related to Steve

som~ Ümê agof andi noticed you W€tt! in

Do I'm in and always look
for a A former coworker of has beeii iii KC
for some time, thiiik he may be moviffJ aftN a company

We always swore: we butt f neVer
the issue and made it happen. He DiCola (aka

if you kiiOW him.

Hope to jump with you soon. I am SO ready lor warmer

-lllu"z
Michael

Donald larda

Request
tii, in an effort to not be dls'~,¡ngerüoust ph:~fl$e refresh me on
how We met. I don't want add if i don't kiiOW who they
are or howwe're connected feel embarrased when I
meet them som"wh"re lat"r. I !lot your m"ssage, please
expound further.

S¡nn~festh¡$
Donald

disf"gard my fh"",¡ requ"st. If was not th" most
way for me to contact you.

I'm looking to build skydiviiig wrmections in th" Kansas City
an~a. I first heard of you when you an item related to
Steve Harrington's inddeni. I to s"e who were, and I
noted that 'Iou "'er" f acebook fri'mds with and
Chris Chrzan, aiid thought I that you were in I'm iii St.

louis.

So, ít is a coiivoluted path that i took to this point, and, I
apologiz" for the q:mfusiori. have not met befm" that I am

awar" of. Please disregard the friend req""sr.

May I ask though, do you kiiOW Tony DiCola?

Thank you aiid have a great day!

can uriil 430 Centra! today, but, can be avaílable after that.

(goog!e \H)iCf:l \vhirh ask
time you (aB it) or l can you.

I'm as,uming this
tandem instructor

had athe situation

~ituatÎQn around

I'd be happy to do anything i help you~

-Michael

ì\-lus,le Crowth

is building
fast. Except

Th" BEST Daily Deals in
Kansas City!

Ni"maniii:

ZAROA0001ô1
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Michael Gamble
,i\osoÎ!jtely, j promise ¡

Michael Gamble
readyDon, ¡ w¡U have draft together

quicker. but. this has
have

Donald Zarda

Thank you greatly_

Michael Gamble
Don. ¡ a
didn't write something too vanHla,
Mark" i will let you know /\SAP
draft to vou

Did this?
http://ww.iij.com/news/ íiidex.ssf /2008/10 / appeals_courcrefu
ses_toJece.html ?

weekend_ ¡ didLastly, Kirk did not corne tojurnp
talk to Gary Peek (Regional Director)
Rich. He

to

you

Donald Zarda

Michael,
moment friday
form in order to jump at
in and out minutes
awkward.

And wow, rw. L
Interesting. You
to beat one, l guess,

pe.ople in trvm9

about iL 00 you

Michael Gamble
\vork¡ng on

Doiiald Zarda
hdppening,

ZARDA000162
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come

own
Ume..

me though by email and
tlisUk(;: my sexual

Keep

He does sound horrible.
novv divon:.e.

staying

NY for

concerned somevvhat a.bout
arn going to put some ouL

they don't viJhy

previously ZH1d

PlA, i (jot (pI pp!
asshoje

Englísh (US) About Advertising Developers Careers Privacy Terms Help

ZARDA000163

Case 2:10-cv-04334-JFB-AYS   Document 34-6   Filed 04/13/11   Page 7 of 20 PageID #: 386



Messages

Events

friends

EI"n Scony Bur...

Create Croup...

Photos

ApI' Requests

Cam" R"'luests

Friends on Chat

Mark

Mark Rejhoii isn't USiiig the neW
Messages )",i,

Markiiito potential licens"d
More tand~m profit...

tight-lipped at this
necessary and ahsolute.

lam
fOf a

The Daily O"als iii
Kansas

l)iid'!rstood. Good luck to wliatever proceediiigs may go em for
you....

Onln
As for Cross

a Thurs-to-Sunday time,pan.

If do decide to go, metliinks tandem instmctur roster is full
though but you are wekume to out!! I have a
(arpool from Manhattaii on offer, needed. (Jim

and Andre Van Heetderü

Cheers1
Mark Rejhoii

Ok, thanks anyway on a ride but I have my own v"hide. I have
several that did llut b,,,,, b"cause I
hun and W€;fe going until
happe""d.

ar" all NYC
not

to shQW up!

Saturdav is the must~-not"~mi$S:

tlndef\v~ar jump traditiof1J

Cbeers,
Mark R"jlloii

l wm (of1sid0f it~ l am stHl uncertain abuut my satlsfac:tkm of dl(~
anSW£:fS Wéfe given my tfeaun~nt tlwfe .i doecade
ago. I would hav" io wim"ss a "xp"rien(e in order to

put that to H'st fully.

into X-keys and i told

name. I never worked there. l don't even i
mad" a jump. I just inquiring the" which "OW 11 yeats
ago whe" that treatment happ"ned.

You
tandems Defore
possible due to
aside
of and

waming to if I would b" avaHabh, to do
l1v€nt to which of coursE: was

alone her" at SOU
injured Was something

about dï§tU5$~d with peopie tfl

According to my
time attempt to
nieans luuk

tlJis

lARDAOOO175
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Messages

about (ny feel!ngs
rny

To be exper¡€ncing

most
in

me,

¡ \vould

Don

Don,

about n¡y delay

in the rniddh0 an
in ïny Fao-:booK,

lvìark Rejhon

ZARDA000176
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Messages

hits

involved this
Unfortunately,
cornipt.

¡Phone
i think

YOLir thoughts?

Don

didn't ¡onq~ So¡neon,,~

on ernplovrnent ¡ have
anyone could have said

Chicago land Hinckley, lL denied roe. employment despite have

good feedback about me because they heard ¡
suing SDU.

now
before the election e.lectorate Whilt he
do combat disc(immation in the organizat.ion L third-z,

¡ don't knovv where
for BOD

guy at SOU

Mark Rejhon
Donald

SDU mefnbers

on

ZARDA000177

Iittp:!/www.facebook.com/mike.iiaim2/postsl170792086266892(3/2811 I 3:39:58 PM)
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Messages

Rainbow

quality Did

handling
shouid have s.ent by nGIN. lil confír

a.ble to
to jur-np norvrrW

too on Rainbow Boogie
40 photos;. You've probably

probaJ)jy the most

photo

those DZO's you mentioned diat
or

hiring me

Dc¡n

hís former company
harassin
skydiver fired"

¡rdchae! 9arnbí¿ de -friended me ¿ind won't return rny

'1lihat Rainbow skydiver backing now

Gay skydiving teacher is suing his former company
because he claims they fired for sexually harassin
wVvw.nypost.com

Share

Mark Rejhoii
between 'Iou and Mích¿H::l

over ¡ hadn't heard
anything on topic the rep!v a few :),go. it rnight
be simply just became of deaííng with drama On generai)

or be involved lega.llv with

Donald Zarda

Ok

I do wilnt Mike

denh~d that other instructors have made joking
comments to students." \NÍìen that happens at literally f::very

ZARDA000178
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Messages

drop Oil many loads daily!

(J

liit:líwwwfacebook.com!mikein2ijlSISn707920ß6266&92(3i28!1 I 3:39:58 PMJ
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lviessages

Events

Friends

Elec! Scotty BUL..

Create Croup...

AU

Photos

App Request'

Came Requests

Rich Winstock

Rich

Hello
HeyDon,
I aU is going well with you. I receiv"d a letter from Michael

the other day and I responded to him. I guess he is
involved with Rainbow Skydiving. i included the email below
from him and my respon'ie. I jU'it wanted 'Iou in the loop,
becausé I res-pe.ct and do not want to into a c-em.vcefs-atíon

back. my friend I is well. the
emails the bot!om up...
not to memion I could use the 200 votes for
LOL help me out..

ß~ Saf~1

Rich

RiCh~ I sinc-erely appreciate you taking the tiTtle and interest to
write back. On a personal note, f bet We would fiiid our political
thoughts line up more than oiie think. as
some may call it iends to he une and
That is iiot me al alL I'm also
describe myself as a

for thai very reason. It is our mechaiiism to
limit governmental regulaiion.

i truly wa'i not aware of legal actions. i uiidef'tand your situation
if you have heard that.

I wil pass UrJ yum sincere words. Also, I know Ph ily is not 'lour
backyard so to but, know are welcome. NSL wil
be working 011 there mo.
Thank you Rich!
On Mon, 23, ¿OlGat 8:13 AM, RíchWinstock

wrote:
Hello

i appreciate time al1d eHurt. Members who show a sincere

interest betterment of Out sport is exactly what it
moYing foiward. l did momem and browse
Rainbow 5kydÍving~:; p4ge and was at your
gmssflots mOy"nHWt. my political views objectiY" and
on the sidet f am not very of government
t"gulation. With being have si¡¡cere respect for all
viewpoints wil always vorl! to keep the right for "I! voices
be heard. Mv for USl'l\ Natioiial Director is slamed
towards'- in the and Training aref1a~

and their requirements. background is from the

of Saf"ry amI Training as well as a Chief
Iiistwctor. You can a hit more about my persona!

experience at my web site i serving
on the board of d¡f~ctnrs extremely serious and would welcome
any with you and/or yonr group.

I wish lum lUCK and
pursue:.

m the path that he

your event down at Ctoss Ke-YSt

the moment with Saturdays aiid
and to make

the event comes: if
I wí! advise you if i

be looked

care.
addressed your corKerns and

the skydiving community that

Kind Regards,

Rich WinmKk
Safery and
Skydiv€:

Advisor
(Calverton, NY)

btt: ì/v.ww. f,icebokCömfmike.m;i2ipo5Isi17lJ792lJ862ó6S92Pi28ill 3: 45 ¡OS PM)

Bucket list

to do iii
before you

Nuts"

info.

ZARDAOOO180
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Messages

PM

VVinstock

the Ralnbow Skydivers. group of Gav
21. ¡cose membership ¡non: than 200 from

and several more from around the world. We sê.t:iking
promote the sport overall, within our (ornmun¡ty~

AH Skydivers know that Skydivinq
tend to speak out. and speak our mineL

and how \¡OU would shape USP,f.. with
reach¡rig in an to ¡earn more d.bout

skvdivers within USPA.

our group? Do you have ami thoughts on

skydiving gener,::l you 'Nou!d

you have thoughts about skydivers a.nd prornotion our
cornmunity tha.t you like to or offer your p€rspective

i-iovi would vour position, if ejected, USP/"

some COfKPrn, with (me ow
and his employrnent Skvdi've Long isiand. If

'/.Jì"lnted to anything related to 'Nouíd also
the opportunity to cornmunic¿ite our

opportunity to have open and frank (onV-2rsation

great to get in front conversation"spn~ad of \A/hciìe
in additlOn.

your

http://www.richwinstock.com/
wvvw. rìchwinstock.com

Share

ZARDA000181
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Messages

Other

Events

Friends

Elect Scotty Bur...

Create Croup...

Ail

Photos

App Request'

Gam~ Requests

Friends on Chat

Michael Gamble and 6

T "ndem Instwcior fri"nd wlli got

atlach"d message b"low;

A f,,!low F"ceboOK friend of mine, a tandem instructor, whu is
also a m"mber of Rainbow Skydivers, need some help. I kllw
some of you are more about these. legal matters
thati I am, cati you reply to this emiiil for me and give
some tips?
50 much appreciated,

isn't using th~
yet.

BU(Ket list

Thaiikš!
Mark R"jhmi 365

Kansas
die.

to do in
before you

From: Donald larda (Oti facelmok)
Subjeci Cay Discrimination

Mark, i have been seriously violated by the DlO here at SOU. Do
know organizatioiis I can contact immediately for help?
ha,s used my gay status me in tHe

daiming that a (ustomer was by it and more,
the eustomer was a a couple, bf and i took the GIRL, not the

The OLO fd tip his story the girl says l
touched her How a ktiown at this

this i do nor kiiOW. H0 refus"s tt 10t m" see
they ar0 irr"10v,int. H0 has susp"nded m0 for

one weeK and both the and the th"ir rand"ms
and their videos and has my for th" fu!! cost
(S7S0ì.

The BEST Daìly Deah in

Kansas Cityl

i think there has to be a law broken here. The DlO tiever asked
mher in the if th"y saw ¡heard anything, nor

m" me under the bus. He did
known Ray is but me him

b-ee:n: more- impon:ant.

I gH harassed all the tim" by (,"Ny,,,e at work about gay
hut iiot in any kind of ugly and it never
bothered me so it çomes up

I n"ed help. I would lov" to su" his ass ànd embarrass him in th"
community at this point.

Don

Jeff
I would wntact lambda legal, they'll be best prepared offei
legal advke.

wlthf"~npripnn'"wjthitwm? l:\

theil, i would believe this to be an employment issue. i
not a NY Emp!úyment Anorney~ butt it seems

i returned from suspension today and the OLO did
"xp"cted. He fired me. He back peddled on his story

from "gay'" lssue to a " issue. He sdid he
attorney and that was decision. He obviously realized

it was what he did and this is he w"ni back. Ii"

check th" fun of ;1 tandems with

video. At firiiig lie the mo"ey in a separate check. Again

he broke the law after speaking to attorney which is

ZARDAO00183
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Messages

on

rhis '!\wong on (¡¡any SDU brought

English (US)

htt://www.facebook.com/mike.mann2/posts/1 70792086266892(3/28/11 3:40:27 PM)
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F ace book ~notification+yyremwyn (lfacebookmail.com::

Marko Markovich commented on your photo.
October 27,20108:39:17 PM EDT
Donald Zarda -dacebook(ldonzarda.com::

Reply to Comment ~c+209Iu7cOOOOOOqhdre6070000jxjstztnOOOOOOqhdre60000000000001 mn09(lreplyJacebook.com::

1 Attachment, 387 KB

Marko Markovich commented on your photo

Marko wrote:
"gay"

Reply 10 this email to commenl on lhis photo

To see lhe comment lhread follow the fink below:
http://www facebook com/n/?
photo php&fbid-1561950220955&set",a 1245614472759 35810 1601316078&mict",332c363G5f7224eeG1c4ca19G9&1i m",facebook%40donzarda com

Thanks
The Facebook Team

This message was inlended lor facebookl1donzarda corn f you do nol wish to receive this Iype of email from Facebook in the future please follow lhe fink
below to unsubscribe
http://www face book com/o php?k"'aMbe5&u",1601316078&mid=032c363G5f7224eeG 1 c4ca 19G9
Facebook nc POBox 10005 Palo Alto CA 94303

ZARDA000155
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4)

Donald Zarda

Staiidard brief of ¡neideii
I have been Seriously violated by the OlQ here at SOU. He has
d,rectly used my gay Siatus against me in sU$pending me
claimiig that a Customer was offended by it and what's more,
the customer was a a couple, bf and gf. I took the GiRL, not the
guy. Th~ DZa f'd up his story by sayiiig the girl says i
mappropnately touched her which is BS. How a known at this
time gay guy does this I dö not know. He refuses to let me sM
the videos sayliig they are irrel"vant. He has suspended me for
one week aiid refunded both the girl and the guy their tandems
and their videos ami has charged my paycheck for the full cost

Messages

¡ think there has to be a law broken here. The oza never asked
any other people in the plane if they saw/heard anything, nor
checked with me before throwing me under the bus. He just did
it. I have always known Ray is a homophobe but me making hIm
money has always been more important.

I returned from suspension today and the oza did exactiy what I
expected. He fired me. He back peddled on his story moving It
away from a "gay" issue to a "personal .' issue. He said he spoke
to his attorney and that was his deciSion. He obviously realized
how wrong it was what he did and this is why he went back. He
also did withhold from my check the fuil price of 2 tandems with
video. At firing he returned the money in a separate ~heck. Again
realizing he broke the law after speakîng to attorney which is
why he gave the moiiey back. i do have the proof that he
withheld the money though but now he has made whole on it by
returning it. it looks obvious though.

He 5ti! maintains that l inappropriatdy touched female
passenger about the hips under canopy. He now says everyhing
happened under canopy where there are no cameras and was
just me and her. He did charge me for 2 videos wh"n he took the
money out of my check. There was video based on that but i
can't see it aiid the manifest refuses to verify it. i doubt the
camera guys will risk their jobs to get me a copy as welL. The
video can oniy prove that nothing happened during video and
that the couple were smiling and having a good time the entire
time which is why he does not waiit me to see or have it He
claIms that I ruined the coupies birthday present and that they
can neVN recover from this experleiice. He suspeiided me within
a few hours of complaint with no ínvestigatioii whatsoever. He
contiiiued to say i wil not talk about it anymore. it's doóe. You
are fir"d.

Orl Kuper
from what you say he never teally liked you. and this time was
just an excuse for him. did any of the customers talk to YOU too?
or they Just talked to the office? or to management etc? as you
know (or maybe you only now know?) customers can be
sometimes bitchy. most of the time you can tell that when they
are stiU in the di. some o(her times - only after they send a
bitchy email to the dz... what did you do/what did you adjust
under canopy, that couid have felt to her like touching? í reaHy
don't know what to tell you (other than the fact that ì'm sure you
didn', touch HER... fucking women...)

Donald Zard"

you naIled. no customer ever taiked to me. i don't even know
who theywerè. it was 35 tandems ago by time this came up.
there were no irregularities whatsoever Oil any of the jumps that
day. i have absoluteiy no recollection of anything. I know I did
nothing wrong though. for aU ¡ know, they made jt up for a free
jump.

i did nothing under canopy than I normally do on every tandem
for past 15 years. i always tel! the passenger exactiy what i am
doing and why.

she claimed Inappropriately touched at hips?? í have no idea
what that \vould be. what a weird area to make claim, even losing
hip attachments would not involve that.

, got screwed.

Od Kuper
yup. sounds Hke. he just dìdn't lìke you. but don't worry... there's
a phrase in hebrew (and fn arabícì that says that 'each dog - its
daywiH come'. it's a persona! 'what goes around comes around'
wp" of phrase. so... you got ali your money for the Jumps? did
you get all the monev he charged you for? awesome. get the fuck
Out òf that dz..

ZARDA000185
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