10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 3:17-cv-05211-WHA Document 242 Filed 01/19/18 Page 1 of 10

Jeffrey M. Davidson (SBN 248620)

Alan Bersin (SBN 63874)

COVINGTON & BURLING LLP

One Front Street, 35th Floor

San Francisco, CA 94111-5356

Telephone: (415) 591-6000

Facsimile: (415) 591-6091

Email: jdavidson@cov.com,

abersin@cov.com

Attorneys for Plaintiffs The Regents of the University
of California and Janet Napolitano, in her official
capacity as President of the University of California

Theodore J. Boutrous, Jr. (SBN 132099)

Ethan D. Dettmer (SBN 196046)

Jesse S. Gabriel (SBN 263137)

GIBSON, DUNN & CRUTCHER LLP

333 South Grand Avenue

Los Angeles, CA 90071-3197

Telephone: (213) 229-7000

Facsimile: (213) 229-7520

Email: tboutrous@gibsondunn.com,
edettmer@gibsondunn.com,
jgabriel@gibsondunn.com

Attorneys for Plaintiffs Dulce Garcia, Miriam
Gonzalez Avila, Saul Jimenez Suarez, Viridiana
Chabolla Mendoza, Norma Ramirez, and Jirayut
Latthivongskorn

XAVIER BECERRA

Attorney General of California
MICHAEL L. NEWMAN

Supervising Deputy Attorney General
JAMES F. ZAHRADKA II (SBN 196822)
Deputy Attorney General

1515 Clay Street, 20th Floor

Oakland, CA 94612-0550
Telephone: (510) 879-1247

E-mail: James.Zahradka@doj.ca.gov
Attorneys for Plaintiff Sate of California

Joseph W. Cotchett (SBN 36324)

Justin T. Berger (SBN 250346)
COTCHETT, PITRE & McCARTHY, LLP
840 Malcolm Road, Suite 200

Burlingame, CA 94010

Telephone: (650) 697-6000

Facsimile: (650) 697-0577

Email: jcotchett@cpmlegal.com
jberger@cpmlegal.com

Attorneys for Plaintiff City of San Jose

Jonathan Weissglass (SBN 185008)

Stacey M. Leyton (SBN 203827)

Eric P. Brown (SBN 284245)
ALTSHULER BERZON LLP

177 Post Street, Suite 300

San Francisco, CA 94108

Telephone: (415) 421-7151

Facsimile: (415) 362-8064

Email: jweissglass@altber.com

Attorneys for Plaintiffs County of Santa Clara
and Service Employees International Union
Local 521

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
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STATE OF CALIFORNIA, STATE OF MAINE, STATE
OF MARYLAND, STATE OF MINNESOTA,

Plaintiffs,
V.

U.S. DEPARTMENT OF HOMELAND SECURITY,
ELAINE DUKE, in her official capacity as Acting Secretary
of the Department of Homeland Security, and the UNITED
STATES OF AMERICA,

Defendants.

CITY OF SAN JOSE, a municipal corporation,
Plaintiff,
V.

DONALD J. TRUMP, President of the United States, in his
official capacity, ELAINE C. DUKE, in her official capacity,
and the UNITED STATES OF AMERICA,

Defendants.

DULCE GARCIA, MIRIAM GONZALEZ AVILA, SAUL
JIMENEZ SUAREZ, VIRIDIANA CHABOLLA
MENDOZA, NORMA RAMIREZ, and JIRAYUT
LATTHIVONGSKORN,

Plaintiffs,

V.
UNITED STATES OF AMERICA, DONALD J. TRUMP, in
his official capacity as President of the United States, U.S.
DEPARTMENT OF HOMELAND SECURITY, and
ELAINE DUKE, in her official capacity as Acting Secretary
of Homeland Security,

Defendants.

County of Santa Clara and Service Employees International
Union Local 521,

Plaintiffs,
V.

DONALD J. TRUMP, in his official capacity as President of
the United States, JEFFERSON BEAUREGARD
SESSIONS, in his official capacity as Attorney General of
the United States; ELAINE DUKE, in her official capacity as
Acting Secretary of the Department of Homeland Security;
and U.S. DEPARTMENT OF HOMELAND SECURITY,

Defendants.
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Plaintiffs submit the following memorandum in response to the Court’s Follow-Up Request Re
Completion of the Administrative Record and Discovery, and Vacating Certain Dates (Dkt. No. 240).
Plaintiffs submit that it would be prudent for the Court to narrow certain aspects of its October 17, 2017
Order Re Motion to Complete the Administrative Record, and to stay discovery until the parties have the
opportunity to pursue complete appellate review of the Court’s Orders dated January 9 and 12, 2018.

A. The Administrative Record

Defendants have proposed that their obligation to complete the administrative record be stayed
pending the resolution of the government’s pending appeal of this Court’s rulings on the preliminary
injunction and the motion to dismiss. Plaintiffs are prepared to agree with this proposal so long as the
preliminary injunction remains in place and the government does not seek a stay of the injunction.

With respect to the scope of the record, plaintiffs and defendants have discussed the contents of
the administrative record to see if agreement could be reached and further appellate proceedings on the
issue avoided. To see if an agreement or narrowing of issues is possible, plaintiffs request that the Court
defer any further order regarding the administrative record for an additional seven days to permit the
parties to further discuss the issues.

Finally, in the interest of avoiding further delays and interlocutory appellate proceedings,
plaintiffs are willing to agree to certain limitations on the scope of the record previously ordered,

including the following.

1. The Court could prudently limit the search for DACA-related materials to
DHS and DOJ rather than “anywhere in the government.”

By order dated October 17, 2017, the Court ordered defendants to include in the record all
DACA-related materials considered by persons “anywhere in the government” who provided then-
Acting Secretary Elaine Duke with written or verbal advice or input on the actual or potential rescission
of DACA. See Order Re Motion to Complete Administrative Record, Oct. 17, 2017 (Dkt. No. 79)
(“Order”) at 12—13. Plaintiffs suggest that the Court consider narrowing this requirement to apply only
to materials located within or reviewed by personnel of the Department of Homeland Security (“DHS”)
and the Department of Justice (“DOJ”) rather than “anywhere in the government.” Seelnre United

Sates, 138 S. Ct. 443, 444 (2017) (noting that, in claiming that the Court’s order was overly broad, the
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government emphasized the requirement that it produce DACA-related materials from anywhere in the

government).

2. The Court could prudently exempt from the administrative record White
House documents that never left the White House.

The Court ordered defendants to include in the record documents from White House personnel to
the extent such personnel gave verbal or written input to then-Acting Secretary Duke. Order at 13. The
Court should consider narrowing this requirement to only those documents from White House personnel
that were actually provided to DHS or DOJ. Defendants have argued that the inclusion of documents
that did not leave the White House complex and did not reach the relevant administrative agencies raises
separation of powers concerns. Plaintiffs’ proposal would obviate the need for White House personnel
themselves to search for and produce any materials and exclude those documents that were internal to
the White House, while still allowing the Court to review plaintiffs’ claims in light of an administrative

record that contains materials considered directly or indirectly by the agency.

3. The Court could prudently limit its finding of “at-issue” waiver to materials
that led to Attorney General Sessions’ letter.

The Court found that defendants waived attorney-client privilege by placing at issue attorney-
client communications regarding “whether or not DACA was an unlawful exercise of executive power
and therefore should be rescinded.” Order at 10. Because the act that created the “at-issue” waiver was
Attorney General Jeff Sessions’ September 4, 2017 letter advising then-Acting Secretary Duke that
DACA should be rescinded, the Court could reasonably limit the finding of waiver to materials that
relate to the preparation of that September 4, 2017 letter. See Duncan v. U.S Dist. Court for Cent. Dist.
of California, 78 F.3d 592 (9th Cir. 1996) (noting that privilege is waived where a party puts
privileged information at issue and that the “overarching concern is whether application of
the privilege would be manifestly unfair to the opposing party” (citation and internal quotation marks
omitted)).

B. The Government’s Privilege Assertions

Plaintiffs agree with the Court’s proposal for a fair and orderly process for defendants to raise

any privilege claims with respect to specific documents or categories of documents. See Dkt. No. 240 at

2
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1-2. Plaintiffs believe that all parties should have the opportunity to brief and, if appropriate, present
oral argument on any such claims before the Court rules on them. Plaintiffs do not oppose the Court’s
Order directing defendants to submit for in camera review those documents they wish to withhold as
privileged. However, plaintiffs request the opportunity to contest defendants’ privilege assertions,
which—as the Court has already found—have been overbroad. See Order at 13. Therefore, plaintiffs
should be afforded the benefit of a robust privilege log, access to the declarations used to support
defendants’ assertions of privilege, and an opportunity to contest those privilege assertions. To enable
plaintiffs to meaningfully assess the government’s privilege claims, the Court should also require the
government to supply redacted versions of the documents at issue. If the Court rules that particular
documents for which defendants have asserted a privilege claim should be disclosed, and defendants
intend to seek appellate review of those rulings, plaintiffs would be amenable to an arrangement under
which the disputed documents would be maintained under seal to provide an opportunity for appellate

review.

C. Discovery Should Be Stayed Pending Resolution of the Present Interlocutory
Appeals.

In order to ensure the timely and efficient adjudication of their claims, plaintiffs are prepared to
agree, so long as the preliminary injunction is in effect and the government is not seeking a stay of the
injunction, to pause discovery until the parties have the opportunity to pursue complete appellate review
of the Court’s Orders dated January 9 and 12. The pending appeals may greatly affect the scope of

required discovery.
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Dated: January 19, 2018

COVINGTON & BURLING LLP

/s/ Jeffrey M. Davidson

Jeffrey M. Davidson (SBN 248620)
Alan Bersin (SBN 63874)

One Front Street, 35th Floor

San Francisco, CA 94111-5356
Telephone: (415) 591-6000
Facsimile: (415) 591-6091

Email: jdavidson@cov.com

Lanny A. Breuer (pro hac vice)

Mark H. Lynch (pro hac vice)

Alexander A. Berengaut (pro hac vice)
Megan A. Crowley (pro hac vice)

Ashley Anguas Nyquist (pro hac vice)
Jonathan Y. Mincer (Bar No. 298795)

Ivano M. Ventresca (pro hac vice)
COVINGTON & BURLING LLP

One CityCenter

850 Tenth Street, NW

Washington, DC 20001-4956

Telephone: (202) 662-6000

Facsimile: (202) 662-6291

E-mail: Ibreuer@cov.com, mlynch@cov.com,
aberengaut@cov.com, mcrowley@cov.com,
anyquist@cov.com, jmincer@cov.com,
iventresca@cov.com

Monica Ramirez Almadani (SBN 234893)
COVINGTON & BURLING LLP

1999 Avenue of the Stars

Los Angeles, CA 90067-4643

Telephone: (424) 332-4800

Facsimile: (424) 332-4749

Email: mralmadani@cov.com

Erika Douglas (SBN 314531)
COVINGTON & BURLING LLP
333 Twin Dolphin Drive, Suite 700
Redwood Shores, CA 94061-1418
Telephone: (650) 632-4700
Facsimile: (650) 632-4800

Email: edouglas@cov.com

Respectfully submitted,

XAVIER BECERRA

Attorney General of California
MICHAEL L. NEWMAN
Supervising Deputy Attorney General

/s/ JAMES F. ZAHRADKA 11
JAMES F. ZAHRADKA II (SBN 196822)
Deputy Attorney General

CHRISTINE CHUANG
REBEKAH A. FRETZ

RONALD H. LEE

KATHLEEN VERMAZEN RADEZ
SHUBHRA SHIVPURI

1515 Clay Street, 20th Floor
Oakland, CA 94612-0550
Telephone: (510) 879-1247

Attorneys for Plaintiff Sate of California

JANET T. MILLS

Attorney General of Maine

SUSAN P. HERMAN (pro hac vice)
Deputy Attorney General

6 State House Station

Augusta, Maine 04333

Telephone: (207) 626-8814

Email: susan.herman@maine.gov

Attorneys for Plaintiff Sate of Maine

BRIAN E. FROSH

Attorney General of Maryland

STEVEN M. SULLIVAN (pro hac vice)
Solicitor General

200 Saint Paul Place, 20th Floor
Baltimore, Maryland 21202

Telephone: (410) 576-6325

Email: ssullivan@oag.state.md.us

Attorneys for Plaintiff Sate of Maryland
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Email: charles.robinson@ucop.edu

Attorneys for Plaintiffs The Regents of the
University of California and Janet Napolitano,
in her official capacity as President of the
University of California

GIBSON, DUNN & CRUTCHER LLP

/s/ Theodore J. Boutrous, Jr.

THEODORE J. BOUTROUS, JR., SBN 132099
tboutrous@gibsondunn.com

KATHERINE M. MARQUART, SBN 248043
kmarquart@gibsondunn.com

JESSE S. GABRIEL, SBN 263137
jgabriel@gibsondunn.com

333 South Grand Avenue

Los Angeles, CA 90071-3197

Telephone: (213) 229-7000

Facsimile: (213) 229-7520

ETHAN D. DETTMER, SBN 196046
edettmer@gibsondunn.com

555 Mission Street

San Francisco, CA 94105

Telephone: (415) 393-8200
Facsimile: (415) 393-8306

LORI SWANSON

Attorney General State of Minnesota
JULIANNA F. PASSE (pro hac vice)
Assistant Attorney General

445 Minnesota Street, Suite 1100

St. Paul, Minnesota 55101-2128
Telephone: (651) 757-1136

Email: julianna.passe(@ag.state.mn.us

Attorneys for Plaintiff Sate of Minnesota

COTCHETT, PITRE & McCARTHY, LLP
OFFICE OF THE CITY ATTORNEY
/s/ Justin T. Berger

JOSEPH W. COTCHETT, SBN 36324
jeotchett@cpmlegal.com

JUSTIN T. BERGER, SBN 250346
jberger@cpmlegal.com

BRIAN DANITZ, SBN 247403
bdanitz@cpmlegal.com

TAMARAH P. PREVOST, SBN 313422
San Francisco Airport Office Center
840 Malcolm Road, Suite 200
Burlingame, CA 94010

Telephone: (650) 697-6000
Facsimile: (650) 697-0577

RICHARD DOYLE (SBN 88625)
NORA FRIMANN (SBN 93249)
OFFICE OF THE CITY ATTORNEY
200 East Santa Clara Street, 16th Floor
San José, California 95113

Telephone: (408) 535-1900

Facsimile: (408) 998-3131

Email Address: cao.main@sanJoséca.gov
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PUBLIC COUNSEL Attorneys for Plaintiff City of San Jose
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mrosenbaum@publiccounsel.org

JUDY LONDON, SBN 149431

jlondon@publiccounsel.org

610 South Ardmore Avenue

Los Angeles, CA 90005

Telephone: (213) 385-2977

Facsimile: (213) 385-9089

BARRERA LEGAL GROUP, PLLC
LUIS CORTES ROMERO, SBN 310852
Icortes@barreralegal.com

19309 68th Avenue South, Suite R102
Kent, WA 98032

Telephone: (253) 872-4730
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LAURENCE H. TRIBE, SBN 39441
larry@tribelaw.com Harvard Law School
*Affiliation for identification purposes only
1575 Massachusetts Avenue

Cambridge, MA 02138

Telephone: (617) 495-1767

ERWIN CHEMERINSKY, pro hac vice
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401 East Peltason Drive Irvine, CA 92697
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Attorneys for Plaintiffs DULCE GARCIA,
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/s/ James R. Williams

JAMES R. WILLIAMS, County Counsel
GRETA S. HANSEN

LAURA S. TRICE
laura.trice@cco.sccgov.org

MARCELO QUINONES
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Telephone: (408) 299-5900
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JONATHAN WEISSGLASS
jweissglass@altber.com
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ALTSHULER BERZON LLP
177 Post St., Suite 300

San Francisco, CA 94108
Telephone: (415) 421-7151

Attorneys for Plaintiffs COUNTY OF SANTA

CLARA AND SERVICE EMPLOYEES
INTERNATIONAL UNION LOCAL 521
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ATTESTATION
I, Jeffrey M. Davidson, hereby attest, pursuant to Civil L.R. 5-1, that I have received
authorization to electronically sign and file this document from each of the persons identified in the
signature block.

Dated: January 19, 2018 /s/ Jeffrey M. Davidson

Jeffrey M. Davidson

Counsel for Plaintiffs The Regents of

the University of California and

Janet Napolitano, in her official

capacity as President of the University of
California
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