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NYS Department of State

Division of Corporations

Entity Information

The information contained in this database is current through January 22, 2013.

Selected Entity Name: ALTITUDE EXPRESS, INC.
Selected Entity Status Information

Current Entity Name: ALTITUDE EXPRESS, INC.

DOS ID #: 1882009
Initial DOS Filing Date: JANUARY 05, 1995
County: SUFFOLK

Jurisdiction: NEW YORK
Entity Type: DOMESTIC BUSINESS CORPORATION
Current Entity Status: ACTIVE

Selected Entity Address Information
DOS Process (Address to which DOS will mail process if accepted on behalf of the entity)

ALTITUDE EXPRESS, INC.
525JAN WAY
CALVERTON, NEW YORK, 11933

_ Chairman or Chief Exec_ﬁtive Officer
RAYMOND F. MAYNARD

525 JAN WAY
CALVERTON, NEW YORK, 11933

Principal Executive Office

ALTITUDE EXPRESS, INC.
525- JAN WAY
CALVERTON, NEW YORK, 11933

Registered Agent
NONE

This office does not record information regarding
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the names and addresses of officers, shareholders or

directors of nonprofessional corporations except the

chief executive officer, if provided, which would be

listed above. Professional corporations must include
the name(s) and address(es) of the initial officers,
directors, and shareholders in the initial certificate
of incorporation, however this information is not

recorded and only available by viewing the
certificate.

*Stock Information

# of Shares Type of Stock $§ Value per Share
200 No Par Value

*Stock information is applicable to domestic business corporations.

Name History

Filing Date Name Type Entity Name
JAN 05, 1995 Actual ALTITUDE EXPRESS, INC.

A Fictitious name must be used when the Actual name of a foreign entity is unavailable for use in New
York State. The entity must use the fictitious name when conducting its activities or business in New
York State.

NOTE: New York State does not issue organizational identification numbers.

Search Results New Search

Services/Programs | Privacy Policy | Accessibility Policy | Disclaimer | Return to DOS
Homepage | Contact Us
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Alifitude Express, inc.
Transaction Detail By Account

June 2009
Type Date Num  Name Memo Cir Spit. Amount
Sates, .
mepesit 6:1/2009 Visa & MC Deposit Suffolk FCU - Cash 876100
0 Beposit el ; 17,186.00
Depssit- ] 836.00

Dapos:t

I8 : Beposit:
1S Deposit
American Express aepesu
Visa & MG
American Exprass.
Visa & MC P08
American Express Deposit
Visa & NC Depogit
Visa & MC Peposit
Visa & MC Depasit
American Express Deposit
B Deaposit
Daposit
Wise & MC Deposit
Vige & MC Diaposit
Visa &,MC Depasit
Visa & MC D
i ; Deposit
Depasit
Daposit
Deposit
Deposit
8sg
843 .
3 al Deposit
' Deposit
Ameri;:an Express Daposit
American Express Depasit
Deposit
Visa & MC Dsgostt
American Exprass Deposit
Visa-& MC gepgs:t
t
Visa & MC D:Eg:zt

Amerigan Express Peposit
Ameriean Express Deposit

Visa & MC Deposit
Visa:& MC Deposit
Visa & MG Depasit
‘!’o&af 5atas
TOTAL

Page1
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Alititude Express; Inc.
Transaction Detail By Account
July 2008
Bate- Num ‘Name . Memo cir Split.
Amegrican Express Deposit Siiffolk FCLI = Cash
Visa & MG Beposit ; i

Visa &MC :
American Expfess.
Viga &V

Amerlcan Express

American Express

Siiffolk FCU.- Cas

Visa & MC

Visa & MC Sutfotk FGU-
Visa & MG E
.American Express

Visa & MC

American Express

Amerlean Express
Vi ¢

3ul’folk I-”C.U Cash
Saﬂelk FCU - Cash

Snﬁfoik FOL - -Cash
Suffollc FGL.~Cash
M

Amsrfcan Express

Vssa & Mc

SHMFCU Cash
Suﬁulk FCU ~ Cash

American Express
Visa & MC
Visa & MC

: Depésik
Amertean Exprass

Americars Exprass .
- MG

American Express
Visa &MC
B American Express Siiffolk §
Dieposit Visa & MC Suffolk FGU «
Tolal Sales
TOTAL

Page 1
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Alltitude Express; Inc.
Transaction Detail By Account

August 2009
Num Name Mamo @Ir Spiit: - Anigunt N gmmg,
American Exprass. Deposit ‘Suffolk FCU.- Cash
Visa & MC - Deposit S
American Express Depasit ]

Deposit
Deposi

Visa & MC
American Express.

Visa'®& MC

Daposit

Visa: & MC Deposit

Visa & MC Dsposit

Arterican Exprass Deposit

Visa & MC Déposit > | 4
VOID: Deposit X B 176;835:44
Deposit Sufiolk Fcu - ash - 19408544,

Suﬂo!kPGU Cash : | 203:085.44-
Amencan Express Suffolk & ) b Y 4:505 44
Visa & MC

Amegtican Express

Amezican Express
Visa. & MC

American-Express
Visa & MC
Amerﬁcan Express

American Express
Viga:& MG
American Ekpress

452,959 68

?ata{.‘S._a!és
TOTAL

452,95%:68

Page 1
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Alltitude Express, Inc.
Transaction Detail By Account
Septambsr 2009

Date  Num Name Memo  Cir Split Amount

api00n Visa & MG ‘8%‘0“( FCU -Gash

Visa & MC St.tffom FCu ash
Visa & MC
Visa & MC
_ American Express
Vige & MC-
Ametiean Express
&Me
A z_'lcan Exprsss aposit
Agmerican Express Deposl
Dapasit
American Bxpress Deposit
Yisa &MC Deposit
Viss & MG Peposit
Visa & MC Denosit
Visa & MC ernslt

wsa & MG

Visa & MC
Amsrican Exprass
American Express
Arerican Express
Visa & MC
\isa & MC
Visa & MC

Amsncan Express

Visa-& MC'
Amgrican Express
PayPal
Amurican Express
Vi MC:
American Express:
Visa&.MC
t Visa & MC
aposit Visa & MC
Deposit
Qeposit Amengan Express:
Dapasis Visa & MC
Total Sales ‘
TOTAL 28822747

Page 1
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DONALD J ZARDA
PO BOX 312 -
RICHMOND MO 84085

i gepranels wop o Sy

1 QUENS 45 BACK CONTAINS AT SENSTIN D THAT SHANBES SH0W OLUE TOCL880 NP 80 FONANR AR T WAVAAA NI O B VENEO I B AN AUNE ..
Ly ol : = : : R FOLD AND REMOVE

5T VB MITHERTICTY OF
5 FOLD AND REMOVE

e e e £ S8 2 FRR AR IR e LY DN RE SR

e e e e e S e VI AT R g e AL F S g o SRR i s

PERSONAL AND GHECK INFORMATION. DESCRIPTION HOUR RATE THIS PERIODTE) YTDHOURS' Y708
Donald J Zaida g "

PO Box312. ; Regular 77200 §085.00
Richmond, MO 64085 : _EARNINGS o TTeg0 . 508500
. WITHROLDINGS  DESCRIPTION  FILING STATUS ~ THIS'PERIOD (3) YTD-(3)

Sao Gec ioei2484  Efiployes ID: 78 '
Home Department; 300 W2s Sutlal Security 47.88 31626,
. y L : Madicare .18 7373
Pay Perlod: 06/14/10 to 0612010 : Fed Incoms Tax 34 62,03 399.51
Check Date; 0827710 Cheek #; 3075 : MY Irigoms Tax  S4 30,79 21877
'NET PAY ALLOGATIONS : NY Disability 0,60 380
DESCRIPTION THIS PERIOD {$} YT (®) - TOTAL 14247 : T007 87
Chick Amount 0.00 2790.58 -

Chkg 0589 §20.53 128668

NET PAY 620.83 407713

t

Ve

, . THIS PERIOD ($) T ymg
NET PAY l 620.52 1 20774

e e bt s ke e RS e a5 e v et s g T Akl PP PN

T Bayrols by Payohex, inc.
OU48 COTE-M104 Altitude Express Inc » Dibya Sky Dive Long Jstand » 4082 Grumman Blvd Bld#24 » Galverton NY 11933
ZARDAODOD10
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v .
! 1

' : Jump Log

01/01/2009 —~ 12/3)/2009

Donald Zarda
05/15/2009 TANDEM MASTER 1.00 TM MIKE p
05/15/2009 - TANDEM MASTER ‘ 1.00 TM LINLEE A
05/15/2009 TANDEM MASTER . 1.00 TM 2 SHARON A
05/15/2009 TANDEM MASTER 1.00 TM JAMES $
05/15/2009 TANDEM MASTER 1.00 TMRYAN P

-~ 05/17/2009 TANDEM MASTER 1.00 TM FRANK. G
05/17/2009 TANDEM MASTER 1.00 T™M PAUL D
-05/17/2009 TANDEM MASTER 1.00 TM JAMES §
05/17/2009 TANDEM MASTER 1.00 T™M DANIELLE D
05/17/2009 TANDEM MASTER 1.00 TMDION A
05/18/2009: TANDEM MASTER ' 1.00 T™M NICK A
05/18/2009 TANDEM MASTER. 1.00 TM 2 SHAHZAD N
05/19/2009 TANDEM MASTER 1.00 T™M FRANKIE §
05/19/2009 TANDEM MASTER. 1.00 TM JOSEPH C
05/19/2009 TANDEM MASTER 1.00 T™M2 MICHAEL $
05/20/2009 TANDEM MASTER 1.00 T™M LAURA B
05/20/2009 ' TANDEM MASTER 1.00 TMMATTS
05/20/2009 TANDEM MASTER 1.00 T™M THOMAS O
05/21/2009 TANDEM MASTER 1.00 TMKENNY P
05/21/2009 TANDEM MASTER 1.00 TM JOSEPH L
05/21/2009 ' TANDEM MASTER 1.00 TM MICHAEL M
05/21/2009 TANDEM MASTER 1.00 TMKIM M
05/21/2009 TANDEM MASTER 1.00 TM MATT D
05/21/2009 TANDEM MASTER 1.00 TM DANIEL R
05/21/2009 TANDEM MASTER 1.00 TMJAMES B
05/22/2009 TANDEM MASTER , 1.00 TM MARIE DENISE A
05/22/2009 TANDEM MASTER 1.00 TM KIRAN O
05/22/2009 TANDEM MASTER 1.00 TMERIK &
05/22/2009 TANDEM MASTER . 1.00 T™M JARED S
05/22/2009 TANDEM MASTER 1.00 TMRICHN SR
05/22/2009 TANDEM MASTER 1.00 T™ RICARDO H
05/23/2009 TANDEM MASTER 1.00 T™M VICTORIA M
05/23/2009 TANDEM MASTER 1.00 T™M DAVID H
05/23/2009 TANDEM MASTER 100 TMCHRISL
05/23/2009 - TANDEM MASTER, _ 1.00 T™M RAUL E
05/23/2009 TANDEM MASTER 1.00 TM GIUBERT L
05/23/2009 TANDEM MASTER. - 1.00 TM NOHINDER J
05/23/2009 TANDEM MASTER 1.00 T™ TRACY G

7~ 05/24/2009. TANDEM MASTER, 1.00 T™M LEONALDOR
05/24/2009 TANDEM MASTER 1.00 T™ SHERYLIN M
05/24/2009 , TANDEM MASTER, 1.00 TM SARAH L
05/24/2009 TANDEM MASTER 1.00 TM KEVIN B 240
05/24/2009 TANDEM MASTER. 1.00 TM LAURA G
05/24/2009 TANDEM MASTER 1.00 TMRYAN A
05/24/2009 TANDEM MASTER 1.00 T™M 2 YANKO P
05/24/2009 TANDEM MASTER 1.00 TM DAVID N

01/06/2011 i
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Jump Log
01/01/2009 -- 12/31/2009

Dopald Zarda
05/24/2009 TANDEM MASTER. 1.00 T™M DARREN Q
05/25/2009 . AFF INSTRUCTOR ‘ 1.00 AFP1 GABE G
05/25/2009 , TANDEM MASTER 1.00 T™M MATTF
05/25/2009. TANDEM MASTER 1.00 TM DIANA S
05/25/2009 TANDEM MASTER 7100 T™M MICHAEL L
05/25/2009 TANDEM MASTER, 1.00 TM JAROSLAW G
05/25/2009 TANDEM MASTER 1.00 TM 2 ALISSA C
05/25/2009 TANDEM MASTER : 1.00 T™M ANDREW §
05/25/2009 : TANDEM MASTER 1.00 TM KERRY H
05/30/2009 TANDEM MASTER 1.00 TMKITC
05/30/2009 TANDEM MASTER 1.00 TMERIC C
05/30/2009 TANDEM MASTER 1.00 T™M ANGEL V
05/30/2009 TANDEM MASTER, 1.00 TM YUMERLIN M
05/30/2009 TANDEM MASTER 1.00 TM MICHAEL C
05/30/2009 TANDEM MASTER 1.00 TM 2 FRANK, G
05/30/2009 TANDEM MASTER 1.00 T™ THOMAS M
05/30/2009 TANDEM MASTER 1.00 TMEVAN C
05/30/2009 TANDEM MASTER 1.00 T™M AILEEN D
05/30/2009 TANDEM MASTER 1.00 TM STEVEN R
05/30/2009 TANDEM MASTER 1.00 TM SHARON B
05/30/2009 TANDEM MASTER 1.00 TMTIM Z
“705/31/2009 TANDEM MASTER 1.00 TM TROY R
05/31/2009 ' TANDEM MASTER 1.00 TM RYAN $
05/31/2009 | TANDEM MASTER 1.00 TM 3 MAUREEN L
05/31/2009 TANDEM MASTER 1.00 TMJANE C
05/31/2009 TANDEM MASTER 1.00 TM 2 KRIS G
05/31/2009 TANDEM MASTER 1.00 TMPAUL T
05/31/2009 TANDEM MASTER 1.00 TM ROSANNE B
05/31/2009 TANDEM MASTER 1.00 T™M ROBERTA A
05/31/2009 TANDEM MASTER 1.00 TM CARRIGAN D
06/01/2009 TANDEM MASTER 1.00 TM ALEXANDRA S
06/01/2009 TANDEM MASTER 1.00 TMJOSHB
06/01/2009 TANDEM MASTER 1.00 TM AMADO S
06/01/2009 TANDEM MASTER 1.00 TMDAWM M
06/01/2009- TANDEM MASTER 1.00 TM MICHAEL L
06/02/2009 TANDEM MASTER 1.00 TM CHRIS C
06/02/2009 TANDEM MASTER 1.00 T™ GEORGE A JR
06/03/2009 TANDEM MASTER, 1.00 TM DANN
06/03/2009 TANDEM MASTER 1.00 TM COLIN C
06/03/2009 TANDEM MASTER 1.00 TM PETER K
06/06/2009 TANDEM MASTER 1.00 T™M DANIELLE §
06/06/2009 TANDEM MASTER 1.00 TM DAVID D
06/06/2009 TANDEM MASTER 1.00 TM STEVE B
06/06/2009 TANDEM MASTER 1.00 T™M SHAYNE L
06/06/2009 TANDEM MASTER 1.00 TM KEVIN B
06/06/2009 TANDEM MASTER 1.00 TM CYNTHIA B

01/06/2011 2
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Donald Zarda
06/06/2009
06/06/2009
06/06/2009
06/06/2009
06/06/2009
96/06/2009 .
~"06/07/2009
06/07/2009
06/07/2009
06/07/2009
06/07/2009
06/07/2009
06/07/2009
06/07/2009
06/07/2009
06/07/2009
06/07/2009
06/07/2009
06/07/2009
06/08/2009
06/08/2009
06/08/2009
06/12/2009
06/12/2009
06/12/2009
06/13/2009
/@:4&009
06/14/2009
06/14/2009
06/14/2009
06/14/2009
06/14/2009
06/14/2005
06/14/2009
06/14/2009
06/15/2009
06/15/2009
06/15/2009
06/15/2009
06/15/2009
06/16/2009
06/16/2009
06/16/2009
06/17/2009
06/17/2009
06/17/2009

01/06/201)

Jamp Log

01/01/2009 -- 12/31/2009

TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER

TANDEM MASTER - -

TANDEM MASTER
TANDEM MASTER,
TANDEM MASTER
TANDEM MASTER.
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER,
TANDEM MASTER.
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER,
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
AFF INSTRUCTOR,
TANDEM MASTER
TANDEM MASTER

1.00
1.00
1.00
1.00
- 1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00

1.00

1.00
1.00

TM MARK S
TM ANDY A
TM GOERGE Z
TMJUSTINK

‘TM CEDRIC B

T™ JAMES W
TMDEANC
TMJATIND

™ TIM B

TM ANTHONY F
TM CAITLIN B
TMIAMES K
TM BARNEY P
TMPAUL S

TM BRIAN B

TM EVERETT W
TMKERRY P
TM FELICIA G
TMJAY A

TM SHANNON W
TM PETER B
TMIJACI P
TMEmMP
TMKEITH K
TM JAMES P

TM BRANDON R
TM SAMUEL D
TMJACK W
TMEKURT $

TM CHRISTIAN J
TM STERVEN Z
TM JASON B
TM JOHN R

TM ALICE W
TM JOEN V

TM MACKENZIE M
TMKELLY M
TM GWEN A
TMRIGELL

TM JOBN R

TM DEREK R
TM AMANDA F
TM STEVEN A
AFP2ROB A
TM DENNIS K
TMDOMINIC L
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Donald Zarda
06/17/2009
06/17/2009
06/17/2009
06/17/2009
06/17/2009
06/17/2009
06/17/2009
046/17/2009
06/19/2009
06/19/2009
06/19/2009
06/19/2009
06/19/2009
06/19/2009
06/19/2009
06/19/2009

/06//20/2009

06/25/2009

06/25/2009
06/25/2009
06/25/2009
06/25/2009
06/25/2009
06/25/2009
06/25/2009
06/26/2009
06/26/2009
06/26/2009
06/26/2009.
06/26/2009
06/26/2009
06/27/2009
06/27/2009
06/27/2009
06/27/2009
06/27/2009
06/27/2009
06/27/2009
06/27/2009
06/27/2009
06127/2009,
06/27/2009
06/27/2009
106/27/2009
06/27/2009
706/28/2009

01/06/2011

01/01/2009 -- 12/31/2009

TANDEM MASTER
TANDEM MASTER.
TANDEM MASTER.
TANDEM MASTER.
TANDEM MASTER
TANDEM MASTER,
TANDEM MASTER
TANDEM MASTER
13,5

TANDEM MASTER.
TANDEM MASTER,
TANDEM MASTER
TANDEM MASTER.
TANDEM MASTER
TANDEM MASTER,
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER.
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER.
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER.
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER.
TANDEM MASTER.
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER,
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER.
TANDEM MASTER

1.00
1.00
1.00
1.00

-1.00

1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.60
1.00

T™ CODY K
TM 3 BRIAN J
T™ YIWEN MA
TM KURRAM K
TM PAUL T

TM 2 BRIAN J
TM DESMIN B
TM 3 GERARD B

TM PHIL $
TM CHRIS H

TM SUZANNE O
TM DONNA 8
TM MEGHAN O
TMEFRAIN S
TMKIM L

T™ 2 PHILIP M
COMP TM WILL M
TMBRYANB
TMKATIE B

TM 2 CLIFFD
TMEILEEN W
TM NICHOLAS C
TM ALEXD
TMJOEL F

TM NICHOLAS L
TM JOHN X,
TMPALMA C
TM PRED H
TMJOE C
TMCHRISL
TM ANNA M
TMBENH
TMLISA S

TM BARABRA B
TMUIAS S

TM CLIFF B

TM DURRON W
TM KARTHIK S
T™ IIM M

TM BEN L

TM STEVENC *
TM AMARSS
TM PHILIP L
TM MELISSA C
TM VICTOR M




"t

Donald Zarda
06/28/2009
06/28/2009
06/28/2009
06/28/2009
06/28/2009 -
06/28/2009
06/28/2009
06/28/2009
06/30/2009
- 06/30/2009
" 06/30/2009
06/30/2009
06/30/2009
06/30/2009
07/02/2009
07/02/2009
07/02/2009

01/06/2011

01/01/2009 — 12/31/2009

TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER

- TANDEM MASTER

TANDEM MASTER
TANDEM MASTER
TANDEM MASTER
TANDEM MASTER

1.00
1.00
1.00
1.00
1,00
1.00

- 1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
201.00
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TM MICHAEL B
TM JESSICA M
TIM2MATTP
TM JASON P
TM CHRIS K-
TM AMANDA §
TM STEPHEN C
TM EDWIN O
TM CHRISRA M
TM CASEY C
TMRICHD

TM BHARGAVA P
TM BAJRAM A
TM 2 DEREK R
TM AMANDA C
TM ALEXL

TM ISKEN
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Jump Log
01/01/2010 . 12/31/2010
Donald Zarda
05/15/2010 TANDEM MASTER 1,00 T™M MIKE O
05/15/2010 TANDEM MASTER 1.00 TM VINCENT O
05/15/2010 TANDEM MASTER 1.00 TMMICHAEL F
05/15/2010 TANUEM MASTER 1.00 TM CHRIS W
05/15/2010 TANDEM MASTER 1.00 TM JENNY H
05/15/2010 TANDEM MASTER 100 TM BOBBY C
05/15/2010 TANDEM MASTER 100 TMJESSICAR
05715/2010 TANDEM MASTER 1.00 TM HEATHER D
~05/16/2010 TANDEM MASTER 1.00 TM STEVEN W
05/16/2010 TANDEM MASTER 1.00 TM DINLER §
05/16/2010 TANDEM MASTER 1.00 TM MICHAEL R
05/16/2010 TANDEM MASTER. 1.00 TMJOEP
05/16/2010 TANDEM MASTER 1.00 TM KAREN C
05/16/2010 TANDEM MASTER 1.00° TM DANIEL K
05/16/2010 TANDEM MASTER - - 1.00 TM MATT G
05/16/2010 TANDEM MASTER 1.00 TM DANIEL P
05/16/2010 TANDEM MASTER 1.00 TM CHRISTINE §
05/16/2010 TANDEM MASTER 1.00 TMDAVIDK
05/16/2010 TANDEM MASTER 1.00 T™M QUINIQUE H
05/17/2010 TANDEM MASTER 1.00 T™M KEVIN W
05/17/2010 TANDEM MASTER 1.00 T™M DAVID G
05/20/2010 TANDEM MASTER 1.00 T™ KAREN K
05/20/2010 TANDEM MASTER 100 TM SARA Z
05/20/2010 TANDEM MASTER 1.00 TM MYCHAL P
0512012040 TANDEM MASTER 1.00 TM EVAN P
1 05/212010 COACH 1.00 CMICHAEL §
05/21/2010 TANDEM MASTER. 1.00 TMJAKE B
05/21/2010 TANDEM MASTER 1.00 TM NANCI 8
05/21/2010 TANDEM MASTER 1.00 TM RUSSELLJ
05/22/2010 TANDEM MASTER 1.00 TM MELISSA R
05/22/2010 TANDEM MASTER, 1.00 TM LARS A
05/22/2010 TANDEM MASTER 1.00 T™M JEREMY M
05/22/2010 TANDEM MASTER 1.00 TM BEVANOL
05/22/2010 TANDEM MASTER 1.00 TM CAROL C
05/22/2010 TANDEM MASTER 100 TM GUSTAVOD
05/22/20190 TANDEM MASTER 1.00 TM GAVINC
05/22/2010 . TANDEM MASTER 1.00 TM MICHAEL C
05/22/2010 TANDEM MASTER 1,00 TMDIANA H
__05/22/2010 TANDEM MASTER 1.00 T4 pAvULiC
© 05/24/2010 TANDEM MASTER 1,00 TM KRISTINA P
05/25/2010 * TANDEM MASTER 1.00 TM SUZANNE A
05/25/2010 TANDEM MASTER 1.00 TMCHADR
05/26/2010 TANDEM MASTER 1.060 TM ARIELLEM
05/26/2010 TANDEM MASTER 1.00 TM SAMIR A
05/26/2010 TANDEM MASTER 1.00 TM JERRY A
05/27/2010 13,5 1.00

10/19/2010
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06/04/2010

10/19/2010

J u.rrip Lug
01/01/2010 ~ 12/31/2010
Donald Zarda
05/27/2010 TANDEM MASTER 1.00 TM TIMI
05/27/2010 TANDEM MASTER 1.00 TM BARBARA.J
05/28/2010 TANDEM MASTER 1.00 T™ VISHAL B
05/28/2010 TANDEM MASTER 1.00 iz MICRAEL H
05/28/2010 TANDEM MASTER 1.00 TM KEITH B
05/29/2010 BEACH JUMP 1.00 :
05/29/2010 TANDEM MASTER 1.00 TM HEATHER W
05/29/2010 TANDEM MASTER 1.00 TM CHRISTIANN P
05/2912010 TANDEM MASTER 1.00 TM ALEX L
05/29/2010 TANDEM MASTER 100 TM ASHLEY R
05/29/2010 TANDEM MASTER 100 TM ELIZABETH ¥
05/29/2010 TANDEM MASTER 1.00 TM JOHN §
05/29/2010 TANDEM MASTER 1.00 TMRICHD
05/29/2010 . TANDEM MASTER 1.00 TM JASON C
05/29/2010 TANDEM MASTER 1,00 TM CONSTANCE §
05/29/2010 TANDEM MASTER 1.00 TM BETHANY H
~05/30/2010 TANDEM MASTER 1.00 TMXJIAOLU Y
05/30/2010 TANDEM MASTER 1.00 TM GLENDA 8
05/30/2010 TANDEM MASTER 1.00 TM BETHANY A
05/30/2010 TANDEM MASTER 1.00 TMKRISTINK. |
05/30/2010 TANDEM MASTER 1.00 TM CHRISTIE C
05/30/2010 TANDEM MASTER 1.00 TM HARISON F
05/30/2010 TANDEM MASTER 1.00 TMEVANJ
- 05/30/2010 TANDEM MASTER 1.00 TM SAID H
05/30/2010 TANDEM MASTER. 1.00 TMMOAL
05/31/2010 TANDEM MASTER .00 M3 palID w
05/31/2010 TANDEM MASTER 1.00 TM DANIEL B
05/31/2010 TANDEM MASTER. 100 TM JOHN D
05/31/2010 TANDEM MASTER .00 TM TYLER G
05/31/2010 TANDEM MASTER 1.00 TMPETER M
05/31/2010 TANDEM MASTER 100 TM PRATAP P
05/31/2010 TANDEM MASTER 1.00_TM MARGARET B
06/02/2010 AFF INSTRUCTOR. 1.00
06/02/2010 TANDEM MASTER 100 TM GEORGE L
| 06/02/2010 TANDEM MASTER 1.00 TM SANDRA C
06/02/2010 TANDEM MASTER 1.00 TM BRIAN $
06/02/2010 TANDEM MASTER 1,00 TM MAXIMO 8
06/02/2010 TANDEM MASTER 1.00 TM MRINALINI L
© 06/02/2010 TANDEM MASTER 1,00 TMROBW
06/02/2010 TANDEM MASTER 1.00 TM AIDIN A
06/02/2010 TANDEM MASTER 1.00 ‘IM VIRGINIJA §
06/02/2010 TANDEM MASTER 1.00 TM RICHARD F
06/02/2030 TANDEM MASTER 1.00 TM DIEGO M
06/04/2010 TANDEM MASTER 1.00 TM ALEX B
06/04/2010 TANDEM MASTER 1.00 TMBILL'L ,
TANDEM MASTER. 1.00 TM BARBARA R




. ., Case 2:10-cv-04334-JFB-AYS Document 111-6 Filed 02/11/13 Page 3 of 4 PagelD #: 1377

Jump Log
01/01/2010 - 12/31/2010

Donald Zarda '

- 06/04/2010 TANDEM MASTER 1.00 TM MILES N
06/04/2010 TANDEM MASTER 1.00 TMJULIE §
06/05/2010 - TANDEM MASTER . 1.00 TM STEPHANIE D
06/05/2010 . TANDEM MASTER 1.00 TM COLIN M
06/05/2010 TANDEM MASTER 1.00 TMKERRY €
06/05/2010 TANDEM MASTER 1.00 TM SPENCER W
06/05/2010 TANDEM MASTER . 1.00 TMEDL
06/05/2010 TANDEM MASTER 1.00 TM TIFFANY G
06/05/2610 TANDEM MASTER 1.00 TM PRISALLA C

~06/06/2010 : TANDEM MASTER 1.00 TM DESMOND R
06/06/2010 TANDEM MASTER 1,00 TMJOEC
06/06/2010 TANDEM MASTER 100 TMEYDIEC
06/06/2010 TANDEM MASTER 1.00 TM TABER L
06/07/2010 TANDEM MASTER 100 TMLYNNETTEK
06/07/2010 TANDEM MASTER 1.00 TM MARGARET D
06/07/2010 TANDEM MASTER 1.00 TM MOHAMMED F
06/08/2010 50 1.00 ' '
06/08/2010 : 5,0. 1.00
06/08/2010 TANDEM MASTER 1.00 TMJARAD §
06/08/2010 TANDEM MASTER 1.00 TM SPENCE
06/08/2010 TANDEM MASTER 1,00 TM CHARLES H
06/08/2010 TANDEM MASTER _ 1.00 TM ANTHONY J
06/09/2010 TANDEM MASTER 1.00 TMPAULJ
06/10/2010 TANDEM MASTER 1.00 TM DONOVAN W
06/10/2010 TANDEM MASTER 1.00 TMNICK G
06/11/2010 TANDEM MASTER 1.00 TM SPENCER §
06/11/2010 TANDEM MASTER 1.00 TM MANISH T
06/11/2010 TANDEM MASTER 1.00 TM MICHAEL V
06/12/2010 TANDEM MASTER ' ~ 1.00 TM VINNIE N
06/12/2010 TANDEM MASTER 100 TM JESSICA M
06/12/2010 TANDEM MASTER 1,00 TM 2 RYAN K

© 06/12/2010 TANDEM MASTER 1.00 T™M GERALD A
06/12/2010 TANDEM MASTER 1,00 TM CASSANDRA
06/12/2010 TANDEM MASTER .00 TM SUSAN G
06/12/2010 - TANDEM MASTER. , 1.00 TM ANAM

~06/13/2010 TANDEM MASTER 1.00 TMRYAN G
06/14/2010 AF¥ INSTRUCTOR 1.00
06/14/2010 TANDEM MASTER 1.00 TMJEN V
06/14/2010 TANDEM MASTER . 1,00 TM MATTC
06/14/2010 ' TANDEM MASTER 1.00 TM2.ZAGH P
06/14/2010 - TANDEM MASTER 1.00 TMLAURA G
06/14/2010 TANDEM MASTER 1.00 TM RAHUL K
06/14/2010 TANDEM MASTER 1.00 TM SEBASTIAN G
06/18/2010 ATT INSTRUCTOR 1.00
06/18/2010 TANDEM MASTER, 1.00 TMRIYADY
06/18/2010 TANDEM MASTER , 1.00 TM STASH

10/19/2010 3
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) 01/01/2010 - 12/31/2010
Donsald Zarda ' ,
06/18/2010 TANDEM MASTER. 1.00 TMCHRISS
06/18/2010 TANDEM MASTER - 1.00 TM ALEXANDER D
06/18/2010 TANDEM MASTER 100 TMGUYH

" 06/18/2010 TANDEM MASTER. 100 TMROSANA O
06/18/2010 TANDEM MASTER LOO TM LOUISL

- 06/18/2010 TANDEM MASTER 1.00° TM DOMENICK M
06/18/2010 TANDEM MASTER 1.00 TM JASON H
06/19/2010 TANDEM MASTER, 1.00 TMNATALIA A
06/19/2010 TANDEM MASTER 1,00 TM STEPHEN A
06/19/2010 TANDEM MASTER 100 TMLYLEP
06/19/2010 . TANDEM MASTER 100 TMJCDLK
06/19/2010 TANDEM MASTER 1.00 TM MICHAEL H
06/19/2010 TANDEM MASTER 100 TM MARK P
06/19/2010 TANDEM MASTER 1.06 TM CHRISE
06/19/2010 TANDEM MASTER 1.00 TM NICOL:AS 8
06/19/2010 TANDEM MASTER 1.00 TM BRIAN G
06/19/2010 TANDEM MASTER 100 TM HEATHER O
06/19/2010 TANDEM MASTER 1.00 TM GINA L
06/20/2010 TANDEM MASTER '1.00 TM PAUL 8
06/20/2010 TANDEM MASTER 1.00 TM EMMA H
06/20/2010 TANDEM MASTER 1.00 T™M JULIE O
06/20/2010 TANDEM MASTER 1.00 TM PATRICIA D
06/20/2010 TANDEM MASTER 100 TM PETERG
06/20/2010 TANDEM MASTER 1.00 T™M CAMELIA A
06/20/2010 TANDEM MASTER 1.00 TM ALYSSA A
06/21/2016 TANDEM MASTER 100 TMETHANF
06/21/2010 TANDEM MASTER 100 TM HILA B
06/21/2010 TANDEM MASTER 1.00 TM AMANDA A
06/21/2010 TANDEM MASTER 1.00 TM AMANDA G-
06/21/2010 TANDEM MASTER, 1.00 TM JAMEST
06/21/2010 " TANDEM MASTER 1.00 TM KYLES

- 06/21/2010 TANDEM MASTER 100 TM SINEAD M
06/21/2010 TANDEM MASTER 100 TM CAROL R
06/21/2010 TANDEM MASTER 100 FM3-AVANTI S

172.00
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Pags 20f3 . EMPLOYEE EARNINGS RECORD
: QB18 80184104 Ailide Exprass Inc (Requosted Check ESQB@..&E:&
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. RETME &
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0524 [Reg 10,09 41000 313 843 m.u 040 362.80
0531 ﬁnm £510.00 1540.00) 11 232,03 82. .50 1079.18
U637 [Reg Ql 1215.00 1215.00 92.95 &3_68 54,55 .80 1003.22
06114 |Reg 1440, DO 0000 ' 107.10) a8.64 6722 9.50] 1126.44
0621 JReg m &40.00} 640 48,96 -45.85 0.60] 674.79

| asiz8 |Reg 2 1112.00 M 85.0 4323 4749 0.60 920,62

0705 |Reg 360,00 135000 104, BE.54) 6¢.48 0,604 112,24
077 iReg 170,00, s70.00 28.31 . 251 0.50 33856
0523 |Reg 760.00 7B 5814 50, 29.97 0.59) 621.06
0530 |Reg 00,00 6000 ¥ 2B {5.01 0.601 508.26
0506 |Reg O gs2.00] 992.0 76.84 8687 45 ©.50 782.89
063 |Reg . 1150001 1150.0] B7.43 1263 &6.68 050 878.42
0620 |Reg O : &11.00 ’ 3{1.00] 82.04 &7 aa4d " .60 657.02
027 |Rep 2 77200 772,00 59,0 Sz 20, C.50 629.53
07404 |Reg ) - angd 370,00 2831 &.38 0.50) BTy
This

Peyiod

Total
This « £3472.00 . 13472.00 ‘S 338.21 muuLz.« Disabilfty . ) . 10828,72
Pering - M7E.1q 22219 4,300
Tatst

NY Dlesabifity
343,66 420
Zarda, Donaid 4 10 78 Term Diate: OFl28iz10 Withholding Fedecal: Singie, 4 Bedoctions:
Soc Sec#: 0ocxx-2464 Home Dent © | 30D Wr'2s : Pay Frequency: " Method: NY: Singls, 4 ‘
PO Bex 342 Sender; Male: Slandard Hes:
Richreand, MO 64085 Birthdeta:
Hire Date: 85H5/2009 Earninga:
Iractive Daxde: .
- Rehirs Date: Last Raien Dale ;
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New York State Department of Labor(http://www.labor.ny.gov)

History of the Hourly Minimum Wage
New York State's Minimum Wage is $7.25

QOctober 15, 1962
October 15, 1964
January 1, 1967
February 1, 1968
July 1, 1970
May 1, 1974
January 1, 1975

~ January 1, 1976

October 6, 1978
January 1, 1979
January 1, 1980
January 1, 1981
April 1, 1990

April 1, 1991

March 31, 2000
January 1, 2005
January 1, 2006
January 1, 2007
July 24, 2009

Increased from $1.00 to $1.15
Increased from $1.15 o $1.25
Increased from $1.25 to $1.50
Increased from $1.50 to $1.60
Increased from $1.60 to $1.85
Increased from $1.85 to $2.00
Increased from $2.00 to $2.10
Increased from $2.10 to $2.30
Increased from $2.30 to $2.65
Increased from $2.65 to $2.90
Increased from $2.90 to $3.10
Increased from $3.10 to $3.35
Increased from $3.35 to $3.80
Increased from $3.80 to $4.25
Increased from $4.25 to $5.15
Increased from $5.15 to $6.00
Increased from $6.00 to $6.75
Increased from $6.75 to $7.15
Increased from $7.15 to $7.25

Prior to 1962, state minimum wage rates varied from industry to industry.

This Page... Was Helpful Needs Improvement

1of1 2/1/2013 9:55 AM
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Plaintiff's Weekly Wage Calculations

2009
Week Jumps per Days Worked per Week | Earnings per Hourly Wage per Week
Week Week
5/11-5/17 |10 2 $410.00 $17.08
5/18-5/24 |37 7 $1,510.00 $18.88
5/25-5/31 29 3 $1,215.00 $33.75
6/1-6/7 35 5 $1,400.00 $23.33
6/8 - 6/14 16 4 $640.00 $13.33
6/15-6/21 |27 5 | $1,112.00 $18.53
| 6/22-6/28 | 37 4 $1,360.00 $28.33
6/29-7/5 9 2 $370.00 $15.42
2010
Week Jumpsper | Days Worked per Week | Earnings per Hourly Wage per Week
Week Week
5/10-5/16 |19 2 $760.00 $31.67
5/17-5/23 |20 4 $600.00 $12.50
5/24-5/30 |30 6 $992.00 $13.78
5/31-6/6 34 - 5 $1,150.00 $19.17
6/7 -6/13 21 6 $811.00 $11.26
6/14-6/20 |35 3 $772.00 $21.44
6/21-6/27 |9 1 $370.00 $30.83
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GREGORY ANTOLLINO
ATTORNEY AT LAW
GREGGANTOLLINOCOM
'14_3_~2O IWBST ‘21T ‘STREET, Surrs 802 - TEL. {212) 334-7307 V
NEW YORK, NEW YORK 10010 ' FAX (212) 334-7309

December 4, 2012

U.8. Disttict Judge Joseph F. Bianco
Long Island Federal Courthouise

814 Federal Plaza

Ceniral Islip, New York 11722

Zarda v. Altitude Express. Inc. & Ray Maynard, 10 Cly 4334 (JFB)

Dear Judge Bianco:

1 represent plaintiff in this matter and write in response to my adversary’s pre-
:mouon lgtter pertaining to summary judgment, I apologlze for exceeding three pages.

As has been typical in-this ht:ganon Mr. Zabell either misconstrues or
oversxmphﬁes p]amtiff ’s- contentions, again repeating the tired martra that a ¢laim for
sexual orfentation discrimination cannot be bootstrapped into a claim for under Title VII.
We've never suggested as much, and because Mr. Zabell repeats it again in his letter does
not make it so. In this case, the evidence has shown that plaintiff was fired in part
because his behavnor and appearance did not conform to that of a man, In Dawson v.

' & e, 398 F.3d 211 (2d Cir. 2005), which defendant cites, the Court
noted that a sex steredtype theory would be viable whére there is evidence of
discrimination based on a ‘failfure] to conform: to gender stereotypes ... through
behavior or ..appearance.” Id. In Simonton v. Runyen, 232 F.3d 33 (2d Cir. 2000),
which defendant also cites, the Court "express[ed] no opinion as to hiow this issue
would be decided in [the] future,” given different facts, [d, at-37, Since then, the
Second Circuit has allowed sex stereofype clanrns to proceed to the jury. In one,
sexual orientation claim was also present. See Miller v, New York;

Appx. 195, 2006 U.S. App. LEXIS 10730 [unpublished] In another, the: camplamt
allowed a male to proceed to the jury where, as in this case, the employer reflexively
terminated the accused male harasser because the. employer contended that ama!e
is less worthy of belief where there is an allegation of sexual harassment. §assa

v. Garache, 566 F.3d 307, 311 (2d Cir. 2009).

In this casé, there are three bases upon which the Title VIl claim lies, As the
Court may know, defendant and all witnesses have testified that plaintiff was a
sterling employee and executed a near perfect jump on the date that he got fired.
What happened to “monkey wrench” matters was that, while he strapping himself to
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one Rosana Orellana, a fellow skydiver strapping himself to Orellana’s boyfriend,
David Kengle, said, “I bet you didn’t think your girlfriend was going to get strapped
1o another guy!” After Mr, Zarda sensed Qrellana’s disconifort over that statemenit,
he told her words to the effect that, “you don’t have to worry about me, I'm gay.” He
does not remember, but Orellana testified that Zarda also said he had just gotten out
of g relationiship with his boyfriend.

All of the video and photographic evidence shows that Orellana and Kengle
had a fantastic skydive, and even posed, smiling, face to face, with Don, after it was
over; otie such picture is attached as an exhibit. Later, however, Kengle found out
about what Zarda told Orellana and got mad. Orellana testified she'had no interestin
comiplaining. Kengle, howsver, an unemployed waiter; was outraged, and told
Maynard that Zarda - shock - told his girlfriend he was. Zay; and then, seemingly
contradictorily, that he touched her in at the hips:in an inappropriate way. Thehips
happen to be the location of the straps that prevented Orellana’s death by falling,
but Maynard paid that no.mind. Maynard refunded the $600 fee Kengle had paid,
and stole it from plaintiff's paycheck! He did not speak to Orellana about the event,
and did not review the visual material. Maynard knew that touching was required as
part of a jump, and he knew that Orellana had sighed a'waiver that said she would be
touched and should not go on the skydive if she didn’t want to be touched, Instead of
investigating, Maynard suspended plaintiff immediately, then terminated him a
week later, just as in Sassaman, During this suspension, Mayhard’s then highly
trusted second-hand man Rich Winstock strongly recommended that Don not be
terminated because, as Rich testified, he was “an excellent instructor.”

Plaintiff's theory of Title VII liability is, first, that he was assumed to be guilty
of sexual misconduct simply because a female’s honor was besmirched by a man,
just as in Sassaman. Maynard testified at his deposition that though he kriew Don
was gay, he thought Don could switch back and forth between heterosexuality and
hontosexuality, thereby providing hinm a motive for Don'’s wanting to touching
Orellan’s hips. That testimony coupled with S_as,saman alone will preverit sunimary
}udgment What is worse in this case, though, is that, unlike the supervisors fh

saman, Maynard knew that touching was required as part of the job. Nevertheless,
he seized upon the second-hand allegation of improper touching withouteven
speaking to Orellana, and withont recognition that his own waiver - that Orellana
signed - notes that touching is part-of the skydive experience.?

Plaintiff's second Title VIl argumentis that, as a man, he was punished for
attempting to extricate himself from the suggestion that he was attracted toa
woman. Plaintiff was uncomfortable by the suggestion that he was attracted to
Orellana because he sensed that she was. He wanted to extricate himself from the
suggestion, made by the other skydiver; that he'was attracted to her, He did this by
telling herhe was gay. Maynard’s position is indubitably that he should have

1 He gave it back a week later.
2 Orellana testified she didn’t read the waiver.
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l!r.

acquiesced In the suggestion, made by the other skydive instructor, that plaintiff
was attracted to Kengle's girlfriend.

Third, there were several examples of Maynard’s remarks about plaintiff's
appearance that support the inference that Maynard believed in sex stereotypes.
Thus, aside from the sexual orientation aspect alone, there is sufficient evidence that
plaintiff behaviorand appearance, as well as sex stereotypes that men should act in
a certain way, were a factor in his termination, and a summary judgment motion oti
this issue would not be successful.

2. Plaintiff’s Sexual Orientation Claim

Defendant argues that plaintiff was terminated because he made a customer
“ancomfortable.” However, this “discomfort” was, in part, telling the customer that he is
gay. It is now “widely accepted that a company's desire to cater to the perceived
[discriminatory] preferent:es of 1ts customers is not a defense under” anti~
discrimination laws. C - theare Cir., 612 F.3d 908, 913 (7th Cir,
Ind. 2010). Imagine a customer would prefer pot to have a black skydive instrtctor; or
imagine if a light-skinned black person, whom the customer assumed to be Caucasian,
shocks a customer by telling her he’s black. The customet is offended, but would this be
an insulation from liability? Of course net, We wouldn’t be debating’ this if plaintiff were
any protected class other than gay. It’s the last acceptable form of discrimination ~
protections not in every state, and in this state not in 2001 when Ray Maynard tesiified
that he alsofired plaintiff because he told a customer-that he is gay. The law., however,
has changed, but Maynard has not. He still wants his gay employees to stay in the closet.
The straight ones cati flaunt their sexuality, however, and we have innumerable instanees
of the flaunting of heterosexuality being completely acceptable at the workplace. But
Don merely: tells a person he is gay and he gets fired.

The suggestion that Maynard knew that plaintiff was gay and that therefore
insulates him from liability s simplistic, and overlooks that Maynard disparately treated
gay people from other protected classes. He testified at his deposition that “shating
personal information™ was the reason for plaintiff’s termination, and told this to state
unemployment authorities.> Howaver, at his deposition, T went over a list of personal
information that was appropriate for discussion 4t the workplace, ineluding his gitlfriend,
his wife, being Irish, being Cuban, being married, loving one’s husband, telling
ciistoriters about heterosexual partners and children, and discussing one’s military status,
He stopped, however, at the suggestion that someone could wear a “Legalize Gay"” t-shirt
at his drop zone. That would be inappropriate, according to Maynard If you listen to
Don’s termination interview you sense the anger in Maynard’s voice, and he specifically
refers to plaintiff’s sexuality as an “escapade.” The dictionary definition of escapade is

3 Notably, in the letter to dispute plaintiff's unemployment benefits, many months
later, there wasno reference to touching, even though in the abstract that would
have been a better allegation of misconduct. By then Maynard undoubtedly realized
how ridiculoiis:the suggestion wes.
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“an adventuré, a jaunt, an antic, ah exploit.” But no gay person’s sexual orientation is an
escapade any more than a heterosexual’s orientation is an-escapade. That’s 4 gioss insult
and an expression of a derogatory view toward homosexuals that would preclude
summary judgment See Sandiford v. City of New York, 94 A.D.3d 593, 595 (1" Dept.
2012). A person’s sexuality is a person’s ideritity, and itis a protected class in this state,
Therefore, defendant’s motion on the sexual orientation discrimination case would fail.
‘For all of these reasons —and because plaintiff’s identifying as gay was admittedly a
factor in his termination — plaintiff will cross move for partial summaty judgment (i.e.
liability) on this cause of action. -

3. Wage Claims

Plaintiff withdraws his overtime claim :on the basis of the FLSA “seasonal”
exempuon, but that does not. apply to his minimum wage claim under state law. See
_ I Amusements Inc, 22 Misc, 3d 11074, 2009 N.Y. Misc.

LEXIS 85 p***’lé [N Y Sup Ct 2009). Plaintiff finds it unusual that defendant was

unable to provide 4 -a list of the dates in which plaintiff did not de any jumps —and

therefore made no money —and yet now says that plaintiff earned at least §7.50 an hour.

My response is, first; there is no. showmg that the' “plece work” theory applies to New

York. state law, therefore this is an issue of first impression that we don’t intend o wajve.

FLSA does not preclude state labor laws, see id., and Mr. Zabell has cited none that allow
- “piece work” pay.

Second, even if the “piece work” theory did apply in New York, how did
defendants come. to the conclusion that my client earned minimum wage when they could
not produce the records as to when there were ho, one or two j’umps in a single day?
(Those would be the days in which plaintiff earned less than-minimum wage in that day.)
We will therefore cross-move that defendant should be estopped from making this
argument, At his deposition Maynard testified that he could indeed bring in records
showing on which days my client sat around all-day without a single jump, or just one, I
served an interrogatory, which was ignored. I moved to compel and you agreed with me,
issuing an order. In the end, Mr. Zabell served me with an affidavit from Maynard that

- said that he did not have the information. Now they do? Discevery is over, and it is the
employet’s obligation to keep work records for three years under federal law, 29 C.P.R.§§
516.6. This lawsuit was filed within three years of plaintiff’s employment; then presumab‘l'y
Don’s work records should be available. I have been provided nothing, which can’t be fair;
and there is no explanation as to how defendant’s caloulation was arrived at, therefore,
I’m itot in a position to réspond to it. I do intend to cross move for Suiimary ,;udgment on
the grounds of spoliation, |

Sincetely,

0

Gregory Anfolline

Ce:  Saul Zabell by ecf
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK
DONALD ZARDA,
Plaintiff,
-against- Index No.
10-Cv-04334

ALTITUDE EXPRESS, INC., d/b/a/ SKYDIVE LONG
ISLAND, and RAY MAYNARD,

Defendants.

December 9, 2011
10:15 a.m.

4875 Sunrise Highway
Bohemia, New York
EXAMINATION BEFORE TRIAL OF DONALD ZARDA,

the Plaintiff herein, taken by the
Defendants, pursuant to Article 31 of the
Civil Practice Law and Rules of Testimony,
and Notice and order, held at the
above-mentioned time and place, before Karen
LaMendola, a Professional Court Reporter and

Notary Public of the State of New York.

South Shore Court Reporting
(631)-235-6218
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1
2 A PPEAaRANTCE S:
3
4 GREGORY ANTOLLINO, ESQ.
Attorney for Plaintiff
5 18-20 West 21 Street, Suite 802
New York, New York 10010
6
7
ZABELL & ASSOCIATES, P.C.
8 Attorneys for Defendants
4875 Sunrise Highway
9 Bohemia, New York 11716
10 BY: SAUL ZABELL, ESQ.
11
12
13
14
15
16
17
18
19
20 ALSO PRESENT:
William L. Murphy
21
22
23
24
25
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S TIPUILATTIONS

IT IS HEREBY STIPULATED AND AGREED by and
between the attorneys for the respective
parties herein, that filing, sealing and
certification be and the same are hereby
waived.

IT IS FURTHER STIPULATED AND AGREED
that all objections, except as to the form of
the question shall be reserved to the time of
the trial.

IT IS FURTHER STIPULATED AND AGREED
that the within deposition may be signed and
sworn to before any officer authorized to
administer an oath, with the same force and
effect as if signed and sworn to before the

Court.
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1
2 DONATLTD Z A R D A, the witness
3 herein, having been first duly sworn
4 by a Notary Public in and of the
5 State of New York, was examined and
6 testified as follows:
g EXAMINATION BY
8 MR. ZABELL:
9 Q Would you please state your full
10 name for the record.
11 A Donald Zarda.
12 Q What is your current address?
13 A P.O. Box 312, Richmond, Virginia
14 64085.
15 Q Good morning, Mr. Zarda. How
16 are you?
17 A Good morning. How are you?
18 Q Good. You know my name is
19 Saul Zabell. We've met before; correct?
20 A Correct.
21 Q We haven't had much of a
22 conversation before, but we've met in the
23 context of this case; correct?
24 A Correct.
25 Q And you know me to be the

South Shore Court Reporting
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1 D. Zarda

2 attorney who represents Altitude Express;

3 correct?

4 A T do.

5 Q You also know me to be the

6 attorney who represents Ray Maynard; 1is that
g correct?

8 A Yes.

9 Q Today I am conducting this

10 deposition on behalf of Altitude Express. Do
11 you understand that?

12 A Yes.

13 Q You know that I'm going to be
14 asking you questions; correct?

15 A Correct.

16 Q You're going to be providing

17 answers to those questions; correct?

18 A Yes.

19 Q And you are swearing that the
20 answers that you are providing are truthful
21 and accurate?
22 A Yes.
23 Q Do you understand that?
24 A To the best of my recollection;
25 yes.

South Shore Court Reporting
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6
D. Zarda

Q Do you understand that you took
an oath today to swear to tell the truth?

A Yes.

Q And you understand that if you
provide answers that are not truthful, you
are subject to charges of perjury?

A Yes.

Q Giving false answers in this
deposition today would be no different than
providing false testimony before a Court. Do

you understand that?
A Yes.
Q And have the ramifications of
that been explained to you by your Counsel?
A Yes.
MR. ANTOLLINO: Objection.
Anything that you've discussed with me
is not going to be asked or answered.
MR ZABELL: I believe the answer
is on the record.
MR. ANTOLLINO: Motion to
strike.
MR. ZABELL: To the extent I

can, your motion is denied.

South Shore Court Reporting
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1 D. Zarda

2 MR. ANTOLLINO: Okay.

3 Q How are you feeling today?

4 A Great.

5 Q Are you currently taking any

6 medications?

g A None other than prescribed.

8 Q What prescribed medications are
9 you taking?

10 MR. ANTOLLINO: Well, I'm going
11 to object on the grounds that that is
12 not relevant. I'll let you ask him

13 whether there is any medications that
14 he takes that would affect his ability
15 to testify or recall events truthfully.
16 MR. ZABELL: Counsel, what

17 you're doing now is making an improper
18 objection. If you would like, I would
19 be more than happy to provide you with
20 a copy of the Federal Rules of Civil
21 Procedure to familiarize yourself
22 before you continue.
23 I can also tell you that we will
24 allow each other to finish speaking
25 before we interrupt each other. Am I

South Shore Court Reporting
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1 D. Zarda

2 clear on that?

3 MR. ANTOLLINO: Mr. --

4 MR ZABELL: Am I clear on that?

5 MR. ANTOLLINO: Mr. Zabell,

6 Mr. Zabell, you're not going to

7 denigrate or derisive me or make any

8 more accusations or criticisms about my
9 knowledge of the Federal Rules, or

10 whatever.

11 I'm trying to get through the

12 deposition. I'm not going to let you
13 ask him, generally, what medications he
14 takes, and we can mark that for a

15 ruling if you deem it necessary.

16 MR. ZABELL: ©No, no, we'll not

17 mark it for a ruling.

18 MR. ANTOLLINO: Okay.

19 MR. ZABELL: We will stop this
20 deposition right now, and we will call
21 the Judge if you feel it is absolutely
22 necessary.
23 MR. ANTOLLINO: I do.
24 MR. ZABELL: If you'd 1like, I
25 think the prudent thing is to ask me

South Shore Court Reporting
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2 why I need to ask him those questions.
3 MR. ANTOLLINO: All right. Do

4 you want to explain why you need to ask
5 those questions?

6 MR. ZABELL: Sure.

g MR. ANTOLLINO: Okay, go ahead.

8 MR. ZABELL: There are claims

9 for emotional damages. I have an

10 absolute right to explore what

11 medications this individual was taking,
12 A, to ensure that those medications do
13 not affect his ability to testify

14 truthfully and accurately, and, B, to
15 determine if those medications are

16 related to illnesses that have not been
17 disclosed pursuant to discovery, and if
18 any of those medications he's taking

19 can be related in any possible way to
20 emotional distress.
21 If you maintain your position,
22 and I strongly suggest that after I
23 finish explaining this to you that you
24 ask for a short break to discuss it
25 with your client, if you maintain the

South Shore Court Reporting
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D. Zarda

position that you will not allow him to
answer that question, then it is my
intention to call Judge Bianco and get
a ruling.

MR. ANTOLLINO: Why don't you
ask him the question that you just
asked me. If you ask those questions,
those questions would not be
objectionable, but to ask him,
generally, what medications he's on,
that's a violation of what I've
asserted in this lawsuit as medical
privilege. I have no problems with
those questions whatsoever, and if you
had asked those questions, I wouldn't
have objected, but you asked a very
open-ended question which could go into
something that is, you know, completely
irrelevant and medically privileged.

MR. ZABELL: You have my
position.

MR. ANTOLLINO: All right.

MR. ZABELL: Again, I strongly

recommend that you take a moment to
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2 speak to your client. Beyond that, I

3 will call Judge Bianco.

4 MR. ANTOLLINO: Okay. I don't

5 have any reason to speak to my client.
6 I think there's a compromise, there's a
g compromise. I have sent the Judge the
8 medical records with my objections

9 under that case that came down in the
10 Second Circuit, okay, he hasn't ruled
11 yet. I think there is a compromise

12 here.

13 I'm allowing you to ask those

14 questions more particularly, but to ask
15 a general, open-ended guestion invades
16 the doctor/patient privilege in a way
17 that hasn't been waived in this

18 lawsuit, so I ask you to compromise on
19 that, and what I'd also ask you to do
20 is let's call the Judge once rather
21 than --
22 MR. ZABELL: No.
23 MR. ANTOLLINO: -- several
24 times.
25 MR. ZABELL: No.
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D. Zarda

MR. ANTOLLINO: I know you like
to do it your way, Mr. Zabell. You
don't like to compromise, so let's Jjust
call the Judge.

(Whereupon, a call was made to
Judge Bianco, and the following
colloquy was had:)

LAW SECRETARY: Judge Bianco's
chambers.

MR. ZABELL: Good morning. It's
Saul Zabell. How are you?

LAW SECRETARY: Good. How about
you?

MR. ZABELL: I'm well, thanks.

I'm calling from a deposition
with my adversary, Gregory Antollino,
in the matter of Zarda against Altitude
Express. Do you want the CV Number?

LAW SECRETARY: Yes, please.

MR. ZABELL: It's 10-04334.

We are about four questions into
the deposition, and my adversary has
objected and advised the deponent not

to answer a question.
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13
D. Zarda

LAW SECRETARY: Hold on one
second, please.

Let me talk to the clerk that's
assigned to this case; okay?

MR. ZABELL: Thank you.

MS. MAXWELL: Hi, this is
Ms. Maxwell.

MR. ZABELL: Hi. Saul Zabell,
and I'm here with my adversary,
Gregory Antollino. We're at a
deposition, and I'm deposing the
Plaintiff, Donald Zarda.

As part of my introductory group
of questions, I asked him if he's
currently taking only prescription
medications. He said, only
prescription medications, and I asked
him to identify them. Counsel gave a
speaking objection and advised his
client not to answer in what I believe
to be a contradiction of the Federal
Rules of Civil Procedure, and
apparently, I need a ruling on this

issue.
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2 MS. MAXWELL: As I recall, there
3 were 1issues with medical records on

4 this case; correct?

5 MR. ANTOLLINO: Yes.

o MR. ZABELL: Yes, Counsel

7 refused to provide them and provided

8 them to His Honor for an in camera

9 inspection.

10 MS. MAXWELL: Okay. I

11 understand that you guys are not that
12 far into the deposition; is that right?
13 MR. ZABELL: About three

14 questions.

15 MS. MAXWELL: Would it be

16 possible for you guys to take maybe a
17 ten-minute break while I try to get the
18 Judge's attention?

19 MR. ZABELL: Absolutely.
20 MR. ANTOLLINO: If I could just
21 say something.
22 MS. MAXWELL: Sure.
23 MR. ANTOLLINO: I objected to
24 the question based entirely on the fact
25 that I have made, essentially, a
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2 protective order for this type of

3 information. Furthermore, I allowed

4 Mr. Zabell to ask more particularized

5 questions. He explained the reason why
6 he wanted to ask the question. He

g asked three questions that I thought

8 were reasonable, and then I offered him
9 the opportunity to ask those questions
10 and he refused.

11 I also asked him if we could

12 continue the deposition and go to the
13 Judge once towards the middle of the

14 day because I bet we're going to have
15 more disputes later on, but he refused
16 to do that, as well.

17 Furthermore, since he's insisted
18 on calling the Judge, I want to explain
19 to the Judge that I want Mr. Zabell to
20 be admonished because he has
21 continually been snide, condescending,
22 and rude to me. He has insulted my
23 attire. He has insulted me in front of
24 witnesses. He has insulted the way
25 that I deal with my client. He offered

South Shore Court Reporting
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D. Zarda

me, on the record, a copy of the
Federal Rules so I could familiarize
myself with them. I'm not going to
take any more of this snide,
condescending behavior, and I want the
Judge to admonish him to not do that
anymore.

MS. MAXWELL: Well, it sounds

like there is a lot going on here, so

it may be a little
minutes, so what I
that you guys take

number where I can

bit longer than ten
would suggest is
a break. Give me a

reach vyou.

MR. ZABELL: Sure. You can
reach my office. It's (631) 589-7242,
and I can say that everything that has
transpired today is on the record, so
we have a transcript, including what
we're discussing right now, as well.

MS. MAXWELL: All right. We'll
be in touch.

MR. ZABELL: Thank vyou.

MR. ANTOLLINO: Thank vyou.

MS. MAXWELL: Goodbye.
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2 MR. ZABELL: Goodbye.

3 Let's take a short break.

4 (Whereupon, a recess was taken

5 from 10:26 a.m. to 10:55 a.m.)

6 (Whereupon, Judge Bianco's

g chambers called and the following

8 colloquy was had:)

9 MR. ZABELL: Good morning, Saul
10 Zabell here.

11 MS. MAXWELL: I spoke to the

12 Judge, and he asked me to let you know
13 that given that he has not ruled on the
14 medical issue, there should be no

15 medical questions, other than whether
16 the witness is taking any medications
17 that would affect his ability to

18 remember, and the Judge warns both

19 Counsel to be civilized, and also that
20 he will be reviewing the transcript.
21 MR. ZABELL: Very well. I'1l1
22 ensure that at the conclusion of the
23 transcript, as soon as I receive a
24 copy, to send it on to His Honor.
25 MS. MAXWELL: Okay.

South Shore Court Reporting
(631)-235-6218



Case 2:10-cv-04334-JFB-AYS Document 111-11 Filed 02/11/13 Page 18 of 424 PagelD #:

0o N o o oS, w o ND

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

1404

18
D. Zarda

MR. ZABELL: Thank you kindly.

MS. MAXWELL: Thank you.

MR. ZABELL: We hope to not have
to bother you again.

MS. MAXWELL: Okay.

MR. ZABELL: Have a good day.

MS. MAXWELL: Have a good day.

MR. ZABELL: You, as well.

MS. MAXWELL: Thank you.

(Whereupon, the call was
concluded.)

MR. ANTOLLINO: I would like you
to read back to my client what the
Judge ruled.

(Whereupon, the requested
portion of the record was read by the

court reporter.)

Q Mr. Zarda?
A Yes, sir.
Q You just provided testimony that

you are currently taking prescription

medications; 1s that correct?

A Yes.

Q How many prescriptions --

South Shore Court Reporting
(631)-235-6218



Case 2:10-cv-04334-JFB-AYS Document 111-11 Filed 02/11/13 Page 19 of 424 PagelD #:

0o N o o oS, w o ND

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

MR.
come on.
the Judge
Q How

MR.

that question.

question,

1405

D. Zarda
ANTOLLINO: No, no, no, no,
No, no, no. You heard what
said.

many are you taking?
ANTOLLINO: Don't answer
Don't answer that

Don.

Q Are you familiar with the

19

prescription medications that you are taking?

A I have some familiarity. I do
not --
MR. ANTOLLINO: Just answer the
question.
A -- carry the list with me, so I

don't have them

all in my head.

MR. ANTOLLINO: Answer Jjust the
question.
Q Are you aware of any of the side

effects that are listed for each prescription

medication that

MR.
question.
Q Do

effects for the

you're taking?

ANTOLLINO:

you know if any of the side

South Shore Court Reporting
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2 you're taking impact your ability to

3 remember?

4 A I do not believe that they do.

5 Q Well, do you know from reading

6 the side effects from each medication that

g they do not affect your memory?

8 A It's been a long time since I've
9 read the side effect information that you get
10 with the medication, so I can't recall at

11 this time.

12 Q So as you're sitting here today,
13 you don't know if any of the side effects of
14 the medications that you're taking would

15 affect your memory; is that correct?

16 A I don't believe they would.

17 Q The question that I asked you

18 is: As you're sitting here today, you don't
19 know if any of the side effects of the
20 medications you're taking affect your memory;
21 is that correct?
22 A I can't say that I have specific
23 knowledge about the medications as I sit
24 here. I'm not a doctor or pharmacist.
25 Q Do you have a memory?

South Shore Court Reporting
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A Yes, we all have memories.

How would you characterize your

memory?
A Good.
Q Why would you characterize your

memory as good?

A My sister says I have a very
good memory, and I remember things very well
from the past. She reminds me of that all
the time, and I think I have a good memory.

Q So you have a good memory
because you think you have a good memory and
because your sister reminds you that you have
a good memory --

MR. ANTOLLINO: Objection to

form.
0 -- 1s that correct?
A She tells me I have a good

memory, both of them. My friends tell me I
remember things quite well from the past; fun
events and things we have done together, and
I remember things well.

Q Have you always had a good

memory?
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As far as I know.
As far as you remember?

(Whereupon, the witness's

cellphone began ringing and the

following collogquy was had:)

MR. ZABRELL: Let the record

reflect that the deponent's cellphone

is ringing, and I'm Jjust going to ask

that it be put on vibrate, please.

THE WITNESS: (Witness

complies.) Sorry. Okay, I got it.

All right. There we go.

Q
A

Q

Everything all right?
Yes.

Getting back to the procedure of

the deposition.

questions;

A

Q

I'm going to be asking you
do you understand that?
Right, yes.

You are required to give verbal,

word responses to the questions I ask you; do

you understand that?

A

Q

Yes.

I say verbal, word responses
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because sometimes in depositions, people will
grunt to signify a yes or a no, and it's

difficult for the court reporter to take that

down.
Do you understand what I'm
saying?
A Yes.
Q If you give a verbal response

that is not a word, we're going to prompt you

to give a word response; do you understand

that?

A Yes.

Have you ever been deposed

before?

A No.

Q Do you know what a deposition
is?

A Yes.

Q Have you prepared for this

deposition in any way?

A Yes.

Q How have you prepared for this
deposition?

A Well, I discussed how a

South Shore Court Reporting
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deposition would be conducted.

Q Okay. I just want to caution
you now, as I'm sure your attorney is going
to want to caution you, you can tell me when
you met with your attorney, how long you met
with your attorney, and where you met with
your attorney. You cannot discuss with me,
or you should not discuss, you can if you'd

like, what was said between you and your

attorney.
Do you understand that?
A Okay.
Q That is your right to keep

private between your attorney and yourself.
If you choose to waive that right, you may do
SO.
Do you understand that?
A Yes.

Q When did you meet with your
attorney in preparation for this deposition?
A We've met a few times, but
coming up here for this trip, prior to this

deposition.

Q When was the last time you met

South Shore Court Reporting
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2 with your attorney to prepare for this
3 deposition?
4 A When we talked about it
5 yesterday.
6 Q For how long did you talk about
7 it yesterday?

8 A We talked about it on and off,
9 here and there. There wasn't one specific
10 sitting. There wasn't one specific session

11 just about the deposition.

12 Q Did you review any documents in
13 preparation for this deposition?

14 A I reviewed the interrogatories
15 that I submitted to you, I belive, and the
16 admissions.

17 THE WITNESS: Can I turn this
18 (indicating) off because that was an
19 alarm?

20 MR. ZABELL: Yes, you may

21 absolutely turn your phone off.

22 THE WITNESS: Thank you.

23 MR. ANTOLLINO: Don, just do it.
24 THE WITNESS: I'm doing it.

25 MR. ZABELL: He's fine. He's
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doing fine. There's no need to caution

or yell at him.

Q Okay, sir. Are you all set?
A Yes.
Q When you were explaining to me

the documents that you reviewed, you pointed

to a folder in front of you; correct?

A Yes.

Q Are those the documents that you
reviewed?

A They are.

Q May I see them?

A Yes. (Handing.)

Q I see some notes. Did you

review those in preparation for this
deposition?

A No, I didn't. They're just
sitting in the folder.

Q What we're going to do is, we're
going to take copies of these documents and
introduce them as exhibits, and this way I
can give you your originals back; okay?

A Okay.

(Four-page document consisting

South Shore Court Reporting
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of a copy of a Supplemental Response to
Requests for Admissions was marked as
Defendants' Exhibit A, for
identification, as of this date.)
(Thirteen-page document
consisting of a copy of Amended
Response to Demand for Interrogatories
was marked as Defendants' Exhibit B,
for identification, as of this date.)
Q We're going to call Supplemental
Response to Requests for Admissions as
Defendants' Exhibit A, and that is a one,
two, three, four-page document, and then we
have Amended Response to Demand for
Interrogatories, which we've identified as
Defendants' Exhibit B. That is a one, two,
three, four, five, six, seven, eight, nine,
ten, eleven, twelve, thirteen-page document;
is it not?
A (No verbal response.)
MR. ANTOLLINO: Don?
THE WITNESS: Yes.
(Whereupon, Mr. Antollino took

witness's phone off conference table.)

South Shore Court Reporting
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2 Q Is everything all right?

3 A Yes.

4 Q Do you want a moment to speak to
5 your attorney about him taking your phone

6 away?

g A I do, yes.

8 Q While you talk to your attorney,
9 we're just going to make copies.

10 A That's perfect. That's perfect
11 timing.

12 (Whereupon, a recess was taken
13 from 11:05 a.m. to 11:10 a.m.)

14 MR. ZABELL: You guys had your
15 moment?

16 MR. ANTOLLINO: We're good.

17 MR. ZABELL: Everything is all
18 right?

19 MR. ANTOLLINO: Yes.
20 Q You have in front of you a
21 document that you reviewed in preparation for
22 today's deposition; is that correct?
23 A I believe they are.
24 Q Are those the only documents
25 that you reviewed in preparation for today's
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deposition?
A They are.
Q Yesterday you were at a

deposition; were you not?

A I was.

Q Whose deposition was that?

A That was for Rich Winstock.
Q Is Mr. Winstock someone you

would characterize as a friend of yours?
A Yes.
Q He was also a colleague;
correct?
A Yes.
Was he a supervisor, as well?
Yes.
Where was he a supervisor?

At Skydive Long Island.

ORI © B

Do you currently maintain a
friendly relationship with him?

A I would say so.

Q And you had an opportunity to
hear Mr. Winstock testify yesterday; did you
not?

A I did.
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Q Do you think Mr. Winstock lied
at all during his deposition?

A I have no way to be able to
access that. That's only something
Mr. Winstock could answer.

Q Well, as you were sitting next
to Mr. Winstock during his deposition, do you
think he was wrong about anything he
testified about?

MR. ANTOLLINO: Objection to

form.

Q You may answer.

A I can't characterize whether
Mr. Winstock was lying or whether -- I don't

know what facts that he had, so I was
learning what facts that he had at the same
time that you were and that everybody was in
the room, so that's the first time I was able
to hear anything that he's had to say about
it, so there is no way for me to really be
able to judge that.

I think he has maybe some
different views about the way things and

procedures might be done for doing our Jjob,
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perhaps, but I can't say whether he was lying
about something or not.
Q Are you referring to the grading

of the 97 out of 100 that he gave you on your

Jjump?
A That would be one item.
Q Did that bother you?
A Tt didn't bother me at all.
Q Because if I relayed to you that

Mr. Winstock, after the deposition, relayed
to me that a 97 out of 100 is pretty damn
good, would that surprise you?

A Tt wouldn't make any difference
either way. We're both highly experienced
instructors who've been doing this a really
long time. I think we both hold each other
in the same regard.

Q Do you find that Mr. Winstock is
qualified to, essentially, grade your jumps-?

A Yes, he is.

Q In fact, at Long Island Skydive,
he was the most qualified person to grade
your dives; 1s that correct?

A Well, as he defined what most
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qualified and senior is and was, he's one of
the higher qualified people there. He's an
examiner, an evaluator for the manufacturers
that give the licenses to us for the gear
that we use, so I would say a decent,
qualified individual to that.

Q Other than the 97 out of a 100
that he gave you on the jump, did you
disagree with anything he said yesterday?

MR. ANTOLLINO: Objection to

form.

A I would have to be able to go
over the transcript of everything he said, so
I can't, as a blanket statement, say that I
don't disagree with anything he said because
he said a lot of things over the course of
five hours.

As far as his characterization
of that one jump, a 97 out of a 100, I think
the issue that we were discussing was handle
checks that are performed when the tandem
instructor leaves the aircraft. I just don't
think that he was able to see from the

vantage point of that camera person that I
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2 had actually, in fact, done the required

3 handle checks at the appropriate time, so

4 that was the only reason that he gave that

5 assessment.

6 Q I think he'd probably agree with
7 you on that, and, in fact, the videotape of

8 that specific jump that he graded you on

9 where you stuck the landing, and he commented
10 that you stuck the landing perfectly, there
11 were parts of that full jump that you

12 couldn't see; correct?

13 A Yes, that's true.

14 Q It wasn't videotaped; correct?
15 A Well, all the jump is videotaped
16 from the time you leave the plane until the
17 time that you land. It's just that sometimes
18 there's separation in free fall from the time
19 you leave the aircraft, or the cameraman is
20 not close enough to really be able to see
21 some things.
22 Q Okay.
23 A Then it also depends on the
24 camera person. FEach individual camera person
25 does things a little differently. Some of
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them may record all of the footage. Some of
them may not, Jjust to save space on their
cards or on their tapes, and then they edit
it later.

Q From your memory from yesterday,
was there anything that sticks out in your
mind that you disagree with that Mr. Winstock
testified about?

MR. ANTOLLINO: Objection to
form.

Q You may disregard the objection
and provide an answer.

A There were some things. I would

have to reflect for a moment.

Q Please do.
A Yeah, there were some things.
Starting at the beginning. When we discussed

the matter, Mr. Winstock and I, about what
had happened with my employment situation,
where that actually took place versus where
Mr. Winstock said it took place and some of
the details about that. That's one thing.
Q Where did that discussion take

place?
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2 A Where did Mr. Winstock and I

3 talk about it?

4 Q Yes.

5 A We talked about it in the

6 drop zone classroom, specifically.

7 Q When did you talk about it?

8 A It was, approximately, five

9 minutes after Mr. Maynard had suspended me.
10 Q What did you discuss?

11 A I asked Mr. Winstock outside of
12 the classroom on the way into the classroom,
13 it was dark. He was talking to another

14 instructor. I think that was where he was
15 mentioning that we had discussed it maybe

16 because he doesn't remember it as clearly,
17 you know, it being a year-and-a-half later,
18 if we could discuss the matter, and he said
19 sure, and then we moved over to the left
20 where the drop zone classroom is, and it was
21 a private area, and we went into there, and
22 we discussed 1it.
23 Q What exactly was discussed?
24 A Everything that Ray had just
25 told me in the video briefing room that the
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passengers sit in, which is also an extension
of his office. His office is next door to
the video room, and he often holds meetings
in that room, as well, when it's not being
used for video briefing, and that is where
Mr. Maynard and I had the suspension meeting.

Q What was discussed at that
suspension meeting?

A What was discussed was he was
asking me questions about a jump that took

place on June 18, 2010.

Q What questions?

A Well, there were a lot of the
questions. He was asking me --

Q I want you to take your time,

and relate to me all the questions that you

recall.

A He was asking me if I remembered
a jump with a Miss Rosanna. I don't
recall -- I don't think he provided the last

name at that time, and he asked me if I
remembered the jump I did on that day on
Friday, which was June 18, and I told him

that I did several jumps on June 18, so if I
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look back at the records, I did, I think, ten
jumps that day. So, no, I didn't remember a
specific jump at that time that he was
referring to, so it started with that.

Q Continue.

A Okay. And so after telling him
that, he asked me if I remembered the jump.
He said I took a girl named Rosanna, and I
said okay, and he asked me if I remembered
anything about it, and I said no, I did
several jumps. This was on a Monday, so this
was about three days later after a long
weekend of jumping. It was a routine land.

At that time, I didn't remember
anything specific about that jump, so then he
proceeded to tell me what he knew about the
jump, and he told me that there were some
customers that came out and jumped, and it
was a boyfriend and a girlfriend, and that I
had taken the girl, and they had called and
made a complaint.

Q Continue.

A I said okay, and so he was going

to ask me questions about what the
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complaint -- or about the complaint that was
made, and I didn't have any knowledge about
anything, because there was nothing out of
the ordinary that took place that I could
recall at that time.
Q What questions did he ask you?
A He asked me if anything about my

sexual orientation came up or anything about
being gay came up, and I said I don't know.

Q Continue.

A Okay. I remember telling him
that that comes up all the time around here,
because it was often joked about at the drop
zone all the time by staff. It was even by
some other customers which are experienced
skydivers that were mixed in with the Jjump
operation while the jump operation is going
on, and so I said that I don't know how it
came up or who brought it up at that time.

Q Did you know that it was brought
up”?

A I only knew that because he said
it was brought up, Ray Maynard said that.

Q Okay, continue.

South Shore Court Reporting
(631)-235-6218



Case 2:10-cv-04334-JFB-AYS Document 111-11 Filed 02/11/13 Page 39 of 424 PagelD #:

0o N o o oS, w o ND

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

1425
39
D. Zarda
A So what am I continuing on
again?
Q You were telling me all of the

questions that Ray Maynard asked you when he
was investigating this customer complaint.
MR. ANTOLLINO: Objection to the
characterization.

Q You may disregard the objection
and provide an answer.

A I think he was -- I don't think
he was investigating what I knew about it.

0 You don't think he was, or he
was?

A No. I said I think he was just
investigating what I knew about it at that
point.

Q What other questions did he ask
you?

A He had asked me, we already
covered it, i1f I remembered anything about
the jump, and I said no. Then he went on to
tell me what the complaint was, and so -- do
you want me to tell you what that was?

0 Please.
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2 A He said the subject of my sexual
3 orientation had come up in front of the

4 customers and that they were offended by it,
5 and he was forced to give them all their

o money back, and I was off for a week, and he
7 was going to take it out of my paycheck, the
8 full price for two tandem jumps with two

9 video, which he later did take that out of my
10 check, and he was very angry.

11 Q Did he say anything else?

12 A I'm sure he did, if you just

13 give me minute to recall that. I was in a

14 bit of -- I was shocked at the time, so --

15 MR. ANTOLLINO: Just answer the
16 question.

17 A I said that you can't be

18 serious. I might have said something like

19 that. I do remember mentioning to him
20 something about my sexual orientation coming
21 up on the drop zone so frequently, and I
22 can't say whether I brought it up or not. I
23 said, you know, Ray, people bring that up
24 around here all the time, and if you don't
25 want that to come up, I think you should have

South Shore Court Reporting
(631)-235-6218



Case 2:10-cv-04334-JFB-AYS Document 111-11 Filed 02/11/13 Page 41 of 424 PagelD #:

0o N o o oS, w o ND

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

1427

41
D. Zarda

a staff meeting and talk about it with the
other staff. And he was very angry, and he
said, there will be a staff meeting, all
right. He shouted that because he was very
angry, and I don't know if he was angry at me
or the situation, but that's what he said,
and I think he was saying that in reference
to while I was gone, having a staff meeting,
so that was my response to the issue about me
being gay coming up, so I was pretty
surprised, and I didn't know how to respond
to that.

At the very beginning of that
entire suspension conversation, for the first
few seconds of it, I actually thought it was
a gag, they were messing with me. I couldn't
believe this could even be real, so I
actually thought it was a joke, but it became

very clear, very soon that Ray wasn't joking.

Q Was that all that was discussed
with you --

A No.

Q -- at that meeting?

A No, 1t was not.
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Q Please continue.
A After we got through the part

where I said that you're going to have to
have a staff meeting, and he shouted what I
just told you, there'd be a staff meeting,
all right, I said, Ray, there must be video
of the jumps because you just said you're
going to take the full price of two tandems
and two videos out of my paycheck.

He was, you know -- I don't
know, and he was flustered and angry, and I
said, well, if you're going to charge me for
two videos, there must be video. Can I see
the video of the jumps? And he said, no,
it's irrelevant. And I paused for a moment,
and I said, Ray, I think it's relevant
because you're taking action against me right
now about something that you said happened on
a jump, and it sounds to me like there's
video of the jump, in fact, both jumps, and I
would like to take a look at it, and I think
I'm entitled to take a look at it, and he
said no.

I said, well, can't we Jjust go
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2 back to the manifest records since it was

3 just on Friday and look at the records and

4 see who the cameramen were and then go to

5 them and see if we could just look at their

6 footage? And he, again, denied me being able
g to look at the wvideo. That was the end of

8 the discussion about the video. He wouldn't
9 let me see it, so I said, is that it? And he
10 said, no, there's something else. And I

11 said, what, and he said, she said that you

12 touched her in a way that made her feel

13 uncomfortable. So I said, really, and I

14 said, Ray, did you just tell me that I took
15 the girl or the guy in this, and he said, you
16 took the girl.

17 I said, okay, I said, so what

18 you're telling me is that me, the gay guy

19 that they complained about and they're
20 offended by, touched the girl
21 inappropriately; that's what you're going
22 with? And he said, that's right, and then he
23 was headed towards the door, and he was mad,
24 and I said, where, Ray, where, as in I was
25 wanting him to define to me where on the girl
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2 that I had touched her inappropriately, and

3 he said, flustered, like, it was at the hips.
4 I said, ah, okay, and then Ray stormed out of
5 the office, and I was left sitting in there

6 for a minute stunned, and then I sat there

g for just -- I don't know exactly how long I

8 sat there, but Ray had left, it was dark, he
9 went out of the room, and he went out of the
10 building.

11 I got my composure. It took me
12 a few moments. Then I went out of the room,
13 and when I went out of the room and out of

14 the building, it was dark outside. That was
15 when Rich Winstock was having a conversation
16 with another instructor over to the left, and
17 that's when I said, Rich, I got to see you

18 for a second right now, and he said, okay,

19 just a minute, and I said, it's important;
20 now.
21 I started to get really upset
22 because this was just all hitting me at that
23 moment, what had just happened, it was pretty
24 amazing, if I have to say, and I was in
25 disbelief at what all had just transpired,
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and I'm just getting pretty angry. My anger
was building and I was getting really upset.
Rich saw that and that's when he pulled me
into the classroom, and that's when we began
discussing it.

0 What started then, this whole
line of testimony, was that you believed that
Rich testified that this discussion happened
in a different location; is that correct?

A It sounded to me like yesterday,
you know, that this is probably not as
important to him. This whole case was just
another day at work for him. It sounded like
he hasn't really discussed this much, or if
at all during this time, and maybe he just
doesn't remember the specifics as well, since
he's not so closely involved as to where we
had the discussion.

That's what I believed from what
Rich said yesterday, and why there might be a
little bit of difference.

Q Was there anything else about
Rich's testimony that you believe was

inaccurate?
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2 MR. ANTOLLINO: Objection.

3 Q You may disregard the objection
4 and provide an answer.

5 MR. ANTOLLINO: You may

6 disregard all my objections, unless I
g put my hand out and tell you not to

8 answer.

9 THE WITNESS: Got it.

10 A As we go through this

11 conversation and I try to remember the five
12 hours or three hours or so yesterday, I might
13 remember some more things that come up

14 because this is relevant, so I'm just going
15 to try to go chronologically down what was

16 discussed yesterday.

17 There are some things. I've

18 known Rich for quite a long time. I think he
19 had -- some of the facts he may have
20 remembered wrong about how long we've known
21 each other, where we met, his knowledge of me
22 being gay, some of those things because we've
23 talked about some of those things in 2009,
24 2010, in social settings after work, so, you
25 know, he has more knowledge about some of
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2 that stuff than I think he let on yesterday

3 or what he was able to recall yesterday.

4 Q Okay, continue.

5 A For instance, when he was asked
6 if the subject of my sexuality came up during
7 work and i1if he had heard it or knew anything
8 about it, I think that was inaccurate.

9 0 What was his answer, and what

10 about that answer do you believe was

11 inaccurate?

12 MR. ANTOLLINO: Objection.

13 A I believe he said something more
14 close to the fact that it didn't come up that
15 frequently or around him or he didn't

16 remember specific examples, so that's what

17 was 1lnaccurate. I think, if you recall, when
18 he brought up a couple of times about the

19 jokes, you know, there were so many jokes
20 that he couldn't come up with one right then,
21 do you remember that part?
22 Q I do.
23 A Tt's like that. It's when
24 something happens so frequently, you almost
25 can't remember a specific instance of it at
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2 that moment. It was like that because it was
3 so routine and so ordinary. It came up all
4 the time that it was Jjust like any other
5 thing that comes up, so I think that that was
6 why he probably might have answered that way.
g It's not one of those things
8 that somebody, I think, is going to make the
9 highlight of their day of things that they
10 remember about, the joke about Don being gay;
11 it's was just another thing, so that's why I
12 don't think he remembered. Probably if we
13 were able to go back and think about specific
14 jokes at specific times, he'd be like, oh,
15 yeah, I remember that.
16 Maybe then, but there were
17 numerous times when it came up. It came up
18 almost every day, i1f not every day by various
19 people at various times mixed in with
20 customers and other instructors and other fun
21 jumpers that were around. It's all very
22 close. Especially in the aircraft, it's even
23 closer.
24 Q Continue.
25 A So that characterization or that
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recollection, I think he just didn't remember
everything, so that would be another thing.

Let me just think for a minute
what else was said.

The issue or the matter of the
nickname, Gay Don and what he said about
that. I don't know where exactly the
nickname came from, so I don't know if he
recalled where it came from exactly or if
that was something that was discussed, but
that was a name that I heard a lot. I heard
it from everybody, and I think I've heard it
from him, and I didn't think that he meant it
in any kind of derogatory way.

I think it just became -- if you
were to look at the manifest computer at the
drop zone, you would actually see a list of
nicknames on the screen when they assign you
who your passengers are going to be. Rich
Winstock's nickname is Winnie. There's
another gentleman that's from Texas, his name
was Texas, so I mean, a bunch of people had
nicknames that they would go by at the drop

zone.
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In fact, a few people whose
names I can't even remember because it was
always their nickname, so that sort of became
my nickname by a lot of the people, so
therefore, that would come up, that would be
said in front of customers, it would be said
in front of anybody. What does somebody
think about that? I don't know, so —--

Q Well, I think -- go ahead. I'm
sorry.

A Rich's recollection and
characterization of how often Gay Don came
up, where it came up, and who said it, I
think, was a little light. That's all.

Q Do you remember the interaction
at the deposition yesterday where I indicated
on the record that you were shaking your head

side to side?

A I do remember that.
Q What do you recall from that?
A Well, what I'd like for you to

do is, for the record, to go ahead and state
what it is you would like to ask me about

that since that was yesterday, and I want to
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2 make sure we're clear about what I was

3 shaking my head about.

4 Q Do you recall Rich testifying

5 yesterday that, yes, he knew you as Gay Don,
6 and he may have referred to you as Gay Don,

7 and he didn't know if you were offended by

8 it, and at that point, I believe you were

9 shaking your head side to side indicating

10 that you were not offended by him referring
11 to you as Gay Don?

12 Is that a fair characterization
13 of what occurred yesterday?

14 A That's pretty close. That's

15 acceptable. What I was shaking my head about
16 was to Rich because Rich is a friend that

17 I've known for a long time. I didn't want

18 him to feel 1like I felt that he, as a friend
19 of mine, was offending me. That's what I
20 meant.
21 Q When Rich referred to you as Gay
22 Don, you weren't offended by that?
23 A I wasn't offended by that. I
24 know he meant no malice. I know he meant no
25 derogatory meaning towards me. I know that
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we respect each other, and so he wasn't
demeaning me by saying that, and I didn't
want him to feel like he was being put on the
spot with that question to determine whether
or not he was saying that in a demeaning
manner to me. I didn't want him to feel that
way .

Q Did you ever feel that
Rich Winstock treated you differently because
of your sexuality?

A Could you be more specific in
what you mean by treated differently?

Q Treated differently in the
workplace then someone whose sexuality was
different than yours.

A No, I think Rich Winstock

treated me like anybody else.

Q You are gay,; correct?
A I am.
Q What is your understanding of

the definition of the word gay?
A Well, I don't have a dictionary
in front of me, but one that is sexually

attracted to members of the same sex;
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2 homosexual, or prefers.

3 Q Well, when you say "prefers,"

4 does that mean that there are or have been

5 times of your life where you'wve been

6 attracted to someone of the opposite sex?

7 A When I say that, I was trying to
8 define what gay might be in the dictionary.

9 I wasn't necessarily defining what gay is to
10 me, so if you want to ask whether I'm

11 100 percent gay, then I would say that I

12 100 percent prefer males.

13 Q Has that always been the case?
14 A It has always been since my

15 youngest knowledge of an understanding of

16 sexual preferences took place whenever that
17 was back in, you know, when you're a child.
18 Whenever that cognitive or that part of

19 development in your brain takes place, it's
20 been that way since that point.
21 Q Have you, since that point, that
22 early point in your life, have you always
23 expressed to others your preference for
24 same-sex relationships?
25 A No, I have not.
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2 Q Did there come a point in time
3 where you, for lack of a better term,

4 "came out" about your sexuality?

5 A Yes, there was.

6 Q When was that?

g A There was a transitory phase.

8 There wasn't just one day where I opened the
9 door and said, I'm gay, so that transitory
10 phase began in around 1999 into 2000, and

11 kind of through the course of that year, it
12 came out.

13 Q When were you born?

14 A I was born in 1970.

15 Q Prior to 1999 to 2000, were you
16 involved in any relationships with people of
17 the opposite sex?

18 A I was.

19 Q Do you characterize those
20 relationships as romantic in nature?
21 A I would say that they were
22 friendly in nature, but as far as romantic, I
23 would have to fall short on that because I
24 really couldn't deliver in a romantic way
25 because my heart was not able to do that
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because I was not heterosexual, so I was just
in the paradoxical situation of being a
closeted gay person, trying to interact in a
heterosexual world which just doesn't work
sometimes, and so, no, there was no real
romance that could take place in those
involvements.

Q Were any of the close

involvements physical relationships?

A There was some physical contact;
yes.

Q Where were you born?

A I was born in Independence,

Missouri.

Q When did you first start working
at Long Island Skydive?

A Well, it's Skydive Long Island.
I want to make sure we don't get these
centers mixed up. Skydive Long Island is
Ray Maynard's drop zone while Skydiving
Center is down in East Moriches. That was
Ray's competitor.

Q When did you start working at

Skydive Long Island?
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A The first time I came to Skydive

Long Island was in the summer of 2001.

Q I'm sorry?

A It was in the summer of 2001.
The summer of the Trade Center.

Q Is it safe to say that you
started working at Skydive Long Island
shortly after your transition period, and I'm
going to use the term "came out." Is that
offensive?

A It's not offensive; no.

Q So shortly after you came out in
the summer of 2001, you started working at
Skydive Long Island; is that correct?

A That is correct.

Q Who hired you at Skydive Long
Island in 20017

A Ray Maynard makes the ultimate
decisions in hiring people, so he hired me.

Q You worked beginning in the
summer of 2001 through what period of time?

A It was about midsummer through
just before the Trade Center disaster.

Q How did your employment come to
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2 an end in or around September of 20017

3 A As I recall, from clear back a

4 decade ago, I was terminated by the general

5 manager, then Brian Petretti, who is now one
6 of Ray's part-time employees, and he does,

7 almost exclusively, video work at the drop

8 zone on weekends.

9 Q Why were you terminated?

10 A From the best I can recall,

11 because Ray didn't discuss the matter with

12 me, it had something to do with a customer

13 being unhappy about not being able to do

14 flips out of the airplane, or something to

15 that effect. I wouldn't do something that

16 they wanted me to do out of the aircraft.

17 Q And you were terminated in or

18 around September of 2001; is that correct?

19 A Yes.
20 Q Did you think that you were
21 being discriminated against when you were
22 terminated in September of 20017
23 A I was confused about that, why I
24 was told that I was being terminated, because
25 Brian, at the time, didn't say a whole lot
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about it because he was doing it on Ray's
orders, and again, I'm thinking back on
something a decade ago that I thought was old
business when Ray rehired me in 2009, so I
haven't really thought much about that, so --

MR. ANTOLLINO: Just answer the

question.

Q I think you are. You're doing
fine.

A Repeat that part of the

question, please.

Q My question was: On or about
September of 2001, did you think you were
being discriminated against by your
termination?

A I'm going to have to say that I
don't recall what I thought at that time,
2001, about that matter, about being
discriminated against or whether I was being
discriminated against at that time.

Q In your response, you mentioned
that you were rehired in 2009; is that
correct?

A That is correct.
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2 Q You were rehired by Skydive Long
3 Island; correct?
4 A That is correct.
5 Q Who rehired you?
6 A Ray Maynard.
g Q Can you tell me how you came to
8 be rehired in 20097
9 A Can you be a little more
10 specific about -- are you asking who I talked
11 to about it?
12 Q What I'm really asking you for
13 is a narrative. At what point did you say,
14 you know what, I'd like to start working
15 there? And explain to me how that all came
16 about.
17 A Okay.
18 MR. ANTOLLINO: Objection. It
19 calls for a narrative.
20 Q And you may go ahead and
21 disregard that objection and provide a
22 narrative.
23 A It wasn't just a one, pick up
24 the phone, call Ray, and ask if I could work
25 there kind of thing. It was something that
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had built over the course of a few months. T

know a lot of the people that work at Skydive
Long Island for a long time. Some of those
people are there from 2001, like Rich and
Curt and a friend from New Zealand, Duncan
Shaw, and I had spoken to Duncan in

late 2008, about how things were going at
Skydive Long Island and that I was working
full-time again in the summer and about
coming to work there.

We discussed it, and he thought
that I should go ahead and contact Ray and
talk to him about it, and Duncan said that at
that time, that he would like to have me come
back to work there because he knew that I'm a
good instructor, he knew my qualifications,
and he said something to the effect of that
he didn't know where Ray was getting some of
these people, and he was frustrated and tired
of working with, what sounded like,
unqualified people that were less than up to
par to do the job.

And so he was trying to prod me

to go ahead and talk to Ray about coming back
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to work there, because I think he wanted me
to come back and work there. I said, okay,
and when I came down from the end of the
season in May —-- excuse me —-- 1in Maine from
working at Jumping Route, the season ends up
there just a few weeks earlier because it's
so far north.

On my way back through to head
to Missouri, I came out to Skydive Long
Island and made some fun jumps, and then I
also talked to Ray in person about that
prospect.

Q And you spoke to Ray because you
thought, you know what, you like the people

here, and you wanted to work here; correct?

A That is correct.

Q This is all in 200972

A This is in 2008.

Q Continue.

A So, i1t wasn't an appointment or

anything or a specific meeting that I had set
up with Ray. I Jjust picked a day that was a
nice day to come out, do some fun jumps,

socialize a little bit with some of the
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jumpers I knew, and talk to Ray, if he was
there, about it. He just mentioned -- I
think I spoke to Lauren, as well, going ahead
and sending an e-mail over the winter or
something when he puts his advertisement out
over the winter for staff to contact.

Q When you spoke to Ray in 2008,
did the issue of your sexuality come up?

A I cannot recall if we spoke
in 2008 at that time about my sexuality. I
don't know why it would come up because he
probably, you know, remembered it, so I don't
know. I can't recall if it came up
specifically at that time.

Q Why would he remember your

sexuality?

A Well, it was brought up in 2001.

Q By whom?

A By everybody. It was the same
scenario as what we just discussed. It was

out and about on the drop zone and joked
about.
Q In 2001 when you were working at

Skydive Long Island, you had disclosed your

South Shore Court Reporting
(631)-235-6218



Case 2:10-cv-04334-JFB-AYS Document 111-11 Filed 02/11/13 Page 63 of 424 PagelD #:

0o N o o oS, w o ND

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

1449

03
D. Zarda

sexuality to your coworkers; 1s that correct?

A It was out. It was known. I
don't know if I can -- you know, we're
talking about ten years ago. I can't say

that I came in and said, I'm gay, or people
just figured it out, you know, or could tell
because I went to these locations like Fire
Island, you know, for the weekend. Oh, vyou
must be gay, or are you gay, you know,
whether somebody might have asked me. I
can't tell you from a decade ago exactly how
the knowledge of my sexuality came out in
2001.

Q Did you tell people that you
went to Fire Island?

A People would -- again, I don't
know specifics about something a decade ago,
you know, like if somebody came up to me and
asked, did you go to Fire Island? I can't
say for sure. People would ask generally,
you know, what did you do this weekend? Oh,
we went to the game or we jumped into
Neptune's or, you know, I might have said --

this is just conjecture. This is speculation
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2 of how it could have come up. I went to

3 Fire Island, or I went to the Pines, that

4 kind of thing.

5 Q So when you discussed Fire

6 Island, you discussed certain communities at

7 Fire Island, not just Fire Island, in

8 general?

9 A More than likely. If I said I
10 went to Fire Island, I probably said I went
11 to the Pines.

12 Q And that was --

13 A I was out. I didn't have

14 anything to hide. I wasn't afraid. I

15 wouldn't have been afraid to tell anybody

16 where I went or what I did, if asked.

17 Jumpers routinely ask each other what you did
18 this weekend or where you're going this

19 weekend or what you did; did you have fun,
20 you know, whatever.

21 Q In 2001, you experienced a

22 certain amount of comradery with your

23 colleagues; 1s that correct?

24 A There was a lot of comradery.
25 Q That comradery lasted with some
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2 of those coworkers who actually encouraged

3 you in 2008 to speak to Ray and come back to

4 work in 2009; is that correct?

5 A It did.

6 Q That was Duncan --

g A Duncan Shaw was the primary

8 person.

9 Q And then there was Rich Winstock?
10 A Yeah, but not so much Rich, but
11 more Curt, Curt Kellinger, who you mentioned
12 yesterday. I've known him for a long time,
13 as well, and I'm trying to think if there is
14 anybody else that -- you know, it was mostly
15 Duncan that I kept in most contact with
16 through those years between 2001 and 2008,

17 where it was pretty quiet.

18 I was involved in other things
19 and wasn't working full-time skydiving, but I
20 still contacted and had some relationship

21 with Duncan during that time.

22 Q Do you remember any of the other
23 coworkers that you worked with in 200172

24 A I do.

25 Q Who are they?
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2 A Well, they don't work there now.
3 Q Who were they?

4 A Brandon Spadero, Orin Perry --

5 gosh, off the top of my head, there was quite
6 a few.

g Q Just the ones you can remember.
8 A That aren't there anymore, is

9 that what you're asking?

10 Q That are either there currently
11 or aren't there. Anybody you remember

12 working with?

13 A Well, those two that I

14 mentioned, I do remember very well. Brian

15 Petretti, who was the general manager at the
16 time. I remember Curt. I remember Duncan.
17 Who else? Brandon doesn't work there

18 anymore. Don doesn't work there anymore.

19 Off the top of my head, there's so many
20 people who came through there that I can't
21 remember everybody right now.
22 Q In 2001, these were people you
23 worked with that you were looking forward to
24 working with again in 2009; is that correct?
25 A That's right.
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Q At some point before the 2009
season, Ray Maynard hired you; 1is that
correct?

A We discussed it, if I recall, on
or about November 15, 2008, which would be
preseason 20009.

Q What did you discuss with
Mr. Maynard?

A Just that he had agreed to have
me come back to work there.

Q Did he put any conditions on
you?

A Not that I can specifically
recall. Any conditions like -- could you be
more specific?

Q Any behavioral conditions?

A Any behavioral conditions, no, I

don't think he said anything specific. Are
you referring to like, did he ask --
MR. ANTOLLINO: Just answer the
question.
A I don't remember anything
specific.
Q Did you make any behavioral
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2 representations to Mr. Maynard in order to

3 obtain your employment in November of 20087
4 A Behavioral representations...

5 0 Such as, if I'm hired, I will do
o X, or if hired, I will not do Y.

7 A No, no, I --

8 MR. ANTOLLINO: That's the

9 answer.

10 MR. ZABELL: Counselor, please.
11 You're restricted to just objecting,
12 nothing more.

13 MR. ANTOLLINO: I just want to
14 take a minute break, Jjust one minute.
15 Do you mind?

16 MR. ZABELL: I do mind, but

17 you're entitled to take a break.

18 MR. ANTOLLINO: I'd just like
19 one minute. That's it. Is that all
20 right?
21 MR. ZABELL: That's fine.
22 (Whereupon, a recess was taken
23 from 11:55 a.m. 11:56 to a.m.)
24 Q You just took a break and spoke
25 with Counsel?
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A We had a brief discussion, yes.
Q You went back to work for

Skydive Long Island in 2009; is that correct?

A Correct.

Q How was that?

A Could you be more specific?
Q Sure. How was the work

experience in 2009 at Skydive Long Island?

A Could you even be more specific?
Are you talking about how was the airplane
and the equipment, or how were the people, or
how was the weather? I mean, what --

Q You could start with the
equipment, move to people, talk to weather,
and then we'll get to your injury.

A Tt sounds like you want to talk
about my injuries, so --

Q No. I want to talk about

everything, including your injury.

A I just want to make sure --

Q Let's start with the equipment.

A The equipment was fine. It was
good equipment. I was satisfied with the
equipment.
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0 Let's talk about Rich Winstock.
In 2008, did you work with Rich?
A I did.

How was Rich in 20097

A He was the same Winnie that he'd
always been. He was great.
0 Your interactions were

completely appropriate?

A Yes.

0 Duncan Shaw, how was Duncan?

A He was just like I remembered
him.

Q Your interactions were

completely appropriate?

A It was good.
Q Appropriate?
A It was -- well, what do you mean

by "appropriate"?

Q Appropriate for a workplace.
A It was -- I will say this. It
was appropriate for a drop zone. It was

normal as far as the way people act at the
drop zone. It was to be expected.

0 Who was the other individual
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2 that you talked about? I believe he's

3 jumping in Utah now.

4 A Oh, Curt Kellinger.

5 Q Yes. How was Curt Kellinger in
6 20097

g A Crazy as ever.

8 Inappropriate crazy?

9 A Curt has his own category. He
10 was -- inappropriate towards me, no.

11 Q Did you enjoy working with those
12 three individuals?

13 A Yes, yes.

14 Q Was there anybody that you did
15 not enjoy working with in 20097

16 A There is personalities at all
17 drop zones. There is some people that I

18 didn't enjoy as much as others.

19 Q Who are the people that you did
20 not enjoy?
21 A Ben Lowe.
22 Q Continue.
23 A Well, let me think for just a
24 minute.
25 In general, I got along with
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2 everybody, so there were just some people

3 that required a little bit more work than

4 others to be able to get along with, and he

5 was one of those people.

6 Q I think I understand that

g concept.

8 A Yes.

9 Q Ben Lowe required more work to
10 get along with.

11 Were you able to get along with
12 him?

13 A Yes, I was.

14 Q Who else?

15 A At the very beginning, Willie.
16 That's one of those nicknames. For the life
17 of me, I can't remember his full name right
18 now, but I'm sure we have a record of it

19 somewhere. I remember him very well, but
20 this is one of those situations where people
21 go by their nickname. He required a little
22 bit of extra work, as well, and by the end of
23 the season, it was good.
24 Q So your relationship, by the end
25 of the season, was great with everyone; 1is
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that correct?

A I think so.

Q So much so that would you
characterize you enjoyed working in 2009 at
Skydive Long Island?

A I enjoyed working in 2009 up
until I broke my ankle, so I didn't enjoy
that.

Q How did you break your ankle?

A It was at work, and it was on a
landing.

Q Do you recall when that was?

A The specific date?

Q Yes.

A Yeah, you don't forget that. It

was July 2, 2009 at, approximately, 2 o'clock
in the afternoon.
Q When you broke your ankle, you

were casted; correct?

A Eventually.

Q How soon after July 2 were you
casted?

A In a splint, in a cast, or in a
boot because there's -- be more specific,
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please.
Q Which started first?
A The very first thing was a
splint.
Q When were you splinted?
A That was later on that evening

after I had drove myself to the hospital.
Not sure even what the situation with my
ankle was at that point.

Q You banged it up, you weren't
sure if it was broken or sprained, so they
splinted it for you; is that correct?

A They confirmed later that
evening that, in fact, it was fractured
which, since I hadn't broken anything, other
than a thumb in my entire life, I thought
that just meant it was cracked, and I didn't
realize that it was, you know, that it was
broken, as in broke.

Q How long were you told that you
would be out of the jumping business?

A That's a good question, because
that answer kept changing as things with my

ankle changed, and there were just opinions
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2 from various people about that from six weeks
3 on up.

4 Q How long were you --

5 A I was being optimistic.

6 Q Is it safe to say that July 2 landing
7 injury took you out of jumping for the

8 remainder of 20097

9 A It took me out of -- yeah, it

10 did.

11 Q You didn't work at Skydive Long
12 Island after --

13 A Let me --

14 Q -—- you have to let me finish my
15 question, sir.

16 A Fine.

17 Q You didn't work at Skydive Long
18 Island in 2009 after July 2; is that correct?
19 A That is correct. The injury --
20 what I was going to say was that it took me
21 out of work jumping for the remainder of the
22 season, completely.
23 Q You came back in 20107
24 A I did.
25 Q With a vengeance?
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MR. ANTOLLINO: Objection to

form.
A No.
Q You came back in 2010 looking

forward to jump again; correct?

A I did. I came back with a
positive, high-spirited attitude ready to go
to work.

Q When were you cleared to begin

Jjumping in 20107

A By my doctor, I was cleared to
begin work jumping on -- now, this may be off
a couple of days -- on or around January 22

or 24. It was in that range right there.
That was —-- let me continue so
that I make sure I get this straight.

Q Please, go ahead.

A That was on my doctor's initial
orders that I begin work jumping six months
following my surgery. That was six months.
We had been in contact on the phone, but when
I returned to Long Island, because I knew I
was coming back to work for Ray because we

had already established that, he still wanted
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2 to have an office visit with me for a final

3 check-up to clear me out, and that was in

4 June.

5 Q The "he" is your doctor, or the
6 "he" is Ray that you just referred to?

g A My surgeon.

8 Q Your surgeon?

9 A Yeah, that did the work.

10 Q Did you have the surgery done

11 here on Long Island?

12 A It was.

13 Q Good surgeon?

14 A Thank goodness, yes, he was.

15 Q When were you rehired by Skydive
16 Long Island 20107

17 A Well, Ray and I discussed me

18 coming back before I went back home in 2009
19 just after I started walking again. I asked
20 him about coming back to work in 2010, and he
21 said that would be fine; Jjust get healthy,
22 and I said okay.
23 Q You found that response to be
24 appropriate; correct?
25 A Sure.
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2 Q When did you start working again
3 at Skydive Long Island in 20107

4 A It was on or about May 15, 2010.
5 That was my report date, and I do believe

6 that was the first day I reported.

g Q Now, when you started working at
8 Skydive Long Island in 2001, do you know if

9 Ray Maynard was familiar with your sexual

10 orientation when he hired you?

11 A I don't know. I can't remember
12 back that far directly if we discussed it or
13 if he knew about it via Curt or Rich or if he
14 knew about it at all. I think he knew about
15 it possibly from one of them and then if he
16 didn't know about it when he hired me, he

17 certainly didn't take long to figure it out.
18 Q And you were rehired in 2009

19 with full knowledge of your sexuality; is
20 that correct?
21 A Unless he forgot about it, then
22 I would say he would have know.
23 Q Is it possible that he may have
24 forgotten about 1it?
25 A It's possible.
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Q Then, in 2010 when you began
working again, was he aware of your
sexuality?

A I would say certainly he would
have to have been still aware.

Q Let's talk about how you acted
at work in 2009.

A Okay.

Q How did you act?

MR. ANTOLLINO: Objection to

form.
A Could you actually be a little
more specific? How did I act in -- just

break that down, please.

Q In your daily mannerisms, did
you act just like every other employee?

A I think I did.

Q If we were watching a video of
you, Jjust a video with no volume and we saw
your daily interactions, would we be able to
distinguish your interactions from any of
your coworkers?

A I doubt it.

0 Was that the same in 2010°7?
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A It was.
Q Your work activities throughout

your employment at Skydive Long Island were
indistinguishable from any of your coworkers;
is that correct?

A I would say —-- there's no way I
could say whether indistinguishable or not,
because I am the one that is performing the
work actions, and I would be viewed by a
third person, so it would be strictly up to
whoever was watching me and what they
thought, but I would say that I acted
normally Jjust like everybody else. I didn't
do anything special that I can think of.

Q In your perception, you acted
just like everybody else?

A As far as I can tell.

Q In 2009, you testified that you
got along with everybody; is that correct?

A I believe, unless we were to
read back what I said, I think I said
something to that effect.

Q I think what you said is that

Ben Lowe and maybe Willie required a little
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bit of extra attention, but you won them over
by the end of the season; is that correct?

A I didn't say I won them over;
you just said that.

Q I did just say that. That was
my characterization.

A Well, I think the relationship
developed positively by the end of the
season. It required a little extra work, but
it got to a good place.

Q Would you say that in 2009, you
had positive working relationships with all
of your colleagues?

A I would say so, for the most
part.

Q What about 2010, did you have
positive working relationships with your
colleagues?

A There were some new characters
in 2010, so there's a high turnover rate for
seasonal employees at Skydive Long Island, so
there were some new people that were brought
into the mix, different attitudes and

different personalities, and most of the same
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2 people were there, but I would say that yes,
3 I did have a good experience. There were a
4 couple of personalities that needed a little
5 extra work.

6 Q In 2010, you had a good

7 experience, but some of the personalities

8 needed extra work; is that correct?

9 A I'd say so.

10 Q Who were those personalities?
11 A First, a guy named Monkey John.
12 Q Did his mom give him that name?
13 A I have no idea.

14 Q I'm making a joke.

15 A Oh, all right. He required a
16 little extra work.

17 Q What was Monkey John's problem?
18 A You know, it was kind of funny.
19 His problem was when I returned to my same
20 digs in the staff room, which is already
21 crowded, and I was going to take the same
22 spot that I had the previous year, he didn't
23 like it, so he made a little to-do about it,
24 and that was my first meeting with John, with
25 Monkey. His girlfriend Carmen, at the time,
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was in the room, and Monkey kind of actually
got a little bit angry and sort of went off
on me a little bit, and some of the other
staff were in the room like Sean Tierney, I
think Marco was in there, and they dismissed
and resolved it and said, don't worry, Don,
just put your stuff over here, and I was
like, okay, no problem.

Q So your coworkers came to your
defense?

A They did, and, in fact, Monkey's
girlfriend, Carmen, also came to my defense
in the room by telling Monkey that he was
being, quote, a dick and to stop it.

The thing about that is that
it's not a good way for me to start a new
relationship with a coworker on the first
day, but I didn't have anything to do with
it, so I was just present, so that's why that
relationship probably needed a little extra
attention as opposed to the other people I
was working with.

Q Did you have any negative

interactions with any of your other coworkers
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in 20107
A No, not that I can recall.
Q Just Monkey Jim?
A Monkey John.
Q John, Monkey John.
A I think his real name is John.
I don't know his last name. He's the only
Monkey there.
Q From what you've told me, Monkey

John was acting like, and I quote, per
Carmen, a dick?

A Yes, that's what she said.

Q But then your coworkers and
Carmen came to your defense; is that correct?

A They did.

Q That must have been a good
feeling; right?

A None of it was a good feeling
because it was awkward for me because I was
coming to work, going back to the same spot
that I was in, and I've got somebody that I
don't know that's confronting me about that,
and so it's the first day, not something

anybody really wants to start out that way
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2 with a new relationship, so what -- you're
3 asking me if I felt good about it? I didn't
4 feel good about it.
5 Q Well, did you appreciate your
6 coworkers coming to your defense?
7 A I did appreciate that.
8 Q There was some discussion
9 yesterday about weight, how much people
10 weighed as it applied to jumping and certain
11 weight restrictions. Now, I can tell you as
12 I sit across this table from you, you appear
13 to be someone who is physically fit; are you?
14 A T am.
15 Q Have you always been?
16 A I have.
17 Q You started jumping for Skydive
18 Long Island in 2001; is that correct?
19 A I first worked there in 2001 for
20 Skydive Long Island.
21 Q Do you recall how much you
22 weighed then?
23 A I can't tell you, specifically,
24 but I've weighed pretty close to the same
25 weight for most of my adult life, so it was
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2 about what I weigh now. It would have been
3 between 170 and 180.

4 Q Does your weight normally

5 fluctuate between 170 and 1807

6 A It stays around 175 or 180.

7 Right now I think I'm actually 185 because I
8 did some mountain climbing this summer.

9 Q Mountain climbing increases your
10 weight?

11 A Well, it's just a form of

12 working out. I suppose I put on some extra
13 muscle.

14 Q And you view that as a good

15 thing?

16 A It is a good thing.

17 Q Has anything since 2001 to now,
18 affected your weight?

19 A Has anything?
20 Q Yes.
21 A No. I need you to be really
22 more specific about that.
23 Q Anything; holidays, workout
24 routines?
25 A Not much. I've really been in
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that range, I Jjust told you, most of my adult
life. 1I've been right there. I lost a
little bit of weight over the broken ankle
because this (indicating) leg got smaller.
That was temporary.

Q You lost weight when you broke
your ankle?

A In this (indicating) leg.

0 You see, 1f someone like me was
to break my ankle, I'm sure I would gain
weight.

A I lost weight a little bit.
Probably about ten pounds, and it was
temporary.

Q Were you able to exercise when

you broke your ankle?

A I was. I was at the gym on
crutches.

Q You workout frequently?

A I do.

Q How often do you workout?

A Depending on whether I'm
traveling or what I'm doing. It could be

anywhere between three and five times a week.
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Q Was that consistent since 2001
to now?
A It's been over the last twenty
years. Ever since high school, so you can

include that timeframe.

Q Has anything during that
timeframe interfered with your consistent
working out of three to five times a week?

A Yes.

What was that?

A I had a back injury in 2002.
Q Could you explain that to me?
A It was an injury that I suffered

in the gym doing squats, and as a result of
that, I had to cut back my workout routine
for about six months or so.

Q When you cut it back, you cut it
back to how many times a week?

A Well, for a little bit there, I
don't remember exactly how long; it felt like
forever, but I couldn't do anything for, you
know, two or three weeks in a row, and I
wasn't supposed to be doing anything, but I

kind of was able to lightly do some very
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light weight throughout that four to six
months where I was really not supposed to be
doing anything.

Q So you still worked out; you
just used much lighter weights?

A I did some alternative
exercises, not weightlifting, you know, some
light weights, machines, stuff to keep me
moving and try to keep in shape. I'm not one
that does very good with just lying around,
so those kind of instructions don't work too
well for me.

Q That was the only thing
from 2001 to now, 2011, that interfered with
your working out; is that correct?

A That, and the broken ankle
interfered just for a little bit because,
obviously, I couldn't go to the gym right out
of surgery. I actually ran into the nurse,
one of the nurses that was in my surgery, at
the gym.

Q She yelled at you for being
there so soon?

A He.
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Q "He"? He yelled at you for
being there so soon?

A He was surprised to see me in
there that quickly and just told me to take
it easy.

Q Did he scold you?

A He just said to be careful, take
it easy, don't get too carried away.

Q Did you listen to his advice?

A I did listen to it. I still
went, but I heeded -- you know when somebody

tells you something like that, and you've
never been through what I was going through,
I definitely didn't want to mess anything up,
but I didn't want to get out of shape because
I sitting around on the sofa.

Q Do you still suffer from the
effects of that back injury?

A I do.

MR. ANTOLLINO: Objection. I
think we're getting into the medical
privilege. Would you agree?

MR. ZABELL: No.

MR. ANTOLLINO: I think that we

South Shore Court Reporting
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are, so with the Judge's instruction, I
kindly ask you to move on to another
subject.

MR. ZABELL: Are you directing
him not to answer the question?

MR. ANTOLLINO: Yes, yes.

MR. ZABELL: You need to just
make that clear.

MR. ANTOLLINO: All right. I'm
just trying to make it smooth also.

THE WITNESS: Good to go.

Q Do you smoke?

A No.

Q Have you ever smoked?

A I've smoked a clove on occasion,

but I've never smoked a regular nicotine
cigarette.

Q Within the last two years, have
you smoked clove cigarettes? Is it

cigarettes, or just cloves?

A It's called cloves. Yeah, I
have.

Q Why have you smoked cloves?

A Social setting. Something along
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2 that line. Just smells good. Somebody had

3 one.

4 Q Have you smoked marijuana within
5 the last two years?

6 MR. ANTOLLINO: I don't know the
7 answer to that, but I'm going to direct
8 him not to answer that question on the
9 grounds that he has a right not to

10 incriminate himself.

11 MR. ZABELL: Well, his answer 1is
12 either no, I haven't, or --

13 MR. ANTOLLINO: If his answer

14 were yes, then --

15 MR. ZABELL: I tell you what.

16 We can designate it as confidential and
17 that will allay any of your concerns,
18 but I have an absolute right to ask him
19 that question.
20 MR. ANTOLLINO: Let me speak to
21 him outside. I think that his Fifth
22 Amendment Right is a basis for me to
23 direct him not to answer, and that's
24 going to be my objection at this point.
25 If you'd 1like, I can speak to
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him outside. I might reconsider it,
and I might not.

MR. ZABELL: I'll tell you what.
Why don't I leave you alone and this
way you don't have to leave.

MR. ANTOLLINO: All right.
Sounds good.

(Whereupon, a recess was taken
from 12:21 p.m. to 12:28 p.m.)

MR. ANTOLLINO: We're still
discussing this issue, you and I,
before you ask him any questions?

MR. ZABELL: I don't know if
we're discussing anything. Would you
like to discuss something?

MR. ANTOLLINO: Yes, I would
like to discuss something.

MR. ZABELL: What would you like
to discuss?

MR. ANTOLLINO: I would like to
direct the witness not to answer, and I
am going to ask the witness not to
answer on the grounds that an answer

could violate his right against
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2 self-incrimination.

3 MR. ZABELL: Well, you can

4 certainly advise him to say that I

5 refuse to answer that gquestion on the

6 grounds that it may incriminate myself,
g but he has to assert that. You can't

8 assert that for him.

9 MR. ANTOLLINO: I'm not so sure
10 about that. I'm going to direct him

11 not to answer.

12 MR. ZABELL: I understand what

13 you're saying, and we're going to get
14 to the same place, but he has to say, I
15 am refusing to answer that on the

16 grounds that I may incriminate myself.
17 MR. ANTOLLINO: It's a

18 deposition. It's different. It's

19 not --
20 MR. ZABELL: He still has to say
21 it because this is his sworn testimony,
22 and it gets cited to in the record, so
23 if that's what you're advising him,
24 that's fine. I'm going to ask him if
25 he's refusing to answer the question on
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2 the grounds that the answer may

3 incriminate him.

4 MR. ANTOLLINO: Let me speak to

5 my client outside, Saul.

6 MR. ZABELL: You may do so.

7 (Whereupon, a recess was taken

8 12:28 p.m. to 12:29 p.m.)

9 MR. ANTOLLINO: I'm asserting a
10 privilege on the grounds of his Fifth
11 Amendment Right against
12 self-incrimination. You can ask him,
13 and he's going to give you an answer.
14 I don't want to go around in circles
15 with this all day long. That's the
16 on-the-record reason for not answering
17 the question. Go ahead.

18 Q Mr. Zarda, are you refusing to
19 answer my question?

20 A I'm not going to answer any

21 questions that my attorney has advised me not
22 to answer.

23 Q Are you refusing to answer the
24 question on the grounds that your answer may
25 incriminate you criminally?
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2 A (No verbal response.)

3 Q Yes or no?

4 MR. ANTOLLINO: Objection. I've
5 instructed him not to answer the

6 question. I'm directing him not to

g answer the question for the reason that
8 I have put on the record that he has

9 the right not to incriminate himself.
10 Let's not go around in circles on this.
11 Q Are you refusing to answer the

12 question on the grounds that you may

13 incriminate yourself?

14 A I can't answer the question,

15 because I'm not going to answer any questions
16 that my attorney has advised me not to

17 answer, and that is one of those questions.

18 Q Are you familiar with the term

19 "illegal drugs"?
20 A I've heard the term.
21 Q What is your understanding of
22 what the drugs are that are encompassed by
23 that term?
24 MR. ANTOLLINO: Objection. You
25 can answer.
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A There's a whole book full of

drugs that could be illegal. It can be drugs

that -- it can be prescription drugs that
don't have your name on it. That would be
illegal drugs. You could have too many

antiallergy pills in your backpack. That
would be illegal, so I mean, there's a whole
list of drugs that would be considered
illegal, I presume.

Q Can you identify some of the
those drugs?

A Well, I think the one you hear

about i1n the media the most would be like

marijuana, cocaine. Those would be a couple
of examples. Methamphetamine, I suppose.

Q Ecstasy, 1s that another one?

A I'm sure it would be considered
illegal.

Q Within the last two or three

years, have you taken methamphetamines?
MR. ANTOLLINO: 1I'm going to
direct the witness not to answer the
question for the reason stated before.

Q In the past three years, have

South Shore Court Reporting
(631)-235-6218



Case 2:10-cv-04334-JFB-AYS Document 111-11 Filed 02/11/13 Page 98 of 424 PagelD #:

0o N o o oS, w o ND

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

1484

98
D. Zarda

you used cocaine?

MR. ANTOLLINO: 1I'm going to
direct the witness not to answer the
question for the reason stated before.
Q Have you used ecstasy in the

last three years?

MR. ANTOLLINO: 1I'm going to
direct the witness not to answer the
question for the reason I stated
before.

Q Have you used any item that has
altered your thought process within the last
three years that is not prescribed?

MR. ANTOLLINO: Wait. Hold on.
Okay, again, I'm going to direct the
witness not to answer the gquestion for
the reason stated before.

Do you drink alcohol?

I do on occasion.

Do you ever drink to excess?
No, I do not.

Have you ever drank to excess?

o= O ©

I have, but it was a long time
ago.
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Q About how long ago?
A I was done with that back in
around 2000.
Q You know, when you fill out

certain forms for insurance, they ask you how
often you drink. They'll ask you if it's one
drink a week or two drinks a week.

How many drinks a week would you
characterize your usage as?

A It just depends on where I'm at.
If I'm at a drop zone working and I'm hanging
out with a bunch of jumpers after work having
a couple of beers after work, or if I'm doing
school for a solid week and I'm doing
homework, I may not have any, so a per week
thing, I think maybe per night or something
might be a better way to answer the question.

Q Okay, please.

A I don't get drunk. I don't like
the feeling of being drunk, so I would stick
to the rule of no more than a drink an hour
or a beer an hour, not even that much. You
know, so a person might see me have a couple

of beers in a social setting, and that would
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be it.
Q Has that remained consistent
over the last three years?
A It has.
Q Has anything occurred within the
last couple of years to change that?
A No, I'm not a drinker.
Q At Skydive Long Island when you

worked there in 2009 and 2010, was there one
employee there that you knew you were
supposed to report complaints to?

A Say that one more time.

Q Was there one employee at
Skydive Long Island in 2009 and 2010, that
you knew you were supposed to bring your
complaints to?

A Are you asking if there was a
supervisor that if you have problems, you're

supposed to go to?

Q Yes.
A Not clearly, no. There was
not -- there were staff meetings in which Ray

held, so he would want people to bring

complaints to him, if you had them. There
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wasn't a specific chain of command that was
outlined to the staff or in any kind of staff
manual that dealt with that.

So Ray was the drop zone owner,
so 1if there was a problem with an employee or
anything, it went to Ray. Typically, if
there was a problem with gear, you went to
the rigger or Rich. If there was an issue
with procedures, something on a jump, like
that, a person would typically go to Rich and
talk to him about it, but it wasn't outlined,
specifically.

Q But you knew you could go to
Rich with your problems; correct?

A I felt like I could.

Q Did you go to Rich with any

problems?

A I did.

Q What problems did you go to Rich
about?

A I went to Rich about this

problem with Ray firing me.
Q Did you go to Rich with any

other problems?
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A In 2009 and 2010, are you
asking?
Q Yes.
A Let me think about that for just

a moment, if there was anything else.

No, I can't think of anything
specifically that there was a problem that I
went to Rich for. The only thing we really
discussed work-wise, I don't know if they
were problems, was just me getting back on
board with the training program at Skydive
Long Island, getting me up to date because
some things changed over the years.

It wasn't a problem. It was
just a matter of since he was the chief
instructor, working me back into the system.

Q You felt comfortable with Rich;
correct?

A I did.

Q You felt you could bring any of
your problems to Rich's attention; correct?

A I did.

0 In fact, there were times when

you would confide about personal issues with
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2 Rich; is that correct?

3 A Be more specific about "personal
4 issues," if you would.

5 Q There came a point in time where
6 you suffered a personal loss?

7 A Be more specific, please.

8 Q I believe a pet.

9 A Okay. Yes, there was a time

10 that that happened.

11 Q Do you recall when that

12 occurred?

13 A I do recall when that occurred.
14 That was June 22, 2009.

15 Q What occurred?

16 A My pet, my cat had a heart

17 attack in the middle of the night.

18 Q Was your cat with you on Long

19 Island at that time?
20 A She was.
21 Q How did that affect you?
22 A It was very upsetting. I think
23 anybody would be upset. It was unexpected,
24 out of the blue, in the middle of the night,
25 2 o'clock in the morning, so I was upset.
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Q Did you share that with Rich?
A I don't specifically remember

going to Rich or having a meeting or pulling
him aside and saying, hey, Rich, this
happened. I'm sure that I shared it with
people. I have no doubt that I shared it
with people.

Q And you shared it with people at
work; correct?

A I'm sure I did.

Q Did there come a time where
people at work told you that they felt that
you were unable to jump as a result of the
grief that you were experiencing?

A No.

Q Did you ever feel that the grief
that you were experiencing was preventing you
from effectively doing your job?

A No, it didn't. I did my job.
Continued on.

0 Did there come a time in 20009,
where you were crying at work?

A Where I was crying at work?

Q Yes.
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A I don't recall crying at work.
I certainly didn't -- let's see, 2009. No.

I didn't cry when I broke my ankle. That's
for sure. I don't recall. I don't recall
crying at work.

Q Did anybody at work make fun of
you when you lost your cat?

A Nobody made fun of me. Alex
Allen thought that he diminished it a 1little
bit. Maybe that's just his personality.
It's just a cat, and he didn't like cats, so

it's to be expected.

Q What was your cat's name?
A Little Cat.

Q Is that the full name?

A That was her full name,

Little Cat Moore Zarda.

Little Cat --

Moore Zarda.

Moore?

M-0-0-R-E, Zarda.

Is Moore a family name?

It is.

ORI Ol S - O

As a side note, I did have a dog
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that my son named Little Bear.
A She was a little cat.
Q My son liked the TV show Little

Bear.
Did the loss of Little Cat

affect you emotionally?

A At the time, yes.

Q Does it still affect you
emotionally?

A I've since gotten over it. I

have another cat that we've added to the
family. I don't 1like the fact that she's
gone, but people die too. I'm used to that
all the time, so you get over that, and move
on.

Q When do you believe that you've
moved on for this?

A Well, I don't want to make
myself sound cold, but within two days, I had
gone to the cattery in New Jersey, and I
picked up and got a new cat, so I wouldn't
say I was over it the day we picked up the
new cat, but I felt it necessary to have

another cat with me.
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2 Q You believe you started to get

3 over it two days later; is that your

4 testimony?

5 A It began the healing process.

6 It helped having another cat, the same type

7 of cat. It helped out quite a bit, but yeah.
8 Q When you disclosed at Skydive

9 Long Island that you had lost your cat, were
10 your coworkers supportive?

11 A They were sympathetic and

12 empathetic. They know I'm a cat person, a

13 cat fan. They knew I had Little Cat for

14 seven years. Ray, at one time, was a cat

15 person. He even made liter boxes or cat

16 boxes. He did cat boxes at one time. He

17 knew my previous cat from 2001, and he

18 enjoyed that cat, so I think people were

19 supportive.
20 Q Was Ray supportive?
21 A I didn't directly tell Ray.
22 Lauren, I told Lauren, and Lauren said that
23 she told Ray just so Ray would know about it.
24 Q Did you require any time off
25 from work as a result of that?
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A I did not.
Q Did you take any time off from
work because of that?
A I did not.
Q You're sure of that?
A I am sure of that. There was a

possible two-day gap, but it was
weather-related, I believe. Little Cat died,
I believe, it was on a Tuesday. I'd have to
look at a calendar to verify that, and I
think we were back jumping again on the next
Thursday, so I think Wednesday was a weather
day because I'm pretty sure it rained all day
the next day, so I'd have to look back, but
I'm pretty sure of that. The next available
day to be at work jumping, I was there.

Q Are you in the habit of taping

conversations that you have with individuals?

A No, I'm not in the habit of
that; no.
Q Have you ever taped

conversations that you've had with
individuals?

A I have.
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2 Q Under what set of circumstances
3 have you taped conversations that you'wve had
4 with individuals?

5 A In my entire life, or --

6 Q Yes, in your entire life.

g A You realize I'm forty-one years
8 old, so it would be difficult for me to

9 recount in this seating each and every

10 instance I've ever recorded a conversation.
11 Q As best you can.

12 A Well, the most recent would be,
13 you know, when Ray fired me, so that comes to
14 mind the most, because this is what I'm

15 focused on thinking about. I don't think

16 about some of the other things that I might
17 have recorded such as customer service calls
18 or calls to the bank or calls to Apple

19 computer regarding my computer, getting them
20 to fix it, or something like that, so I can't
21 recall every instance of recording a
22 conversation. It would be almost impossible.
23 It's pretty broad.
24 Q Why would you record a telephone
25 conversation?
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A Several reasons. There could be
legal reasons that come to mind. I did

record a phone call between me and Ray's
wife. I did record that, and again, there
could be legal reasons for recording a phone
call.

The best reason is just to
remember what was said during a phone call
because unless you type really fast or are a
court reporter or you take good notes, it's
just easier to record the call, and then if
you need to go back and listen to what was
said, it's right here. Sort of refresh
yourself, so, you know, that's the most
useful tool that I can think of for it.

Q Where were you when you tape
recorded your telephone conversation with
Ray's wife?

A Where in the world, or where in

the country?

Q Where, geographically?

A I was in the State of Missouri.
Q Do you know where she was?

A She was -- I don't know exactly
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2 where she was. I believe she was in

3 New York.

4 Q Did you tell her that you were

5 taping your phone call with her?

6 A I did not.

7 Q So you taped it surreptitiously?
8 A Define "surreptitiously." I

9 know what the word means to me, but --

10 Q Well, why don't you tell me what
11 it means to you.

12 A Well, I think what it means to
13 me is, was I taping it covertly or to be able
14 to use it against her without her approval,
15 or something to that effect. I think that's
16 what you mean.

17 Q Well, I just mean covertly.

18 A What do you mean by "covertly,"
19 exactly?
20 Q What I mean exactly by that is
21 that the fact that it was being taped was not
22 disclosed to her.
23 A Okay, then yes. It was being
24 taped. I did not disclose it to her. It was
25 for my personal use to be able to reflect
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2 back on to remember and to go over what did

3 she just tell me without me having to write

4 it all down as she's telling it to me because
5 I, obviously, could not keep up with that.

6 I'm not a court reporter. I don't type fast,
g so to me for my own personal needs, it's no

8 different than if I was taking notes while

9 talking to her on the phone, and that was the
10 purpose.

11 Q Do you know if you violated any
12 laws —--

13 A I checked.

14 Q -- by doing that?

15 A I don't believe I did. I did a
16 check with some of the statutes online to see
17 if that was legal for me to do from my state,
18 and from the research that I did online, it
19 was legal for one party to be recording the
20 conversation, so I do not believe I violated
21 any laws.
22 Q Now, there came a time where you
23 tapped a conversation that you had with Ray;
24 is that correct?
25 A That is also correct; yes.
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2 Q How many conversations with Ray
3 did you tape?

4 A That is the only conversation

5 that I can recall taping with Ray.

6 Q Why did you tape that

7 conversation?

8 A This was the termination. I

9 taped it because I knew that I had a week on
10 suspension. I knew that Ray had broke

11 several laws and made several rash decisions,
12 and I was speaking about the matter during

13 the week with some close friends and told

14 them what had happened to me. And they said
15 when you go back to work on Monday, you need
16 to document what is said when you go back to
17 work just in case something goes wrong, and
18 so I thought about that, and I heeded that

19 advice.
20 Q Who were friends that you spoke
21 to?
22 A I spoke to my partner,
23 William Moore. I spoke to another friend
24 that I've known in Massachusetts that's dealt
25 with situations complex -- complex
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2 situations.

3 Q Who was that person?

4 A His name 1i1s Ira Helfand,

5 H-E-L-F-A-N-D, and I spoke, obviously, with

6 my mom and sisters, of course. I'm sure I

g spoke to -- well, I know I spoke to the owner

8 of the condo that I was leasing about it.

9 Told him -- I mean, he wanted to know why I
10 wasn't going to work, so we talked about it.
11 Q Who is that; what is his name?
12 A Sal, which is S-A-L. Falcone,
13 F-A-1L-C-0O-N-E. Sal Falcone, and they would
14 come out on, you know, periodically from
15 their condo from Westchester, so his
16 boyfriend, his name is Mike, but I can't
17 think of his last name, and they were
18 together, and Mike has his own business, and
19 I can't remember what it is, so just the fact
20 that he is a business owner in New York, we
21 talked about it some.

22 And I don't remember the details
23 of it, but they knew I was suspended, and I
24 was going back to work the following week for
25 Ray, and that I should be prepared.
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Q Did you tell your partner,
William Moore, your friend Ira Helfand, your
mother, sisters, and Sal Falcone why you were
suspended from Skydive Long Island?

A I'm sure I told them what I knew
at the time.

Q What did you tell them?

MR. ANTOLLINO: Objection. Go

ahead.

A I can't remember. I can't
recall each conversation I had in detail with
each of those individuals during that time.
That would be overly broad and impossible for
me to tell you, but I can just say I was
suspended and that I had spoken to those
people, and I told them what had happened,
you know.

Whatever it was to whatever
level of detail and specificity that I would
have told each individual, I don't know.
There's no way. It was a tense moment, and
there's no way for me to remember that.

Q Did you tell them that you were

suspended because you were gay?
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2 A I don't recall exactly the

3 reason that I told them. I would have told
4 them -- I most likely told them what I told
5 you about what Ray said, so you're asking me
6 to recall exactly what my conversation was

7 with five different individuals during a week
8 that I had, so I can't recall that.

9 Q Do you believe you were

10 suspended because you're gay?

11 A I believe that was the primary
12 reason.

13 Q Do you know what the secondary
14 reasons were?

15 A Well, I think there were some
16 gender issues 1in there, as well.

17 Q What gender issues were those?
18 A How I would conform to sex

19 stereotypes, how I act as a man. I think
20 that was a problem.
21 Q Did you act like a man?
22 A I think so.
23 Q Did you act like a woman?
24 A I don't think so, but other
25 people may think that. I don't know what
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2 people think.

3 Q Did you give anybody reason to

4 think that you acted like a woman?

5 A Who knows if they saw me throw a
6 softball? I don't know.

g Q Did anybody comment on how you

8 threw a softball?

9 A I can't remember specifically

10 who and where, but people have seen me throw
11 a ball before during those times between

12 jumps when we're not jumping, we're on

13 weather hold, or whatever, and it was just

14 laughed about in the same realm as my gayness
15 being laughed about, and I just shrugged it
16 off because it does look a 1little funny.

17 Q So when you throw a softball,

18 you look a little funny?

19 A If I throw a softball, yes, it
20 looks a little funny.
21 Q Are you saying you throw a
22 softball like a spastic man or like a woman?
23 A I would say that if you saw me
24 throw a softball, somebody might think I was
25 gay.
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0 Why?
A Because of the way it looks.
Q Does it look 1like you're
spastic?
A No. It just looks, I mean, if

you've ever seen the stereotypical gay person
throw a ball, you know, the way it's thrown,
there's a certain look to it.

Q Could you explain to me that
look?

A I've never been asked to explain
the look. Maybe I should go out here and
throw the ball. It just kind of has a little
toss to it like I'm showing you right here
(indicating) . It doesn't look like a
pitcher, a typical baseball pitcher or
softball pitchers, how you see straight guys
playing catch with the ball and the mitt. It
just looks different.

Q So straight guys have a
stereotype of how they play ball?

A I think you can tell the
difference when some gay people are throwing

a ball and playing ball versus some straight
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people; yeah, I think you can say that.

Q Do you know if there are any gay
professional baseball players?

A I don't follow professional
sports at all. Unfortunately, I cannot
answer that. I mean, I don't even know who
the major teams are. I get asked stuff like
that all the time, but I don't know.

Q Do you assume that there are?

MR. ANTOLLINO: Don't assume.

Objection.

Q You can assume 1if I asked you.

MR. ANTOLLINO: Objection.
Q You may disregard the objection.

A Statistically speaking, if
there's a group of ten people in a room, one
of us is gay, so I would have to say that
statistically speaking, probably so.

Q Other than maybe being teased
about how you threw a ball, can you think of
any other specifics?

A We're talking about specifics
of...

0 Of how you acted, I believe, in
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context of differently than other men at
work.
A Maybe some people enjoyed,
noted, commented on my pink hat, pink cap. I

had a pink ball cap. I don't know if it was
a ball cap or just a regular hat, but it was
pink, and it said rebel on it, and it was
bright pink, and I wore it. I wore it on
occasion at work. I have no hair. I would
wear 1t sometimes until about 1:00 or
2:00 p.m. when the sun would go behind the
building and I didn't need it anymore. It
was viewed as a feminine thing.

Q Your pink hat was viewed as a

feminine thing?

A It was.
Q Who commented on 1it?
A Everybody commented on it at

some point that they saw me wearing that hat.

Q I'd 1like for you to identify for
me the names of the people who commented on
it and what they specifically said, if you
remember.

A Rich put it best yesterday.
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2 It's so many jokes that it's almost

3 impossible to come up with one right now

4 because it was just a regular, routine thing.
5 A hat, a nice pink hat. There were various

6 comments on it. I mean, I look the way I do.
7 I don't look like a lot of gay people might

8 look. The condition that I'm in, I look more
9 athletic looking.

10 Q Are you saying that all gay men
11 don't look athletic?

12 A Not all gay men do, so I get

13 mistaken for being straight sometimes, and

14 here I was in a pink hat, so it kind of

15 didn't make sense to some people, or they

16 didn't know what to do with it.

17 Q Are you saying that outwardly,
18 you believe your appearance leads people to
19 believe that you're straight?
20 A It does oftentimes, as long as I
21 don't have any accessories on that might lead
22 people to think otherwise. People do.
23 Sometimes even when I'm out at a gay club,
24 people come up to me to ask me if I'm gay.
25 Yeah, sometimes I get mistaken for being
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2 straight just on my appearance.
3 Q Are you saying that you are of
4 the belief that your outward appearance
5 indicates to people that you are straight?
6 A I get told that a lot.
7 Q Is that offensive?
8 A I don't say that it's offensive,
9 because I can't hold somebody accountable
10 just because I might look a certain way and
11 they are mistaken about it. It surprises me
12 sometimes, and it doesn't offend me. I
13 wouldn't be offended for looking straight.
14 It's just kind of funny sometimes.
15 Q When people at work, who you
16 can't really identify by name, would say,
17 hey, nice pink hat, were you offended by
18 that?
19 A No, I wasn't offended.
20 Q Did Rich --
21 MR. ANTOLLINO: Wait, wait. He
22 hadn't finished answering yet.
23 Q -- Winstock say to you, nice
24 pink hat?
25 MR. ANTOLLINO: He had not yet
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2 finished answering the question.

3 A Let me finish answering.

4 Q Did Rich Winstock say to you,

5 nice pink hat?

6 A Again, I can't specifically

7 recall specific times and moments when the

8 pink hat was discussed. It was discussed or
9 mentioned or commented on regularly. I wore
10 it regularly in the mornings, as I said, to
11 protect my head. It drew attention. People
12 saw it. People commented on it.

13 MR. ANTOLLINO: All right. Can
14 I just say something on the record?
15 MR. ZABELL: No.

16 MR. ANTOLLINO: Not the last

17 question, but the one before that, I'm
18 going to move to strike, because

19 Mr. Zabell interrupted the witness as
20 he was finishing the question. And I
21 even tried to get Mr. Zabell to allow
22 the witness to finish answering the
23 question, but he continued to ask the
24 next question which my client fully
25 answered, and I had no objection.
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MR. ZABELL: Counselor, pursuant
to the Federal Rules of Civil
Procedure, what you have just done is
called a speaking objection. You are
not entitled to make a speaking
objection. If you'd like, I will give
you an opportunity to review the
Federal Rules of Civil Procedure so you
may confirm the representations I have
made are completely accurate, and that
you will learn to remain silent
throughout the rest of deposition and
only object in a manner which is
appropriate pursuant to the Federal
Rules of Civil Procedure.

To the extent that I am
empowered to, I deny your request to
strike the question and the answer and
ask that you remain silent throughout
the rest of this deposition.

MR. ANTOLLINO: I will make
objections that are appropriate.

MR. ZABELL: Thank you. You

have been doing so.
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2 MR. ANTOLLINO: I have.

3 MR. ZABELL: That's why I'm

4 going to request that you take me up on
5 my offer to review the Federal Rules of
6 Civil Procedure.

7 MR. ANTOLLINO: You've, once

8 again, made a derisive comment,

9 Mr. Zabell. I have made an appropriate
10 objection. I have made very few

11 objections in this deposition, and I

12 will make what I feel are appropriate
13 objections.

14 Q When in 2010, did you wear your
15 pink hat?

16 A Be more specific, if you would,
17 please. When as in, what; days of the week,
18 time of the day?

19 Q What days in 2010, while you
20 worked at Skydive Long Island, did you wear
21 your pink hat?
22 A Can't remember every specific
23 time that I took a pink cap out of my bag or
24 out of my cubbyhole in the video room and put
25 it on my head, but in general, I would wear
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2 my pink hat when the sun was shining.

3 Particularly, in the morning hours from when
4 we began work until about 1:00 or 2:00 p.m.

5 when the sun would go behind the building

6 where the gear area is and I no longer needed
g protection from the sun.

8 I would wear it while I was

9 gearing up passengers on the ground. Any

10 time I was running around on the ground and
11 the sun was shining, I would wear the hat to
12 protect my head.

13 Q Have you ever seen a straight

14 man wear a pink hat?

15 A I can't say that I recall a

16 specific time I've seen a straight man wear a
17 pink cap, but I don't see it often.

18 Q But you have seen it; 1is that

19 what you're saying?
20 A I can't recall. I mean, you're
21 asking me to think back over the course of --
22 I'm forty-one years old -- to the time that I
23 could remember if I've ever seen a straight
24 man wear a pink hat. I will tell you that I
25 probably have seen a straight person wear a
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2 pink hat at some point in my life. When,

3 during this forty-one-year-old process, I

4 can't say right now at this seating.

5 Q When people would say to you the
6 one comment you were able to relay to me,

7 hey, nice pink hat, do you recall who those

8 people were that said that to you?

9 A It's a close-quarters

10 environment. The key players that I worked
11 with, the full-timers, have all said

12 something. Probably most at the beginning of
13 the season when they seen the hat and they

14 seen me we wearing it.

15 I mean, either a sleeveless

16 shirt on because it's hot, or whatever, or

17 there was this guy wearing a pink hat, you

18 know. I can't remember exactly who said

19 what/when about the pink hat.
20 Q Would Rich say anything to you?
21 A It would be in that same
22 category of questioning of me not being able
23 to say specifically if Rich said something,
24 what he said, and when. I just know that it
25 was talked about a lot.

South Shore Court Reporting
(631)-235-6218



Case 2:10-cv-04334-JFB-AYS Document 111-11 Filed 02/11/13 Page 128 of 424 PagelD #:

0o N o o oS, w o ND

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

1514
128
D. Zarda
Q As you're sitting here today,
you can't identify who specifically said
anything about your hat?
A Not at this seating. To ask me

to think about the number of comments that
were made and who made them and exactly what
they said, that would be pretty broad.

Q Did you maintain a diary during
your employment at Skydive Long Island?

A No, I'm not graced with the time
to keep up with diaries.

Q Did you ever take written notes
of the occurrence of your days while you were
employed at Skydive Long Island?

A No. The only kind of
documentation that we have are jump logs.

Q Did you make any notations in

your personal Jjump logs?

A About pink hats, or just period?
Q About anything.
A My jump logs are really not

caught up, and there are printouts in Ray's
computer about how many jumps I did on a

given day, and that's my jump log right now,
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so there are no addendums or notes written
onto those. I just trust that that's the
number of jumps I made, and they're in a file
somewhere.

Q You made contemporaneous notes
of your jump logs, of your days while

employed at Skydive Long Island?

A Not that I can recall right now.
Q Where do you currently reside?
A My home of record is in

Missouri; Richmond, Missouri.

Q Can I have your actual address?

A Well, the actual address I
receive correspondence and everything at is
the Post Office Box that's I've had for about
seventeen years. That's my actual address.

Q Do you have an actual home where

you sleep when you are in Missouri?

A I do.
Q Where is that?
A That is located on a skydiving

center which is private airport called
Lexington Memorial Airport, and that is in

Henrietta, Missouri, which is just down the
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2 road from Richmond.

3 Q You actually sleep there?

4 A When I'm there, I do.

5 Q How often are you there?

6 A I haven't been home in awhile.
g Over the course of seventeen years that that
8 place has been there, I estimate I've

9 probably been there twenty to thirty percent
10 of that entire time. It varies. It depends
11 on where I'm going to be, what I'm doing, if
12 I'm traveling, working, if I'm in Dallas for
13 an extended stay. It really wvaries. I have
14 no set schedule for when I'm going to be

15 there.

16 Q Beginning in July of 2010, where
17 did you reside?

18 A Beginning in July of 2010.

19 That's -- oh, beginning in July of 2010. My
20 home of record remains in Richmond, Missouri
21 at that airport.
22 Q Where were you physically
23 residing?
24 A Where I was physically in July
25 of 2010 was, I guess, in Coram, New York.
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Q Where in Coram, New York did you
live?
A I was leasing a condo from the

aforementioned Sal Falcone that we talked
about, and that was -- I can remember the
address but not the zip code. Three
Appomattox, A-P-P-O-M-A-T-T-0-X, Court,
Coram, New York, and I believe the zip code
might have been 11727, but you'll have to

look that up yourself.

Q You resided there until when?

A In 20107

Q Correct.

A I stayed there until, I believe,

September 17, and if it wasn't exactly
September 17, it was real close to that, real
close. Probably within a day, which I don't
remember which day exactly, but it was just
after the time period that I was supposed to
leave anyway.

Q Where did you go after that?

A I have to think about it for a
second.

I believe I proceeded back
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2 towards Missouri. Yes, I did. I was in my

3 truck, and then I went back home to Missouri,
4 but along the way, I stopped at some other

5 drop zones.

6 Q Where did you stop?

g A What drop zone I stopped at was
8 a drop zone that I sought employment at after
9 Ray fired me in July, and that was

10 Chicagoland Skydiving Center. At the time,
11 Chicagoland, they just moved this past

12 season, and you may have to look that up. I
13 can't remember exactly which city. I think
14 it was Hinckley, Illinois at the time.

15 They've moved.

16 Q When did you stop by

17 Chicagoland?

18 A It would have been in the third
19 week or so of September.
20 Q And you asked them for
21 employment; is that correct?
22 A At one time, I did; yes.
23 Q That September, did you ask them
24 for employment?
25 A I did not ask for employment in

South Shore Court Reporting
(631)-235-6218



Case 2:10-cv-04334-JFB-AYS Document 111-11 Filed 02/11/13 Page 133 of 424 PagelD #:

0o N o o oS, w o ND

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

1519

133
D. Zarda

September, but rather I discussed the matter
of him not offering me employment in July in
response to Mr. Maynard terminating me in
June.

Q Why did you drive there in
September then?

A Because it is on the way home,
directly on the way home, and because I
wanted to have a face-to-face conversation
with the owner of the drop zone.

Q Did you?

A I did. I felt we were both
entitled to have a conversation about the
matter face-to-face.

Q What did your conversation with
him consist of?

A Mostly it was about the e-mail
exchange that we had regarding me responding
to his ad for help and his denying me
employment and the action that had taken
place at Skydive Long Island with Ray. We
discussed that and what I was going to do
about it, primarily.

0 What was discussed about what
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happened with you at Skydive Long Island?
A Well, we have the e-mails
between Mr. Doug Smith, he's the drop zone
owner, and I just told him my side of the
story.
Q What was your side of the story?
A I mean, what we already talked

about when you asked me about what Ray said
when he suspended me that day. I told them
all of that.

Q Did you tell Doug Smith that you
felt you were terminated from Skydive Long
Island because you were gay?

A I did, and I also supplemented
that with the ridiculous accusation that was
made that I inappropriately touched a female
passenger which he had, I think, enjoyed and
could appreciate my frustration with that
situation, based on the interaction that we
were having while we were having this
man-to-man talk.

Q Well, you were at the deposition
of Rosanna Orelana; were you not?

A I was.
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In her deposition, she testified
complain about you; did she not?
MR. ANTOLLINO: Objection.

You may answer.

MR. ANTOLLINO: You can answer.
Umm --

Yes or no?

It's not a yes or no.

MR. ANTOLLINO: If this is going
a yes or no --

MR. ZABELL: It is a yes or no.

I'd have to look back on the

record, but I think her boyfriend complained.

Q

You don't remember any testimony

about her complaining?

A

I do remember testimony about

her complaining.

Q

Do you doubt that a complaint

was made to Ray Maynard about you?

A

I doubt that the complaint came

from Ms. Orelana, and she was the passenger

that I took on the tandem. I doubt that.

Q

Well, who do you think the

complaint came from?
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A I think it was clear that day
that the complaint came from Mr. Kengle,
which was Ms. Orelana's boyfriend.
Q Why do you think Mr. Kengle
complained about you?
A Well, he said during his
deposition what his reasons were.
Q What do you believe those
reasons to have been?
A Well, he said that I was getting
familiar with his girlfriend.
Q Do you think that that's what he
complained to Ray?
A Well, he said that that was one

of the reasons that he felt -- I'd have to
look back and see exactly what he said, but
that was one of the reasons. I mean, that's
what he said. He felt I was getting familiar
with his girlfriend.

Q Do you believe that he actually
conveyed that to Ray Maynard?

A Be a little bit more specific,
if you would, on what you're asking me to

answer there, 1if I -- how I believe he --
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Q Do you believe that Mr. Kengle
actually called up Ray Maynard and
complained?

A Oh, vyes, I believe he called.

Q Do you believe that he
complained that you were getting familiar
with his girlfriend on the jump?

MR. ANTOLLINO: Objection.

Asked and answered.

A Yes, I believe he made a
complaint. I believe that he was testifying

under oath the day he said that. I wasn't
privy to the conversation that he had with
Ray, so I have to take him at his word under
oath that that is what he said when he called
Ray. To that extent, yes.

Q Do you believe it was that
complaint that Mr. Maynard was acting on when
he suspended you?

A Not entirely.

Q Is the complaint that Mr. Kengle
made about you consistent with your sexual
orientation?

MR. ANTOLLINO: Objection.
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A Okay, I think I understand the
question somewhat. Could you maybe be a
little more specific?

Q I'd 1like you to try and answer

the question, if you can.

A You're asking me if the
complaint -- let me just reword your
question.

Q Well, I'd like you to just

answer my question, if you can, and if we
need to clarify thereafter, we will.
MR. ANTOLLINO: 1I'm going to
object.
MR. ZABELL: And you may object.

Q You're free to disregard the
objection.

A I want to make sure that I
understand the question clearly so that I can
give you an accurate answer. I think what
you're asking me is if Mr. Kengle's complaint
was about me getting familiar with his
girlfriend is consistent with me being gay?

Q Yes.

A No, I don't think that it 1is
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2 consistent.

3 Q It doesn't sound like Mr. Kengle
4 complained about you being gay; correct?

5 MR. ANTOLLINO: Objection.

o A In that one complaint, no, no,

7 not in that part.

8 0 You, 1in fact, testified that

9 Mr. Kengle complained that you were getting
10 familiar with his girlfriend; correct?

11 A That's what he said.

12 0 If he, in fact, complained, as
13 he testified he complained, then he didn't

14 complain about you being gay; correct?

15 MR. ANTOLLINO: Objection.

16 A He said that. Ray did not say
17 that. Ray said something different when Ray
18 suspended me. Ray said that they complained
19 about my sexuality coming up and that they
20 were offended by it, and that was
21 inappropriate. He said that.
22 Q Did you disclose to Rosanna Orelana
23 your sexuality?
24 A I believe I did.
25 Q Did you disclose your sexuality
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2 to Ms. Orelana because you sensed that she

3 was uncomfortable?

4 A I believe so.

5 Q Did you disclose your sexuality
6 in an effort to allay her discomfort?

7 A I believe so, yes, and to make

8 me more comfortable, as well.

9 Q Who was the customer on that

10 Jjump?

11 A Who was the customer?

12 Q Yes.

13 A My particular customer on that
14 particular 1ift, on that load, was Ms. Orelana.
15 Q Did you agree with Mr. Winstock
16 yesterday when he said your primary role 1is
17 to go from the airplane to the ground safely?
18 A That is correct. That is our

19 number one priority, to bring the customers
20 back safely --
21 Q Did you --
22 A -—- above all else.
23 MR. ANTOLLINO: Let him finish.
24 Q Did you agree with him that your
25 secondary role is to make the jump experience
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enjoyable for the customer?

A I agree that that is another

goal. Whether or not it'

s two or three, I'd

have to think about a little bit, but it is

one of our primary goals.

goal is to make sure the

Our other primary

customer is having a

good time, to the best of our ability, and to

the extent that we can do so without breaking

any rules or regulations

of the FAA, the

United States Parachute Association, our

licensing manufacturers that give us our

licenses.

All of those things that we have

to take into account when we're trying to

give our customers that good experience. We

have to think about every single one of those

things on every single jump, so that is a

goal. We want to have a
whatever we can do to do
it's not necessarily the
might be three or four.

things going on that you

that's number two.

good time, and

that, but sometimes
second priority. It
There could be other

have to worry about

Q You chose to disclose your
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2 sexuality to Ms. Orelana because you sensed

3 that she was uncomfortable; is that correct?
4 A I believe so, yes.

5 Q It came back to you that it did
6 not allay her discomfort; correct?

7 A Apparently not, if they called

8 and complained about it. She -- they must

9 not have -- and when I said "they," I mean

10 Mr. Kengle called and complained, but they

11 were together in it. I think Mr. Kengle was
12 mentioned as the brains of the operation, or
13 something to that.

14 MR. ANTOLLINO: Adding insult to
15 Ms. Orelana.

16 MR. ZABELL: Counselor, remain
17 silent, please.

18 Q I believe you testified that in
19 the third week of September of 2010, you
20 stopped by the Chicagoland Skydive Center; is
21 that correct?
22 A Chicagoland Skydiving, yes.
23 Q How long did you stay at
24 Chicagoland Skydive Center?
25 A Our conversation was about one
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hour, so I was at the drop zone probably
about two hours. Mr. Smith was flying the
aircraft. I had to wait for him to land the
aircraft for me to have an opportunity to be
able to talk to him.

Then sunset came, and I
discussed staying the next day and making
another jump or making a fun jump because I
didn't make another jump. I said, you know,
I'm within eight hours of home, maybe I
should just go for it, and he said, you
probably ought to try to just get home,
sounds like a long trip, so I decided to

leave and go home.

Q Then you went home to Missouri?
A I did. I made it that far.
Q Is it safe to say that in the

third week of September, you made it back to
Missouri?

A I would say closer to the fourth
week, the end of the September. Looking
back, it was in the late 20s of the calendar.

Q How long did you stay in

Missouri for at that time?
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A Before I went somewhere else,
you mean?
Q Yes.
A Approximately -- I'm pretty

busy. I do a lot of traveling, so I don't
have my travel itinerary exactly in front of
me, so I can't tell you for sure if I went
somewhere else between the next trip, but the
next trip that I can remember that I went on

was a cruilse.

Q A cruise?
A Yes.
Q From when to when did you go on

a cruise?

A That year -- it shifts every
year by a week, so the dates, I don't -- it's
typically the third week in October, so I
believe that I would have left somewhere
around the middle of October because I
usually go a little early. It's a yearly
event, and I come back a little after the
event, so I usually go out there before I go
on the cruise ship and make some fun jumps,

and then go on the cruise.
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Q Where do you cruise from?

A It's typically from L.A. to
Mexico and then pack to L.A. Although,
sometimes it's from San Diego, but most of
the time, it's from L.A.

Q What kind of a cruise is this?

A It's a seven-day Mexican Riviera
cruise.

Q Who do you go on this cruise
with?

A Fellow passengers on the cruise.

Depending on the cruise ship and the size of
the ship, which varies from year to year, it
could be anywhere between 2,000 and 3,400
other passengers.

Q Do you go with a group?

A I do not go with a group. I go
by myself, but there are people that I know
on the cruise ship.

Q How do you know these people?

A From previous cruises and from
introductions from their friends to other
friends. It's over the years. I've gotten

to know a lot of people.
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Q How did you get from Missouri to
L.A. in October of 201072
A I'm sure I flew. I normally
fly. The only time I drove was in 2009.
Q Where did you stay in California
in October of 20107
A Before or after the cruise?
Q Before the cruise.
A Typically, I would stay at the

drop zone in Paris, California; Paris Valley
Skydiving Center. 1It's a very large
commercial facility, and they have bilitines

for visiting skydivers.

Q They have what?
A Bilitines. Bilitine is housing
or places to sleep. Bilitine, buildings,

bunkhouses, accommodations, work
accommodations. They have accommodations for

visiting jumpers.

Q Do you pay?

A You do pay a small fee. It's
minimal.

Q Did you work while you were out

there?

South Shore Court Reporting
(631)-235-6218



Case 2:10-cv-04334-JFB-AYS Document 111-11 Filed 02/11/13 Page 147 of 424 PagelD #:

1533
147

1 D. Zarda

2 A No, I did not.

3 Q Did you attempt to work while

4 you were out there?

5 A No.

6 Q You stayed there for how many

g weeks before your cruise?

8 A It's not weeks. I would have to

9 go back and look at the itinerary

10 specifically, but typically, I'll go out

11 there a few days, so that can be four or five
12 days, so I can jump, and I 1like to leave

13 myself some leeway in case we have crappy

14 weather. I don't want to show up a day

15 before the cruise or two, and not get to

16 jump. Typically, it's four to five days, and
17 then we go on the cruise.

18 Q The way you talk about jumping,
19 it almost seems like you need to get your
20 jumps in in order to keep your head on
21 straight, in order to maintain your mental
22 health; is that accurate?
23 A No, I won't say that at all. I
24 won't say that that's accurate. I would say
25 that I've been jumping for almost twenty
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2 years, Jjust like Rich Winstock yesterday.

3 We're almost the same age. We started in the
4 same year. We are dedicated to it. We are

5 passionate about it. We're professionals,

6 and we both share the same feeling in it, and
7 it's typically a comradery of a relatively

8 small group of society, the population, that
9 we all enjoy. I won't say that I need it. I
10 enjoy 1it.

11 Q Do you get depressed if you

12 don't get to jump for a period of time?

13 A Be more specific about do I get
14 depressed; about what?

15 Q About Jjumping.

16 A Do I get depressed about

17 Jumping? Well, if I haven't jumped for a

18 period of time, then I seek and want to jump
19 soon.
20 Q What period of time is that?
21 A It varies. It depends on, you
22 know, if I'm really busy with school or if
23 I've had a hectic couple of weeks, or you
24 know, some people, you know, fun Jjumpers have
25 a hard time getting through the work week
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2 without thinking about jumping. They come
3 out during the week, in fact, after work and
4 make a jump to calm themselves down. It just
5 varies. It depends. I know I can feel when
6 I need to go make a jump.
7 Q Have you ever made a jump just
8 to calm yourself down?
9 A What do you mean by calm myself
10 down?
11 Q Exactly how you just used the
12 term.
13 A I plan on making a jump tomorrow
14 or Sunday or several Jjumps, so it's been a
15 little while already. I've got a lot of
16 things going on, and it's a nice, relaxing
17 thing. I think we're going to have great
18 weather, and I'm going to be with some
19 friends, and I'm going to have a good time.
20 Q Where are you jumping tomorrow?
21 A Likely, if the weather does hold
22 out, I will go to The Ranch which is in
23 Gardiner, New York. It's a large commercial
24 drop zone.
25 Q You went out to California in
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the third week of October for some fun dives;
is that what you call them; fun Jjumps?

A Just to clarify for the record.
Typically, Jjumpers that work in the industry
will call work jumps, work jumps, and jumps
when we're not working, where we are actually
customers of the drop zone and we're actually
paying for a spot on the airplane and we're
just jumping for fun, we call those fun
jumps.

All jumps are fun, but there's a
distinguishing -- we distinguish between work
jumps when we're actually working and getting
paid and jumps where we're actually just
playing, and those are fun jumps. Just to
make it easier for us to have this dialogue.

Q So you went to California in the
third week of October for some fun Jjumps
before your cruise; 1is that correct?

A Yes, that's correct.

Q Then you went on the cruise for
seven days; 1s that correct?

A That is also correct.

Q Then you stayed in California
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for another couple more fun jumps; is that
correct?
A That's correct. Some people
Jump after the cruise, as well, about the
same period of time.
Q Where did you go after those fun

jumps at the conclusion of your cruise?

A 2010; right?
Q Correct.
A I just went through this

routine, so I have to think about it for a

second. Okay. All right. Yeah, it's coming

back to me here. I went back to Missouri.
Q What did you do in Missouri?
A I was taking care of things I

needed to do around the house before it got
too cold to do; maintenance outside because
November, and, you know, cut the grass last
time, do maintenance, painting, whatever, you
know, anything that needed to be done outside
before it got too cold. I was doing that and
getting prepared for school.

Q You went back to Missouri in the

end of October, early November to do some
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2 maintenance; is that correct?

3 A Yes, and prepare for school.

4 Q What school did you go to?

5 A I did go to, and I am currently

6 going to Embry-Riddle Aeronautical University.

7 Q Where is Embry-Riddle

8 Aeronautical University?

9 A Well, it's a worldwide school.
10 It's the largest aeronautical university, so
11 they have locations, you know, primary
12 campuses; Daytona Beach, Florida and
13 Prescott, Arizona. However, I'm a worldwide,
14 online student.

15 Q You were preparing to attend

16 Embry-Riddle via computer?

17 A That's right. These are

18 compressed terms that move very quickly, so
19 once they get started, you really do need to
20 prepare before classes start so you can be
21 seamlessly able to go through it.

22 Q When did you start going to

23 Embry-Riddle, initially?

24 A The very first class I think I
25 ever took with them was back in 2006 or 2007.
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Q What is the course of study that
you're pursuing?
A It's a Bachelor's of Science in

aviation management, logistics technical
specialty, and I'm also seeking a minor with
that in international relations.

Q The classes that you started
taking in 2010 or in and around November of
2010, when you did sign up for those classes?

A Enrollment is between the 1st of
November and when classes start, which is
always on the 15th of the month, so I would
have enrolled in that window, or I would have
e-mailed my advisor a few days prior or so.

I would have to look back and see, but it's
in that window.

Q And you had intended to take
those classes; correct?

A Yes, I did.

Q For how long did you intend to
take those classes?

A How long did I plan on going to
school for that term, do you mean?

0 Yes, in November of 2010.
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A Until this is done. Until my
degree is done. I go to school every
November, so it's Jjust planned.
0 So since 2006, every November,

you're going to be attending school online?

A I hadn't made that commitment to
that level back in '06 or '07, but certainly,
in the last, I think, four Novembers, I'wve
been at that, yeah.

Q So from November of 2008 --

A I believe so, and I'd have to
look and see about that, but I think that's
right. Eight, nine, ten, eleven; yes.

Q So from November 2008, you
committed yourself to begin going to school
every November; is that correct?

A Definitely for that term, vyes.

Q How long does a November term
last for?

A It's eleven weeks.

Q You know for that eleven-week
period since 2008, you're going to be going
to school, and you're not going to be doing

anything else; is that correct?
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2 A I know that -- yeah, I know that
3 it's -- I'm going to be going to school and
4 that the likelihood of being able to do much
5 of anything else was pretty slim.
6 Q Did anything in November of 2010
7 affect your ability to concentrate on your
8 classes?
9 A Yes.
10 Q What was that?
11 A This situation that I'm involved
12 in with Ray.
13 Q You mean the situation where you
14 were terminated?
15 A The whole thing; the
16 termination, the suspension, the false
17 accusations, this case, all of it.
18 Q Did Ray falsely accuse you of
19 something?
20 A Yes, he did.
21 Q What did he falsely accuse you
22 of doing?
23 A He falsely accused me of
24 inappropriately touching a tandem passenger
25 at the hip, and he knows better that that
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2 didn't happen.

3 Q Didn't Mr. Kengle accuse you of
4 that?

5 A Well, we just learned that four
6 weeks ago, so that's the first time that I've
g heard anybody else, other than Mr. Kengle say
8 that, so up until that point, that verbatim

9 came from Ray Maynard, and so Ray accused me
10 of it, and what's even worse is that Ray is
11 also an instructor. He's been jumping around
12 forty years, tandem instructor and an owner
13 of a drop zone, and he knows better. He

14 knows better. He knows better that that

15 didn't take place.

16 Q But you know that Mr. Kengle

17 complained about it taking place; correct?

18 A I know now that Mr. Kengle

19 complained about it, but before Mr. Kengle
20 testified, the only thing I knew was what Ray
21 said, so that's all I have to go on, so Ray,
22 in effect, is the person that accused me of
23 it.
24 Q But Ray said to you that he
25 received a complaint, and he told you what
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the complaint was; correct?

A Through that line of gquestioning
that we talked about earlier where I was
asking if there was anything else, and Ray
said, yeah, and he mentioned -- if we have to
look back to see exactly what I said -- where
he mentioned the inappropriate touching,
well, Ray said that.

Q Ray said that the customer
complained about it; correct?

A He said the customer complained

about it, yes. I would still --
Q In November --

MR. ANTOLLINO: I'm sorry. The
witness hasn't finished answering the
question --

MR. ZABELL: Excuse me. You
have a right to object. Other than
that, your role is to remain silent.

MR. ANTOLLINO: My role is to
allow the record to be clear to let the
witness answer the question. Just like
you don't want him to interrupt you,

you need to let him finish answering
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2 the question.

3 MR. ZABELL: You, sir, are

4 interrupting the record, and you were
5 doing nothing to keep the record clear
6 and straight.

7 Again, you may object to the

8 form of a question. Beyond that, your
9 role is to remain silent --

10 MR. ANTOLLINO: No, that's not --
11 MR. ZABELL: -- please do so.

12 MR. ANTOLLINO: I'm allowed to
13 insist that you allow the witness to
14 answer the question, and I will

15 continue to do so if you continue to
16 interrupt the witness.

17 Q In November of 2010 when you

18 started taking your classes, do you know what
19 classes you took?
20 A If T could, I would like to
21 finish answering the question.
22 Q I just asked you a question, so
23 you can start by --
24 MR. ANTOLLINO: Just answer his
25 question.
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Q -- answering that.

A All right. Repeat that
question, please.

Q In November of 2010 when you
started taking classes, do you know what
classes you took?

A Yes.

Q What classes did you take?

A From memory, I'll have to think
about this a little bit. Business
information systems, business law -- give me
just a minute -- and some other management
class. I can't...

Q One other management class?

A Yeah. It was management
production operations, or something to that
effect. It was a management-driven aviation
class. The specific title of that class, I
can't remember, but the other two, because
they were hard, I remember. Business law and
business information systems.

Q Do you know what your grade was
in the business information systems class?

A Yes. I got an A in all three

South Shore Court Reporting
(631)-235-6218



Case 2:10-cv-04334-JFB-AYS Document 111-11 Filed 02/11/13 Page 160 of 424 PagelD #:

1546
160
1 D. Zarda
2 classes.
3 Q That's pretty good; right?
4 A I guess. I suppose it is.
5 Q Were you happy with your grades
6 in all three classes?
g A I was happy and surprised.
8 Q You were surprised that you did
9 so well?
10 A I was surprised I made it, yes.
11 0 But you did?
12 A I did.
13 Q Do you take classes other than
14 in November of each year?
15 A Yes.
16 Q When is the next period of time
17 that you take classes?
18 A Following the eleven-week term
19 that begins on November 15, I take classes in
20 the next term.
21 Q When does the next term run
22 from?
23 A It runs from February 15 until
24 the first week of May. Terms start on the
25 15th of every month all year long, but if

South Shore Court Reporting
(631)-235-6218



Case 2:10-cv-04334-JFB-AYS Document 111-11 Filed 02/11/13 Page 161 of 424 PagelD #:

0o N o o oS, w o ND

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

1547

16l
D. Zarda

you're already in a term, obviously, you're
going to finish that term, and then start
another one, so that's how I do it.

Q If you started a class
November 15, you would have gone to school
from November through December through
January; correct?

A That's right.

Q Did you do anything between the
end of the November term and the beginning of
the February term?

A So what you're asking me is in

the little break there?

Q Yes. What did you do?

A I went on a cruise.

Q Where did you cruise to?

A That was a Caribbean cruise; one

that I had booked a year in advance.

Q Did you have fun on the cruise?

A It was very refreshing after
what I'd just been through, so yes, I had a
good time.

0 You know, I didn't even ask

before, and it was rude of me. Did you have
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a good time when you cruised from L.A. to
Mexico?
A It's a fun cruise, yes. I go on

it every year, you know, if it wasn't fun, I
wouldn't go on it.
Q You had fun when you cruised

from L.A. to Mexico; 1s that correct?

A I had fun on the cruise, yes.
Q You enjoyed the cruise?

A I did.

Q Was it refreshing, as well?

A It is. It takes me away from

these worldly problems and gives kind me of a
moment where I can be with some good friends
and good people and do some Jjumps and get
away from it.

Q How did you pay for the cruise
from L.A. to Mexico?

A Specifically, what payment
method or --

Q Where did you get the money to
pay for it?

A That would be an accounting

thing that I wouldn't be able to tell you
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exactly what account I paid the money from,
but I typically buy those cruises a year in
advance, so if it was 2010, I probably paid
for it somewhere in late 2010 or early 2011
on a credit card because you have to put a

deposit down.

I think for the 2010 one, I went
ahead and signed up on the ship before
getting off actually for that particular
year. Sometimes I do that. Sometimes I
don't. Sometimes they make you a deal if you
sign up on the ship before you disembark, so
it just depends on what the deal is. If it's
good, then I'll sign up.

Q Is it safe to say that one of
your hobbies is going on cruises?
A No, 1t isn't, because I wouldn't

define that as a hobby.

Q What would you define it as?
A Going on a cruise?

Q Yes.

A Social experience. Maybe a

short wvacation. I wouldn't call it a hobby.

Q Is it your preferred social
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2 experience or a preferred social experience

3 for you?

4 A It's not my preferred, but it is
5 a social experience that I enjoy. I mean, I
6 have lots of social experiences I enjoy.

7 Jumping is certainly one of them, so it's one
8 of them. I enjoy it.

9 Q This cruise to the Caribbean in
10 that break between January and February,

11 where did that leave from?

12 A Fort Lauderdale, Florida.

13 Q Did you arrive early and stay

14 late again so you could jump?

15 A I didn't get that luxury on that
16 one. The terms, again, are compressed.

17 They're very difficult. They're eleven

18 weeks. I had three finals to take and a term
19 paper to write and prepare for this case, the
20 interrogatories and admissions that you
21 requested, all in that time frame, so there
22 was some -- I had a number of things going
23 on, so I wasn't able to book any previous
24 time for anything other than making it to the
25 cruise ship terminal one day in advance to
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get on the ship.
Q That February to May courses

that you took, how many courses did you take?

A I took a full-time course load
of two courses and two courses is full-time
because of the compressed nature of the
classes.

MR. ANTOLLINO: Can we take a
bathroom break?

MR. ZABELL: Once I'm finished
with this line of gquestioning.

MR. ANTOLLINO: Okay.

Q So the previous semester you
took three classes. This semester you took
two classes; correct?

A I took three, and that was
overkill, and I'd never done that before, so
two classes is full-time, and I'm sticking

with the two classes.

Q What two classes did you take?
A In the February one?

Q Yes.

A There were more aviation

management, 400-level courses, and again,
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without having it in front of me, one of them
was operations. They were so similar in the
title that particular term that I kept
getting them almost mixed up, but Management 420
and Management 424, I can tell you, if you
want to look up the course syllabus.

Q What kind of grades did you get

in those classes?

A I received an A.
0 In both of them?
A Yes.

MR. ZABELL: I think your
attorney wants to take a bathroom
break.

THE WITNESS: Sounds like a good
idea.

(Whereupon, a recess was taken
from 1:44 p.m. to 1:54 p.m.)

MR. ANTOLLINO: All right,

Mr. Zabell, since you've mentioned it
in the previous three depositions, I
just want to make sure that I put on
the record that my client would like to

review a copy of the transcript and
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2 have thirty days to return it to you

3 sworn and signed by the three.

4 MR. ZABELL: We'll make it

5 available for him to review.

6 Are we exchanging deposition

7 transcripts?

8 MR. ANTOLLINO: Let's talk about
9 it later. I tend not to proceed too
10 unreasonably, but I'd like to talk

11 about that later.

12 MR. ZABELL: Wait. You tend to
13 not to proceed unreasonably?

14 MR. ANTOLLINO: I tend not to

15 proceed unreasonably with most of my
16 adversaries, but I want to make a deal
17 with you, if you're asking me for

18 something.

19 This is wasting our time here
20 today, so let's finish with the
21 questions, and let's talk nicely after
22 the deposition about it; okay?
23 MR. ZABELL: I will endeavor to
24 talk nicely after the deposition with
25 you.
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2 Does that work for you, Mr. Zarda?
3 THE WITNESS: Yup, I'm good.

4 0 Before the break, we were

5 talking a little bit about why you were upset
6 with Mr. Maynard in that until you heard

7 Mr. Kengle's deposition testimony, you blamed
8 the complaint on Mr. Maynard; 1is that

9 correct?

10 MR. ANTOLLINO: Objection,

11 characterizes.

12 Q You many answer.

13 A I don't want to have you put

14 words in my mouth. Did I blame -- the only
15 information -- the only person I could hold
16 accountable for the accusation that was being
17 made to me at that time was Mr. Maynard,

18 because I didn't hear the customers complain
19 to me or my supervisor.
20 It wasn't written up on a piece
21 of paper for me to sign in the form of a
22 reprimand by Ray. There wasn't a statement,
23 letter, an e-mail, or anything generated by
24 the client for me to see that's tangible or a
25 recording or anything. This was Jjust words
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2 from Ray's mouth that the customer said.

3 That's it.

4 Q Did you not believe Ray when he
5 relayed this information to you?

6 A It was hard to believe that

7 somebody could have said something like that,
8 so that led me to quite a few things. I was
9 angry myself because I thought it was so

10 ridiculous. I didn't understand it

11 completely, and so I didn't know what to make
12 of it. It was an unbelievable thing to hear,
13 so whether it was truth or not, to hear that,
14 it was an unbelievable thing to hear.

15 Whether that means Ray Maynard
16 was lying or not, that was a big gquestion

17 mark that's been hanging over the whole

18 thing. What did the customer say; what did
19 they not say? Well, I think we found a
20 little bit of it out of what they said in
21 that deposition, so we know a little bit more
22 now about what was said, but for a long time,
23 I really wasn't sure whether Ray was flat-out
24 lying or exaggerated it or what.
25 Q Now that you heard Ms. Orelana

South Shore Court Reporting
(631)-235-6218



Case 2:10-cv-04334-JFB-AYS Document 111-11 Filed 02/11/13 Page 170 of 424 PagelD #:

1556
170

1 D. Zarda

2 and Mr. Kengle testify, do you think that Ray
3 made up what he relayed to you in that

4 meeting?

5 A I'm still not sure how I feel

6 about the truth of the testimony that was

7 given because so much time has passed.

8 There's been opportunities for the customer

9 and Ray to speak. There has been

10 opportunities for them to have their stories
11 corroborate, so I'm not sure that I'm

12 convinced as to the truthfulness of that

13 testimony that was given.

14 Q So now you doubt the

15 truthfulness of Ms. Orelana and Mr. Kengle?
16 A I doubt the truthfulness of the
17 whole thing. I know they made a complaint.
18 Whether it was genuine or not is probably

19 what's most in doubt.
20 Q Do you know why they would
21 fabricate a complaint against you?
22 A It could be for a number of
23 reasons. It could be -- do you want me to go
24 through some of the reasons that I think it
25 might be?
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2 Q Please.

3 A It could be just that Mr. Kengle
4 is insecure and maybe his insecurity led him
5 to say things and behave and act in a manner
6 that an otherwise normal person would not in
7 that situation. That's one reason. Another
8 reason could be, and I brought this up in the
9 termination to Mr. Maynard, maybe they were
10 just looking for a free jump, and they ended
11 up getting one, so that was stricken down

12 quite abruptly by Mr. Maynard as even a

13 possibility, so that could have been a

14 motivation. I don't know, beyond those two
15 things, what the motivations might have been.
16 Q Do you know what Mr. Maynard's
17 motivation may have been for terminating you?
18 A What his motivation may have

19 been? Be a little more specific on
20 terminating me in relation to me touching the
21 girl inappropriately, please.
22 Q Do you know what Mr. Maynard's
23 motivation was for terminating you in or
24 about July of 20107
25 A All T know 1is what he said, so I
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2 can only attest to his motivations being
3 associated with what he said, so I can't
4 superimpose anything on Mr. Maynard's thought
5 processes, because they're rather abstract at
6 times, and they don't always make sense.
7 Q So you think he terminated you
8 for the reasons he told you he terminated
9 you; 1s that correct?
10 A Sounds like that's what I'm
11 saying.
12 Q What were those reasons again?
13 A Well, because I'm gay and that I
14 brought that up, or it was mentioned before
15 the customers and they were offended by it,
16 and that that was inappropriate and for
17 touching my female passenger in a way that
18 made her feel uncomfortable at the hips.
19 Q Both of those things actually
20 occurred on the jump; is that correct?
21 MR. ANTOLLINO: Objection.
22 A No. Let's be more specific when
23 you say this occurred.
24 Q As part of the jump, you had to
25 touch the customer in the hip area; is that
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2 correct?
3 A As part of the jump, yes, you do
4 have to touch the customer in the area of the
5 hips, but you don't have to touch them
6 inappropriately.
7 Q And you sensed that the client,
8 Ms. Orelana, was uncomfortable when you were
9 touching her in the hips; is that correct?
10 A No, that's not correct. I did
11 not sense that she was uncomfortable when she
12 was being touched around the hips. I just
13 sensed at some point, that she was
14 uncomfortable.
15 Q In an effort to allay her
16 discomfort, you revealed your sexual
17 orientation; 1is that correct?
18 A I believe that to be correct;
19 yes.
20 Q So those things happened during
21 the jump that you had to touch her hips, that
22 she felt discomfort, and that you revealed to
23 her your sexual orientation. Those three
24 things happened, and they may have happened
25 abstractly, but they happened over the course
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of her jump experience; is that correct?
MR. ANTOLLINO: Objection to
form.
A The way the question -- I think
it was a multiple question. The way it was

asked to me had different parts, so I broke
it down to make sure that they don't get

confused or inflated.

Q Let me break it down again.
A Okay, break it back down.
Q During the jump with Ms. Orelana,

at some point, you put your hands on her
hips; is that correct?

A I would put my hands in the
location around the hips that's necessary to
be able to perform the functions that I am
required to do as a tandem instructor.

Q And at some point, you sensed
that Ms. Orelana was uncomfortable; is that
correct?

A At some point, I sensed that she
was uncomfortable, but I can't say it was
because I was putting my hands anywhere near

her hips, so those two things are too close
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to each other in that question, and I'm
making sure that those thoughts are separate
so that they don't get inflated. I did not
sense that she was uncomfortable, because I
was putting my hands close to her hips.

Q But you don't recall when you
sensed that she was uncomfortable; correct?

A That's not correct either. We
haven't gotten to discuss much about what
happened in the airplane, so we haven't
talked about that. I believe that she became
uncomfortable around the time when I
mentioned something about my sexuality, and
so how close that was to the point when I
have to touch around her hips, I don't know,
because touching around the hips can take
place from the time that we sit down on the
benches from when we get in the airplane,
through the airplane ride, up to altitude,
through the hookup process, through sliding
down the benches to the door and out the
door, so that encompasses a time period of
fifteen to twenty minutes.

Q You know you testified before
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that you only disclosed your sexuality in an

effort to allay her discomfort; right?

A I think that's what I said
earlier.
0 So the discomfort came first,

and then the discussion about your sexuality

came second; correct?

A Sounds that way, yes.

Q Not the other way around?

A The other way around would have
been -- tell me what the other way around

would have been.

Q The other way around would have
been what you just testified; that first you
discussed your sexuality, and then she became
uncomfortable.

A Then she became uncomfortable.
That would be --

Q It didn't happen that way;
right?

A No, I don't think so. I'm not
real sure what the order of her discomfort
was. What I'm saying is this -- let me make

this clear. I don't think that her
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discomfort came from me touching her around
the hips.

Q Even though that's what she
testified to; correct?

A I don't think that's exactly
what she was saying that day in her
testimony. I think her boyfriend was the one
that was really saying that.

Q But the one thing that you are
sure about is that, first, the discomfort
came, and then came the conversation about
your sexual orientation; correct?

A First the discomfort came, and
then I brought that up to allay her
discomfort. Sounds like it.

Q That February to May group of
classes, aviation management and one of the
operations classes, you got As in those, as
well; correct?

A I did.

Q What was the next set of classes
you took?

A Well, that brings us to this

term, I believe.
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Q So from May --
A No, wait a minute. Let's see.
We're talking -- yeah, this term because it's
2011, so yeah, that brings us to this term.
Q What did you do from May of 2011

to this current term, the November 15, 2011,

term;

went

as a

Jjoke.

warm

what did you do?

A I did a lot of the things.
Q A couple of cruises?
A No, no cruises. Well, I Jjust

on a cruise, so...

Q Stop lying to me, sir.

A No, I cannot lie.

Q Now, you know that I said that
joke.

A Oh great. 1I'll take it as a

Q Okay. I see you're starting to

up to me. It's okay.
A No, I'm just --
MR. ANTOLLINO: I told him not
to, but go ahead.
MR. ZABELL: He clearly has. T

would imagine that that's the case.
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2 MR. ANTOLLINO: He warms up to

3 everyone, actually.

4 MR. ZABELL: I'm not really a

5 bad guy. Just Mr. Antollino doesn't

6 care for me all that much.

g THE WITNESS: I don't think

8 anybody said you're a bad guy.

9 MR. ZABELL: I would hazard to
10 guess that Mr. Antollino, if he hasn't
11 said it, he certainly thought it.

12 THE WITNESS: Maybe.

13 A So when classes ended in May of
14 this year, I had plans made to go on a trip
15 overseas.

16 Q You had plans?

17 A I had made plans, and then I
18 executed those plans.

19 Q With precision?

20 A I wouldn't say it was with

21 precision, but I would say it was kind of a
22 sloppy buildup to it, but we had some

23 roadblocks along the way.

24 Q Where did you go?

25 A I went to Norway.
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2 Q Did you have fun?

3 A I had fun, vyes.

4 Q Any chance you met your attorney
5 overseas?

o A No, I did not.

g MR. ANTOLLINO: I would have

8 liked it to have, but it didn't work

9 out that way.

10 MR. ZABELL: Well, I know you

11 had told me on several occasions that
12 you were out of the country.

13 MR. ANTOLLINO: Yes, we were 1in
14 different parts of Europe.

15 Q How long were you in Norway for?
16 A It ended up turning into two

17 months.

18 Q Two months. Now, I have to say
19 that the way you're saying that it turned out
20 to be a little over two months, you had a
21 very guilty look on your face, so that's
22 causing me to ask --
23 A Guilt is a relative term.
24 Q -- what's that?
25 A It's a relative term.
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Q Guilt is?
A That's a relative, relative
term.
Q Tell me what you did for the two

months, and why you're smiling when you're
talking about it.

A The reason I'm smiling when I
talk about it is because it was a very good
trip. I had a great time that allowed me to
get away from the horrible winter that I had
which was dealing with this case and the
classes and other things that were going on
that were difficult, and it was an
unbelievable breath of fresh air, a nice
place.

Q I've got to stop you. You said

some other things that were going on this

winter?
A Just minor stuff.
Q I'm going to need to know what

they are; you know that, right?
A Okay, go ahead. Ask me.
Q What were those some other

things that you just referenced?
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A My partner, his father died over

the holidays, so that was tough. That just
added on to all this other stuff. I was out
there 1living on an airport, going to classes,
and we had an unusual run of bad weather and
a lot of the snow, and it's very rural. T
literally got in a situation where I was
snowed in to my house, and I couldn't even go
get food several times, and I didn't have
some water for part of time because
everything froze up.

Just when you add all that
together with classes, trying to deal with
this situation --

Q "This situation" being the
lawsuit?

A -- the lawsuit, getting these
interrogatories and these demands met that
were needed for this, my partner needing, you
know, strength from me for his loss. It was

a lot in a short amount of time.

The class load alone. I took
nine hours. That's a very heavy load for an
eleven-week term. They're compressed. Six
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2 hours is considered full-time, twelve hours
3 is maximum. They don't even let you take
4 more than twelve, so that just gives you an
5 idea of what kind of class load it is with
6 this university, and it's a leading
7 university, and they don't mess around.
8 Q How did you do on your classes,
9 by the way?
10 A I did good. I struggled. It
11 was very hard. It took a lot out of me, but
12 I did okay.
13 Q You got As on them; right?
14 A I did.
15 Q Prior to 2009, how were your
16 grades?
17 A They were the same.
18 Q All As?
19 A I've been getting good grades.
20 I wouldn't say all As. I think I got a
21 couple of Bs in there somewhere, but mostly
22 As.
23 Q Is it safe to say that after
24 July of 2010, you've only gotten As in your
25 coursework?
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A I think so.
Q You finished that February to

May class, May, your classes end; you have a
scheduled trip to Norway?
A Yes.

Two fabulous months of Norway?

A They were good moments.

Q Any bad moments?

A During that time?

Q Yes.

A Couple fatalities. Some people
injured. I mean, you got to take the good

with the bad. You know, it's not good when
you meet people on a trip where you're having
a good time and they end up dead. That's
not, you know, a great thing.

Q Some of the people that you went

on the trip with ended up dead?

A People that I met.
Q How did they die?
A Within the activities I was

participating in.
Q May I inquire?
A Yes, BASE jumping.
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Q You were actually BASE Jjumping,

and on a BASE jump, somebody died?

A Yes.

Q And you were there?

A I was in the area.

Q That must have been devastating.
A Yeah, that sucks when that

happens; without a doubt. We don't 1like that
to happen, but it does happen. I've been
jumping for almost twenty years, so you kind
of get a little used to some of that stuff

happening, but it's never pleasant when that

happens.
Q How many fatalities were there?
A During my trip, there were two

that I knew. As far as total, I don't know.

For the summer, I don't know.

Q That must have weighed heavily
on you?
A We don't like it, but it's part

of the nature of the activity that people
accept, like it or not, and it's something
that happens. It's Jjust part of the reality

of it, and you deal with it, and you go on.
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It's kind of like dealing with losing a pet.

Q Kind of like Disney's Circle of
Life?

A I'm not familiar with that.

Q No?

A I'm not a big Disney follower.

Q Any reason why?

A As far as mainstream sports,

things 1like that, along with ball games, I'm
not into that, TV programs, and the main
reason is that I don't have time in my life
for much else. Cannot connect with much
mainstream things. It's a time thing.

Q The two fatalities, were they
people you actually knew?

A They were.

People you had conversations

with?
Yes.
People you shared a meal with?
Yes.
People you shook hands with?

Yes.

OIS ORI S C

You were actually physically
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present when both of the fatalities occurred?

A When the first one occurred,
that person had gone down to another place to
jump and had his fatality there, and the
second one occurred just around the corner at
another exit point from the exit point that I
was Jjumping from.

Q And there were other injuries

besides the fatalities?

A There were.

Q How many other injuries?

A You know, I don't have a
specific number. Injuries, they come and go.

I mean, they range from minor to major, and
anything in between. There were some
injuries. Some people got hurt and had their
trips shortened or delayed or had to take a
break or had to cut short.

Q Over this two-month period, did
you see a grief counselor?

A No.

Q You came back from overseas in
June or July of this year?

A No, I did not. I came back
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2 around the end of August.

3 Q August. So you went from --

4 A June to August.

5 Q Okay. Where did you return to

6 in August?

7 A Let me think. Oh, that's easy.
8 Dallas.

9 Q How is Dallas?

10 A Then, it was freaking hot.

11 Q How were the stars at night?

12 A Well, it's pretty polluted down
13 there and 1lit.

14 Q Not big and bright?

15 A No, not there.

16 Q What did you do in Dallas in

17 August of 20117

18 A Well, for one, I was very hot

19 because it was 110 degrees, and I was not
20 adjusted or accustomed to that type of
21 weather change, so it took me just a little
22 bit -- you know, a week to get myself
23 acclimated because it was really hot. It was
24 one of the hottest summers on record with
25 more than ninety days of over 100-degree days
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in a row.

Fortunately, I was overseas
during much of that, but having returned from
being in Norway where it's just the polar
opposite of that, it was hot, so I went back
to Dallas in August to be with my partner, my

ex-husband for a moment.

Q What is your ex-husband's name?
A William Moore, M-0-0O-R-E.
Q Therein, is the family name
for --
A Little Cat.
Q -- Little Cat Moore?
A Right.
Q You said ex-husband?
A Yes.
Q When were you married to

William Moore?

A As you may be familiar, gay
marriage is not legally recognized in most
parts of the country, so the term "married"
and use of the word "husband" and so forth
are, in the gay community, sort of used

interchangeably, even though they don't carry
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the legal status.
Q When did you begin the period of

your relationship with William Moore wherein
you referred to each other as husbands?

A Well, we met in September of
2000, September 8, 2000, in Dallas, Texas,
and so we were together for quite a few

years, and we started a business together and

so forth.
Q Right. But my questions is --
A When did we consider ourselves
married?
Q Yes.
A I'd almost have to ask Bill.
Q Why; did you not consider

yourself married during a period of time
where he did?

A Probably within two or three
years of our relationship because we acquired
things together and had significant trips and
things like that together.

Q When was that; what year was
that?

A I'm going to say in the

South Shore Court Reporting
(631)-235-6218



Case 2:10-cv-04334-JFB-AYS Document 111-11 Filed 02/11/13 Page 191 of 424 PagelD #:

1577
191

1 D. Zarda

2 neighborhood of 2002, 2003. I think that

3 would probably be about the right time.

4 Q Did you live together during

5 that period of time?

o A Yes, we did.

g Q From when to when?

8 A I've always maintained my home

9 of record at the location I mentioned

10 earlier, and I still have, but we lived off
11 and on together from shortly after we met in
12 late 2000, off and on through 2003, and

13 then -- there's been an awful lot -- and then
14 from 2005 to 2007, and then we've been mostly
15 separated most of the time from late 2007

16 through now.

17 Q You referred to him as your

18 ex—-husband.

19 At what point did you consider
20 him to be your ex-husband?
21 A I think we both technically
22 would say as of late 2007.
23 Q How is your relationship with
24 him now?
25 A Complicated.
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Q Is that a fancy way of saying
sometimes good; sometimes bad?

A I think the word "complicated"
is the best choice for describing it.

Q At times, does he cause you
aggravation?

A Yes.

Q And at times, do you cause him
aggravation?

A Yes.

Q But it's always his fault;
right?

A Well --

Q I said that as a joke. You
don't have to answer that.

A I don't want to get myself in
any more trouble.

Q You know that I'm going to show

him this transcript immediately, so...
I'm not. I'm kidding you.
A I hope so. It is what it is.
Q Not unlike how Ray Maynard's
relationship was with his ex-wife; correct?

A I've only heard hearsay and
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rumors about it, but it sounded pretty
treacherous by some of the things I heard
floating around.

Q Well, you actually had an
opportunity to speak to Ray about it; didn't
you?

A Well, Ray actually had an
opportunity to speak with me about it, or at
least speak about it in my presence.

Q And you had the chance to speak
to Ray Maynard's ex-wife, as well; correct?

A I did, yeah.

Q Would you characterize their
relationship anything other than complicated,
as well?

A I have no way to be able to
answer that because I don't know the nature
of their relationship beyond that. They had
been together a number of years and that they
were getting a divorce and that Ray had left
her shortly before he terminated me.

Q I'm sure that you'll agree that
when relationships are breaking up, people

are never at their best.
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2 A Probably is true. That's

3 probably true.

4 Q When you came back in August of
5 2011, you went and spent some time with your
6 ex—-husband; correct?

7 A That's right.

8 Q How much time did you spend with
9 your ex-husband?

10 A I'm going to say -- let me just
11 think because I've been pretty busy. What

12 did I do? The next few weeks.

13 Q From August 2011 to September of
14 20117

15 A Until towards the end of

16 September, yeah. We're looking at four to

17 five weeks.

18 Q How was his air conditioning?

19 A Good.
20 Q Helpful?
21 A Needed.
22 Q What did you do for that four or
23 five weeks?
24 A Reflected on a great trip, for
25 one.
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2 Q Did you work?

3 A I did some work for the company
4 that we are involved in together that needed
5 to be done with the computers and with our IT
6 infrastructure that we have in place, and so
g I worked on some of that and began to prepare
8 for getting ready to enroll in some of these
9 classes that I'm in now.

10 Q Did you look for any work, other
11 than working for that company, during that

12 four or five weeks?

13 A No, I didn't look for any, so I
14 did some tandems, you know, a couple of

15 weekends at a drop center in Texas, which is
16 another drop zone that I worked at part-time.
17 I did do some of those.

18 Q From October to November 15, you
19 just cut the lawn and got yourself ready to
20 go to classes; 1s that correct?
21 A No, that's not correct this
22 year. That was the routine the previous two
23 years. This year, I've yet to make it back
24 to Missouri, so the grass 1is about two feet
25 high, and if you'd like to come cut it, fly
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out there, and cut it for me. 1I'd appreciate

it because I haven't been able to get anybody

to do that yet.

Q I think it's down, but okay.

A ITt's laid over, but it's pretty
tall.

Q I wouldn't be flying up to

Missouri; I'd be flying down, but we'll let
that go.
A Yeah, I guess you're right.
It's actually across, but we'll let that go.
So no, I haven't been back to
the airport yet since I left in June and here

we are, i1t's December.

Q How are you taking your classes?
A Online.

Q Where are you residing now?

A I am in Dallas.

Q Why did you not go from Dallas

to Missouri?

A Literally because I just could
not work it in timewise between doing what I
was doing there, getting caught up from the

summer, coming up here for the depositions
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that we had in November, which was right
before school just started, and all those
things. I mean, just simply didn't have time
to make it happen.

Q Where are you living in Texas
now?

A I'm staying at the office.

Q The office where you run your
business?

A There is an apartment attached
to it, and I'm sleeping upstairs currently.

Q You keep referencing how this
case 1s causing you stress.

A Sure.

Q Is that correct?

A Yes.

Q That's the stress of responding

to interrogatories and document demands and
admissions?

A Well, last winter when that was
going on, it was just a lot of administrative
stuff. Obviously, you requested a lot of
things to try to come up with in a short

amount of time, and simultaneously taking an
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extra heavy load of classes, so yeah, that
created quite a bit of stress, just to get
all that together. That was quite a bit of
information, a lot of things to think about.
At the same time, I was trying
to do these classes, and you can really only
focus on one or the other. You can't be
doing homework at the same time as you're

doing that, so that created a lot of stress.

Q You're doing all right with it
now?

A With the case, or with the
stress?

Q The stress.

A This case and this situation and
what happened has -- no, I'm not doing okay
with it.

Q Let's take this in a couple of

different directions.

A Okay.

Q Let's talk about the stress
involved in preparing for this case.

A Okay.

Q Are you doing okay with that
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2 now?

3 A Better, better.

4 Q The fact that now you know that
5 someone actually complained to Ray about your
o conduct, did that add more stress or detract
g from the stress?

8 A I think that now that I'm being
9 able to learn some of the things and get some
10 information. I think some of the truth is

11 starting to come out more and more, so it's
12 making me feel a little better about what

13 happened. For me, from my perspective,

14 there's not as much of a big guestion mark as
15 to who said what, when, and who's going to

16 say what, when, so I think that now that

17 things are getting documented, testimony is
18 being given, and we're finding things out,

19 I'm starting to feel a little better about
20 it.
21 Q What things did you find out
22 that you're feeling better about?
23 A Specifically about the testimony
24 or —-- why don't you break that down a little
25 bit?
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2 Q You said that now that things

3 are coming out, I'm starting to feel a little
4 better about it.

5 A Right.

6 Q So what things are coming out

g that you're now feeling better about?

8 A As I said, when Ray suspended me
9 and when he fired me, there was no

10 documentation. There were no letters of

11 reprimand that I signed or offered or any of
12 that kind of thing, so that everything that I
13 was told about the incident came from Ray, so
14 we established that.

15 So he was the only source, and
16 his motives, to me, were not pure and unclear
17 and uncertain, so I had nothing else to go

18 on, other than what Ray said and what was Ray
19 thinking, and, you know, did he 1lie, did he
20 exaggerate, you know, all these things.
21 So now that Ms. Orelana and
22 Mr. Kengle have testified, it's helped to
23 refresh me about the jump. I've been
24 actually able to see the videos for the first
25 time that I asked to see when Ray suspended
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2 me, and he denied me access, and he had the

3 ability to let me see those videos right then

4 and there when he suspended me. We could

5 have done it. It could have happened and he

o refused. He said it was irrelevant, and I

7 could have looked at it right then, so I

8 finally got to see that and see that the jump

9 was routine, the customers were happy, it

10 looks in the video, and there wasn't any

11 crazy thing hanging out there that I didn't
12 know about to be hidden from me, so stuff

13 like that makes me feel a little better.

14 And then also finding out from
15 both the customers' testimony, and they're in
16 complete agreement, that somebody else in the
17 airplane cracked a joke that could be deemed
18 inappropriate, and it wasn't me, causing me
19 to react the way I reacted with what I said.
20 So I feel vindicated some. It's actually a
21 little bit of a relief.
22 Q What is it that was said that
23 caused you to say something?
24 A Well, what they said was -- if
25 you recall, the boyfriend, Mr. Kengle, was
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2 bringing Ms. Orelana out to Skydive Long
3 Island to make a tandem jump for her
4 birthday. I think we agree on that. I think
5 even Ray agrees with that. That was the
6 circumstance, and I was taking Ms. Orelana on
g her tandem and that the joke was to the
8 boyfriend that somebody else made, which was
9 Mr. Kengle, he's the boyfriend, how do you
10 feel about your girlfriend being strapped to
11 another man or another guy? It was either
12 man or guy, same thing.
13 So that was the joke that was
14 made, and they're a young couple, so that's
15 the not first time that joke has been used.
16 It's a golden oldie. 1It's been used several
17 times before, you know, at many drop zones.
18 It's a pretty routine, boring joke for us.
19 Q Is that a gay joke?
20 A That, itself, is not a gay Jjoke,
21 but if everybody is okay with it, then it's
22 not even inappropriate, but apparently in
23 this case, Mr. Kengle is not okay with it or
24 maybe Ms. Orelana, or maybe neither one of
25 them were okay with it.
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2 I think, 1f I recall in their

3 testimony, they were saying, well, we're

4 young, we can take a joke, and they were okay
5 with that joke, but me saying something like,
6 don't worry, I'm gay, they were okay with

7 that, and I think they said that. That has

8 to make me kind of scratch my head a little

9 bit, so I'm being put in this situation where
10 I have sort of in my possession, because I'm
11 taking this girl on a tandem jump, and I'm

12 strapping her body to my body in an intimate
13 situation.

14 I have her and I have her

15 boyfriend sitting right over here

16 (indicating) with somebody else cracking a

17 joke about me strapping his girlfriend to my
18 body, and so I was not comfortable with that.
19 Q Couldn't you have just said,
20 don't worry, they're being silly?
21 MR. ANTOLLINO: Objection. You
22 can answer.
23 A You can speculate all the
24 different things that a person could say, but
25 I could have said nothing, or I could have
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said anything, so I said what I felt was the
best thing to say, at the time, for me and
for her and for him.

Q And in hindsight, was that the
best thing to say?

MR. ANTOLLINO: Objection. Go
ahead.

A In hindsight, if it were a
perfect world, then I suppose nobody could
make any jokes about anything because
somebody might get offended or be upset by
it.

So your questions was, in
hindsight, would I say it again; is that what

you're asking me?

Q Sure. Knowing what you know
now.

A About their complaint?

Q Yes.

A If I knew —-- I don't think there

would be any way to know that the boyfriend
would get upset by that or that they would be
anti-gay or offended by gay remarks, you

know. There would be no way to know that, so
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2 I can't say. I can say this about it: 1I've
3 used that comment before in situations just

4 like that over the years to sort of resolve

5 or calm a situation, and it's worked for me,
6 and it's taken me out of the hot seat. It's
g made me feel more comfortable to be able to

8 say, 1in that situation where I got somebody

9 else's girlfriend, I'm strapping them to my
10 body and somebody says something like that,
11 don't worry about me, I'm gay, I have an

12 ex-husband for proof, don't worry, to disarm
13 the situation, so if he hears me say that, he
14 can know, okay, he's not going to hit on my
15 girlfriend. He's gay anyway. So I don't

16 think I would change it.

17 Q So, wait a minute. Are you

18 saying that Mr. Kengle didn't know you were
19 gay before that joke was made?
20 MR. ANTOLLINO: Objection.
21 A Just re-ask that. Rephrase that
22 a little bit.
23 Q Did you know if Mr. Kengle knew
24 you were gay before you told his girlfriend
25 you were gay?

South Shore Court Reporting
(631)-235-6218



Case 2:10-cv-04334-JFB-AYS Document 111-11 Filed 02/11/13 Page 206 of 424 PagelD #:

1592
206

1 D. Zarda

2 MR. ANTOLLINO: Objection.

3 A Definitively, I have no way to

4 know if he knew. He didn't tell me he knew,
5 so he's sitting over here (indicating). We

6 all met in an instant, in a flash. It's just
7 like normal kind of like a conveyer belt. I
8 don't know.

9 Q It seems to me like maybe you

10 were being accused of being straight as

11 opposed to being gay.

12 A Nobody accused me when that joke
13 was made. Maybe people had assumptions. The
14 staff certainly knows I'm gay, so I don't

15 know if it has anything to do with who

16 cracked that joke, you know, cracking the

17 joke and trying to get a response for fun out
18 of all of us, because, generally, when that
19 joke i1s made, it is to get a response from
20 the customers in a fun way and not to make
21 anybody upset, and generally, people laugh
22 that off, oh, yeah, ha, ha, ha. Don't worry,
23 she comes home to me, you know. A lot of
24 times you'll hear the customer say that. I'm
25 her only man, or Jjust stuff like that.
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Q Now, did you --
A That's the normal response.

People don't normally get upset.

Q In July of 2010, did you ask
Rich to intercede on your behalf and try and
convince Ray not to terminate you?

MR. ANTOLLINO: I believe it was

June.

A It was the end of June of 2010,
yes.

Q And why?

A Why did I ask Rich,
specifically?

Q Yes.

A Well, Rich is the person that

just a few minutes after Ray suspended me
that I went to with, as I've said earlier,
with the problem.

Q Were you asking him that because
you enjoyed working at Skydive Long Island?

A No, not specifically, no. I
wasn't asking him for that reason. I sought
his counsel immediately because I was upset.

That's the first thing when it happened, and
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I thought him knowing Ray for so long, him
being the chief instructor there and so
forth, his position there, he should know
about it, and so I went to make him aware of
what just happened, and he offered to, in
that conversation, to advocate on my behalf,
to talk to Ray and reason with Ray and calm
Ray down, and he told me Ray was on a
tangent, just let him calm down.

This is what Rich said he didn't
remember yesterday. Rich didn't remember
that conversation very well. I remember it
better than he does. Rich probably hasn't
thought about it that much anymore. I
obviously have, but Rich told me to go on
home, let me talk to Ray, and I'll get back
with you.

Q But in 2010, you wanted to
continue to work at Skydive Long Island;
correct?

A After the suspension, 1is that
what you're asking?

Q Yes.

A Yes, yes. I didn't want to lose
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2 any job. I didn't even want to lose that
3 week. I didn't want to lose a day.
4 Q In 2010, did you enjoy working
5 at Skydive Long Island?
6 A Up until that point.
7 Q What was it about that job that
8 you liked working, that you liked; what was
9 about 1it?
10 A There was a lot of things I
11 liked about it.
12 Q Did you like the people you
13 worked with?
14 A I liked the people I worked
15 with.
16 Q Did you 1like the work
17 environment?
18 A The work environment could be
19 better, but it could be worse. Work
20 environments at skydiving centers vary
21 widely, so none of them are perfect, but the
22 work environment, they all have areas where
23 they are dysfunctional. The work environment
24 was okay. I liked being able to make good
25 money.
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As you probably can see, the
instructors make pretty good money in that
short amount of time to work there, so that's
a good thing. I like the fringe benefits of
having being able to come to New York for a
season and be with friends that I have up
here and be able to go do things with friends
I have in New York, friends that I've met on
some of these trips. That, itself, was a
little bit of a driver to making me want to
come up here, and I made some relationships
with some friends, so it's like, hey, I think
I'll be working in Long Island next year, you
know, great. We're going to have a great
time, and so, yeah.

Q Could you tell me where you've
applied for skydiving work since being
terminated in June of 20107

A Well, the first place I applied
was directly or pretty soon after Ray
terminated me was the one we mentioned
earlier, Chicagoland Skydiving in Hinckley,
Tllinois.

Q Do you know why you didn't get
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2 the job there?

3 A Yes.

4 Q Why didn't you get the job

5 there?

6 A I didn't get the job there,

g because the owner found out or was told by

8 somebody that I was suing Skydive Long

9 Island, and he felt I would be too much of a
10 liability for him to take on because of that.
11 And those are not exact quotations, but

12 that's what he said in an e-mail that he sent
13 to me which, I believe, has been forwarded on
14 to you and Ray.

15 Q Do you know if he found out

16 about it because your lawyer had press

17 releases made of the lawsuit?

18 A I know --

19 MR. ANTOLLINO: Objection.
20 Q You may answer.
21 MR. ANTOLLINO: Objection to the
22 characterization.
23 A I can say that that was
24 impossible because when he denied me that
25 employment, that was like two months before
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any legal action was taken.

Q Are you sure of that?

A I'm sure of that, because I
answered an ad for work at his drop zone in
July of 2010, and he denied me employment
right then, and no legal action had been
taken against Skydive Long Island or Ray at
that point.

When I finally got to talk to
Mr. Smith face-to-face, like I think I
mentioned I was going to do to him on the
phone at some point, he corroborated part of
that.

Q Did you ask him how he found out
about the lawsuit?

A I did ask him how -- or no, he
didn't tell me how he found out about the
lawsuit. I asked him when we were talking
face-to-face, I said, who told you that I had
filed a lawsuit against Skydive Long Island?
And he said that he had sources that he
wasn't willing to reveal, and I said that the
reason I'm asking you is because at that time

that you sent me that e-mail, I hadn't taken
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any legal action whatsoever, so basically,
what I was telling him is that somebody is
talking shit on me, and I'm pissed off.
Q Did you ever find out who was
talking that shit on you?
A I did not find out. I pressed

Mr. Smith, as far as I felt was gentlemanly,
and he wasn't willing to offer the source.

He just said he had sources, and apparently,
his sources were incorrect. For one, because
of the timing, and I don't know, you know,
how they're related to Ray or Ray's drop zone
or anybody that knows anything about what
happened.

All I can say is that I applied
because of what happened at Skydive Long
Island. I didn't get the job, and it was a
major drop zone, a major skydiving center,
and that upset me very much.

Q Where else did you apply for
work?

A I didn't directly apply, but I
went and had a meeting with the owner of Long

Island Skydiving Center, which is Ray's
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competitor on Long Island, and that guy's
name was Brian Erler. Don't quote me on it.
He's the only owner. I can't remember the
guy's name. I just can't remember.
Q When did you speak to him?
A I spoke to him probably around
that same time.
Q Around July of 20107
A Around the end of July.
Q The end of July?
A Yeah. Because it was around the

third week of July, I think, if we look in
the e-mail from Doug Smith where we were
going back and forth talking about me working
for him. I think it was around maybe the
third week of July when he said no. It was
after that I think I talked to Long Island
Skydiving Center, and I drove out there in my
truck and sat down and discussed the matter
in detail with the owner of Long Island
Skydiving Center.

Q What matter did you discuss?

A I told him everything that we've

discussed right here today. I told him about
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2 me being complained about. I told him about
3 the accusations. I told him about the gay --
4 what Ray did to me. I told him about the

5 Chicagoland thing. I mean, I just told him

6 the whole thing.

7 Q What did Ray do to you?

8 A Ray fired me for being gay. He
9 accused me of something I didn't do. He

10 stole money from me and then gave it back.

11 He humiliated me in the skydiving community.
12 I'm trying to -- maybe the list of what Ray
13 didn't do to me might actually be shorter. I
14 have to think about it. He did a lot of

15 things.

16 Q You were fired not for being

17 gay; you were fired because there were

18 customer complaints about you; correct?

19 MR. ANTOLLINO: Objection.
20 A I disagree. I said that I think
21 it's a -- it's not -- you know, people don't
22 always get fired for just one thing. It
23 could be a culmination of things. I think
24 this was a culmination of all these things
25 we've discussed.
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Q This wasn't the first time you

were fired by Ray; was 1t?

A It wasn't.

Q And you were fired the first
time because of an apparently inappropriate
interaction between yourself and a customer;
correct?

MR. ANTOLLINO: Objection.

A I won't say that was
inappropriate interaction. I'd say that it
sounds like to me that the customer wasn't
satisfied, for whatever reason, in that
incident that was ten years ago, but I'm not
going to say 1t was inappropriate. I don't
agree that it was inappropriate.

Q You had a customer that wasn't
satisfied then, and you had a customer that
wasn't satisfied now; correct?

A The customer then, I believe,
wasn't satisfied with something about the
jump, and then in this case, the customer,
she didn't say that she wasn't satisfied with
the jump. She looked satisfied to me,

sounded like she said she was satisfied. She
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2 had a good time. She smiled in the video.

3 She got a picture with me. I think she was

4 satisfied with the jump. I think she just

5 had a complaint about something that happened
6 on the Jjump.

7 Q Well, if you have a complaint

8 about something that happened on the jump, it
9 means you were dissatisfied with it; right?
10 MR. ANTOLLINO: Objection.

11 A I disagree.

12 Q So you think she was satisfied
13 but just had a complaint?

14 A Yes.

15 Q Okay. You say Ray stole money
16 from you?

17 A He did.

18 Q How did he steal money from you?
19 A He docked my paycheck for the
20 full price of two tandem Jjumps and two
21 videos, and it really sucks because that's
22 just sort of like throwing gas on the fire
23 and really just sticking it to you.
24 You know, on top of all this
25 other stuff, whether it's just a bunch of BS,
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now he's going to take money out of my
paycheck for a tandem that I didn't even do,
and that was Mr. Kengle's tandem. I wasn't
his instructor, and for work performed by two
other of his employees, which were the wvideo
guys, that I had nothing to do with. It
didn't make any sense to me that he was doing
that.

Q And he immediately refunded you
that money; did he not?

MR. ANTOLLINO: Objection.
A Not immediately.
Q Did he refund that money before

the lawsuit was filed?

A He did before the lawsuit was
filed.

Q When did he refund that money to
you?

A One week later when he

terminated me after he spoke to his lawyer,
which I think is kind of the key thing about
that, after he spoke to his attorney, which
he admitted when he terminated me, that he
did.
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Q You think there's something
wrong with speaking to his attorney before
terminating you?
A No. I think he has a right as a

business owner to make business decisions,
and if that involves seeking Counsel and
getting advice from an attorney, that's his
right to do so. I think if it's for the
purpose of trying to backtrack or maybe cover
his tracks for mistakes he might have made,
it's probably still legal to speak to your
attorney in that matter, but I think that's
what he was doing.

Q What mistakes do you think he
made?

A Well, he stole money from my
paycheck. He didn't pay me for the jump that
I did with Ms. Orelana, and then he actually
took money from me for the other jump with
Mr. Kengle and the two video people out of my
paycheck. We have it documented. We have a
record that he actually did that, and then,
of course, we have it where he gave the money

back after he either spoke to his attorney
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and learned that what he did was either wrong
or, perhaps, it might even have been illegal
and it was, you know, unethical, as well.

Q What other mistakes did he make?

A What other mistakes did he make
in relation to --

0 You said he made mistakes, so

I'm asking you what mistakes were made.

A Oh, okay. I see where you're
going. I'm sorry. It just took me a moment
to focus. My opinion what the mistakes were?

Q I'm asking you what mistakes he

made because you said he made mistakes.

A He didn't, to my knowledge,
investigate these complaints made by the
customers. What he did was he just took
action against me, his employee, without
investigating and asking anybody else in the
airplane, any of the other instructors, the
cameraman, without reviewing the video, any
of those things to perform an investigation.

He just took adverse action in
an angry manner against me as soon as he

learned of the complaints. I think that was
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2 a mistake. And he wouldn't even let me, when
3 he was questioning me about whatever it was

4 the incident was, he wouldn't even let me

5 reflect upon the videos that were readily

6 available. He wouldn't let me see them. He
7 was asking me questions, he was angry, he

8 wasn't calm, about a jump that took place,

9 who knows, twenty to thirty jumps ago and

10 three days ago.

11 He's asking me details about

12 this, and yet, he wouldn't stop long enough
13 to let me look at the wvideos and say, hey,

14 okay; oh, yeah, I think I remember those

15 people. Okay, all right. You know, that's a
16 mistake.

17 If you're going to take action
18 against an employee, you should at least give
19 them the common courtesy of being able to
20 look at their records and give them an
21 opportunity to respond. He didn't give me
22 that. He just brought me in that room that
23 day to tell me what he was going to do to me,
24 and then he did it.
25 Q Any other mistakes he made?
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A Any other mistake he made, let
me think. Is this a general,

all-encompassing question?

Q Yes.

A Mistake about how he runs his
business, or just anything?

Q We're talking about mistakes
having to do with your employment.

A Just having to do with my
employment, okay.

I think a mistake that he made
was to mention at any time, either in the
suspension or the termination, this issue
about personal information in front of
customers. Seems to be something he's
concerned about. Seems to be something he's
passionate about, not having happened yet.

He has the -- what's the word
I'm looking for -- I'm getting tired. He had
the leeway to discuss his marriage in front
of staff, when he was leaving his wife, when
there was other customers standing around.
I'm trying to understand what this whole

business is about me saying something
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2 personal about myself, personal information,
3 like he said in the termination, and then him
4 talking about his personal 1life in earshot of
5 customers, so i1t seems like that's a mistake.
6 If you're going to fire somebody
g and use that as part of the reason and then

8 you do it yourself, it seems a little

9 hypocritical.

10 Q Did you tell him that?

11 A No, I didn't have an opportunity
12 to tell him that.

13 Q What other mistakes?

14 A Well, okay. I'm thinking about
15 some more things because Ray has made a lot
16 of mistakes, in my opinion, so to come up

17 with all of them in one seating... I need to
18 take a moment.

19 I think that Ray had some
20 concerns about the issue of my ankle, and so
21 the way that he handled that he could have
22 been handled better. He had questions for me
23 about the Workers' Comp that I received, and
24 all of that. And his mistake was, instead of
25 asking me questions and calling me on the
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2 phone or sending me e-mails or when he had a
3 question, having a dialogue with me about it,
4 he saved up all this stuff until a week

5 before I came to work for him in 2010 -- he

6 calls me about six days -- I have my vehicle
g packed, I have everything ready to go so I

8 can report to work on time on May 15, 2010,

9 and I get this blistering phone call, and

10 it's Ray Maynard, in my ear, shouting at me
11 about this Workers' Comp stuff that was over,
12 as far as I'm concerned, four months prior,
13 and so I think that was a mistake.

14 If you can imagine my surprise,
15 I'm getting this phone call from the guy I'm
16 going to work for another season, and he's

17 yelling at me, in my ear, Jjust before going
18 up there. I conferred with my drop zone

19 owner at the airport I live about it and got
20 his opinion, and he said he thought that was
21 odd. I said, what do you think I should do,
22 and he said, well, he didn't tell you not to
23 come up to go to work, so go up there and do
24 your Jjob and come home, so I said, okay,
25 because I don't really have a choice at this
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2 matter.

3 But what was a mistake was, he

4 just went off on a tangent, like he has a

5 history of doing, without getting the facts

6 and without asking the gquestions that needed
g to be asked so he can get the facts to find

8 out what really happened. Just like in this
9 case, where he suspended and fired me. It

10 was Jjust a prelude to that with the Workers'
11 Comp thing.

12 He didn't know what he was

13 talking about when he called and yelled at

14 me. He didn't have the information in front
15 of him. He was just reacting to either --

16 whatever it was that he was reacting to.

17 I'm not able to talk to Ray when
18 he's being irrational 1like that and yelling.
19 You can't talk to Ray. Both when Ray
20 suspended me, he stomped out of the room, and
21 when he fired me, he stomped out of the room.
22 I mean, it gets to a point where you can't
23 deal with him. You can't talk to him. What
24 are you supposed to do? I think that's a
25 mistake.
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2 If you're going to be a CEO, if
3 you're going to run a company, you're going

4 to have to be able to make rational

5 decisions. You're going to have to listen to
6 what your employees say. If you've got a

g problem with an employee or something comes

8 up, you need to investigate it from all

9 angles. You need to get the information, and
10 once you get the information, then you're at
11 a position where you can discuss the

12 information with the person and then make

13 decisions. Ray didn't do that. That's a

14 mistake.

15 Q Anything else?

16 A Unfortunately, yes.

17 I believe after kind of talking
18 to some people, that Ray -- Lauren Callanan,
19 she is the manifest person and the office
20 person at Skydive Long Island, that Ray may
21 have been upset that his Workers' Comp
22 insurance went up drastically as a result of
23 the claim for my injury, and so I think Ray
24 was taking that out on me, and I don't think
25 it was fair.
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Q Do you think you were terminated
because his Workers' Comp premiums went up?

A No. He terminated me for the
reasons that we discussed.

Q Which you were accused of
inappropriately touching a woman and then
sharing the fact that you don't like women
with her?

MR. ANTOLLINO: Objection.

A I didn't say I didn't like
women. You said it.

Q Sharing with her your sexual
orientation --

A Yes.

Q -- which indicated that you

didn't like women in that respect.

A I don't like that wording being
on the record because I didn't say that. T
never said I didn't like women. Women in

that manner, I need you to break that down.
What do you mean by that manner?

Q You were accused by Ms. Orelana
of touching her inappropriately --

A Right.
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2 Q -- and then disclosing to her

3 your sexual orientation, which indicated that
4 you are not sexually attracted to women?

5 A I would say that that would

6 indicate that. By me saying, don't worry I'm
7 gay, would convey that idea.

8 Q It's somehow saying, don't

9 worry, if I'm touching you in a manner that
10 makes you feel uncomfortable, I'm not acting
11 on it; correct?

12 A No, not correct.

13 Q Can a gay man ever touch a woman
14 inappropriately?

15 A They can. They could. So no,
16 it's not to convey that idea. 1It's to

17 resolve the situation about the joke that was
18 made in front of the boyfriend about the

19 girlfriend being strapped to another man,
20 which was me, and to quell that situation and
21 to calm that situation down.
22 Q And you felt that that needed to
23 be calmed down?
24 A Say that once more, please.
25 Q You felt that that situation
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2 needed to be calmed down; correct?

3 A Yes.

4 Q Because at some point, you

5 sensed Ms. Orelana was uncomfortable;

6 correct?

g A Yes.

8 Q You just don't know when --

9 A I don't.

10 Q -- you just don't know when it
11 was in relation to the joke being made?

12 A No. I mean, there's a lot of
13 things going on in the airplane. It's a

14 fifteen- to twenty-minute ride up, depending
15 on the load. It's a pretty routine process.
16 Q During that process, did you

17 ever rest your head on Ms. Orelana's shoulder
18 or neck?

19 A No. And I know what she said
20 about that. We can discuss this for a
21 second, but before we do, do you want me to
22 finish talking about Ray's mistakes?
23 Q We'll get to that.
24 MR. ANTOLLINO: Just answer the
25 question.
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THE WITNESS: All right. I just
didn't want to get --

MR. ANTOLLINO: Answer the
question.

THE WITNESS: -- to where I was
forgetting where I was going thinking
about all Ray's mistakes --

MR. ANTOLLINO: Okay, answer the
question.

THE WITNESS: -- Dbecause it
takes awhile.

A The question was about me
resting my head on her shoulder?

Q Correct.

A No, I didn't rest my head on her
shoulder, and after hearing her testimony,
after seeing the video, it's very easy for me
to see what that's about.

Q What's that about?

A Well, what that is about is me
leaning forward to give her instructions
prior to leaving the aircraft, like I've done
thousands and thousands of times before, in

her ear so that she could understand and hear
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2 them without having to shout at them or

3 without having to be yelling at them, at the
4 customer, because the airplane is noisy, and
5 all the other instructors are talking and

6 they're doing the same things, so everybody
7 is talking in the plane.

8 It gets to be really noisy in

9 there, plus the noise of the aircraft, and
10 then the door is coming open, so there is

11 even more noise. When you have a customer,
12 and you'wve seen the video, strapped to you
13 shoulder to shoulder, hip to hip, their head
14 is right here (indicating) in my face.

15 If you're going to talk to

16 somebody with their head right here

17 (indicating) in your face, you're talking to
18 the back of their hair or the back of their
19 neck, so if you want to talk to them where
20 they can hear you, then you're going to lean
21 over and talk to them in their ear, and it's
22 right here (indicating). So her ear, or a
23 customer's ear -- you try the harness on
24 yourself and you'll see, when you're sitting
25 on the bench -- it's right here (indicating),
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2 so this, what did he say,

3 whispering-in-your-ear thing that Mr. Kengle
4 was upset about, there was no whispering in
5 her ear. There was only me giving her

6 instructions that she needed to have to make
7 the jump, in her ear.

8 Q She might have been completely
9 wrong -—-

10 A She --

11 Q -- wait. You have got to let me
12 finish.

13 A Okay.

14 Q She might have been completely
15 wrong and misread all of the things that she
16 complained about; is that correct?

17 A That's very possible.

18 0 In fact, 1s i1t more than

19 possible; is it probable?
20 A It's probable. 1It's probable.
21 Q Everything she complained about
22 is probably wrong?
23 A Yes, it's probably wrong.
24 Q But she complained about it
25 anyway?
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2 A She did, and customers complain
3 about all kinds of things. They complain

4 about stuff that you can do nothing about

5 involved in this thing called tandem jumping.
6 It's hot in the airplane. 1It's too loud.

7 It's too cold. The harness is too tight.

8 The harness is too loose. It can go on and

9 on and on, and they can be wrong about it.

10 The harness can be just the way it's supposed
11 to be, or they could just not like 1it.

12 Q Do you think that Ray Maynard

13 took the opportunity to take Ms. Orelana and
14 Mr. Kengle's mistaken complaints about you

15 and coupled that with his being upset about
16 his Workers' Compensation premiums going up
17 and taking that opportunity to fire you?

18 MR. ANTOLLINO: Objection to

19 form.
20 Q Is it possible?
21 A I think it's possible.
22 Q Do you think it's probable?
23 A I think it's just possible. I
24 think it's possible that it's a package deal.
25 Q Okay.
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A If he did that, that's awful.

It's just as bad as if he didn't do it, and I
think it's even illegal, so I hope he didn't
do that.

Q But you don't know if that was
his motivation; do you?

MR. ANTOLLINO: Objection.

A There's no way for me to know
that. Beyond that, he called me on the phone
a week before I came up there yelling at me
and angry and shouting about the Workers'
Comp thing, and it didn't make me feel very
good about the situation, and so I can tell
you a little bit about what I remember about
the conversation.

Q I have no interest.

A Okay.

MR. ANTOLLINO: Counsel, do you
have some of that iced tea you
promised? I need a little 1lift.

MR. ZABELL: You can ask me a
little nicer, and yes, I will get you
an iced tea.

MR. ANTOLLINO: Thank you.
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MR. ZABELL: ©Let's get this man

a drink.

(Whereupon, a recess was taken

from 3:35 p.m. to 3:59 p.m.)

Q Before the break, I was asking
you questions about the possible likelihood
that you were terminated because Ray Maynard
was upset that his Workers' Comp policy went
up because you had filed a claim; do you
recall that?

A I recall that.

Q Do you recall testifying that it
was, 1in fact, possible that that was one of
his motives?

A I said that it was possible.

Q And another one of his motives
could have been that Mr. Kengle and
Ms. Orelana complained about their jump; 1is
that correct?

A Sounds like it, yeah. I mean,
that's what he told me.

Q During the break there was, what
I would characterize as, innocent banter

between your attorney and myself, and I think
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you were involved, as well; is that correct?

A Yes.

MR. ANTOLLINO: It was off the
record.
MR. ZABELL: Yes, absolutely.

Q One of the topics that were
discussed were gay Jjokes, Jjokes regarding
people who are gay, and I don't think anybody
was offended by them. I don't think I made
any of them, but do you engage in Jjokes about
being gay?

A Depends on the situation and
where and when, like -- could you be more
specific?

Q Sure. Could there be an
occasion where making a joke that has to do
with someone's sexuality would be
appropriate?

A Is this in a social setting, at
work, at home, family, or where?

Q In the setting that we were just
in during a break at a deposition --

A Yeah.

Q Were we not making a joke?
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2 A We were.

3 Q Was 1t appropriate?

4 A I thought it was okay.

5 Q Who made the joke?

6 A Greg made a joke, and I

7 corroborated the joke.

8 Q And I laughed at the joke;

9 correct?

10 A Yeah.

11 Q And I laughed completely

12 appropriately?

13 A I wasn't offended by it.

14 Q What kind of setting would you
15 call that?

16 A I'd call it casual. I mean,

17 we're in an official setting, but I would say
18 that that was casual.

19 Q Are you more comfortable with
20 gay Jjokes being make around me because I'm a
21 Civil Rights attorney?
22 MR. ANTOLLINO: Objection.
23 A No. I didn't even know you were
24 Civil Rights attorney, to be honest, so I
25 didn't know you were a Civil Rights attorney.
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Q Okay.
A Are you a Civil Rights attorney?
Q That's what we're here
litigating about today; correct?
A Oh, I know that. I didn't know
that was your area of specialty.
0 Yes, it's all I do, Civil Rights

and labor and employment.

A Oh, okay.

Q Have you ever had e-mail
correspondence with your friends where Jjokes

were made about your sexuality?

A I'm sure there has. I'm sure
there has been some. FaceBook, possibly.
Q Have any of your friends

referred to you as a homo?

A They have.

Q Have you ever referred to any of
them as a homo?

A Possibly.

Q Do you believe that they have
referred to you as a homo inappropriately?

A Well, technically, if they've

called me a homo, they're correct. I'm a
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2 homosexual.
3 Q But if I had never met you
4 before and I called you a homo, even though
5 it may be correct, it wouldn't be considered
6 appropriate; would 1it?
g A That's probably on the boundary.
8 It would probably just depend on the
9 by-language, the interaction that we were
10 having, the rapport that we were having.
11 If you were walking down the
12 street and you said, hey, homo, and you
13 yelled at me and were a stranger, that would
14 probably sound derogatory. If we were just
15 hanging out with some friends, it would be
16 all right.
17 Q You're comfortable enough in
18 your sexuality that if somebody was going to
19 make Jjokes with you about it, it was clear
20 that their intention was just to invoke a
21 smile or some laughter, that it would be
22 fine; correct?
23 A Correct.
24 Q Did anybody at Skydive Long
25 Island bring up your sexuality in an attempt

South Shore Court Reporting
(631)-235-6218



Case 2:10-cv-04334-JFB-AYS Document 111-11 Filed 02/11/13 Page 240 of 424 PagelD #:

0o N o o oS, w o ND

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

1626

240
D. Zarda

to hurt your feelings?

A In an attempt to hurt my
feelings, I can't remember specifics. I
don't think so. Like we just talked about,
some borderline stuff. I think that an
attempt to hurt my feelings would imply
malice and so that the person was wanting to
be malicious, and so I don't think anybody
there was wanting to be malicious to me, so
they might have done it in error or
ignorance, possibly, not knowing what to say
or how to say something; yeah, in that regard
possibly, but not -- I don't think anybody
was being malicious about it.

Q And if somebody had brought
something up to you in error, did you feel
comfortable addressing it with them?

A Again, specifics over this whole
time period is difficult for me to come to.
I'm just thinking back. There were some
social cues, you know, moments where somebody
like Willie, possibly, or Ben might have said
something that was a little off just because

they didn't know any better. I didn't feel a
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2 need to try and correct it beyond maybe --

3 no.

4 I mean, 1f there was an

5 opportunity to be able to correct it or

6 address it without causing a stink and making
7 an issue out of it because I don't want to

8 make an issue out of anything, then I

9 probably would say something, but it

10 certainly wouldn't be something I would go

11 tell Rich about or make a big deal about.

12 Q Did you find any of your

13 coworkers at Skydive Long Island to be

14 homophobic?

15 A Yes, I did.

16 Q Who was homophobic?

17 A Ray.

18 Q Ray was?

19 A Yes.
20 Q Ray, the man who hired you on --
21 A Yes.
22 Q -- three different occasions?
23 A Yup.
24 Q Do you think that your sexual
25 orientation affected whether or not you were
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2 hired by Ray Maynard?

3 A Which time?

4 Q All three times.

5 A I think that Ray tolerated it up
6 until a point where he could no longer deal

7 with it himself, so that would be the best

8 answer I could give for that.

9 Q Are you saying he tolerated it
10 up until a point where he received a

11 complaint about you?

12 A Up until a point where he,

13 himself, for whatever reason, couldn't deal
14 with having me be gay and be there working

15 for him. For whatever reason, whether it's
16 him being a homophobic person, or he has

17 issues with homophobia or gay people.

18 Whatever the reason is, and I don't know what
19 all the reasons are. I got a little
20 information from his wife about some possible
21 reasons.
22 Q What were those possible
23 reasons?
24 A That Ray hated my sexuality, I
25 believe, is what she said in an e-mail and
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2 spoke negatively about me often during their
3 marriage, so I thought that was intriguing.

4 Not completely surprised to hear that. Don't
5 know what Ray was thinking.

6 Q So Ray's issue with you is just
g because you're gay; 1is that what you're

8 saying?

9 A Which time; when he fired me?

10 Q When he fired you in 2010.

11 A Well, when he fired me in 2010,
12 he said it was because the issue of my

13 sexuality came up in front of the customers.
14 He was firing me for that. It was

15 inappropriate, and the issue about touching
16 this girl inappropriately came up, and that's
17 what he said.

18 Q But you think it also may be

19 because you caused his Workers' Compensation
20 premiums to go up, as well; correct?
21 MR. ANTOLLINO: Objection.
22 A No. I'm not going to go down
23 that road. I didn't cause anything. I'm not
24 the Workers' Comp Board. I'm not the New
25 York State Insurance Fund. I didn't cause
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2 anything that happened. Whether Ray took

3 action on that or not, that's in his head.

4 It's a possibility. That's all I can say

5 about 1it.

6 Q But it's something that you

7 believe is a possibility?

8 A It is a possibility. That's it.

9 Nothing beyond.

10 Q And Ray knew you were gay each
11 of the three times he hired you; correct?

12 A I think we covered that.

13 Again, back in 2001, I don't

14 specifically recall this seating if we talked
15 about it, but it was pretty clear in 2009

16 and 2010.

17 Q Talk to me about this business
18 you share with your ex-husband in Texas.

19 A Could you be a little more
20 specific; what would you like to know?
21 Q What's the name of the business?
22 A It's Advanced Skin Fitness.
23 Q What is Advanced Skin Fitness?
24 A It's a medical spa.
25 Q What happens at the medical spa?
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A We do a variety of anti-aging
procedures. We do laser hair removal, which

is the primary thing, we do facials, we do
laser skin resurfacing, and we do cellulite
reduction. We do hormone therapy. We do a
lot of things. I don't have the whole 1list
of all we do.

Q Is it run by a doctor?

A We have medical directors that

oversee the legal part of that part of the

operation.

Q Is your ex-husband a medical
doctor?

A He is not a medical doctor.

Q Is he a doctor?

A He is not a doctor. He has a

Master of Science in Exercise Physiology and

Kinesiology.

Q Are you a doctor?

A I am not.

Q But you have doctors on your
board --

A We do.

-- to make everything kosher,
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2 for lack of a better term?
3 A To make everything legal.
4 Q Are you familiar with that term,
5 "kosher"?
6 A I am.
7 Q What's the name of this
8 business?
9 A Well, it's Advanced Skin Fitness.
10 The incorporated name is Lush, L-U-S-H,
11 Investments Incorporated.
12 Q Are you a partner in that
13 company?
14 A Silent partner.
15 Q What percentage of the business
16 do you own?
17 A We don't have that broken down
18 like that. My ex and I started that
19 together, so for various reasons and legal
20 reasons, I don't have a legal holding.
21 Q You don't have any legal
22 holding?
23 A I don't have a legal holding.
24 Q What is the reason for you not
25 having a legal holding?
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A It's personal, primarily, and
partly strategic. In the event that while we
were together and we had started this and we
didn't make it, for whatever reason, we could

always start up under my name.

Q What's the personal reason?

A What is the personal reason?

Q Yes.

A Those are reasons related to our
relationship.

Q I need to know for purposes of

this deposition. I'm not prying, but I do
need to know.

A I don't have -- I can't recall
every personal thing that we've discussed
over this many years that we've had this
business, and we've been together in and out

of the personal relationship that we've been

in.

It's just the way we started it.
We started the business. I wrote the first
check. It was in an office about this

(indicating) size, and then we grew and just

moved forward, and some of it had to do with
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2 my willingness to relocate to Dallas from

3 Kansas City, and whether we were going to be
4 together that way or not. That was a little
5 bit of it.

6 I maintained a place up in

7 Kansas City, and obviously, to be more

8 involved in that would require me to fully

9 move to Dallas and be in Dallas. That's an
10 example of one of the personal things that I
11 meant.

12 Q So you're a partner in this

13 business, you do work for this business, but
14 nowhere in the business's records are you

15 indicated to be a partner?

16 A That's right.

17 Q What percentage of the profits
18 of the business do you share in?

19 A It works like this: If there 1is
20 any profit left over, then we may get paid.
21 That's pretty much the long and short of it.
22 Q Is it a profitable business?
23 A It has been. It has been
24 profitable. I mean, it depends on which
25 month you want to look at. It's up and down,
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2 especially during these turbulent times.

3 People aren't as focussed on spending money

4 on how they look and getting expensive

5 treatments done, so it's up and down. It's

6 difficult.

7 Q In 2010, did the company make

8 any money?

9 A I don't have the records in

10 front of me. I don't have the books in front
11 of me. I'd have to look to see what our

12 actual profit and loss -- to what our balance
13 sheet actually reflects, but I think we did
14 make some money. I think we were somewhere
15 in the black. We certainly weren't living

16 large or anything like that, but I think that
17 we were somewhere in the black.

18 I'd have to look back at the

19 records and see what capital purchases were
20 made to be able to tell. And 2010 -- you
21 said 2010, right?
22 Q I did.
23 A I'd have to look.
24 Q Did you make any money from the
25 business in 20107
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A Did I make any money? No, I
didn't make any money from the business. I

received some, I guess, reimbursements from
the business.

Q Did you get paid for the work
you performed for the business in 20107

A No, not yet. Maybe some day.
We both have -- I mean, the business owes us
a lot of money on the books, so maybe some
day, 1f we can keep going and get through
everything, get to a better place, maybe then
it will pay us back. I hope for all of our
hard work and the employees and the people
that work for us to get their paychecks.
Sometimes we don't get our paychecks.

Q Did the business file an income

tax return in 2010°7?

A Yes, 1t did.

Q Did it file an income tax return
in 20097

A It did.

Q And for all previous years that

it was in existence, did it file a tax

return?
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A It did.
Q Did you file an income tax
return for 20107
A 2010, yes.
Q Did you file an income tax
return for 20097
A It has not been filed yet.
Q Why is that?
A That was the year that I broke

my ankle, and I got behind, in part, because
of that. It was just a matter of logistics.
I had traveled, and I had a difficult time
with the whole situation; with my ankle being
broke and getting around, getting my records
together and school, and I just simply got

behind and didn't get to it.

Q But were able to get your 2010
filed --

A Yes.

Q -- just not your 20097

A Right.

Q Did you make more in 2010 than

you made in 20097

A I don't know, because I haven't
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2 done 2009 yet, so I'll find out. It's just a
3 matter of getting caught up on that.
4 Q Now we're at the end of the year
5 in 2011; are we not?
6 A We are.
7 Q How did you do financially in 201172
8 A Not very good.
9 Q Is that because you spent a fair
10 amount of time out of the country and on
11 vacation?
12 A No, 1it's because I didn't take a
13 full-time job skydiving.
14 Q And why didn't you take a
15 full-time job skydiving?
16 A Because of this.
17 Q Because of this lawsuit?
18 A In part, because of this
19 lawsuit. Mostly because of the damages that
20 have been done to me because of what Ray did
21 when he fired me and accused me of something
22 I didn't do and how it's hurt me in the
23 industry.
24 Q Isn't it the accusations of
25 Ms. Orelana and Mr. Kengle?
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A We've been through this I think
about two or three times now, so...
Q Well, Ray didn't accuse you of

doing anything. Ray Jjust relayed to you the
accusations made by the customers; correct?

A Ray accused me when he suspended
me and when he fired me.

Q Well, specifically, what did he
accuse you of?

A Well, we went over that. He
accused me of touching Ms. Orelana in a way
that made her feel uncomfortable at the hips.

Q Did he say you touched Ms. Orelana
in a way that made her uncomfortable at the
hips, or did he say, I received a complaint
from a customer that said you touched her in
a way that made her uncomfortable at the
hips?

A He said that I touched her --
well, let me think about that for a minute.
There has been more than one time that this
has been discussed, so I can't recall how he
said it right now.

Q Because earlier today you said,
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(reading), he relayed to me that a customer
made a complaint that I made her feel
uncomfortable because I had touched her in
the hip area, and I disclosed my sexual
orientation to her.

A Okay.

Q That's what you said. That's
different than Ray accusing you of doing it.
That's Ray relaying to you that somebody else
was accusing you of doing it; correct?

A I —--

Q I need you to answer that

question with a yes or a no.

A No.

0 No, that's not correct?

A No.

Q Okay, go ahead. What is it you

wanted to say?

A The reason it's not correct is
because what I said earlier. Ray knows
better, so even if Ray 1is relaying that
information, and that information is
relatively new to this case and to us, as far

as I'm concerned, because I just got to hear
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that for the first time in November a month
ago, Ray knowing better, knowing that I
didn't do this, corroborated it and agreed
with it and took action against me, based
upon it, so that, to me, is the same thing as
him accusing me. It is the same thing.

Q How does Ray know better that
you didn't make this woman feel
uncomfortable?

A It's simple. Because Ray's been
doing tandems for three decades, Jjumping for
forty years. Ray knows me. He knows my
reputation. He knows my record. He knows
the situation that's involved in strapping
another passenger to you to take them on a
tandem. He knows what's involved with
strapping at the hips. He knows all of that.
He knows every part of that like the back of
his hand. He would be an expert in that, and
he knows that I did not do anything wrong.
Period.

Q I don't know how he would know
if he wasn't there --

MR. ANTOLLINO: That's --
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Q I do know that he received a
complaint --
MR. ANTOLLINO: We're not
arguing --
Q -- and you're aware of that; is
that correct?
A I'll agree with you that he
received a complaint.
Q Talk to me about Marco Marcovitch
(phonetic) . Do you know him?
A I know Marco.
Q Friend of yours?
A I'm going to say he's a friend.

I'm not sure what our status of friendship is

right this second, though. He has been a

friend.

Q Have you referred to yourself as
a fag?

A I probably have.

Q What kind of situations would

you have referred to yourself as a fag?
A Probably would have been some
casual, loose situation.

Q Did Ray Maynard ever refer to
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you as a fag?

A You're asking me if he ever used
that word?

Q Yes.

A Not that I can recall at this
time in earshot of me.

Q Did Marco Marcovitch ever refer
to you as a fag?

A I think he has used the word in
a joking way somewhere along the line.

Q Did you ever discuss with Marco
Marcovitch what you would do to him if he
were a homosexual?

A What I would do to him?

Q Yes.

A Not that I can recall. No.
Could you break that question -- what do you

mean by what I would do to him?

Q Sexually.
A No, I don't recall ever
discussing it. Marco and I have never

discussed sexual relationships with each
other, so if you say something to the

contrary, I'd be interested to know what it
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2 is.

3 Q Do you have comments posted on
4 your FaceBook site by Marco Marcovitch?

5 A I did at one time. We have had
6 comments back and forth. They typically

7 involved joking and banter between each

8 other.

9 Q Did that joking and banter ever
10 include sexual orientation?

11 A I'm sure it did.

12 Q Were you bothered by it?

13 A Well, there was a lot of it, so
14 as a blanket statement, I can't answer to

15 that because I'd have to see the specific

16 comment as an example, but in general, no,
17 because I know Marco wouldn't have been

18 saying anything to me maliciously.

19 Q You control what you post on
20 your FaceBook page; right?
21 A You're asking me do I control
22 what I post?
23 Q Yes.
24 A Yes, I control what I post.
25 Q Nothing is posted on your
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2 FaceBook page without you approving it;

3 correct?

4 MR. ANTOLLINO: Objection.

5 A Incorrect.

6 Q What's posted on your FaceBook

g page without your approval?

8 A FaceBook has the ability to be

9 able to allow people to post things on your
10 wall or in your forum or tag photos of you

11 without you having control over that, and

12 they still have that in place, even though

13 they've made improvements to their privacy

14 controls.

15 Sometimes those privacy controls
16 aren't pushed out to the community to make

17 you aware of them, and I'm still not even

18 aware of them today, of all of them, but you
19 are not always in control over what somebody
20 puts on your FaceBook page.
21 Q If somebody put something on
22 your FaceBook page that you're unhappy with,
23 you can take it down; correct?
24 A You could if you know about it
25 and if you saw it, if you got a notification.
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It's a living, breathing, electronic entity
and things come and go, and if you don't log
on to your FaceBook for a week, there could
be a week's worth of stuff that passed
through there that you don't even see.

Q Tell me about the incident that
occurred at Fire Island where you picked up
some Brazilian boys.

A Sounds like I had a good time,
but I don't recall it.

Q You don't recall speaking to
some of your coworkers about picking up
Brazilian boys at Fire Island?

A Brazilian boys at Fire Island.
No, I don't. I don't recall it.

Q Is that something you would have
discussed at work had it happened?

A It depends on whether somebody
would have asked me what I did this weekend
or not, or one of the times or the many times
Brian Petretti -- I don't why he kept
bringing it up -- hey, Don, did you go the
Grove this weekend? If he would ask me that,

maybe I would have responded with, no, I went
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to the Pines. That would be the context.
That would be the only context that I could
think of.

Q Did you ever discuss taking

Viagra with your coworkers at Skydive Long

Island?
A Did I ever discuss 1t?
Q Yes.

MR. ANTOLLINO: IT'1l object to

the form.

A I can't recall.
0 You can't recall?
A I can't recall having a

discussion about Viagra.

Q Did you have discussion about
Viagra and Fire Island and a sex marathon?

A No.

Q You never had the discussion
with Curt Kellinger?

A A sex marathon, no. Now that
you're bringing it up, it seems like that
Curt might have put something or made a
comment on a FaceBook post at some point, or

he might have said something like that, but
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not me.
Q You never had a discussion with

Curt Kellinger about Viagra at Fire Island?

A Not that I can recall. I mean,
he might have made a joke about something at
some point.

Q Talk to me about pornography on
your cellphone.

A Talk to you about pornography on

my cellphone?

Q Yes.
A What about it?
Q Do you ever look at pornography

on your cellphone?

A Define "pornography." What is
pornography to you?

Q Do you ever look at pictures of
naked people on your cellphone?

A I've had pictures of naked
people on my cellphone; yes.

Q Did you ever look at pictures of
naked people on your cellphone while at
Skydive Long Island?

A I suppose it's possible that if
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somebody sent me a picture or over lunch or
something on FaceBook or something came up on
my cellphone, that it's possible that
somebody saw it.

Q Did John Campbell tell you to
stop looking at naked pictures on your
cellphone?

A You know, I think he might have
made a joke at one point about something like
that, and that's Monkey, John Campbell. T
think he made a joke one time or something
like that, and I don't even know if I was
looking at naked pictures on my cellphone. I
think he might have been assuming that.

Q Do you remember a time when a
coworker brought their child to work at
Skydive Long Island?

A There's been several people that
have brought children to work.

Q Do you remember complaining
about 1it?

A I don't.

Q Did you ever discuss at work at

Long Island Skydive oral sex?
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A Did I ever discuss 1t?
Yes.
A No, I didn't discuss it.
People -- other employees they discussed

sexual things quite a bit, so I steered away
from making too many comments like that, so
when the conversation would turn in that
direction among my peers, I steered away from
it.

Those kind of things came up a
lot, and a lot of times, i1t could have been
straight related, or it could have been gay
related. Those things came up Jjust among
peers, among staff in the video room.

I mean, if there was a girl with
big boobs on a jump that were bulging out of
her halter top, there'd be a rush, an influx
into the video room to hurry up and see the
video so they could look at the girl's boobs
spread apart in free fall. Ray participated
in that. 1In that setting, there would be
people that would make comments and jokes.
Who knows what was said?

0 Did Marco Marcovitch ever lie to
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you?

A Did Marco ever lie to me
about...

Q Anything.

A Well -- I can't think of
anything he lied to me about directly.

Q Do you have any reason to
believe that Marco Marcovitch is not a
truthful person?

MR. ANTOLLINO: Objection.

Answer.

A No, I don't think that I have
any reason to believe that he's a liar.

Q Do you have any reason to --

A I think that he's wvulnerable.

Q Do you have any reason to doubt
his propensity for truthfulness?

A Yes.

Q What is your reason for doubting

his propensity for truthfulness?

A I just think that he's
vulnerable, because he's a young kid and he's
not experienced in a lot of areas with life,

and he's working in a very unique adult
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2 environment like it is at Skydive Long

3 Island. The kind of job that we're doing

4 there, the kind of responsibilities that we

5 have, and all those things that are going on
6 there. I just think he's vulnerable.

g Q Do you have any reason to doubt
8 Mr. Winstock's propensity for truthfulness?

9 A I was concerned about it.

10 Q What is your reason for doubting it?
11 A Well, I was concerned about the
12 conflict of interest with his position at

13 Skydive Long Island and his position, which
14 is newly acquired with United States

15 Parachute Association, and his relationship
16 with Ray. I was concerned.

17 Q Well, you heard him testify

18 yesterday. Do you think he testified

19 untruthful about anything?
20 MR. ANTOLLINO: Objection.
21 A I feel better after hearing him
22 testify yesterday.
23 Q That's a wonderful answer. It's
24 just not the answer to the gquestion I asked
25 you.
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2 Do you believe that he testified
3 about anything untruthfully yesterday?

4 MR. ANTOLLINO: Objection.

5 A Let me just think and recall for
6 a moment.

g Q Please.

8 A I think that he may have been

9 factually incorrect on some of the things

10 that he said.

11 Q And those things were?

12 A Which would be different than

13 testifying --

14 MR. ANTOLLINO: Objection.

15 A -- and that would be different
16 than testifying untruthfully.

17 Q What were the things that you

18 thought he was factually incorrect about?

19 A Just some --
20 MR. ANTOLLINO: Objection.
21 Asked and answered.
22 A -- of the questions.
23 Q I'm going to ask you to be as
24 specific as you can.
25 A This was just yesterday, so it's
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a lot of information that was covered
yesterday.
Q But you were taking notes, so
I'm sure you recall --
MR. ANTOLLINO: Objection.
Asked and answered.
A What I was taking notes about
were questions to ask --
MR. ANTOLLINO: Don't discuss
what you were going to discuss with me.
A That's what I was taking notes
about.
Q Tell me what you think he was
factually inaccurate about.

MR. ANTOLLINO: Objection.

Calls for a narrative. Asked and
answered.
Q You may disregard the comments

from your attorney.

MR. ANTOLLINO: Like all other
objections, unless I tell you not to
answer, go ahead.

Q Feel free to disregard and

continue.
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2 A Okay. Just some things that he
3 may not have remembered because through the

4 passage of time, such as, gay Jjokes, you

5 know, me being called Gay Don, things about

6 safety, the handle touches. Just some of

7 those kinds of things.

8 I don't think that he

9 maliciously said anything that was untrue or
10 that he lied. I just think that he may have
11 not remembered some of the facts at all or

12 maybe not remembered some of them 100 percent
13 clearly.

14 Q How about Duncan Shaw; have you
15 ever had a reason to doubt Duncan Shaw's

16 propensity for truthfulness?

17 A I have.

18 Q What was that?

19 A Same thing. Similar problem,
20 conflict of interest. And Duncan Shaw's
21 position is different than Rich's. He's not
22 a chief instructor, but he is a longtime
23 employee of Ray's. He's worked there for
24 awhile. He's had run-ins with Ray. In and
25 out. He's been in and out of employment with
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2 Ray, and like many of the people that work

3 there, they're under Ray's thumb, so they all
4 work for him, and so I feel that -- and

5 they're all participants, they all

6 participated in this joking, this gay banter,
7 this gay fun. They all participated, so

8 they're all culpable to some extent in this,
9 and yet we're in a situation where they all
10 still work for Ray and they're under Ray's

11 thumb, and Ray can hang their jobs over them.
12 Q Right. Bu