
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLORADO 

 

Civil Action No. 17-CV-02362-RBJ 

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION,  

 Plaintiff, and 

EGAN J. WOODWARD,  

 Intervenor,  

v.  

A & E TIRE, INC.,  

 Defendant. 

              

DEFENDANT’S REPLY BRIEF IN SUPPORT OF ITS F.R.C.P. 12(b)(6) MOTIONS TO 

DISMISS PLAINTIFF’S AND INTERVENOR’S COMPLAINTS  

              

In their opposition to Defendants F.R.C.P. 12(b)(6) motions, Plaintiffs quote from Lauer 

v. Thelin, 433 Fed. Appx. 686 (10th Cir. 2011): “a motion to dismiss for failure to state a claim is 

rarely granted.” (Response, Doc. 27, pg 2). While accurate, this quote is incomplete, and ignores 

the gist of Defendant’s argument which the Court’s full comment addresses:   

Although a motion to dismiss for failure to state a claim is "rarely granted," (citation and 

quotation omitted), "a complaint must contain sufficient factual matter, accepted as true, 

to state a claim to relief that is plausible on its face," Ashcroft v. Iqbal (citations and 

quotations omitted). A complaint that "tenders naked assertions devoid of further 

factual enhancement" fails to meet this standard. Id. (quotation omitted).  

 

Lauer at 686-687 (emphasis added). Although Rule 12(b)(6) does not require a plaintiff to allege 

every element of a prima facie case with particularity, nor oblige a plaintiff to allege pretext in 

order to survive a motion to dismiss:  
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[A] plaintiff's obligation to provide the "grounds" of his "entitle[ment] to relief" requires 

more than labels and conclusions, and a formulaic recitation of the elements of a cause of 

action will not do, (citations and quotations omitted). Factual allegations must be enough 

to raise a right to relief above the speculative level, (citation omitted) ("[T]he pleading 

must contain something more . . . than . . . a statement of facts that merely creates a 

suspicion [of] a legally cognizable right of action"), on the assumption that all the 

allegations in the complaint are true (even if doubtful in fact). . . 

 

Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007).  Plaintiffs fail to satisfy Twombly 

standards  

I.  PLAINTIFFS’ DO NOT ALLEGE FACTS SUFFICIENT TO ESTABLISH 

WOODWARD IS A MEMBER OF A CLASS PROTECTED UNDER TITLE VII 

 

Title VII provides remedies only to members of various protected classes. To state a viable 

Title VII, claim a plaintiff must establish membership in a protected class. The complaints fail to 

allege facts demonstrating that Woodward is a member of a protected class. Thus, his Title VII 

“failure to hire” case should be dismissed under Rule 12 (b)(6).  

The complaints allege that Defendant failed to hire Woodward “because of his sex, male, 

and/or transgender status.”  Doc 1, ¶ 10, 57 & 58 and Doc 11 ¶ 5, 50 & 52. Under the dispositive 

law in this circuit, “transsexuals may not claim protection under Title VII from discrimination 

based solely on their status as a transsexual.” Etsitty v. Utah Transit Auth. 502 F.3d 1215, 1222 

(10th Cir. 2007). Transsexual status, in and of itself, does not give an individual membership in 

protected class. In fact, it has been expressly noted that “an individual’s identity as a transsexual 

should be irrelevant to the availability of Title VII protection.”  Etsitty, at 1222 citing to Smith v. 

Salem, 378 F.3d 566, 574 (6th Cir. 2004). “Rather, like all other employees, such protection 

extends to transsexual employees only if they are discriminated against because they are male, or 

because they are female.” Etsitty at 1222.  
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Plaintiffs allege no facts suggesting that Woodward was discriminated because he is male 

or because he was born female. They merely allege that “Defendant failed to hire [Woodward] 

because of his sex, male, and/or his transgender status.” Doc. 1 ¶11 and Doc. 11 ¶5) 

Rather than including specific facts supporting the alleged discrimination against 

Woodward based on sex (either male or female) as required by Etsitty, Plaintiffs’ complaints 

contain “naked assertions” that Defendant’s decision not to hire Mr. Woodward was because he 

“did not conform to the Defendant’s sex-or gender-based preferences, expectations, or 

stereotypes.” Doc 1 ¶ 58 and Doc 11 ¶ 52. This formulaic recitation was clearly included to avoid 

Etsitty’s holding and bring Woodward within a protected class based upon the Price Waterhouse 

v. Hopkins, 490 U.S. 228 (1989) sex stereotyping/gender nonconformity theory. Notably, however, 

Plaintiffs have offered no facts to support this conclusory allegation.1  

While the gender-non-conformity/sexual stereotyping theory may bring a transgendered 

individual within a class protected under the Act, the notion that one’s status as transgendered, in 

and of itself, can suffice to support such a claim as Plaintiffs suggest (Doc 27, pg. 7-8) cannot be 

countenanced. Were it otherwise, the Etsitty holding could be readily circumvented merely by 

alleging that as transgendered, a plaintiff is gender-nonconforming and thus entitled to protected 

status under Price Waterhouse. That notion would eviscerate Etsitty and wholly undermine 

Twombly pleading standards as well. 

Plaintiffs suggest their position is supported by Tudor v. SE. Okla. State Univ., CIV-15-

324-C, 2015 WL 4606079 (W.D. Okla., 07/10/15). (Doc 27, pg. 8). Closer review reveals that, 

                                                           
1 As discussed below, Defendant’s innocent inquiry into whether Mr. Woodward inadvertently checked the 

box indicating he was female on a form he submitted with his application is wholly insufficient to support 

the notion that Defendant’s hiring decision was predicated on sexual stereotypes or gender non-conformity.  
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while the Tudor Court denied a motion to dismiss a Title VII claim based on Defendant’s position, 

that Plaintiff could not establish membership in a protected class, the Court did not find that she 

stated a cognizable sex-stereotyping/gender non-conformity claim based solely on an allegation 

she was transgendered. Rather, the Court noted it was “the factual allegations raised by Dr. Tudor” 

that lead the Court to conclude membership in a protected class was adequately alleged. Id at 6. 

Unlike the complaints here, Dr. Tudor’s 35-page complaint (copy attached) was replete with 

specific facts supporting her assertion that she was subjected to discrimination because she didn’t 

conform to the Defendant’s sex- or gender-based preferences, expectations, or stereotypes.2  

Plaintiffs citation to Smith v. City of Salem, 378 F.3d 566 (6th Cir. 2004) also fails to note 

that the Smith Plaintiff alleged facts, other than that she was transsexual, to support that claim.3  

The foregoing cases and those cited in Defendant’s Motions (Rice v. Deloitte Consulting 

LLP, 2013 U.S. Dist. LEXIS 95439 (Dist. Colo. 2013) and Deneffe v. Skywest, Inc. 2015 U.S. Dist. 

LEXIS 62019 (Dist. Colo. 2015), involve complaints that contain specific factual allegations 

supporting the plaintiffs’ claimed protected class status due to sex-stereotyping/gender 

                                                           
2  Among the allegations in Dr. Tudor’s complaint are the following: she was told the University’s Vice 

President of Academic Affairs contacted HR to ask whether she could be fired because her transgender 

lifestyle offended his religious beliefs (¶40); after she began presenting as female, the University’s 

Counseling Center director told her she should take safety precautions because some people, including the 

Vice President, were openly hostile towards transgendered people (¶ 42); she was instructed by HR about 

what bathrooms she could use (¶ 45-47) and counseled not to wear short skirts (¶ 64); and the Dean 

intentionally used inappropriate male pronouns in reference to Dr. Tudor (¶ 80), etc.    

 
3 Smith, born male, was a City of Salem firefighter who worked for the fire department for seven years 

without negative incidents. After being diagnosed with gender identity disorder, Smith began expressing a 

more feminine appearance and manner. “The complaint states that his co-workers began commenting on 

his appearance and mannerisms as not being masculine enough and that his supervisor at the Fire 

Department and other municipal agents knew about this allegedly unmasculine conduct and appearance.” 

Smith at 572.     Shortly thereafter, the City attempted to force his resignation by compelling him to undergo 

psychological evaluations of his gender non-conforming behavior. Id.   
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nonconformity as recognized by Price Waterhouse. Here, there are no facts alleged to support 

Woodward’s assertion in that regard. Defendant’s lone inquiry about Woodward’s answer in 

paperwork related to his application may give rise to speculation but it does nothing to nudge his 

claim, premised on Price Waterhouse, from “conceivable to plausible” Twombly, 550 U.S. at 547.  

Nor does it support a reasonable inference that the defendant’s decision not to hire him was 

“because Woodward did not conform to the Defendant’s sex- or gender-based preferences, 

expectations, or stereotypes.” Doc 1 ¶58; Doc 11 ¶52. Plaintiffs offer nothing more than surmise 

to counter the “’obvious alternative explanation’ that the decisionmakers simply judged [the 

person it did hire] to be more qualified and better suited for the position” McCleary-Evans v. Md. 

DOT, 780 F.3d 582, 588 (4th Cir. 2015)   

Finally, the EEOC requests this Court to permit to use this case as a vehicle to “gather and 

proferr evidence” to support its position that “sex,” as used in Title VII is not limited to male and 

female as Etsitty held, suggesting that position is outdated (Doc 27, pg. 10).  This argument ignores 

the fact that just months ago, the United States Attorney issued a memorandum indicating:  

Title VII’s prohibition on sex discrimination encompasses discrimination between men 

and women but does not encompass discrimination based on gender identity per se, 

including transgender status. . . .[and] as of [October 4, 2017] the Department of Justice 

will take that position in all pending and future matters. . . .   

 

(10/04/2017 Memorandum from The Attorney General re: “Revised Treatment of Transgender 

Employment Discrimination Claims Under Title VII of the Civil Rights Act of 1964”). 

Given the holding in Etsitty and the absence of any facts to affording Woodward protected 

class status based on a gender nonconformity/sexual stereotyping theory, Defendant requests 

dismissal of Plaintiffs complaints.  

DATED this 12th day of February 2018. 
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Respectfully Submitted,  

       MARILEE E. LANGHOFF, P.C. 

 

 

       /s/ Marilee E. Langhoff   

       Marilee E. Langhoff 

       6795 East Tennessee Avenue, #330 

       Denver, Colorado 80224 

       Phone: (720) 639-2870 

       Fax: (720) 639-2869 

       Marilee@langhofflaw.com 

 

       Attorney for Defendant 

 

CERTIFICATE OF SERVICE 

 I hereby certify that on February 12, 2018, a true and correct copy of the foregoing 

DEFENDANT’S REPLY BRIEF IN SUPPORT OF ITS F.R.C.P. 12(b)(6) MOTIONS TO 

DISMISS PLAINTIFF’S AND INTERVENOR’S COMPLAINTS was electronically filed and 

served via CM/ECF on the following: 

  

James P. Driscoll-MacEachron 

 Supervisory Trial Attorney 

 EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 

 Phoenix District Office 

 3300 N. Central Avenue, Suite 690 

 Phoenix, AZ  85012 

 

 Lauren Jaeckel 

Trial Attorney 

 EQUAL EMPLOYMENT  

OPPORTUNITY COMMISSION  

Denver Field Office  

303 E. 17th Avenue, Suite #410  

Denver, CO 80203 

 

 Sara A. Green 

Bachus & Schanker, LLC. 

 1899 Wynkoop Street, Suite 700 

 Denver, CO  80203 

        /s/ Marilee Langhoff   
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