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Nature of the Case 

 
A.  For decades, the military has presumptively barred transgender individuals 

from accession into the armed forces.  Last year, however, then-Secretary of Defense 
Ashton Carter ordered the revision of this accession policy to allow some transgender 
individuals to enter the military starting on July 1, 2017.  On June 30, 2017, Secretary of 
Defense James Mattis deferred that revision until January 1, 2018 that the services could 
assess the Carter policy’s effect on military readiness.   

 
On August 25, 2017, the President issued a memorandum directing the military to 

maintain its longstanding policy and practice regarding transgender service that were in 
place before June 2016.  82 FR 41319 (Mem.).  Those policies would remain in place until 
there existed a sufficient basis to conclude that ending them would not cause the harms 
identified by the President.  The President also stated that the Secretary of Defense, in 
consultation with the Secretary of Homeland Security, should advise him at any time if a 
policy change is warranted.  Id. § 1(b).   
 
 The President then directed the Secretaries of Defense and Homeland Security to 
maintain the current policy regarding accession of transgender individuals into the military 
beyond January 1, 2018—when the revision announced in June 2016 was set to take 
effect—until such time as the Secretary of Defense, in consultation with the Secretary of 
Homeland Security, provides a recommendation to the contrary that the President finds 
convincing.  Id. § 2(a).  The President also directed the Departments of Defense and 
Homeland Security to halt the use of resources to fund sex-reassignment surgical 
procedures for military personnel, except to the extent necessary to protect the health of an 
individual who has already begun a course of treatment to reassign his or her sex.  Id. § 
2(b).   
 

The Memorandum also addressed currently serving transgender individuals.  It 
provided that “[a]s part of the implementation plan, the Secretary of Defense, in 
consultation with the Secretary of Homeland Security, shall determine how to address 
transgender individuals currently serving in the United States military.”  Id.   And “[u]ntil 
the Secretary has made that determination, no action may be taken against such individuals 
under the policy set forth in Section 1(b) of this memorandum.”  Id.  
 

Other than the provision regarding accessions, the Memorandum’s provisions take 
effect on March 23, 2018.  This delayed implementation date was adopted so that the two 
Cabinet Secretaries could study the issues addressed in the Memorandum and submit an 
implementation plan to the President by February 21, 2018.  Id. § 3.   

 
 On August 29, 2017, Secretary Mattis issued a statement explaining that the 
Department of Defense would study the issue, develop an implementation plan, and 
establish a panel of experts to provide advice and recommendations.   
 

On September 14, 2017, Secretary Mattis issued Interim Guidance regarding 
military service by transgender individuals.  The Interim Guidance confirms that the 
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military’s longstanding accessions policy, “which generally prohibit[s] the accession of 
transgender individuals into the Military Services, remain[s] in effect because current or 
history of gender dysphoria or gender transition does not meet medical standards.”  Id.  It 
emphasizes, however, that this “general[]” prohibition remains “subject to the normal 
waiver process.” Id.  With respect to current service members, the Interim Guidance states 
that “no action may be taken to involuntarily separate or discharge an otherwise qualified 
Service member solely on the basis of a gender dysphoria diagnosis or transgender status.”  
Id.  It also directs that “Service members who receive a gender dysphoria diagnosis from a 
military medical provider will be provided treatment for the diagnosed medical condition.”  
Id.   
 

B.  Plaintiffs include six individual plaintiffs who are currently serving in the 
military and the America Civil Liberties Union (ACLU).  Plaintiffs allege that the 
Presidential Memorandum violates their equal protection and substantive due process 
rights under the Fifth Amendment to the Constitution.  Plaintiffs also assert a statutory 
claim under 10 USC 1074.  Plaintiffs filed a motion for preliminary injunction.  The 
government opposed plaintiffs’ motion and moved to dismiss.   

 
The district court granted plaintiffs’ motion for preliminary injunction and denied 

the government’s motion to dismiss the constitutional claims, but dismissed plaintiffs’ 
statutory claim.  It held that plaintiffs have standing to challenge the President’s directives 
and that the claims are ripe for review.  It further held that plaintiffs are likely to succeed 
on the merits of their equal protection claim, and that the remaining preliminary-injunction 
factors weigh in favor of relief.   

 
On December 12, 2017, the government moved to clarify that the injunction does 

not prevent Secretary Mattis from independently exercising his authority to defer the 
January 1, 2018 deadline to implement the Carter policy.  In the alternative, the government 
requested a partial stay of the injunction pending appeal.  The district court has not yet 
ruled on that motion.  On December 14, the government filed an emergency motion in this 
Court for a partial stay pending appeal and for a temporary administrative stay.   

 
Adverse Parties 

 
Additional Adverse Parties: Seven Ero George, Teagan Gilbert, Tommie Parker, and 
the American Civil Liberties Union of Maryland, Inc.:  
 
Counsel:  
David Zionts 
Covington & Burling LLP 
One CityCenter, 850 Tenth Street, NW 
Washington, DC 20001-4956  
202 662 5987 |  
dzionts@cov.com 
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Additional Appellants 

 
RICHARD SPENCER, in his official capacity as Secretary of the U.S. Department of the 
Navy; HEATHER WILSON, in her official capacity as Secretary of the U.S. Department 
of the Air Force: 
 
Counsel: 
 
Catherine H. Dorsey 
U.S. Department of Justice 
Civil Division, Room 7236 
U.S. Department of Justice 
950 Pennsylvania Ave., NW 
Washington, DC 20530 
 
Catherine.Dorsey@usdoj.gov 
(202) 514-3469 


