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1              UNITED STATES DISTRICT COURT
2            NORTHERN DISTRICT OF CALIFORNIA
3                 SAN FRANCISCO DIVISION
4

THE REGENTS OF THE UNIVERSITY OF   ) Case No.
5 CALIFORNIA and JANET NAPOLITANO,   ) 17-CV-05211-WHA

in her official capacity as        )
6 President of the University of     )

California,                        )
7                                    )

          Plaintiffs,              )
8                                    )

     v.                            )
9                                    )

U.S. DEPARTMENT OF HOMELAND        )
10 SECURITY and ELAINE DUKE, in her   )

official capacity as Acting        )
11 Secretary of the Department of     )

Homeland Security,                 )
12                                    )

          Defendants.              )
13 -----------------------------------)
14
15                         - - -
16                  Friday, October 13, 2017
17                         - - -
18
19      Videotaped deposition of JAMES D. NEALON,
20 taken at the offices of Covington & Burling,
21 850 Tenth Street NW, One City Center,
22 Washington, D.C., beginning at 7:32 a.m., before
23 Nancy J. Martin, a Registered Merit Reporter,
24 Certified Shorthand Reporter.
25
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1  one of many voices helping the secretary weigh the

2  potential decisions and potential consequences of such

3  decisions.

4       Q.  Did you provide recommendations to the acting

5  secretary relating to the rescission of DACA?

6       A.  I don't recall offering a specific

7  recommendation.

8       Q.  Did you provide research relating to the

9  rescission of DACA to Acting Secretary Duke?

10       A.  I don't recall providing research.

11       Q.  Can you please describe what kind of voice

12  you had in helping the secretary weigh the potential

13  decisions and potential consequences of rescission of

14  DACA?

15           MR. GARDNER:  At this point I am going to

16  object.  I think we are implicating a little bit of

17  process privilege right now.

18           So I will instruct the witness not to answer

19  that particular question.

20  BY MS. CHUANG:

21       Q.  You stated that you were one of many voices

22  helping the secretary weigh the potential decision and

23  potential consequences of such decisions.  Do you know

24  who the other voices were?

25       A.  I know who some of the voices were, yes.
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1       Q.  Who were they?

2       A.  So she was certainly listening to legal

3  counsel.  She was certainly listening to U.S.

4  citizenship and immigration services, USCIS, who owned

5  the program within the Department of Homeland

6  Security.  They're the ones who administer that

7  program.  I'm sure she was listening to her front

8  office staff, her chief of staff, and her counselors.

9  And she may have listened to others as well.

10       Q.  Are those entities that you just described

11  all within the Department of Homeland Security?

12       A.  They are.

13       Q.  Do you know if any other departments in the

14  federal government provided a voice in assisting the

15  Secretary weigh the potential decisions and

16  consequences of rescission of DACA?

17       A.  So I don't know specifically.

18       Q.  You had mentioned that legal counsel was one

19  of those voices.

20       A.  Yes.

21       Q.  Who specifically?

22       A.  So the general counsel of the department is

23  Joseph Maher.  And another attorney who was involved

24  was Dimple Shah.  And there may have been others.

25       Q.  What was Joseph Maher's voice in -- do you
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1  know what Joseph Maher and Acting Secretary Duke

2  discussed in relation to the rescission of DACA?

3           MR. GARDNER:  Objection.

4           You can answer that question "yes" or "no,"

5  but the content of that would be subject to privilege,

6  but in terms of attorney-client and deliberative

7  process privilege.

8           In other words, you can answer that question

9  with a "yes" or "no," but the content of that would be

10  privileged, and I would instruct you not to answer.

11           Could you repeat the question?

12  BY MS. CHUANG:

13       Q.  Do you know what Joseph Maher and Acting

14  Secretary Duke discussed in relation to the rescission

15  of DACA?

16       A.  I know some of the things they discussed,

17  yes.

18           MS. CHUANG:  I would like to also state for

19  the record that I understand that some of these issues

20  pertaining to the privileges that you are asserting

21  are being disputed currently, and that there is a

22  motion that will be heard on Monday that may address

23  some of these issues.

24           MR. GARDNER:  We have the same understanding.

25  BY MS. CHUANG:
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1       Q.  Do you know what was discussed between Dimple

2  Shah and Acting Secretary Duke relating to the

3  rescission of DACA?

4           MR. GARDNER:  Same objection.

5           You can answer that with a "yes" or "no."

6  The contents of that conversation would be subject to

7  the attorney-client privilege, the deliberative

8  process privilege.  I would instruct you not to answer

9  as to the content of those conversations.

10           THE WITNESS:  Okay.

11           Yes, I know some of the discussion that went

12  back and forth.

13  BY MS. CHUANG:

14       Q.  And what is the substance of that

15  conversation between Dimple Shah and Acting Secretary

16  Duke relating to the rescission of DACA?

17           MR. GARDNER:  Objection.  Calls for

18  attorney-client privilege and deliberative process

19  privilege.

20           I instruct the witness not to answer.

21  BY MS. CHUANG:

22       Q.  What were the substance of the conversation

23  between Joseph Maher and Acting Secretary Duke related

24  to the decision, rescission of DACA?

25           MR. GARDNER:  Same objection.  Same
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1  instruction.

2  BY MS. CHUANG:

3       Q.  You had also mentioned that another voice

4  involved in this decision-making process was USCIS; is

5  that correct?

6       A.  Yes.

7       Q.  Who specifically at USCIS?

8       A.  So the acting director at that time was James

9  McCament.

10       Q.  Is he still currently the acting director?

11       A.  He is not.

12       Q.  Who is the acting director?

13       A.  So now there's a confirmed director whose

14  name is Francis Cissna.

15       Q.  Besides acting director McCament at that

16  time, anybody else from USCIS?

17       A.  There may have been, but I don't recall

18  specifically.

19       Q.  Do you know the substance of the conversation

20  between James McCament and Acting Secretary Duke

21  relating to the decision of DACA?

22           MR. GARDNER:  I do want to lodge an objection

23  here.

24           You can answer that question with a "yes" or

25  "no."  The substance of those conversations would be
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1  subject to deliberative process privilege.

2           And I would instruct you not to answer as to

3  the content.

4           THE WITNESS:  Okay.

5           Yes, I was familiar with some of the

6  discussion that they had.

7  BY MS. CHUANG:

8       Q.  What are the discussions that they had?

9           MR. GARDNER:  Object on the basis of

10  deliberative process, privilege.

11           I instruct the witness not to answer.

12  BY MS. CHUANG:

13       Q.  You also mentioned that there was front

14  office staff, such as the chief of staff, that was

15  involved in the decision-making process relating to

16  the rescission of DACA; is that correct?

17       A.  Yes.  Whether or not they were actually

18  involved in the decision making itself, but they were

19  certainly involved in conversations.

20       Q.  Who specifically?

21       A.  So the chief of staff was Chad Wolf.  Deputy

22  chief of staff is Elizabeth Neumann.  And then there

23  were other counselors who were advisors within the

24  Secretary's front office who would have been involved

25  as well.
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1           THE WITNESS:  Okay.  I've read the document.

2  BY MS. CHUANG:

3       Q.  You are listed as a recipient of this memo;

4  is that correct?

5       A.  Correct.

6       Q.  I'm going refer to this as "the Duke memo"

7  for the purposes of this deposition.  Okay?

8       A.  Okay.

9       Q.  Why did you receive a copy of the Duke memo?

10       A.  Because I'm the acting head of the office of

11  policy.

12       Q.  And why as acting head of the office of

13  policy would you receive a memo like this?

14       A.  Because this was an important policy decision

15  made by the Acting Secretary.  It was important that I

16  be aware of it.

17       Q.  And you were a part of this important policy

18  decision?

19       A.  So I played a role in -- as I've stated

20  previously, in trying to ensure that the Acting

21  Secretary understood DACA and the decisions and

22  consequences of rescinding or not.

23       Q.  And how did you do that if you didn't do any

24  research or independent inquiries into DACA?  What was

25  the basis for your helping Acting Secretary
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1  there.  I believe Gene Hamilton was there, and USCIS

2  was certainly represented.  I don't remember

3  specifically if it was Mr. McCament or not.

4       Q.  Was Chad Wolf there?

5       A.  I believe he was there.  Although I don't

6  recollect specifically whether or not he was.

7       Q.  Was Joseph Maher there?

8       A.  So again, representatives of the general

9  counsel were there.  I do remember Dimple Shah being

10  there.  I don't recall if Mr. Maher was there or not.

11       Q.  Was there anyone else besides those persons

12  you listed there?

13       A.  There may have been, but I don't recall.

14       Q.  How long did this meeting last?

15       A.  My guess is it probably lasted about an hour.

16       Q.  Were any documents reviewed during this

17  meeting?

18       A.  I don't recall specifically, but there may

19  have been documents which gave numbers.  I know the

20  Acting Secretary was interested in how many people are

21  affected and so forth.

22       Q.  What specific numbers do those documents

23  give?

24           MR. GARDNER:  Objection.  To the extent it

25  calls for information subject to deliberative process
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1  process privilege.

2           I instruct the witness not to answer.

3  BY MS. CHUANG:

4       Q.  You had also mentioned that generally, it was

5  to help provide information to Acting Secretary Duke

6  regarding the impending decision relating to DACA; is

7  that correct?

8       A.  Correct.

9       Q.  What other information was provided to Acting

10  Secretary Duke during this meeting?

11           MR. GARDNER:  Objection.  Calls for

12  information subject to deliberative process privilege.

13  It also calls for information subject to the

14  attorney-client privilege.

15           I instruct the witness not to answer.

16  BY MS. CHUANG:

17       Q.  Did you direct anyone on your staff to help

18  you out -- to help you get up to speed on DACA?

19       A.  I'm sure I asked people questions about DACA,

20  especially about the historic nature.

21       Q.  Who did you ask?

22       A.  I don't recall at this time, but we have a

23  staff of 150 people in the policy shop.

24       Q.  Do you recall if you asked all 150 people in

25  the policy staff?
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1  around August 21?

2       A.  It would appear to be, yes.

3       Q.  Did Thomas Homan attend the meeting that you

4  had described previously in August?

5       A.  So now that I see his name in print, I recall

6  that he was at the meeting, yes.

7       Q.  This also mentions that's Chad Wolf and

8  Dimple Shah attended the meeting in addition to

9  yourself; is that correct?

10       A.  That is what it says, yes.

11       Q.  So if you'd turn to the second page of the

12  article, the fourth paragraph down states, "In the

13  wake of the legal activity, the DHS officials gathered

14  to 'review the status of DACA and determine next

15  steps' for the program."  Is that what it states?

16       A.  That is what it states.

17       Q.  What did the review of the status of DACA

18  entail?

19           MR. GARDNER:  Objection.  Calls for

20  disclosure of information subject to deliberative

21  process privilege.

22           Instruct the witness not to answer.

23  BY MS. CHUANG:

24       Q.  What was the discussion of the next steps?

25           MR. GARDNER:  Objection.  Calls for
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1  information subject to the deliberative process

2  privilege.

3           I instruct the witness not to answer.

4  BY MS. CHUANG:

5       Q.  Did the attendees of this meeting determine

6  next steps in this meeting?

7           MR. GARDNER:  Objection.  Calls for

8  information subject to the deliberative process

9  privilege.

10           You can answer that question with a "yes" or

11  "no."  Otherwise, I instruct you not to answer.

12           THE WITNESS:  Could you repeat the question?

13  BY MS. CHUANG:

14       Q.  Did the attendees of this meeting determine

15  next steps in this meeting?

16       A.  If by "next steps" you mean a final decision

17  on DACA, that's not my recollection, no.

18       Q.  What is your understanding of what the next

19  steps were?

20           MR. GARDNER:  Objection.  Calls for

21  information subject to deliberative process privilege.

22           I instruct the witness not to answer.

23  BY MS. CHUANG:

24       Q.  What did you specifically discuss in this

25  meeting?
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1           MR. GARDNER:  Objection.  Calls for

2  information subject to deliberative process privilege.

3           I instruct the witness not to answer.

4           It also calls for disclosure of

5  attorney-client protected information.

6           And I so instruct.

7  BY MS. CHUANG:

8       Q.  What did Acting Secretary Duke discuss in

9  this meeting?

10           MR. GARDNER:  Objection.  Calls for

11  information subject to deliberative process privilege.

12           I instruct the witness not to answer.

13  BY MS. CHUANG:

14       Q.  What did Thomas Homan discuss in this

15  meeting?

16           MR. GARDNER:  Objection.  Calls for

17  information subject to the deliberative process

18  privilege.

19           I instruct the witness not to answer.

20  BY MS. CHUANG:

21       Q.  What did Chad Wolf discuss in this meeting?

22           MR. GARDNER:  Objection.  Calls for

23  information subject to deliberative process privilege.

24           I instruct the witness not to answer.

25  BY MS. CHUANG:
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1       Q.  What did Dimple Shah discuss in this meeting?

2           MR. GARDNER:  Objection.   Calls for

3  disclosure of information subject to deliberative

4  process privilege, as well as the attorney-client

5  privilege.

6           I instruct the witness not to answer.

7  BY MS. CHUANG:

8       Q.  Now that you have reviewed this article, does

9  it refresh your recollection as to the specific

10  attendees at the meeting?

11       A.  It did.  So I hadn't recalled that Tom Homan

12  was there, and now I do.

13       Q.  Beside the individuals that are noted in this

14  article, did any other persons attend this meeting?

15       A.  So I believe I've already answered that

16  question, haven't I?

17       Q.  No.

18       A.  Okay.  So again, the Acting Secretary was

19  there.  I was there.  Dimple Shah was there.  Now I

20  recall that Tom Homan was there.  There were

21  representatives of USCIS there, and there were -- I'm

22  almost certain -- I am certain Mr. Hamilton was there.

23       Q.  Mr. Hamilton isn't noted in this article,

24  though; correct?

25       A.  I don't see his name in the article.
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1       Q.  And representatives from USCIS are not noted

2  in this article; is that correct?

3       A.  That appears to be correct.

4       Q.  So is it your understanding that other

5  persons besides those individuals noted in this

6  article attended the meeting?

7       A.  Yes.

8       Q.  And those were Gene Hamilton and

9  representatives from USCIS?

10       A.  Yes.

11       Q.  And who was the representative from USCIS?

12       A.  So again, I don't recall specifically.  James

13  McCament was the acting director at the time.  So it

14  may have been him, or he may have been represented by

15  someone else.  I just don't recall.

16       Q.  What did Gene Hamilton discuss in this

17  meeting?

18           MR. GARDNER:  Objection.  Calls for

19  information subject to the deliberative process

20  privilege, as well as attorney-client privilege.

21           I instruct the witness not to answer.

22  BY MS. CHUANG:

23       Q.  What did the representatives from USCIS

24  discuss at this meeting?

25           MR. GARDNER:  Objection.  Calls for
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1  information subject to nondisclosure by the
2  deliberative process privilege as well as
3  attorney-client privilege.
4           I instruct the witness not to answer.
5  BY MS. CHUANG:
6       Q.  Were any other individuals outside of DHS in
7  attendance at this meeting?
8       A.  I'm sorry.  People from outside of DHS?
9       Q.  Yes.

10       A.  I don't believe so, no.
11       Q.  Besides this August 21 meeting, did you have
12  any other meetings involving DACA?
13       A.  So there may have been.  I don't recall
14  specific meetings related to DACA, but there may have
15  been.
16       Q.  Let's start with July.  Do you recall any
17  specific meetings in July relating to DACA?
18       A.  I don't.
19       Q.  In August, besides this August 21 meeting, do
20  you recall any specific meetings relating to DACA?
21       A.  I don't.
22       Q.  In September, do you recall any specific
23  meetings relating to DACA?
24       A.  I don't.
25       Q.  Did you have any communications with any
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1  that you referenced?
2       A.  I don't recall any other specific
3  conversations, that's correct.
4       Q.  What was the substance of the multiple
5  conversations relying the underlying decisions
6  relating to the letter?
7           MR. GARDNER:  Objection.  Calls for
8  disclosure of information subject to the deliberative
9  process privilege, as well as the attorney-client

10  privilege.
11           I instruct the witness not to answer.
12  BY MS. CHUANG:
13       Q.  Besides the office of general counsel who
14  else was involved in these conversations relying the
15  underlying decisions referenced in this letter?
16       A.  So again, I'm referring to a single meeting.
17  A single meeting that we've already discussed.  So
18  we've already discussed who was present at that
19  meeting.
20       Q.  You also mentioned that there were other
21  conversations.
22       A.  No.  I said there may have been other
23  conversations.  I don't have a specific recall of it.
24       Q.  What is your basis for believing that there
25  may have been other conversations?
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1       A.  No.
2       Q.  Have you had any discussions with any DHS
3  employees relating to the use of DACA information for
4  immigration enforcement purposes?
5       A.  So I believe --
6           MR. GARDNER:  I'm going to object and
7  instruct the witness not to answer.  The witness could
8  answer that question with a "yes" or "no," but beyond
9  that, that would be subject to deliberative process

10  privilege.
11           THE WITNESS:  Sorry.  Repeat the question.
12  BY MS. CHUANG:
13       Q.  Have you had any discussions with any DHS
14  employees relating to the use of DACA information for
15  immigration enforcement purposes?
16       A.  Yes.
17       Q.  When did those discussions take place?
18       A.  Probably in August.
19       Q.  How many conversations were there?
20       A.  I recall one.
21       Q.  Was this in person or via telephone?
22       A.  In person.
23       Q.  Was it separate from the August 21 meeting
24  that we have discussed previously?
25       A.  No.
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1       Q.  So this discussion was part of the August 21
2  meeting?
3       A.  If I understand correctly, yes.
4       Q.  What was discussed specifically with respect
5  to the use of DACA information for immigration
6  enforcement purposes?
7           MR. GARDNER:  Objection.  That implicates the
8  deliberative process privilege.
9           I instruct the witness not to answer.

10  BY MS. CHUANG:
11       Q.  Who specifically discussed the use of DACA
12  information for immigration enforcement purposes?
13       A.  It was part of the general discussion to
14  inform the Acting --
15           MR. GARDNER:  Objection.  She's asking for
16  the identity of names, which we are not asserting
17  privilege over.  To the extent that you want to get
18  into substance, we do assert that that is subject to
19  the deliberative process privilege.
20           And we instruct you not to answer.
21           MS. CHUANG:  No speaking objections, please.
22           MR. GARDNER:  Counsel, I'm trying to help the
23  witness respond to your questions in a way that does
24  not implicate privilege.
25           MS. CHUANG:  If he misunderstand my question,
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1  acting secretary about the implications of a possible
2  end of DACA.
3       Q.  Did you specifically discuss the use of DACA
4  information for immigration enforcement purposes at
5  the August 21 meeting?
6       A.  No, I don't recall discussing that.
7       Q.  Did Thomas Homan discuss the use of
8  information for immigration enforcement purposes at
9  the August 21 meeting?

10       A.  I don't recall specifically who discussed it,
11  but I do recall that there was a discussion.
12       Q.  What was the specific discussion relating to
13  DACA information being used for immigration
14  enforcement purposes?
15           MR. GARDNER:  Objection.
16           Instruct the witness not to answer.
17           Calls for the disclosure of information
18  subject to the deliberative process privilege and the
19  attorney-client privilege.
20  BY MS. CHUANG:
21       Q.  Were there any other conversations or
22  meetings outside of this particular meeting in which
23  the use of DACA information was discussed?
24       A.  Not that I'm aware of.
25       Q.  So you personally didn't participate in any
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1  would it be fair to say you weigh the costs and
2  benefits of policy options?
3       A.  Generally speaking, yes.
4       Q.  And the more the benefits of an option
5  outweigh the costs, the better a policy it is?
6       A.  Oftentimes, yes.
7       Q.  Are there any times when a policy option is
8  worse even though its benefits outweigh its costs more
9  than any other option?

10       A.  Well, there may be.  I don't know.  Political
11  science discussion.
12       Q.  In your career in government, have you ever
13  encountered such a situation?
14       A.  Generally speaking, you try to do the right
15  thing.
16       Q.  I appreciate that.  My question was about
17  whether you'd ever encountered a situation when in
18  weighing different policy options the best option was
19  one where its costs exceeded its benefits more than
20  any other option?
21       A.  Maybe.  I don't recall a specific incident
22  like that.  I'm sure you're going to take me there.
23       Q.  So in considering the rescission of DACA, one
24  policy option was to rescind DACA; is that correct?
25           MR. GARDNER:  Objection.  Calls for
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1  disclosure of information subject to deliberative
2  process privilege.
3           Instruct the witness not to answer.
4  BY MR. BERENGAUT:
5       Q.  Prior to the rescission of DACA, DACA was a
6  policy of the DHS.  Is that fair to say?
7       A.  Yes.
8       Q.  Did that policy have policy benefits and
9  costs?

10           MR. GARDNER:  Objection.  Calls for
11  speculation.  Lack of foundation.
12           THE WITNESS:  Repeat the question, please.
13  BY MR. BERENGAUT:
14       Q.  Did DACA as a policy have costs and benefits?
15       A.  Those are matters of opinion.
16       Q.  Let me ask my question again.  Did DACA as a
17  policy have costs and benefits?
18           MR. GARDNER:  Same objections.
19           THE WITNESS:  I'm sure it did.
20  BY MS. CHUANG:
21       Q.  Do you have an understanding of what some of
22  the benefits of DACA as a policy are?
23       A.  So there were clear benefits of DACA to the
24  beneficiaries of DACA.
25       Q.  Right.  You already testified about the
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1           MR. GARDNER:  Objection.  Lack of foundation.
2           THE WITNESS:  No, not at the moment.
3  BY MR. BERENGAUT:
4       Q.  Do you have an understanding of any policy
5  costs of the DACA program?
6       A.  Yes.
7       Q.  What is that understanding?
8       A.  Again, you have a large body of people who
9  are in legal limbo, and that's not a good policy.

10       Q.  Do you have an understanding of any other
11  policy costs of the DACA program?
12       A.  No.  I'd be happy to answer questions, but I
13  don't, off the top of my head, know.
14       Q.  Now, this policy cost that you described of
15  individuals being in legal limbo, have you seen any
16  documents relating to that policy cost?
17       A.  No.
18       Q.  Have you had any communications with anyone
19  else at DHS relating to that policy cost?
20       A.  No.
21       Q.  To your knowledge, was that policy cost
22  considered in connection with the decision to rescind
23  DACA?
24           MR. GARDNER:  Objection.  Calls for
25  disclosure of information subject to deliberative
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1  process privilege.
2           I instruct the witness not to answer.
3           MR. BERENGAUT:  Sorry.  I was receiving a
4  note to adjust the microphone on my tie.
5           MR. GARDNER:  Everyone's a critic.
6           MR. BERENGAUT:  Is that better?
7           THE VIDEOGRAPHER:  Yes.  Thank you.
8           MR. BERENGAUT:  Thank you.
9       Q.  Let me ask you about some other policy

10  benefits of DACA.  Are you aware that DACA recipients
11  serve in this country's armed forces?
12       A.  Yes.
13       Q.  Would you say their service is a policy
14  benefit of DACA?
15       A.  We certainly thank them for their service,
16  and anyone who serves in our military deserves our
17  gratitude.
18  BY MR. BERENGAUT:
19       Q.  Can you think of any other -- now that we've
20  had a couple of other examples, any other policy
21  benefits of DACA?
22       A.  Not off the top of my head.
23       Q.  Do you have an understanding of what
24  "litigation risk" is?
25       A.  Some understanding.
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1       Q.  To your knowledge, were these other
2  administration goals in the immigration context
3  considered in connection with the decision to rescind
4  DACA?
5           MR. GARDNER:  Objection.  Calls for
6  disclosure of information subject to deliberative
7  process privilege.
8           Instruct the witness not to answer.
9  BY MR. BERENGAUT:

10       Q.  To your knowledge, was the administration
11  goal of constructing a wall on the border between the
12  United States and Mexico considered in connection with
13  the decision to rescind DACA?
14           MR. GARDNER:  Objection.  Calls for
15  disclosure of information subject to deliberative
16  process privilege.
17           I instruct the witness not to answer.
18  BY MR. BERENGAUT:
19       Q.  If we could go back to the administrative
20  record exhibit, which I believe is Exhibit 1.  It's
21  the document you have right in front of you.  And if
22  we could go back to what --
23           MR. GARDNER:  Exhibit 3?
24           MR. BERENGAUT:  I'm sorry.  Was the
25  administrative record Exhibit 3?  Yeah.  Exhibit 3.
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1  specific meetings.
2       Q.  We've talked about policy goals, and I'd like
3  to ask a question about political goals.  Do you know
4  what a "political goal" is?
5       A.  Why don't you explain to me what you mean by
6  "political goal."
7       Q.  An example of a political goal would be to
8  win an election.  Is that an example that is
9  consistent with your understanding of that term?

10       A.  Yes.
11       Q.  Do you have an understanding of what a
12  political goal is?
13       A.  I believe I do.
14       Q.  What is that understanding?
15       A.  That would be -- sorry.  We've been here a
16  long time.  Something like what you described.
17  Something that you would achieve politically, such as
18  winning an election.
19       Q.  To your knowledge, during the discussions
20  related to the rescission of DACA in which you
21  participated, did anyone discuss any political goals?
22           MR. GARDNER:  Objection.  Calls for
23  disclosure of information subject to deliberative
24  process privilege.
25           I instruct the witness not to answer.
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1  BY MR. BERENGAUT:
2       Q.  Have you seen any documents relating to the
3  rescission of DACA that referenced political goals?
4       A.  No.  I don't recall any such document.
5       Q.  Are you aware -- this goes back to what I was
6  asking about the administration's policy objectives in
7  the immigration context.  As part of those policy
8  objectives, the administration has an agenda for
9  legislation with, like, Congress to enact; is that

10  correct?
11       A.  Yes.
12       Q.  To your knowledge, did the administration's
13  legislative agenda before Congress come up in any
14  discussions relating to the rescission of DACA?
15           MR. GARDNER:  Objection.  Calls for
16  disclosure of information subject to deliberative
17  process privilege.
18           Instruct the witness not to answer.
19  BY MR. BERENGAUT:
20       Q.  Have you seen any document relating to the
21  rescission of DACA that discusses the administration's
22  legislative agenda?
23       A.  No.
24       Q.  Earlier in your deposition you talked about
25  the voices within DHS that fed into the
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1           MR. GARDNER:  You can answer the "yes" or
2  "no" to the question, and then when we get to the
3  substance, we'll take it question by question.
4           THE WITNESS:  So sorry.  Can you repeat the
5  question?
6  BY MS. MORRISSON:
7       Q.  Have you asked anyone what will happen to
8  DACA recipients if DACA is terminated and there is no
9  legislative action?

10       A.  I'm not sure I asked anyone, but there was a
11  discussion of that.
12       Q.  And when was that discussion?
13       A.  Very same meeting.
14       Q.  Do you recall who asked that question?
15       A.  I don't.
16       Q.  Do you recall if an answer was provided to
17  that question?
18       A.  I don't recall there being a definitive,
19  specific answer.  I recall there being a discussion of
20  what could happen.
21       Q.  Okay.  And was one of the possibilities that
22  DACA recipients could be removed from the
23  United States?
24           MR. GARDNER:  Object.  Instruct the witness
25  not to answer as calling for disclosure of information
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1  subject to deliberative process privilege.
2  BY MS. MORRISSON:
3       Q.  Earlier, you testified about a conversation
4  you had with John Kramer from the western hemisphere
5  bureau of the Department of State.  Do you recall that
6  testimony?
7       A.  I do.
8       Q.  You said that in the context of that
9  conversation, you discussed that Mexico would be

10  especially impacted if DACA were terminated?
11       A.  Yes.
12       Q.  And you testified that if DACA were
13  terminated and a large number of Mexicans were removed
14  from the United States that would have a large impact
15  on Mexico's economy on foreign relations.
16       A.  I believe I said it could.  There was a
17  discussion of whether there would be an impact, what
18  that impact might be.
19       Q.  Was one of the considerations if a large
20  number of Mexicans were removed from the
21  United States?
22       A.  I'm sorry?
23       Q.  I believe you said in terms of the
24  potentially large impact on Mexico's economy, one of
25  the factors would be if a large number of Mexicans
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1  the different privileges that were being asserted
2  today by your counsel.
3           You've asserted a number of privileges,
4  including the deliberative process privilege.  I
5  wanted to just understand the scope and the extent of
6  that privilege and what you're asserting.
7           MR. GARDNER:  Sure.  We've actually asserted
8  two privileges today.  The first is the
9  attorney-client privilege, and that relates to the

10  fact that as the Ambassador testified, members from
11  the office of general counsel were in that meeting in
12  a confidential setting, providing legal advice that
13  was received by other members of the Department of
14  Homeland Security.
15           With respect to deliberative process
16  privilege, we've tried to be very, I think narrow in
17  its assertion, allowing you to get the identities of
18  individuals who participated in meetings, the high
19  level topics addressed at those meetings, but the
20  substantive deliberations are classic deliberative
21  predecisional information that is subject to the
22  federal deliberative process privilege.
23           MS. CHUANG:  Are you invoking the
24  deliberative process privilege as to any substantive
25  statement that was made during those meetings that we
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1  discussed today irrespective of whether the
2  communication was advice or factual statements?
3           MR. GARDNER:  We are objecting to information
4  that is deliberative and predecisional.
5           MS. CHUANG:  I'm sorry.  I don't think that
6  you answered my question.
7           MR. GARDNER:  I feel like I did.  I'm sorry.
8  I'm not trying to be obstreperous.  I mean deliberate
9  process privilege covers information that's delivered

10  in predecisional.  When I made those objections, it
11  was to cover precisely that information.  We can have
12  a disagreement about that, although I don't know that
13  doing that in front of the witness is going to be
14  productive, but that is the scope of our privilege
15  assertion.
16           MS. CHUANG:  So I just want to understand
17  that you're invoking the deliberative process
18  privilege to cover all communications that occurred
19  during those meetings --
20           MR. GARDNER:  No --
21           MS. CHUANG:  -- the substance of all
22  communication that occurred during those meetings.
23           MR. GARDNER:  The substance of those
24  conversations that are deliberative and predecisional
25  are subject to the deliberative process privilege, and
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1  therefore, the privilege has been invoked and the
2  witness has been instructed not to answer.
3           MS. CHUANG:  Were there any substantive
4  statements that fall outside of that scope of the
5  deliberative process?
6           MR. GARDNER:  Well, I mean the witness has
7  testified at a high level of generality the topics
8  that were addressed at the meeting.  We did not lodge
9  objections to that.  But the specific conversations

10  that contain deliberative predecisional information we
11  did object to, and we did instruct the witness not to
12  answer.
13           MS. CHUANG:  Okay.  Thank you.
14           MR. GARDNER:  You're welcome.
15           MS. CHUANG:  Let's take a two-minute break.
16           THE VIDEOGRAPHER:  Off the record at 11:49.
17           (A recess was taken from 11:49 a.m.
18           to 11:51 a.m.)
19           THE VIDEOGRAPHER:  We're back on the record
20  at 11:51.
21
22                       EXAMINATION
23  BY MS. CHANG:
24       Q.  Good morning, Mr. Nealon.  My name is Cecilia
25  Chang, and work for the National Immigration Law
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3                 SAN FRANCISCO DIVISION
4

THE REGENTS OF THE UNIVERSITY OF   ) Case No.
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9                                    )
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10 SECURITY and ELAINE DUKE, in her   )
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12                                    )
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13 -----------------------------------)
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16                  Tuesday, October 17, 2017
17                         - - -
18
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1 I'm comfortable I'm pretty correct.

2      Q.  I appreciate that, and I do know, obviously,

3 this was a while ago.  So based on the conversations

4 about DACA that you were part of at that time, do you

5 remember hearing a concern that undocumented people

6 would be hesitant to sign up for DACA because they

7 were giving sensitive information to the government?

8 Do you remember that concern generally from that time

9 period?

10      A.  Generally, I do.  And that it was also coming

11 from outside, meaning, if I may --

12      Q.  Please.

13      A.  That as I recall -- and again, over five

14 years, public statements, internal working group

15 statements, questions tend to blur a bit, but I

16 believe there were even questions from the Hill,

17 Capitol Hill and the public, what would happen to that

18 information once provided.

19      Q.  So you remember that issue being something

20 that was discussed in these working groups, sort of

21 how to address that concern?

22          MR. GARDNER:  Objection.  Mischaracterizes

23 the witness' testimony.

24          THE WITNESS:  Could you restate the question?

25 BY MR. DETTMER:
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1      Q.  Sure.  So we just talked about this concern

2 that was in the air at the time; right?

3      A.  Uh-huh.

4      Q.  I gather that you don't have specific

5 recollection of specific comments that were made.

6          My question is -- maybe I'm rephrasing it all

7 together -- what do you remember about the internal

8 discussions at USCIS about that topic?

9          MR. GARDNER:  Objection to the extent it

10 calls for disclosure of information subject to

11 deliberative process privilege.

12          If you can answer that question without

13 revealing deliberative information, you can answer.

14 Otherwise, I'd instruct you not to answer.

15          THE WITNESS:  I don't believe I can.

16 BY MR. DETTMER:

17      Q.  Do you remember being concerned about that

18 issue?

19      A.  My personal --

20      Q.  Yes.

21      A.  -- concern?

22          No, I do not.

23      Q.  And why not?

24      A.  So from my perspective as head of legislative

25 affairs, but also working in the immigration sphere,
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1 at least from 2006 on, I saw that if -- my belief was

2 that if we were asking for information and setting

3 parameters on how it would be used, as in all the many

4 benefit types and requests in this case, that we would

5 keep our word, that DHS would keep our word, USCIS

6 would keep our word.

7          I understand the concern and -- but my belief

8 was if the program was being built and the assurance

9 that was being provided, within parameters which was

10 set out in our FAQs, that we would intend to keep

11 that.

12      Q.  So -- and we'll look at the FAQs.

13      A.  Sure.

14      Q.  Without pretending to quote from them, the

15 basic word that was given was that that information

16 would not be used for enforcement purposes, with some

17 caveats?

18      A.  With some caveats, and actually, yes, the

19 immigration specifically, if I recall -- I don't have

20 them in front of me.  But that FAQ by which we

21 governed the program, rather uniquely among other

22 elements that we administer, did say that the

23 information provided for DACA request purposes would

24 not be provided for immigration enforcement purposes

25 but could be provided for other reasons.  National
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1      A.  I would say somewhere in between.

2      Q.  Okay.  And who were the people who spoke the

3 most?  The ones that you just identified?

4      A.  I would say almost all of those spoke, not

5 necessarily equally but quite a bit.

6      Q.  And who talked the most?  Obviously, General

7 Kelly was leading the meeting.  Who else?

8      A.  General Kelly.  Acting Secretary Duke, the

9 attorney general.  As I recall, Don McGhan, Stephen

10 Miller.  Marc Short, to your point, less so --

11      Q.  Okay.

12      A.  -- strategy.  And Director Mulvaney.

13      Q.  Less so?

14      A.  As I recall, probably less so than those

15 others.

16          MR. DETTMER:  Okay.  In the interest of time,

17 I mean I gather from our exchange that you're going to

18 assert the privilege objections to all my questions

19 about what did each one of these people say.

20          MR. GARDNER:  And just to be absolutely clear

21 with you, that's right.  I'm really trying to give you

22 as much latitude as reasonably possible.  We would

23 assert both the attorney-client privilege,

24 deliberative process privilege, and potentially the

25 Presidential communications privilege over the subject
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1 matter, the substance of the deliberative nature of

2 that meeting.  So that's correct.

3          MR. DETTMER:  Okay.  I appreciate that.

4 Well, I don't appreciate that.

5          MR. GARDNER:  We're not going to resolve this

6 right here, I imagine, but I appreciate you

7 understanding our position.

8          MR. DETTMER:  Yeah.  And I just want to make

9 sure there's not going to be -- because obviously,

10 this is, you know, going to have to go to the judge.

11          MR. GARDNER:  Of course.  Of course.

12          MR. DETTMER:  You know I just -- in the

13 interest of everybody's time --

14          MR. GARDNER:  I appreciate that.

15          MR. DETTMER:  -- there's not going to be any

16 kind of waiver or argument that you guys are making

17 for me not going through the motions of asking all

18 these questions.

19          MR. GARDNER:  No.  In fact, if you want to

20 ask the ultimate question of what substantively was

21 decided, I can lodge the objections, instruct him not

22 to answer, and you can him if he's going to follow my

23 instruction, and I feel like that will really preserve

24 your ability to bring this up should you choose to do

25 so.

Page 82

Veritext Legal Solutions
212-279-9424 www.veritext.com 212-490-3430

1 matter, the substance of the deliberative nature of

2 that meeting. So that's correct.

19 MR. GARDNER: No. In fact, if you want to
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1          MR. DETTMER:  Let us go through that process.

2      Q.  So what was the -- actually, let me ask you a

3 question I think you can answer within the scope of

4 what your lawyer is telling you.

5          Was a decision actually reached at this

6 meeting?

7          MR. GARDNER:  You can answer that with a

8 "yes" or a "no" without going into detail.

9          THE WITNESS:  Not an ultimate decision.  So I

10 guess no to that.

11 BY MR. DETTMER:

12      Q.  Okay.  A tentative decision?

13      A.  In part, yes.

14      Q.  Okay.

15          MR. GARDNER:  It's bigger than a bread box.

16 It's two words.

17          THE WITNESS:  Right.  It's hard.

18          MR. GARDNER:  We're in this together, my

19 friend.

20          THE WITNESS:  All three of us, actually.

21 BY MR. DETTMER:

22      Q.  Okay.  Well, then in order to preserve the

23 fight for judicial resolution, what was the decision

24 that was -- or the partial decision that was

25 eventually reached at this meeting?
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1          MR. GARDNER:  Objection.  The disclosure of

2 that information would be subject to the

3 attorney-client privilege, the deliberative process

4 privilege, and potentially the Presidential

5 communications privilege.

6          I instruct the witness not to answer.

7 BY MR. DETTMER:

8      Q.  And sir, are you going to follow your

9 attorney's instruction?

10      A.  Yes.

11      Q.  And just so we're clear, we're going to sort

12 of wrap all of the sub questions into that.

13          MR. GARDNER:  That's perfectly acceptable.  I

14 appreciate your professionalism.

15          MR. DETTMER:  No.  No.  Likewise.  And we'll

16 get this worked out.  See what Judge Alsup wants to

17 do.

18      Q.  So apart from -- I guess the way we got to

19 that whole series of questions and answers and

20 objections was asking you about communications at the

21 White House.  Apart from that meeting that I think

22 we've explored as much as we can today, have you had

23 any communications with -- actually, I'm going to have

24 to clarify that.

25          I understand you've had communications with
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1 BY MR. DETTMER:

2      Q.  All right.  It won't surprise you to hear I

3 have a few follow-up questions from our earlier

4 discussion.  So one question, I think you mentioned

5 that you had some communications with your staff

6 following that August 24 meeting.  Obviously not

7 getting into the substance of them for now.  One of

8 the things that you, I think, mentioned was that they

9 were working on various tasks related to DACA at the

10 time; is that right?

11      A.  Yes.

12      Q.  What were they doing with respect to DACA at

13 that time?  So I guess we're talking about, you know,

14 the week following August 24?  What was your staff

15 doing with respect to DACA at that time?

16      A.  So with respect to the DACA program at large

17 or the rescission --

18      Q.  Let's start with that.  How about -- well,

19 actually, why don't we start with the rescission.

20 What tasks did they have?

21          MR. GARDNER:  So I had understood you to be

22 asking about the DACA program more generally, which I

23 have no objection to.  If the question is about issues

24 relating to DACA rescission, I would object on the

25 bases of deliberative process privilege.
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1          If you can answer that question without

2 getting into deliberative process making, please

3 answer the question.

4          THE WITNESS:  With respect to the rescission?

5          MR. GARDNER:  As I understood his question.

6 BY MR. DETTMER:

7      Q.  Yeah.

8      A.  So outside the decision for rescission --

9      Q.  Yeah.

10      A.  -- but continuing to gather review data on

11 DACA requesters, recipients, program parameters as

12 being currently operated.

13      Q.  So without giving me sort of -- and again,

14 I'm asking the questions in this way --

15      A.  Sure.

16      Q.  -- just to try to get what we can, you know,

17 in the absence of a ruling thus far.

18          Without giving sort of the substance, were

19 they gathering data to inform the decision-making

20 process on DACA rescission?

21      A.  Yes.

22          MR. DETTMER:  Okay.  Were they -- so

23 okay.  Let's put that to the side because I would like

24 to ask all sorts of substantive questions about that.

25 You're going to give an instruction, and you're going

Page 101

Veritext Legal Solutions
212-279-9424 www.veritext.com 212-490-3430

1 If you can answer that question without

2 getting into deliberative process making, please

3 answer the question.

4 THE WITNESS: With respect to the rescission?

5 MR. GARDNER: As I understood his question.

Case 3:17-cv-05211-WHA   Document 98-2   Filed 10/24/17   Page 11 of 15



1 position to have some role in the decision making?

2      A.  Not necessarily, but I can explain.

3      Q.  Please do.

4      A.  So the ombudsman has by the definition the

5 title of ombudsman, oversees partners with our agency,

6 and so therefore, has opinions on our operations and

7 involves themselves appropriately with the work or

8 operations on decisions sometimes may, usually does

9 not from a guidance perspective.

10      Q.  Okay.  Well, just to go through the

11 formalities, what was discussed at that August 21

12 meeting?

13          MR. GARDNER:  Objection.  Calls for

14 disclosure of information subject to deliberative

15 process privilege as well as the attorney-client

16 privilege.

17          I instruct the witness not to answer.

18          THE WITNESS:  And I follow my counsel's lead.

19          MR. DETTMER:  If I didn't say that I'm going

20 to observe the formalities, you think I could have

21 slipped that through?

22          MR. GARDNER:  I think so.  I'm still in a

23 lunch coma right now.

24          THE WITNESS:  Looking at these different

25 options to keep it going.
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1 BY MR. DETTMER:

2      Q.  Was there any follow-up to that August 21

3 meeting that you were part of?

4      A.  Yes.

5      Q.  Can you describe that.

6          MR. GARDNER:  Objection.  Calls for

7 disclosure of information and subject to the

8 deliberative process privilege and potentially the

9 attorney-client privilege.

10          I instruct the witness not to answer.

11 BY MR. DETTMER:

12      Q.  So --

13      A.  I agree.  I concur, yes.

14      Q.  So let me just back off of that just a little

15 bit --

16      A.  Sure.

17      Q.  -- and ask you without divulging the

18 substance of the follow-up conversations, how many

19 were there, who were they with, when did they happen?

20          MR. GARDNER:  Objection.  Compound.  Can we

21 do it question by question?  I'm not trying to --

22          MR. DETTMER:  No.  Sure.

23      Q.  I'm trying to do it in a way that --

24      A.  Understood.

25      Q.  How many follow-up conversations do you
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1      A.  So I recall, I think Gene and I discussed and

2 we prepared information, you know, pulling data and

3 information.  So it was prior to the August 21

4 meeting.  I just don't really recall kind of the

5 cadence of that.

6      Q.  And by "Gene," are you referring to

7 Mr. Hamilton?

8      A.  Uh-huh.

9      Q.  And were these communications via E-mail?

10      A.  So yes with respect to the data questions.

11 That's what I recall.

12      Q.  Do you recall if these E-mails were of the

13 type that you turned over to counsel, your counsel?

14      A.  As referenced to Ethan, I asked of EIT and my

15 counsel team to review all my E-mails and pull up what

16 was responsive.

17      Q.  Sure.  How did you understand that the basis

18 for rescinding DACA would be the illegality of the

19 program as articulated by Secretary Duke's rescission

20 memo?

21          MR. GARDNER:  Objecting to the extent --

22 well, a couple of objections.  1, mischaracterizes the

23 witness' prior testimony.

24          But 2, objection to the extent that that

25 question is implicating the deliberative process

Page 248

Veritext Legal Solutions
212-279-9424 www.veritext.com 212-490-3430

17 Q. Sure. How did you understand that the basis

18 for rescinding DACA would be the illegality of the

19 program as articulated by Secretary Duke's rescission

20 memo?

21 MR. GARDNER: Objecting to the extent --

22 well, a couple of objections. 1, mischaracterizes the

23 witness' prior testimony.

24 But 2, objection to the extent that that

25 question is implicating the deliberative process

Case 3:17-cv-05211-WHA   Document 98-2   Filed 10/24/17   Page 14 of 15



1 privilege, and to the extent you're asking him for

2 deliberations, I'll instruct the witness not to

3 answer.

4          THE WITNESS:  I'll follow counsel's advice.

5 BY MR. LEE:

6      Q.  You agree with me that as articulated by

7 Secretary Duke in the rescission memo, that the basis

8 for rescinding the DACA program is because it is an

9 unlawful program?

10          MR. GARDNER:  Objection.  Mischaracterizes

11 the document.

12          THE WITNESS:  As described -- the Secretary

13 described her reasons in the memo.

14 BY MR. LEE:

15      Q.  And when did you first come to understand

16 that those reasons, as she articulated in her memo

17 would be the reasons for rescinding DACA?

18      A.  I mean I'm pausing because I'm not quite

19 sure.  The -- there are several factors sort of

20 leading to what I think I understand your question to

21 be.

22      Q.  I can clarify, and I apologize.

23      A.  My apologies, probably with the time.

24      Q.  Not at all.  For present purposes I'm

25 referring only to the reasons that were articulated by
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1      Q.  That's very helpful.  Thank you.

2          I want to go back also to our prior

3 discussion about your contacts with the White House in

4 your current position.  Under the prior

5 administration, my understanding is that your

6 interactions with the White House included

7 interactions with domestic policy counsel, the NSC,

8 OMB and leg affairs?

9      A.  Correct.

10      Q.  Can you explain to me, with respect to the

11 DPP (sic), how those interactions arose?

12          MS. DAVIS:  I'm going to object on the

13 grounds of privilege, the deliberative process

14 privilege with respect to any of the content of

15 meetings with White House officials.

16          I instruct you not to answer with respect to

17 content.

18          THE WITNESS:  I mean they wanted somebody

19 from ICE to be involved in the conversations, and

20 since I was running operations, I was the person that

21 was sent to those meetings, and we seemed to work well

22 together.  So I kept getting invited.

23 BY MR. LEE:

24      Q.  So just speaking specifically about the

25 DPP --
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1 BY MR. LEE:

2      Q.  If you can just say that last name once more,

3 slowly for me.

4      A.  Loiacono.

5      Q.  Loiacono?

6      A.  Yes.

7      Q.  And was this conversation with Mr. Loiacono

8 in a professional context or in sort of in a --

9 through a personal relationship?

10      A.  Professional.

11      Q.  What was the occasion by which you -- how did

12 you have occasion to speak with Mr. Loiacono?

13      A.  He's my attorney, my primary, principal

14 attorney that I go to when I have questions.  We meet

15 periodically to discuss either areas of concern that I

16 have, or he kind of updates me on issues that he's

17 working on with the Office of General Counsel.

18      Q.  So was this -- how often do you speak with

19 him?

20      A.  Almost daily.

21      Q.  So was it in the course of one of these daily

22 conversations that you learned from him of the

23 possibility that DACA would be rescinded or amended?

24      A.  Yeah.  We talked about, you know, if it was

25 to be amended or --
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1          MS. DAVIS:  At this point I'm going to object

2 on the basis of the attorney-client privilege and

3 instruct the witness not to answer about the content

4 of his conversations with Mr. Loiacono with respect to

5 this subject.

6 BY MR. LEE:

7      Q.  When, in spring 2017, did this conversation

8 occur?

9      A.  I don't recall the specific date.

10      Q.  How do you know that it was the spring?

11      A.  Because ever since the executive orders came

12 out, we've been reviewing all of ICE policies and

13 procedures to make sure that they're aligned with the

14 executive orders.

15      Q.  Was this conversation in person?

16      A.  Yes.

17      Q.  Were there any subsequent conversations with

18 Mr. Loiacono in which the general subject matter was

19 either the amendment or rescission of DACA?

20          MS. DAVIS:  Again, I'm going to object on the

21 basis of the attorney-client privilege with respect to

22 the substance of his conversations with Mr. Loiacono.

23          I'm going to instruct the witness not to

24 answer.

25          MR. LEE:  May he answer "yes" or "no"?
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1          MS. DAVIS:  Can you repeat the question?

2          MR. LEE:  Of course.

3      Q.  Were there any subsequent conversations with

4 Mr. Loiacono in which the general subject matter was

5 either the amendment or the rescission of DACA?

6          MS. DAVIS:  I think you're asking about the

7 subject of those conversations, and the fact that he

8 spoke with them about those subjects would be a

9 privileged fact under the attorney-client privilege.

10          MR. LEE:  Counsel, this is a question about

11 subject matter, not as to the content of what was

12 discussed regarding the potential amendment or

13 rescission of DACA, and I think this is clearly

14 contemplated by Judge Alsup's recent order with

15 respect to allowable lines of questioning in this

16 case.

17          And I mean, and for the record, in

18 yesterday's deposition your colleague, Mr. Gardner --

19 and you're welcome to confer with him -- has permitted

20 the witness to answer these questions at least at a

21 minimum with a "yes" or "no" answer.

22          So I'm going ask you that question once more,

23 and if you'd like to go off the record to confer with

24 Mr. Gardner or anybody else or review Judge Alsup's

25 order from yesterday, we can do that.  But I will ask
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1 that question once more and ask for a "yes" or "no"

2 answer, and you can let me know what you decide.

3          MS. DAVIS:  Can you just hold on one second?

4          MR. LEE:  Of course.

5          (Ms. Davis and Mr. Arnold conferred

6          sotto voce.)

7          (Pause in proceedings.)

8          MS. DAVIS:  Can we go off the record so my

9 colleague and I can consult.

10          MR. LEE:  Absolutely.

11          THE VIDEOGRAPHER:  We're going off the

12 record.  The time on the video is 11:40 a.m.

13          (A recess was taken from 11:40 a.m.

14          to 11:43 a.m.)

15          THE VIDEOGRAPHER:  We're back on the record.

16 The time on the video is 11:54 a.m.

17 BY MR. LEE:

18      Q.  Mr. Miller, you understand you are still

19 under oath?

20      A.  Yes, I do.

21      Q.  So let me go back to the question that was

22 pending.  You discussed a spring 2017 meeting with

23 Mr. Loiacono in which he referenced the possible

24 amendment of rescission of DACA; correct?

25          MS. DAVIS:  Objection to the characterization
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1 purpose of that request?

2      A.  I believe it was just to update something

3 that we had reported previously, and that was the

4 first ask of the new administration on something we

5 had generated for the previous administration.

6      Q.  When you say, "first ask," what do you mean

7 by that?

8      A.  The first time the new administration had

9 asked us to produce metrics on subsequent -- persons

10 who we took an enforcement action against subsequent

11 to being granted DACA.

12      Q.  Was this the first ask of metrics from you

13 whatsoever from the Trump administration?

14      A.  Well, I mean it wasn't asked directly to me.

15 There's been other -- you know, other reporting

16 requirements that we have on a regular, reoccurring

17 basis.

18      Q.  But with respect to the metrics you were

19 involved in compiling since the beginning of this new

20 administration, was this request the first one that

21 you received?

22      A.  No.

23      Q.  What were some other metrics that you were

24 asked to provide for the new administration?

25          MS. DAVIS:  Counsel, I'm going to object to
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23 Q. What were some other metrics that you were

24 asked to provide for the new administration?

25 MS. DAVIS: Counsel, I'm going to object to

Case 3:17-cv-05211-WHA   Document 98-3   Filed 10/24/17   Page 8 of 18



1 questions with respect to work product that has been

2 requested under the deliberative process privilege.  I

3 should have made this objection before with respect to

4 the other work product.  However, I'm going to

5 instruct the witness to not answer with respect to

6 work product that was asked of him predecisional to

7 any decisions that were made in consideration of that

8 information.

9          MR. LEE:  The existence of the work product

10 or the content of the work product?

11          MS. DAVIS:  Well, we've talked about the

12 content of the work product, which I think reveals

13 what was asked for and what was considered, or at

14 least what was asked for, and I think that does expose

15 an element of the deliberative process predecisional

16 to policies or decisions that were used -- or that

17 were made at a higher level.  So I'm going to object

18 with respect to more questions about the content of

19 any work product that Mr. Miller created.

20          MR. LEE:  As it relates to DACA.

21          MS. DAVIS:  As it relates to DACA or to any

22 other decision that was made by the department in

23 which this was a request in order to -- you know,

24 through the deliberative process to consider

25 information in forming such a decision.
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1          MR. LEE:  Well, with respect, Counsel, your

2 definition of the deliberative process privilege,

3 there was no limiting principle.  I mean that

4 essentially exempts -- or your instructions are then

5 to ask Mr. Miller to essentially not opine on any work

6 product he's ever done with the federal government.

7          Work product is probably work that eventually

8 laid to some form of action or decision eventually

9 with the government.  So I cannot think that an

10 appropriate objection would be that even with respect

11 to work product that does not relate to DACA that the

12 deliberative process privilege applies.

13          MS. DAVIS:  Okay.  Perhaps we can lay a

14 foundation, then, with respect to the request, the

15 existence of work product and, I guess, a particular

16 decision or consideration that that request was

17 related to.

18          MR. LEE:  That's fair.  And I will do that.

19 Thank you.

20      Q.  Mr. Miller, you indicated that you have

21 compiled metrics to the Trump administration prior to

22 the specific request relating to the aggregate numbers

23 of DACA beneficiaries that ICE has taken enforcement

24 action against; is that correct?

25      A.  Yes.
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1 MR. LEE: Well, with respect, Counsel, your

2 definition of the deliberative process privilege,

3 there was no limiting principle. I mean that

4 essentially exempts -- or your instructions are then

5 to ask Mr. Miller to essentially not opine on any work

6 product he's ever done with the federal government.

7 Work product is probably work that eventually

8 laid to some form of action or decision eventually

9 with the government. So I cannot think that an

10 appropriate objection would be that even with respect

11 to work product that does not relate to DACA that the

12 deliberative process privilege applies.
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1      Q.  Were these metrics, these other metrics

2 related to DACA?

3      A.  No.

4      Q.  What was the nature those requests?  What

5 metrics were you asked to provide is probably a better

6 question?

7      A.  Well, enforcement action, a comparator pre

8 and post PEP, and metrics about UAC and family unit

9 encounters on the southwest border pre and post the

10 executive orders.

11      Q.  When you say, "the executive orders," you're

12 referring to the February executive orders by

13 President Trump?

14      A.  In January.  The ones related to our line of

15 business were issued in January.

16      Q.  That's correct, and thanks for the

17 clarification.

18          So to just make sure I understand and make

19 clear, one of the metrics was metrics involving

20 unaccompanied minors and family unit encounters on the

21 southwest border pre and post the January 2017

22 executive orders?

23      A.  Correct.

24      Q.  Thank you.

25          Any other metrics not related to DACA?
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1      A.  No.

2      Q.  With respect to the metrics you developed --

3 with respect to the metrics you developed for

4 enforcement actions against DACA beneficiaries, do you

5 know if the information you provided was used

6 publicly?

7      A.  I do not know.

8      Q.  Do you recall in any shape or fashion the

9 number of individuals, DACA beneficiaries that ICE

10 took enforcement action against according to the

11 metrics you compiled?

12          MS. DAVIS:  And I'm going to object to that

13 with respect to the deliberative process privilege to

14 the extent that you're asking for the content of that

15 metrics system itself.  If he can -- he can answer yes

16 or no, but I'm going to object to the revelation of

17 the content of that information.

18          MR. LEE:  Okay.  So you're objecting to him

19 disclosing the number.

20          MS. DAVIS:  Correct.  I believe you asked if

21 he was aware, yes or no.

22          THE WITNESS:  Could you restate, please.

23 BY MR. LEE:

24      Q.  Well, I assume you are aware that you've

25 reached a number as a result of that compilation.
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24 Q. Well, I assume you are aware that you've

25 reached a number as a result of that compilation.

8 Q. Do you recall in any shape or fashion the

9 number of individuals, DACA beneficiaries that ICE

10 took enforcement action against according to the

11 metrics you compiled?

12 MS. DAVIS: And I'm going to object to that

13 with respect to the deliberative process privilege to

14 the extent that you're asking for the content of that

15 metrics system itself. If he can -- he can answer yes

16 or no, but I'm going to object to the revelation of

17 the content of that information.

18 MR. LEE: Okay. So you're objecting to him

19 disclosing the number.

20 MS. DAVIS: Correct. I believe you asked if

21 he was aware, yes or no.
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1      A.  Yes.

2          MR. LEE:  And I think where I was going to

3 was for the number itself.  Which you're objecting?

4          MS. DAVIS:  Yes.  Under the deliberative

5 process privilege.

6 BY MR. LEE:

7      Q.  And you intend to follow that instruction?

8      A.  Yes.

9      Q.  The metrics that you compiled, I believe you

10 referenced earlier, required a request for a USCIS

11 data set; is that correct?

12      A.  Yes.

13      Q.  And this USCIS data set included the alien

14 numbers?

15      A.  Yes.

16      Q.  Names?

17      A.  I believe so, yes.

18      Q.  Addresses?

19      A.  That, I don't know.

20      Q.  Any other information?

21      A.  I'm not sure.  I didn't review the status

22 myself.

23      Q.  But the alien number, the "A" numbers and the

24 names you recall were part of this data set?

25      A.  Yes.  CIS keeps most of their data tied to
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1 A. Yes.

2 MR. LEE: And I think where I was going to

3 was for the number itself. Which you're objecting?

4 MS. DAVIS: Yes. Under the deliberative

5 process privilege.

6 BY MR. LEE:

7 Q. And you intend to follow that instruction?

8 A. Yes.
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1      Q.  And what did he say?

2      A.  Essentially that, that he had been dealing

3 with Congressional separately, and that Corey was

4 going to do that.  He wanted me to do the press and

5 have Corey do the Congressional.

6      Q.  Going back to the E-mail chain that you

7 referenced about the Congressional event, who else was

8 on that chain?

9      A.  Ray Covachi, who is the assistant director

10 for Congressional relations.  I know he was on it.

11 Maybe some of the people that work in his office.  I

12 don't recall specifically.  Since I was going to do

13 the press, I kind of dropped off the conversation

14 about the Congressional stuff.

15      Q.  Did you have any discussions with Ms. Johnson

16 prior to the press event about what you would tell the

17 press?

18      A.  That morning we went through the press packet

19 in preparation for the call.

20      Q.  What items were in the press packet?

21      A.  There was a schedule --

22          MS. DAVIS:  I'm going to object.  I think we

23 need to lay some foundation with respect to the press

24 packet to determine if it's deliberative process

25 privileged.
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20 Q. What items were in the press packet?

21 A. There was a schedule --

22 MS. DAVIS: I'm going to object. I think we

23 need to lay some foundation with respect to the press

24 packet to determine if it's deliberative process

25 privileged.
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1          MS. SAXE:  I'm happy to lay a foundation.  I

2 don't see how it would be subject to the deliberative

3 process privilege considering that a decision was

4 already made and that privilege only applies to

5 predecisional deliberations.

6          MS. DAVIS:  Sure.  The decision I have an

7 issue with is the communication to the public, not the

8 decision for DACA rescission.  So with respect to that

9 decision, talking points or other recommendations may

10 be deliberative process privileged.

11          MS. SAXE:  I'm going to go back to my

12 question, which was what items were in the press

13 packet.  I'm not sure I see how a catalog of the items

14 that were in the press packet could be subject to a

15 deliberative process privilege.

16          MS. DAVIS:  Okay.  If your question is what

17 materials, as in like the title or identification of

18 the materials, then I think that's fine.  I wouldn't

19 object to that.  I think my objection would be to the

20 content of those materials, to the extent that the

21 deliberative process privilege applies.

22          MS. SAXE:  Okay.  Well, why don't we start

23 there.

24      Q.  Mr. Miller, do you recall the specific items

25 that were included in the press packet, the documents?
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1 MS. SAXE: I'm happy to lay a foundation. I

2 don't see how it would be subject to the deliberative

3 process privilege considering that a decision was

4 already made and that privilege only applies to

5 predecisional deliberations.

6 MS. DAVIS: Sure. The decision I have an

7 issue with is the communication to the public, not the

8 decision for DACA rescission. So with respect to that

9 decision, talking points or other recommendations may

10 be deliberative process privileged.

11 MS. SAXE: I'm going to go back to my

12 question, which was what items were in the press

13 packet. I'm not sure I see how a catalog of the items

14 that were in the press packet could be subject to a

15 deliberative process privilege.

16 MS. DAVIS: Okay. If your question is what

17 materials, as in like the title or identification of

18 the materials, then I think that's fine. I wouldn't

19 object to that. I think my objection would be to the

20 content of those materials, to the extent that the

21 deliberative process privilege applies.
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1 It was either 9:30 or 10:00.  I don't remember

2 specifically.

3      Q.  How long did the call last?

4      A.  It was about an hour.

5      Q.  Going back to the other documents that were

6 in the press packet, you said there were FAQs?

7      A.  Yes, ma'am.

8      Q.  Were those the same FAQs that have since been

9 posted on the website?

10      A.  I'd have to compare the two.  Like I said, I

11 didn't review the press packet beforehand, and the

12 first time I've read the CIS FAQs is when your

13 colleague gave them to me today.

14      Q.  And you weren't involved in drafting those

15 FAQs?

16      A.  No, ma'am.

17      Q.  You said there were also suggested responses

18 to possible questions from the press included in the

19 press packet?

20      A.  Yes.

21      Q.  Were you involved in drafting those?

22      A.  No.

23      Q.  Do you recall what the expected questions

24 from the press were that were described in those RTQs?

25          MS. DAVIS:  Objection with respect to
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1 privilege, deliberative process privilege.  As I

2 explained, the suggested RTQs seem to be

3 recommendations with respect to public statements,

4 and, you know, as being predecisional to any

5 statements, I think that they are properly privileged,

6 and I'm going to instruct him not to answer unless you

7 have questions with respect to public statements that

8 he actually made that day.

9          MS. SAXE:  I disagree with your assessment

10 that the deliberative process privilege applies.  By

11 your definition, that privilege would encompass

12 essentially every action or communication or piece of

13 work product that the government prepares, and I don't

14 think that that is within the scope of that privilege.

15          I also don't think that because these

16 suggested responses were responses to questions that

17 would be coming from the press and published to the

18 public, the privilege could apply.

19          Are you instructing your client not to

20 answer?

21          MS. DAVIS:  I would instruct him not to

22 answer with any other information than what was

23 publicly said on that call that day.

24 BY MS. SAXE:

25      Q.  Are you choosing not to answer?
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1      A.  Yes.

2      Q.  Do you recall specific questions that you

3 received from the press that day?

4      A.  Yes.

5      Q.  What specific questions do you recall?

6      A.  I recall being asked what is the process for

7 the issuance of a notice to appear.  We went through

8 that process.  I was asked about are there any plans

9 to take enforcement action against people whose

10 benefits expire during the course of the maturation,

11 that two-year period, which there are no plans.  And

12 we were asked if that would change after March 6, and

13 I told them that we have no plans for anything after

14 March 6.  I believe those were the focus of the

15 questions of me, or at least the questions that were

16 referred to ICE.

17      Q.  What was the process for the issuance of a

18 notice to appear that you walked through with the

19 press?

20      A.  I told them that generally, our encounters

21 are in a custodial environment.  The officer will

22 interview the suspected illegal alien, or person who's

23 violated their status.  If they determine alien

24 removability, which is our two prong test for probable

25 cause, then they'll continue with a complete
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1 A. Yes.
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·1· ·to make, to issue reminder notices made within the

·2· ·60 days?

·3· · · · A· · I believe so, yes.

·4· · · · Q· · Were you involved in the making of those

·5· ·policies?

·6· · · · A· · I was involved in discussions about how

·7· ·we could issue notices.· I was not in the decision

·8· ·making process for that policy.· I was not part of

·9· ·the group that decided that.

10· · · · Q· · Were you consulted at all in that

11· ·decision to make --

12· · · · A· · Yes.

13· · · · Q· · -- policy?· What was the nature of that

14· ·consultation?

15· · · · A· · To offer how we might implement that

16· ·policy if it were adopted.

17· · · · Q· · What was your recommendation to how

18· ·SCOPS might implement that policy?

19· · · · · · ·MR. TYLER:· Object on the grounds of

20· ·privilege.· It is deliberative process

21· ·information.· Direct the witness not to answer.
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17· · · · Q· · What was your recommendation to how

18· ·SCOPS might implement that policy?

19· · · · · · ·MR. TYLER:· Object on the grounds of

20· ·privilege.· It is deliberative process

21· ·information.· Direct the witness not to answer.
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·1· · · · Q· · Who else was part of that meeting?

·2· · · · A· · James McCament, Tracy Renaud.· Gene

·3· ·Hamilton I believe participated by phone.· There

·4· ·was another individual -- individual on the phone

·5· ·that I don't recall his name or even where he

·6· ·worked.· I believe there may have been one or two

·7· ·others.· I couldn't recall specifically who they

·8· ·were.

·9· · · · Q· · What was the subject of that meeting?

10· ·Do you remember?

11· · · · A· · The wind down of DACA.

12· · · · Q· · Was there an agenda for that meeting?

13· · · · A· · No.

14· · · · Q· · Were there any written materials

15· ·generated for that meeting?

16· · · · A· · Not that I recall.

17· · · · Q· · Do you know if someone took notes or

18· ·minutes of that meetings?

19· · · · A· · I don't believe so.

20· · · · Q· · Were written minutes shared afterwards?

21· · · · A· · No.

22· · · · Q· · Do you know what was discussed at that
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·1· ·meeting?

·2· · · · A· · Yes.

·3· · · · Q· · What was the content of the discussion?

·4· · · · · · ·MR. TYLER:· I'll object on the grounds

·5· ·of deliberative process privilege, attorney/client

·6· ·privilege, attorney work product privilege.

·7· ·Directing the witness not to answer.

·8· · · · · · ·MR CHEN:· Just for the record I want to

·9· ·briefly note our objection to the invocation of

10· ·the deliberative process instruction in this

11· ·deposition.· First, we don't think it's

12· ·appropriate to invoke that privilege generally in

13· ·this case because plaintiffs are challenging the

14· ·agency's decision making process and even if the

15· ·privilege does apply in this case we don't think

16· ·the government has met it's burden of making a

17· ·sufficient showing of the elements in that

18· ·specific instance.· And I want to also note that

19· ·plaintiff's position is that the defendants have

20· ·waived attorney/client privilege over any

21· ·materials that bear on the legality of the DACA

22· ·program.· Defendants stated that one of DHS's
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3· · · · Q· · What was the content of the discussion?

·4· · · · · · ·MR. TYLER:· I'll object on the grounds

·5· ·of deliberative process privilege, attorney/client

·6· ·privilege, attorney work product privilege.

·7· ·Directing the witness not to answer.
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·1· · · · A· · It would not have been SCOPS.

·2· · · · Q· · Would it have been an outside vendor?

·3· · · · A· · I'm not sure of the arrangement of how

·4· ·the system gets programmed.· It would have been

·5· ·the responsibility of our Office of Information

·6· ·Technology to make that happen and how they do

·7· ·that I do not know.

·8· · · · Q· · Do you know if they would have

·9· ·contracted out to an outside vendor?

10· · · · A· · I know that they do contract out to

11· ·outside vendors.· I don't know how they -- whether

12· ·they contracted out -- you know, what they

13· ·contract out to different vendors or what they do

14· ·in-house.

15· · · · Q· · I want to turn now to your office's

16· ·implementation of the DACA termination.· Are you

17· ·familiar with Acting Secretary Duke's September 5,

18· ·2017 memo terminating the DACA program?

19· · · · A· · Yes.

20· · · · Q· · When did you first learn that the DACA

21· ·program would be terminated?

22· · · · A· · Well, I knew that it was a campaign
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·1· ·promise of the president.

·2· · · · Q· · When did you learn of the final decision

·3· ·to terminate the DACA program?

·4· · · · A· · The final decision, when it was issued

·5· ·on September 5.

·6· · · · Q· · You did not -- you didn't learn about --

·7· ·you didn't learn that the DACA program would be

·8· ·terminated prior to that date?

·9· · · · · · ·MR. TYLER:· Objection.· Vague.

10· · · · · · ·THE WITNESS:· I learned that they --

11· ·there was the meeting that I referenced before

12· ·where there were discussions about the wind down

13· ·of the DACA program.

14· ·BY MR CHEN:

15· · · · Q· · At that meeting were you aware that the

16· ·DACA program would be terminated?

17· · · · · · ·MR. TYLER:· Objection.· I will direct

18· ·the witness not to answer on grounds of privilege,

19· ·deliberative process privilege, attorney/client

20· ·privilege, attorney work product privilege.

21· · · · · · ·MR CHEN:· I just want to note for the

22· ·record that plaintiffs again object to the
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Q· · At that meeting were you aware that the

16· ·DACA program would be terminated?

17· · · · · · ·MR. TYLER:· Objection.· I will direct

18· ·the witness not to answer on grounds of privilege,

19· ·deliberative process privilege, attorney/client

20· ·privilege, attorney work product privilege.
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·1· · · · · · ·MR. TYLER:· Objection.· Argumentative,

·2· ·mischaracterizes testimony, vague, and you are

·3· ·asking for a personal opinion.

·4· ·BY MR CHEN:

·5· · · · Q· · Were you ever consulted about the

·6· ·implementation of the DACA termination?

·7· · · · A· · Yes.

·8· · · · Q· · When were you consulted?

·9· · · · A· · Prior to September 5 and then at times

10· ·after September 5.

11· · · · Q· · Let's start with consultations prior to

12· ·September 5.· When did those consultations occur?

13· · · · A· · The first meeting that I recall is the

14· ·one that I referenced earlier that was shortly

15· ·before September 5, probably the week before.

16· · · · Q· · And you said that this was an in-person

17· ·meeting.· Is that correct?

18· · · · A· · Many of us were gathered in person

19· ·around the table and there were as I recall two

20· ·participants by phone.

21· · · · Q· · Did you bring any documents to this

22· ·meeting?
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·1· · · · A· · No --

·2· · · · · · ·MR. TYLER:· -- Objection.· Asked and

·3· ·answered.

·4· ·BY MR CHEN:

·5· · · · Q· · What was the nature of the consultation?

·6· · · · · · ·MR. TYLER:· Objection.· Direct the

·7· ·witness not to answer on grounds of the

·8· ·deliberative process privilege, the

·9· ·attorney/client privilege, the attorney work

10· ·product.

11· ·BY MR CHEN:

12· · · · Q· · Did you suggest extending the September

13· ·5 deadline?

14· · · · · · ·MR. TYLER:· Same objection.· Directing

15· ·the witness not to answer.

16· ·BY MR CHEN:

17· · · · Q· · Did you suggest sending notices to

18· ·individuals to renew?

19· · · · · · ·MR. TYLER:· Same objection.· Directing

20· ·the witness not to answer.

21· ·BY MR CHEN:

22· · · · Q· · Did SCOPS make any preparations to
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Q· · What was the nature of the consultation?

·6· · · · · · ·MR. TYLER:· Objection.· Direct the

·7· ·witness not to answer on grounds of the

·8· ·deliberative process privilege, the

·9· ·attorney/client privilege, the attorney work

10· ·product.

Q· · Did you suggest extending the September

13· ·5 deadline?

14· · · · · · ·MR. TYLER:· Same objection.· Directing

15· ·the witness not to answer.

Q· · Did you suggest sending notices to

18· ·individuals to renew?

19· · · · · · ·MR. TYLER:· Same objection.· Directing

20· ·the witness not to answer.
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·1· ·discuss in a meaningful way what that -- how that

·2· ·should impact my operations.

·3· · · · Q· · Did you discuss it in any other

·4· ·capacity?

·5· · · · A· · No.· What I would say is there was

·6· ·speculation in conversations I had with colleagues

·7· ·about whether that would back prompt something

·8· ·from the department or the president.

·9· · · · Q· · Did you have other conversations?

10· · · · A· · No.

11· · · · Q· · Are you aware of Attorney General

12· ·Session's letter recommending to Secretary Duke --

13· ·Acting Secretary Duke, recommending that DACA be

14· ·terminated?

15· · · · A· · Yes.

16· · · · Q· · Did you ever have discussions about that

17· ·letter with other individuals in DHS?

18· · · · · · ·MR. TYLER:· I'll object to the extent

19· ·that the question calls for a revelation of the

20· ·consultive discussions, discussions with counsel

21· ·in regard to that subject matter.

22
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Q· · Did you ever have discussions about that

17· ·letter with other individuals in DHS?

18· · · · · · ·MR. TYLER:· I'll object to the extent

19· ·that the question calls for a revelation of the

20· ·consultive discussions, discussions with counsel

21· ·in regard to that subject matter.

16· · · ·
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·1· ·BY MR CHEN:

·2· · · · Q· · So were you -- did you have discussions

·3· ·with attorney general -- about the -- about the

·4· ·letter with other individuals in DHS?

·5· · · · · · ·MR. TYLER:· I will try to be clear with

·6· ·my objection.· To the extent that calls for an

·7· ·answer about what might have occurred at the

·8· ·meetings that Mr. Neufeld has testified about.· If

·9· ·it calls for a response that would inform you of

10· ·the subject matter of that meeting, what was

11· ·discussed, what factors were discussed I'm

12· ·directing the witness not to answer that question.

13· ·BY MR CHEN:

14· · · · Q· · To be clear, I'm asking specifically

15· ·whether you have or have not discussed that, the

16· ·letter with individuals within DHS?

17· · · · · · ·MR. TYLER:· Same objection applies.

18· · · · · · ·MR. WISHNIE:· So that the record is

19· ·clear between objection and instruction, you are

20· ·instructing him not to answer the yes or no

21· ·question?

22· · · · · · ·MR. TYLER:· I'm asking to the extent

MARTIN JONATHAN BATALLA VIDAL v ELAINE C. DUKE
DONALD NEUFELD 10/18/2017

888.445.3376
202.898.1108

www.olenderreporting.com
Worldwide Coverage

MARTIN JONATHAN BATALLA VIDAL v ELAINE C. DUKE
DONALD NEUFELD 10/18/2017

123

888.445.3376
202.898.1108

www.olenderreporting.com
Worldwide Coverage

YVer1f

So were you -- did you have discussions

·3· ·with attorney general -- about the -- about the

·4· ·letter with other individuals in DHS?

·5· · · · · · ·MR. TYLER:· I will try to be clear with

·6· ·my objection.· To the extent that calls for an

·7· ·answer about what might have occurred at the

·8· ·meetings that Mr. Neufeld has testified about.· If

·9· ·it calls for a response that would inform you of

10· ·the subject matter of that meeting, what was

11· ·discussed, what factors were discussed I'm

12· ·directing the witness not to answer that question.

· · To be clear, I'm asking specifically

15· ·whether you have or have not discussed that, the

16· ·letter with individuals within DHS?

17· · · · · · ·MR. TYLER:· Same objection applies.

18· · · · · · ·MR. WISHNIE:· So that the record is

19· ·clear between objection and instruction, you are

20· ·instructing him not to answer the yes or no

21· ·question?

MR. TYLER:· I'm asking to the extent

14· · · · Q

·2· · · · Q· ·

22· · · · · · ·M
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·1· ·that counsel is seeking or his question seeks

·2· ·information about what was discussed at this

·3· ·consultative meeting that Mr. Neufeld has

·4· ·testified in which counsel were present and which

·5· ·the termination of DACA was discussed, if that

·6· ·touches upon that meeting, that discussion then

·7· ·I'm directing him not to answer the question.· If

·8· ·you are asking did he have water cooler

·9· ·conversations with colleagues at SCOPS about the

10· ·AG's letter he can respond to that question.

11· ·BY MR CHEN:

12· · · · Q· · Did you ever discuss the termination of

13· ·DACA with Acting Secretary Duke?

14· · · · A· · No.

15· · · · Q· · Did you ever discuss the termination of

16· ·DACA with acting director of USCIS James McCament?

17· · · · A· · Yes.

18· · · · Q· · When did you have these discussions?

19· · · · A· · Again, the ending of DACA has been a

20· ·topic of conversation since DACA was instituted

21· ·and James McCament has been involved in a

22· ·leadership position of some sort for about that
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that counsel is seeking or his question seeks

·2· ·information about what was discussed at this

·3· ·consultative meeting that Mr. Neufeld has

·4· ·testified in which counsel were present and which

·5· ·the termination of DACA was discussed, if that

·6· ·touches upon that meeting, that discussion then

·7· ·I'm directing him not to answer the question.· If

·8· ·you are asking did he have water cooler

·9· ·conversations with colleagues at SCOPS about the

10· ·AG's letter he can respond to that question.

·1· ·t
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·1· · · · · · ·MR. TYLER:· Objection.· Vague.

·2· ·Argumentative.

·3· · · · · · ·THE WITNESS:· I will -- it needs to be

·4· ·clear that I didn't know about a decision, a final

·5· ·decision until the final decision was issued on

·6· ·September 5.

·7· ·BY MR CHEN:

·8· · · · Q· · So when you referenced -- when you

·9· ·characterized discussion about the wind down of

10· ·the DACA program what did you mean by wind down?

11· · · · · · ·MR. TYLER:· I'm going to direct the

12· ·witness not to answer.· He's obviously referring

13· ·to the consultative process to which we've

14· ·objected before.· So I'm going to direct the

15· ·witness not to answer on the same privileges;

16· ·attorney/client, deliberative process privilege,

17· ·attorney work product privilege.

18· ·BY MR CHEN:

19· · · · Q· · So besides the one meeting that you

20· ·referred to a week before September 5 as well as

21· ·the phone conversations were there any other

22· ·meetings in which you and Mr. McCament were
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8· · · · Q· · So when you referenced -- when you

·9· ·characterized discussion about the wind down of

10· ·the DACA program what did you mean by wind down?

11· · · · · · ·MR. TYLER:· I'm going to direct the

12· ·witness not to answer.· He's obviously referring

13· ·to the consultative process to which we've

14· ·objected before.· So I'm going to direct the

15· ·witness not to answer on the same privileges;

16· · deliberative proceattorney/client, ss privilege,es

17· ·attorney work product privilege.
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·1· ·discussed the consideration of termination of DACA

·2· ·with people outside of DHS.· Who are those

·3· ·individuals?

·4· · · · · · ·MR. TYLER:· Objection.· I believe you

·5· ·mischaracterized testimony.

·6· · · · · · ·THE WITNESS:· I have had conversations

·7· ·since the beginning of DACA about the DACA program

·8· ·and its likely end at some point with neighbors,

·9· ·relatives, many people.

10· ·BY MR CHEN:

11· · · · Q· · Did you discuss the term -- the

12· ·considerations to terminate DACA with individuals

13· ·within the government besides those that you just

14· ·previously mentioned?

15· · · · A· · Again, I have numerous colleagues and

16· ·the possibility of the termination of DACA was

17· ·widely discussed, but not in a planning sense.

18· ·More in terms of its news, it would affect our

19· ·operations and just a topic of conversation like

20· ·that.· Not for planning purposes or deliberating

21· ·how to do it.

22· · · · Q· · Were the reasons for the DACA
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·1· ·termination communicated to you?

·2· · · · A· · In the memo.

·3· · · · Q· · Were they communicated to you in any

·4· ·other way?

·5· · · · · · ·MR. TYLER:· I will again object to the

·6· ·extent that you are trying to delve into

·7· ·consultative conversations that the witness has

·8· ·already testified to in which amongst other

·9· ·participants counsel were present.· I going to

10· ·direct that he not answer that question on grounds

11· ·of privilege.· Same privileges that I have been

12· ·citing to.

13· ·BY MR CHEN:

14· · · · Q· · Just to be clear, Mr. Neufeld, I'm

15· ·simply asking whether the reasons were

16· ·communicated to you or not, besides those in the

17· ·memo, not the contents of those reasons.

18· · · · · · ·MR. TYLER:· I'll object on vagueness.  I

19· ·don't know what time we are now talking about.

20· ·BY MR CHEN:

21· · · · Q· · My question applies to any time whether

22· ·the reasons for the DACA termination?
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3· · · · Q· · Were they communicated to you in any

·4· ·other way?

·5· · · · · · ·MR. TYLER:· I will again object to the

·6· ·extent that you are trying to delve into

·7· ·consultative conversations that the witness has

·8· ·already testified to in which amongst other

·9· ·participants counsel were present.· I going to

10· ·direct that he not answer that question on grounds

11· ·of privilege.· Same privileges that I have been

12· ·citing to.
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·1· · · · Q· · And you mentioned previously that you

·2· ·have been in meetings and conversations with Gene

·3· ·Hamilton about the DACA program.· Is that correct?

·4· · · · A· · Yes.

·5· · · · Q· · And so, has he ever referred to DACA

·6· ·recipients as criminals?

·7· · · · · · ·MR. TYLER:· I'll object again to the

·8· ·extent he has identified Mr. Hamilton as having

·9· ·taken part in this meeting that the substance of

10· ·which we are objecting to on three privileges.· So

11· ·to the extent you are asking him to go back to

12· ·that meeting and report what was said by whom I'm

13· ·going to object on grounds of deliberative process

14· ·privilege, attorney/client privilege, and attorney

15· ·work product privilege.

16· · · · · · ·MR. WISHNIE:· And you are also going to

17· ·instruct the witness?· Is that right?· I want to

18· ·make a clear record here for the court.

19· · · · · · ·MR. TYLER:· -- Yes.

20· ·BY MR CHEN:

21· · · · Q· · Outside of that meeting, same question,

22· ·have you heard Mr. Hamilton refer to DACA
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·5· · · · Q· · And so, has he ever referred to DACA

·6· ·recipients as criminals?

·7· · · · · · ·MR. TYLER:· I'll object again to the

·8· ·extent he has identified Mr. Hamilton as having

·9· ·taken part in this meeting that the substance of

10· ·which we are objecting to on three privileges.· So

11· ·to the extent you are asking him to go back to

12· ·that meeting and report what was said by whom I'm

13· ·going to object on grounds of deliberative process

14· ·privilege, attorney/client privilege, and attorney

15· ·work product privilege.
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·1· ·recipients as criminals?

·2· · · · A· · No --

·3· · · · · · ·MR. TYLER:· -- Objection.· Lack of

·4· ·foundation.· You can answer.

·5· · · · · · ·THE WITNESS:· No.

·6· ·BY MR CHEN:

·7· · · · Q· · Has Mr. Hamilton ever suggested that

·8· ·DACA recipients do not deserve to be in this

·9· ·country according to your -- to your knowledge?

10· · · · · · ·MR. TYLER:· Objection.· Lack of

11· ·foundation.

12· · · · · · ·THE WITNESS:· No.

13· ·BY MR CHEN:

14· · · · Q· · To your knowledge has Mr. Hamilton ever

15· ·used a racial slur to refer to DACA recipients?

16· · · · A· · No.

17· · · · Q· · And to your knowledge has he ever

18· ·referred to DACA recipients as a population by

19· ·race?

20· · · · A· · No.

21· · · · Q· · And to your knowledge has Mr. Hamilton

22· ·ever mentioned reasons to terminate DACA besides
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21· · · · Q· · And to your knowledge has Mr. Hamilton

22· ·ever mentioned reasons to terminate DACA besides
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·1· ·the legality of the DACA program?

·2· · · · · · ·MR. TYLER:· Object.· I will direct the

·3· ·witness not to answer if this question elicits

·4· ·conversations that took place in this meeting.

·5· ·BY MR CHEN:

·6· · · · Q· · To your knowledge outside of the

·7· ·meeting?

·8· · · · A· · No.

·9· · · · · · ·MR. WISHNIE:· Let's just have a moment.

10· ·We are just about done.· We can stay on the record

11· ·for a moment.

12· ·BY MR CHEN:

13· · · · Q· · I want to return just really quickly to

14· ·the late filed applications after October 5.· So

15· ·you mentioned that there were six applications

16· ·filed late from Puerto Rico.· Is that correct?

17· · · · A· · That's correct.

18· · · · Q· · You also mentioned that you had approved

19· ·all six or accepted is the term that you used?

20· · · · A· · Directed that they be accepted.

21· · · · Q· · You directed that they be accepted.· And

22· ·did you use any criteria -- what criteria did you
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YVer1f

1· ·the legality of the DACA program?

·2· · · · · · ·MR. TYLER:· Object.· I will direct the

·3· ·witness not to answer if this question elicits

·4· ·conversations that took place in this meeting.
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UNEDITED ROUGH DRAFT - GENE HAMILTON

P-R-O-C-E-E-D-I-N-G-S 

THE VIDEOGRAPHER:  Good morning.  We

are going on the record at 9:00 a.m. on Friday --

excuse me, 9:13 a.m. on Friday, October 20, 2017.

This is media unit one of the video recorded

deposition of Gene Hamilton taken by counsel for

the plaintiff in the matter of Martin Jonathan

Batalla Vidal, et al., v.  Elaine C. Duke, Acting

Secretary of the Department of Homeland Security;

Jefferson Beauregard Sessions III, Attorney

General of the United States; and Donald J.

Trump, President of the United States.

This is filed in the United States

District Court for the Eastern District of

New York.  This deposition is being held at the

offices of the Conference of Mayors located at

1620 I Street, Northwest, Washington, D C 20006.

My name is Dan Raki from the firm of

Veritext Legal Solutions and I am the

videographer.  The court reporter this morning is

Donna Lewis from the firm Olender Court09:16:31
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UNEDITED ROUGH DRAFT - GENE HAMILTON

BY MS. TUMLIN:  

Q Okay.  And I believe I was asking you

some questions about your role in president elect

Trump's transition team.  When we broke I was

asking you about your work with Stephen Miller on

the transition team.  To try to help us get over

some of the disagreement on objections I'm going

to restate that question and limit the temporal

scope.  

So can you describe your work with

Stephen Miller on the transition team prior to

the election of President Trump?

A I don't know that we had a whole lot of

direct interaction on the transition team itself.

He was busy with the campaign.  We were focused

on transition team related matters.  We had some

interactions but I don't recall anything

specifically.

Q Okay.  And looking now only at the

period after the election day and prior to the

inauguration of President Trump can you describe10:25:50
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 810:24:55
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Q Okay. And looking now only at the

period after the election day and prior to the

inauguration of President 

10:25:42 20

10:25:47 21

2210:25:50 can you describeTrump 
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UNEDITED ROUGH DRAFT - GENE HAMILTON

your interaction with Stephen Miller while on the

transition team?  

MR. GARDNER:  You can you answer that

question to the extent you can do so without

identifying pre-decisional deliberative

information.  To the extent your answer would

include that we would instruct you not to answer

on the basis deliberative process privilege and

potentially presidential communications

privilege.

A We generally discussed the formulation

of policy.

Q Did you discuss the formulation of

immigration policy?

MR. GARDNER:  That is a question you

can answer.

THE WITNESS:  Yes.

BY MS. TUMLIN:  

Q Did you discuss the formulation of

policy with respect to the DACA program?

A Yes.10:26:34
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your interaction 

transition team? 

MR. 

Stephen Miller while on thewith 10:25:52 2

10:25:57 3

10:25:57 4

10:25:58 5

10:26:00 6

10:26:05 7

10:26:07 8

10:26:08 9

10:26:09 10

10:26:12 11

GARDNER: You can you answer that

question to the extent you can do so without

identifying pre-decisional deliberative

information. To the extent your answer would

include that we would instruct you not to answer

on the basis deliberative process privilege and

potentially presidential communications

privilege.
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UNEDITED ROUGH DRAFT - GENE HAMILTON

Q Did you discuss whether or not you felt

the DACA program should be terminated?

MR. GARDNER:  I will object and now we

are talking post November 7?

BY MS. TUMLIN:  

Q We're talking after November 7 and

prior to January 20 did you discuss whether you

felt the DACA program should be terminated with

Stephen Miller?

MR. GARDNER:  At this point we object

on the basis deliberative process privilege and

presidential communication privilege.  I instruct

the witness not to answer.

MS. TUMLIN:  Okay.  Plaintiffs take the

position that because the president had not yet

taken the oath of office that the presidential

privilege does not apply.  We preserve our right

to take up that objection and the deliberative

process privilege as well.

BY MS. TUMLIN:  

Q So again, I will try to be clear about10:27:22
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10:26:44 7

10:26:47 8

10:26:49 9

10:26:52 10

10:26:54 11

10:26:54 12

10:26:56 13

10:26:58 14

Q We're talking after November 7 and

prior to January 20 did you discuss whether you

felt the DACA program should be terminated with

Stephen Miller?

MR. GARDNER: At this point we object

on the basis deliberative process privilege and

presidential communication privilege. I instruct

the witness not to answer.

Case 3:17-cv-05211-WHA   Document 98-5   Filed 10/24/17   Page 5 of 6



   197

UNEDITED ROUGH DRAFT - GENE HAMILTON

Q To your knowledge did the day one book

include draft legislation that would effect DACA

recipientss?

A I don't recall anything that specific

it is possible but I really don't remember.

Q What were the key immigration proposal

in the day one book that you remember?

MR. GARDNER:  Objection calls for

disclosure subject to deliberative process

privilege as well as presidential privilege I

instruct him not to answer.

BY MS. TUMLIN:  

Q Have you discussed DACA with any

organization or individual outside of the federal

government?

A Is a pretty broad question.  If you can

give me just a time frame.

Q Sure.  Since inauguration day for

President Trump have you discuss DACA with any

organization outside of the federal government?

A I mean I can't say no.  I probably it01:46:01

 1

 201:44:42

 301:44:44

 401:44:47

 501:44:49

 601:44:52

 701:45:10

 801:45:15

 901:45:17

1001:45:19

1101:45:23

1201:45:29

1301:45:33

1401:45:33

1501:45:37

1601:45:39

1701:45:43

1801:45:46

1901:45:48

2001:45:53

2101:45:55

22

01:45:10 7

01:45:15 8

01:45:17 9

01:45:19 10

01:45:23 11

01:45:29 12

Q What were the key immigration proposal

in the day one book that you remember?

MR. GARDNER: Objection calls for

disclosure subject to deliberative process

privilege as well as presidential privilege I

instruct him not to answer.
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