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CO 241,11-P 

TO : Co11111:laaioner DATB: 1 5 JUL 1976 

nor.s : Sam Bernsen 
General Counsel 

SUBJECT: Lepl ·Opinion lleprd:I.Ds Service Exercise o~ Proaacutor:fal D:l.acret:Lon 

You have ae'ked for my opinion regardin3 the authority of the Service to 
exercise proaecutorial discretion in administrative proceedinaa arisins 
under the l'lmlisration and Natioaality Act. You have also asked for my 
opinion resardina the appropriate t:ime aDd 111&Dner for the axerc1ae of 
such discretion. . . 
Proaecutorial discration refers to the power of a law enforcement offi• 
cial to decide whether or not to commeDCe or proceed w.f.tb action apinat 
a possible law violator. See generally, X. Davis, Admiuistrative 1!!! 
Treat:l.aa. 1970 Supp., 14.08, at 188. This power ia apt restricted to 
those tamed prosecutors, but :1.8 also mcerc:faed by others with law 
enforcenent functions such as police and officials of various adminis
trative asenciea. ~ The power extends to both civil and cdmiaal 
cases. 38 Op. Att y Gen. 98, 102 (1934) · 

The r .. sona for the exercise of prosecuto1::l.al discretion a-re both 
practical and b\llllnitariao. there simply are not enousb reaourcea to 
enforce all of the 'J:Ulea and resulationa presently on the books. As a 
practical matte-r, therefo-re~ law enforcmant officials haft to make 
policy choicaa as to the mast effective and desirable wy in which to 
deploy thei1: l:lmited resou-rces. Thus, for example, police and prosecu
tors may choose to concentrate on apprehenaion and prosecution of 
perpetrators of violent crimes, while choos1q not to ·proceed apiMt 
those C01111d.ttins so-called "vict:lml.esa crimes," such as certain con
sensual sex acta and poaaeaaion of 81IUil1 UIOunta of marihuana. In 
addition, there are t:lmu when defects in the quality, quantity, or 
method of ptherina evidace wU1 make it difficult to prove the matter 
before a court. 

Aside from purely practical cons:f.deratlcms, it is also obvious that in 
enacttna a statute the lesialature catmot possibly contemplate all of 
the poaa:lbla circumstances in which the statute liiAY be applied. In 
soma situations, application of tha literal letter of the lav would 
aitnply be unconacionn'ble and v"uld son~ no useful pnt"poae. For 
inatanca, a prosecutor may 1o"Bll decide not to proceed as;.'linat a tem
inally :1.11 individual, oven in the prea~ence of overvhel.JUin& evidence 
of suilt • 
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Genera,! Authority£..! Executive Branch 

1ha ultimata source for the exercise of prosecutoT141 discretion in the Federal 
Oovornment is the power of the President. Under Article II, Section 1 of the 
ConstHution, the executive poWGT ia vested in the Prasidant. Article II, Sec
tion 3, atatea that the President "shall take care that the laws be faithfully 
executed." 

Moat d:Lacuss iona of the exercise of prosecutorial discretion on the federal 
level cater on the Attomay General, since he is the ch:l.ef lepl officer of 
the Pederal Government. Nevertheless, prosacutodal discretion :la alao 
aarciaed by a wide variety of other aovemment officials with law-enforcement 
raaponsibUities. Y · 
'J.'be Attomey General has the authority "to detemine wbell the 'United States 
shall sua, to decide for what it shall sue, .aa,d to be responsible that such 
suits shall be brought in appropriate casaa." !!:!.· v. San Jacinto Tin Co., 
125 u.s. 273, 279 (1888). Tba power of the Attorney benaral to exercise his 
pz:osecutorial discretion does not end with the entry of judpent, but alao 
embraces execution of the judpant. u.s. v. Morris, 23 u.s. (10 Wheat.) 246 
(1825); 38 Op. Att'y Gen. 98, 102 (1934). 

• 
In a 1934 opinion, Attomey General Cuaainss pointed to tb%ae sources for the 
Attorney General's exerc:!.ae of proaacutorial discretion a (1) inherent au
thority, (2) court decisions, and (3) vario\ls st'ltutol'Y enactments. 38 Op. 
Att'y- Gen. 98 (1934). ~ 

the 1Dhareat authority can be traced to tha CODIDOu law, where a prosecut:f.ng 
attorney had authority to tenainate a ·suit at any t:lme. See Confitcation 
Caaae, 74 u.s. (7 wall.) 454 (1868) • As Attorney Geueral Taney stated in 2 
Op. Att'y can. 482, 486 (1831): 

An attorney ccmducti.Da a· suit for a party has, ill the absence of 
tbat party, a r1aht to discontinue it whenever, in n:ta judpent, 
the 1nterut of hill client requires it to be done. If ba abuses 
this power, be ia liable to the client whoa he injures •••• .AD 
attorney of the 'United States, except in so far as his power 11lBY 
be restrained by particular acta of Congress, bas the same au
thority and control over the suite which ha is cqnclucUna. 

y Id. 

}./ See also 2 Op. Att'y Gen. 482, 486 (1831); 22 Op. Att•y Gon. 491. 494 
(1899); 23 Op. Att'y Gen. 507. S08-D9 (1901). Sea aanaTally Schwartz, 
Federal Crtm~nal Jurisdiction and Prosecutors Discretion, 13 Law & 
Contemp. Prob. 64 (1948), 
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' NU11a":OU8 Supre111e Court decisions have confirmed the power of the Attorney 
Cen~ral to exercise his discretion in the institution. control, and settle
ment of suits 1D behalf of the United States. See ••8•• Confiscation CaJes, 
supra; u.s •. v. San Jacinto Tin eo •• supra; !:.!· v. 1.'hrockmorton, 98 u.s. 61, 
70 (1878); In re Neagle, 135 u.s. 1, 67 (1890); New York v. New Jersey, 256 
u.s. 296, 308 (1921); ~ern River Co. ~. U.S., 257 u.s. 147, 155 (1921); 
Ponzi v. Fessenden, 258 U.S. 254, 262 (1922); Petite v. u.s •• 361 u.s. 529 
(1960). f) . - . 

'l'hara 1s also a lona line of lower court cases recosnizina th:la authority. 
Sea e.g. • LL· v. Aleado, 528 7. 2d 1079 (9 C1r. 1976); Jl!!.• v. Cawley, 481 
F.2d 702 (5 Cir. 1973); Inmates Attica Correctional Facilit v. 
lockefellar. 477 J',2cl 375, 379 (2 Cir. 1973 ; Y.:.!• v. Ky(ar. 4 9 F.2d 422, 
424 (10 Cir, 1972); Sp111!'n v. U.S., 413 F.2d 5271 530 9 Cir. 1969); 
.H!!!!!!!!. v. y., 382 7.2d 479 (D.c. Cir. 1967); M· v. Cox, 342 P.2d 167 
~Cfr. 1965), cert. denied,~ v. Hauba!j. 381 u.s. 935 (1965); Coldbers 
v. Hoffman. 225 P.2d 463 (7 Cir. 1955); Distd.ct of Columbia v. Buc:1cl.ey, 
128 F.2d 17. 20-21 (D.C. CiT. 1942): Pusach v. Klein, 193 F. Supp. 630, 635 
(S.D,N,Y. 1961); U.S, v, WOody, 2 F.2d 263 (D. MOnt. 1924). 

A final source for the AttoTDSJ General's authority to exercise proaecutorial 
diacretion can be found iD tba various .statutes cnatma hia office aDd con
ferrtna upon him the power to supervise and conduct the liti&atiou and other 
lqa1 affaira of thea United Statu. 28 u.s.c. 11515-519. 547; Judiciary Aet 
of 17e9, Ch. 20, 135, 1 Stat. 92; Act of June ~2, 1870• Ch. 150, 16 Stat. 162. 

Moat of the aforemaationed fedeTal caaaa deal:I.Ds with prosacutorial discretion 
state that tbe powe~ ot the executive authorit:tea ia plenary and •Y aot be 
reviewecJ by the judiciary. Nevertholeaa, dicta ill aawra1 court decisions 
has illd:lcated tllat eelective prosecution based upon certain suspect claaaif:l
cationa •Y violate the Conatitution. ~ Courts have also 1Dd:l.catecl that they 
vill act tolerate au arbitrary exercise of proaacutorial discretion by an ad-

!/ See also Oyler v. Boles, 368 u.s. 448 (1962) (selective prosecution by state 
autbor:ltiea not a violation of constitutional risbta where not baaed upon un
juat:l.fiable atandarcl); Linda R.S. v. Richard D., 410 U.S. 614 (1,73) (private 
party hu ac atandf.D& to compel proaecutif!)n by state authorities). 
lJ Oyler v. Bolas, aup'l'a at note 4 (selection not baaed on unjustifiable 
standard such aa race, 'l'el1gion, or otheT arbitrary classification); Nader v. 
Saxba, 497 P.2d 6761 679 n. 19 (D.C. Cir. 1974) (exercise of prosecutoriir 
d:l.acretion, like llllT other exorcise of executive diacTation. aubjecc to statutory 
and constitutional Umita enforceable tbrouftla judicial review): u.s. v. Sacco, 
428 F.2d 264, 271 (9 CiT. 1970), C6rt. denied, 400 U.S. 903 (197o;-(aelaett;8 
prosecution ndt a conat~tutlnno~ violation where no a~lcaac~o~ ehat it ~~• 
ba•ed on constitutionally suspect classification). 
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m1n1strat1ve aaency. §J 

• Proaecutorial Discretion ja ~tsration Cases 

It baa bean pointed out that proaecutorial discretion may be exercised in ad
ministrative, as wll as cr:bainal contexts. 1J One of the earliest. mani
festations of prosecutorial discretion in an immf.&ntion-relatacl field is 
Department of Justice Circular Letter Number 107, dated September 20, 1909, 1. 
dealina with the 1Datitution of proceedinaa to cancel n.atuTali&ation. 'l'hat 
letter statesa 

In the opinion of the department, as a aeueral rule, aood cause 1a 
aot show for the iaatitution of proeeedin&a to caucel certificates 
of aatural:l.zation alleaed to have been fraudulently or illeaally 
procured UDl.eaa soJile substantial results are to be achieved thereby 
ill the way of bettament of the cit1&8DSh1p of the coUD.try, 

rua policy at1U sovems denaturalization cases. See Interp, 340.1{f). 

'ftle Attoney General has exercised proaecutorial discretion ill the 1mmqration 
area in the caaea of aliena deportable under'l241(a)(4) of the Immigration 
an4 Nationality Act who are eligible to receive state court apunaemanta at a 
future date. In a latter to the Cc1111iaaionar of Im.mtgrat:lon, dated January 17, 
1961. Attorney General ltogera stated that the SBTV:I.ce should ''withhold or 
te~inate proceedings under section 24l(a)(4) of the Damigratfon and Nation
aU.ty ·Act in the cases of youthful offenclera who are eHaible for an honorable 
d:lacharae from tbe control of tha California Youth Authority." 

§) Moos Industr:lea, Inc. v. P.T.C., 355 u.s. 411 (1958) and !.:!:..£• v. 
Universal Rundle Corp •• 387 u.s. 244, 251 (1967) crrc does not have unbr:l.dled 
power to 1Datitute proceedinaa that will arbitrarily destroy one of many law 
violators in an industry) 1 Lennon v. INS, 527 F.2d 187, 1.95 (2 Cir. 197.5) 
(dicta.) (courts will not condone selective prosecution baaed upon secret 
political rrounda); Lannon v. United States, 387 F. Supp. 651, 564 (S.D.N.Y. 
1975) (Covarnment cannot institute deportation pro~eedinaa solely aa penalty 
for ezerciae of coaat1tut:lonal riahta). See also .Y:!.• v. Berriop. 501 F.2d 
1207, 1209 (2 Cir. 1974). See aenerally X. Davia, Adlllinistgtiva Law Treatise 
128.161 at 982 (1958); Note, lteviewabUity of Proaecutorial Discrat::lon: 
Failure to Prosecute, 75 Colum. L. Rev. 130 (1975). 

J} See e.g., ~ v. Sipea, supra nota 1. Sea also Iachowski v. Bt'enaan, 502 
'F. 2d 79, 87 (3 Clr. 1974), reversed on other grounds, Dunlop v. Bacbowski1 421 
u.s. 560 (1975), where the court stated th3t proaecutorial discretion could be 
exezc:f.aed in adaaia:lac:rac::r.ve coucexta, "which, like criJ:linal pcoeacutione, involve 
tha 'V:lndtcat1on of soc:lel:lll cr aoverM~ental interest, rather than the protec
tion of individual r:l.ahta." 
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Numerous administrative decisions have affirmed the power of Service officers 
to exercise proaecutotial di£cretion. For instance, tn Matter of Vizr.acrq
Delsadillo. 13 l&N Dec. Sl, 53 (BIA 1968), the Board of Immigration Appeals 
upheld the authority of the District Director to move that proceedings be 
teminatod as :lmprovidantly beaun. The Board commented on the nature of the 
District Director's authoritya 

Those charsed with responsibility for enforcing the criminal laws 
have-prosecutive discretion in determining Whether to initiate 
cr:lmiaal prosecution in a given case. A similar d:lacretioa not to 
proceed in a aivan case must be accorded to those responsible for 
ilafant:l.cm law enforcement. And where, followina the lonaal start 
of deportation proceadinp, additional facta or policy considera
tions arise which lead thoH responsible to conclude that tbia is 
not the sort of case :ln wh:l..ch. such proceedings should have been 
started 1n tbe first place, 8 era 242.1 wisely provides the 
mechanics for tal'll:l.ution on the around that tbf proceed:lDg was 
"improvidently beswa." (FootDDtea omitted) 

Another case, Hatter of Andrade, I.D. 2276 (BIA 1964), dealt with a minor who 
had been convicted of a •r:lhuana violation which waa expunsecl UIK!er a state 
lav c0111parable to the Federftl Youth Corrections Act, AD order of deportation 
was in:l.tially entered. Tbareafter, however, in connection with a petition 
for certiorari f:l.lH :l.n tha United States Supreme Court, the Sol:l.citor General 
urced the Service to reconoider ita policy with·reapect to such «r.pung~ents 
azul t~ anoJniatrat:l.val.y set aa:tcle tha order of deportation. In response to 
this sua1eation, the Sft'll:l.ce moved for termination of the deportation pro
caed:l.naa. The Board granted the Service's motion stat::l.ng that, 11tha Service's 
datemiD&t:l.on. nate to :1.1lit1ate or preaa deporb,ltion. proceedinaa :ln. a given 
caae or claaa of C:aaea :l.s a •tter of proaecutor:lal juclpent whic:b. va do not 
rmev." 
Many other administrative decisiona recoan:l.ze and aff:l.~ the Se~ce's paver 
to exe"rCiae proaecutor:l.al d:lacration. Sea ••I•, Matter of Geron:blao, 13 I&N 
Dec. 680 (BIA 1971);· !!ltter of Von.a. 13 I&N Dec. 701 (au 1971) 1 !latter of 
O.llarea. I.D. 2177 (BIA 1972); lktter of Merced, I.D. 2273 (BIA 1974), aff'd 
par cur:l.aa Merced v. INS. 514 7.2d 1070 (5 Cir. 1975); Matter of Lannon, I.D. 
2304 (BIA 1974), r~nr'd on other groua.da, Lennon v. INS 527 F.2d 187 (2 Cir. 
1975). S• _also Hatter of Anava. I .• D, 2243: (BIA 1973) :. afl' cl per curiam, 
Allay) v, IRS, 500 P •. 2d 574 (S Ctr. 1974); llatter of ?el:lx1 I. D. 2149 (BIA 

• See also Roberts, The Exerc:l.ae of Admin:l.atrative Discretion Under 
the lmm1sration Lava, 13 San Diego L. Rev. 144, 149-52 (1975). 

Tba Service' a power to e.~erc:l.ao prosecutori41 discretion is inhercmt in the 
nature of :l.ta enforceaant function and does not dopend upon any apec~!!c pro
v1a1an of the IJ:uaigration and Nationality Act. The Service has nevertheless 
ptomu1gated regulations and operations instructions dealing with the er.crcise 
of proaecutorial d1screti~n. 
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8 CFl 242.7(a) sets. forth the. authority of the District Director to cancel or 
move for cancellation of deportation proceedinaa :l.f "he :l.a aat:l.afiad that the 
Teapondent ts actually a national of the Vriited States, or is not deportable 
under the iJI.Diaration lava, or ia deceased, or :l.a not in the United States, or 
that the proceeding was improvidentlY begun." (undaracorina supplied). -

It is owioua that the "improvidently beaun" around is :ln addition to the "not 
deportable" around and includes individuals who are depoTtable, but \lhasa de
parture the Sanica, for policy or humanitarian reasons, does not choose to 
enforce. Operationa Instruction 103.l(c)(l)(ii) lists vaTioua factors to be 
conaidered in deteraaiains whether to place an alien 1n the "deferred action" 
(formerly "noapriority") catesory, maan1ns that deportation pi'Oceedin&a vUl 
not be 1aatituted or continued apinat the alien. !J 
ID addition 'to the discretion not to institute. deportation proceedinp, pros-

. ecutor1a1 diacret:lon may ba exercised in collftaction with varioua other dis
cratiouary remedies, auch. aa voluntary departure, Y and ataya of deporta
tion. l&/ 
Courts have acknow1ad&ed that a detam:l.nation •etbar or not to enforce a 
deportable al:len1 a departure :ln a particular caae is nonaally within tba soUDd 
d:lacration of the Service officer havins respaaaibility over the caae. See 
e. a., BtlaMa v. Kil!I• 509 !'.2d 1023 (2 C:lr. 1975); Vaaa:Utou v. INS1 461 1'.2d 
1193 (10 Cir. 1972); Spata v. INS, 442 7.2d 1013 (2 Cir. 1971), cart. denied, 
404 U.S. 857 (1971); Amstrona v. IL"S 1 44S 7.2d'l395 (9 Cir. 19n); Bowes v. 
Diatdct Director. 443 F.2d 30 (9 Cl.r. 1971); Maaantan v. DG, 425 F.2d 693 
(7 Ci~. 1970); Discaya v. ]!!, 339 F. Supp. 1034 (N.D. Ill. 1972). See also 
l~J!!atello v. Attomey Ceneu1. 350 F.2d 719, 725 (2 Cir; 1965). However, in 
La!lllon v. u.s., 387 r. Supp. 561 (S.D.N.Y. 1975),- the court ind:tcated that a 
claia of selective deportation presents a proper iaaue for judicial review, and 
in Lannon v. IHS1 527 I'. 2d 187, 195 (2 C:lr. 1975), the court :llldicated in dictum 
that ae1ective deportation baaed on political motives will not be tolerated. 
See also Lennon v. llichardaon, 378 F. Supp. 39 (S.D.N.Y. 1974) • . 
In veraal v. ml• _ 1'.2d _, Civ. No. 75-1526 (8 Cir. June 2, 1976), the 
court auata:lnad an order of deportation, but noted that there was a aubatantial 

· 87 Sea also Wildes, 'l'he Nonprior:l.ty Proaram of the Immigration ~p4 Naturaliza
tion Service ""' A Measure of the Attomex General 1 a Concern for Aliena, (two 
parta) 53 Interpreter leleaaea 2S, 33 (1976). 

!/ 8 CPR 244.1, 244.2. Sea Matter of Anaya, I.D. 2243 (BIA 1973), aff'd per 
curiam, SOO P.2d 574 (5 Cir. 1974); Matter of Feltx, l.D. 2149 (BIA 1972) 

~ 8 CFR 243.4. 

-·. 1' - •. : -· ---- - --
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baa.ls for allowina the alien to re~~ain in the United States in the "deferred 
act:f.on cateaory" under 0. I. 103.-1 (a) (J) (U). The court stated that it would 
be "appropriate for tha District Director to make further inquiry to that end," 
aad stayed its IIBndate for 90 clays in order to allow the District Director to 
cou:l.der the alicm • s cla:la. 

In aever.al other cases, courts have upheld deportation orders while euggeatins 
that the Service ataht appropriately exercise prosecutorial discretion to stay 
execution of the orders. See e.a., u.s. v. JfsAlister, 395 F.2d 852 ·(3 Cir. 
1968); YJ Liessi v. INS. Civ. No. 75-1393 (7 .Cir. January 27, 1976). reversing 
389 F. Supp. 12 (N.D. IU. 1975); llJ P.!!!!!!, v. INS. Civ. No. 72-2186 (9 Cf.r. 
Pebruary 20, 1974). cart. deniacl 419 u.s. 919 (1974). 1JJ 

Proper Ttma for Exercise 
. 

Normally the appropriate t:.bae !or the exercise of prosecutor:lal discretion ia 
prior to the institution of proceediasa. The primary reason !or this is the 
hualauitadan factor; it •kea little sanae to put an alien tbrouah the ordeal 
aad expeue of a deportation proc•edinB wht~n his actual removal wUl aot be 
eoqht. 

In addition, ~re aTe practical coaaidarations. Deportation proceedings tie 
up Gover.ent manpower and resources that could be used il'l perfom:l.ng othe'l' 
mportant functions. Civan the present Ulepl alien problem such a use of 

·scarce raaources on alieua whoa the Service dotis ·not ult:blately inLfln&l to 
deport is incleleaaible. Moreover. once a final administrative ordel' of de
portatiol'l is iasued, the Service caDDOt pTevent the alien frOD aeek:l.na 
jud:l.c:lal review. Wfleu a case with extl'emelY appealiDI factol's aoea to coul't, 
it •Y place the Sei'Vica in an uDfavonble,lqhc., both befol'e. the court and :ln 
the. forua of pa'bl:lc op11lion. 

Thue al'e 1011e situations, however, wheTe prosecutorial discretion is pToperly 
exercised after the institution or completion of deportation proceed::tnaa. the 
ayapathet:lc or hullan1.tal'iaD factors uy not aTise or beco'lle apparent until 
aftel' the case baa been started. In other cases ::tnvolvina al::tBIUI who may have 
coaitted serious offenses &ut al'e allowed to rema:l.ft on the representation that 

ID "'l'harefol'e, we thil'lk it wuld be appropriate fol' the Department to make 
· further inquiry to the ead that, if justU::ted, appellant's depol'tation at 

least be stayed during hie good behavior." 

W 111le aarea ••• that thia is a hardship case. therefore the Govert~~~Bnt should 
afford petitioner any adaa:lniatrative remedy that may still be availDble ...... 

W "While thia ::ta a c:aae in which tha adaa1n1strative d:Lscret1on oC th.a INS 
might have been axerc:l.aed 'with greater compassion the scope of our Teviev in 
thia araa 1a extreaely aattow." 
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. 
tht:y a:-a the sole support: of Un:f.ted States c1t.1zon f411lilies, ,it may bo 
dosirabla to have a final order of depo:-tation outstanding for ~~diata 
execution irt the event oC any further misconduct. 

Conclusion 

The pover of various officers of the Executlve Branch to exercise proaecutorial 
discretion t. inherent and does not depend on express statutory authorization. 
Officers of the Service have bean recasnized as pouesa::lna such pa1.1er, And pro
vision for ita exercise has been ueda in bath the raaulations and the apera
t:lona ::lnstruct1ons. 

Althauah there is authority for the plenary nature of prosecutarial discretion, 
the. trend, especially 1D administrative contexts, is tovarda judicial raviev 
of prosecutar1al discretion to ascertain that :l.t 1s apt belna exerclaed in a 
way that would be conat:l.tutionally suspect or grossly unfair. Cansequantly, 
the Service's attempts to set forth aaae atandaria for the exerc:l.aa of 
prosecutorial 41scret1on are particularly appropriate. 

P:lDally, prosecutorial d:l.scret:l.on may be exucisad before, durins, or aft81' the 
ccrapletion of dapartat:l.an proceed:l.naa. No1:118lly, however, auch discretion :1.a 
beat exercised prior to the inst:l.tut:l.on of proceedings. 

Pill leU 
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• Dwight D. Eisenhower
Statement by the President Concerning the Entry Into the United States of Adopted Foreign-Born Orphans.
October 26, 1956

I HAVE BEEN particularly concerned over the hardship that ensues to American citizens who have adopted foreign-born orphans
and who have then found that they cannot bring their adopted children into the United States because quotas under the Walter-
McCarran Act and the Refugee Relief Act are exhausted. Many of these foster parents are members of our armed forces who have
completed tours of duty overseas and are forced to leave their adopted children behind.

I requested the Secretary of State and the Attorney General to determine whether it is possible to alleviate this problem-within the
framework of existing law. The Secretary of State and the Attorney General have just reported to me that this can be done. Provision
for bringing these orphans to our country, pending action by Congress to amend the law, will be put into effect immediately.

Citation: Dwight D. Eisenhower: "Statement by the President Concerning the Entry Into the United States of Adopted Foreign-Born Orphans.",
October 26, 1956. Online by Gerhard Peters and John T. Woolley, The American Presidency Project. http://www.presidency.ucsb.edu/ws/?
pid=10677.
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The American Presidency Project
John T. Woolley & Gerhard Peters • Santa Barbara, California return to original document

• Dwight D. Eisenhower
White House Statement Concerning the Admission of Additional Hungarian Refugees.
December 1, 1956

THE PRESIDENT ANNOUNCED today that the United States will offer asylum to 21,500 refugees from Hungary. Of these, about
6500 will receive Refugee Relief Act visas under the emergency program initiated three weeks ago. The remaining 15,000 will be
admitted to the United States under the provisions of Section 212 (d) (5) of the Immigration and Nationality Act. When these
numbers have been exhausted, the situation will be re-examined.

The President emphasized that the flight of refugees into Austria had created an emergency problem which the United States should
share with the other countries of the free world. Because of this emergency, those refugees who seek asylum in the United States
will be brought here with the utmost practicable speed.

The President pointed out that the immigration visas available for Hungarian escapees under the Refugee Relief Act are practically
exhausted and that the emergency compels the only other action which is available, namely, action under the provisions of the
Immigration and Nationality Act which authorizes admission on parole.

Persons admitted into the United States on parole have no permanent status in the United States, but the President will request the
Congress in January for emergency legislation which will, through the use of unused numbers under the Refugee Relief Act, or
otherwise, permit qualified escapees who accept asylum in the United States to obtain permanent residence.

The President also stated that it was his intention to request the Congress to include in such legislation provisions which would allow
at least some of the escapees who have proceeded to other countries for asylum to have the opportunity to apply for permanent
resettlement in the United States, having in mind particularly the fact that many of those refugees undoubtedly have relatives here.

The President pointed out that other nations have already made increasingly generous offers of asylum and have waived the
ordinary restrictions imposed upon immigration.

The President said that he had directed the Secretary of Defense to work out arrangements for the transportation of these refugees
to the United States in accordance with agreements to be made with the Austrian Government and the Intergovernmental
Committee for European Migration.

In making his announcement, the President said that providing asylum to these Hungarian refugees would give practical effect to the
American people's intense desire to help the victims of Soviet oppression. It will also materially assist the Government of Austria,
which has responded so generously to the refugees' needs, to carry out its policy of political asylum.

Citation: Dwight D. Eisenhower: "White House Statement Concerning the Admission of Additional Hungarian Refugees.", December 1, 1956. Online
by Gerhard Peters and John T. Woolley, The American Presidency Project. http://www.presidency.ucsb.edu/ws/?pid=10712.
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The American Presidency Project
John T. Woolley & Gerhard Peters • Santa Barbara, California return to original document

• John F. Kennedy
Letter to Secretary Ribicoff Requesting Him To Undertake Direction of Cuban Refugee Activities.
January 27, 1961

Dear Mr. Secretary:

I want you to undertake responsibility, effective February 1, for directing the Cuban refugee activities now being conducted by the
Executive branch of the Federal government, and to make an on-the-scene investigation of the problem within the next week as my
personal representative.

I want you to make concrete my concern and sympathy for those who have been forced from their homes in Cuba, and to assure
them that we shall seek to expedite their voluntary return as soon as conditions there facilitate that. I believe that the present
program can best be strengthened by directly bringing to bear your personal leadership and the vast welfare, health, and other skills
of your Department. I am anxious that you make use of private services available for the refugees to the greatest extent possible.

Both here at home and abroad, I want to re-emphasize most strongly the tradition of the United States as a humanitarian sanctuary,
and the many times it has extended its hand and material help to those who are "exiles for conscience's sake." In the presently
troubled world, we cannot be a peacemaker if we are not also the protector of those individuals as well as nations who cast with us
their personal liberty and hopes for the future.

Immediate action should be taken to assure no interruption in present services for the refugees. I also want your consideration of the
use of surplus U.S. foods if needed for them, and possible utilization of the many qualified physicians and other professionally or
technically qualified refugees.

In undertaking the task given here, you should coordinate activities in this field with the Secretaries of State, Defense, Labor, and
Agriculture, and with the heads of other relevant agencies. Under previous arrangements, funds have already been made available
to meet such immediate expenditure as will be requested by you of the Department of State, Department of Defense, or other
appropriate agency whose participation in this program of emergency assistance to Cuban refugees you may find essential.

 Sincerely,

JOHN F. KENNEDY

Citation: John F. Kennedy: "Letter to Secretary Ribicoff Requesting Him To Undertake Direction of Cuban Refugee Activities.", January 27, 1961.
Online by Gerhard Peters and John T. Woolley, The American Presidency Project. http://www.presidency.ucsb.edu/ws/?pid=8544.
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Refugee Timeline

Immigration and Naturalization Service Refugee Law and Policy Timeline, 1891-2003

USCIS began overseeing refugee admissions to the U.S. when it began operations on March 1, 2003. Before then, the
Immigration and Naturalization Service (INS) administered refugee admissions. This timeline traces the major events
and policies that affected refugee admissions under the INS and its predecessor agencies, from 1891 to 2003.

Note: In 1980, the U.S. formally adopted the United Nation’s definition of the term “refugee” for legislative purposes.
However, Congress, the INS, and the American public have long used and continue to use the term “refugee” to refer
to a migrant who arrived in the U.S. a�er fleeing persecution or violence in his or her home country or a�er being
displaced by natural disaster. This timeline uses that more general meaning of the word “refugee.”

Initiated in May 1962, the Hong Kong Parole Program used the Attorney General’s parole

authority to authorize approximately 15,000 Chinese refugees who had fled from
communist China to Hong Kong to enter the U.S. The program ran until 1966 and
approximately 15,000 Chinese refugees were admitted into the United States.

1891: The Bureau of Immigration Established

1910-1920: The Mexican Revolution

1917: The Immigration Act of 1917

1921-1924: The Quota Acts

1939-1945: World War II

1945: The United Nations Established

1945: Presidential Directive on Displaced Persons

1948: Displaced Persons Act of 1948

1950-1951: The United Nations High Commissioner for Refugees and the 1951 Convention Relating to the Status of Refugees

1952: Immigration and Nationality Act (INA)

1953: Refugee Relief Act of 1953

1956-1957: Hungarian Escapee Program

1952: Azorean Refugee Act of 1958

1959-1960: Fair Share Refugee Act of July 14, 1960

1959-1962: Cuban Refugees

1962: Hong Kong Parole ProgramHong
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The 1965 Amendments to the INA included provisions that allowed these refugees to adjust to lawful permanent
resident status.

Illustration: Wong Yick Yuen family, last group of Hong Kong parolees in fiscal year 1963. USCIS History Office and Library. Wong Yick Yuen family, last group of Hong Kong parolees in fiscal

year 1963.  

*USCIS History Office and Library.

 

Last Reviewed/Updated: 06/27/2017

1962: Migration and Refugee Assistance Act of 1962

1965: The 1965 Amendments to the Immigration and Nationality Act (INA)

1965: Cuban Airli�

1966: Cuban Adjustment Act of 1966

1967: The 1967 United Nations High Commissioner for Refugees Refugee Protocol

1972: INS Administrative Asylum Policies

1975: Indochinese Immigration and Refugee Act of 1975

1977: INS Office of Refugee and Parole

1980: Refugee Act of 1980

1980: Mariel Boatli�

1990: The Lautenberg Amendment

1997: Nicaraguan Adjustment and Central American Relief Act (NACARA)

1998: Haitian Refugee Immigrant Fairness Act

2002-2003: Department of Homeland Security Established, USCIS, CBP, and ICE Created
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I. 

1200 

Appendix I 

INTERPRETER RELEASES, October 26, 1987 

LffiALIZATION AND FAMILY· FAIRNESS -- AN ANALYSIS 

GENERAL PURPOSE OF THE UNITID STATFS Il-MIGRATION LAWS AND THE 
IMMIGPATION REFORM AND C'ON'lroL ACT OF 1986 (IRCA) 

On November 6, 1986, President Reagan signed the Imnigration Reform and 
Control Act of 1986 (IRCA) into law. This legislation, the nost 
canprehensive reform of our Imnigration laws since 1952, makes great 
strides to control illegal imn:i.gration while preserving our heritage of 
legal imnigration. · 

While the therre of this legislation is focused on gaining control of our 
borders and eliminating the illegal alien problem throuqh firm vet fair 
enforcement, it also reflects the nation's concerns for· aliens who have 
been long-time illegal residents of the United States. 

This is accanplished through a generous legalization program that is 
based on the sane concepts of fairness that underlie the lawful 
inmigration system. Both paths offer an orderly transition to ~t 
residence for those who have established their eligibility and provide an 
opportunity for family irerru:iers to imnigrate under a process that does not 
reward.people 'M'lO have circumvented the law by entering illegally. 

Irinligration by close relatives of permanent residents and citizens of the 
United States fonns the core of a lawful. system centered on the 
reunification of families; the overwhelming majority of sare six hundred 
thousand people who :i.mnigrate each year are such imnediate family 
manbers. By legalizing their status., aliens who have been in this 
country since 1982 gain. access to our family-oriented imnigration policy, 
and ensure that their spouses and children may enter lawfully. 

II. CCNCEPT OF LEGALIZATICN UNDER IlCA 

lEA is an enforcemant law; its primary purpose is to stop illegal 
inmigration. The legalization program is one part of a package that 
includes errployer sanctions, enhanced border enforcemmt, the Systematic 
Alien Verification for Entitlenents {SAVE) program, and a provision for 
renoval of criminal aliens. 

Legalization was the balance-a one-time program to legalize certain 
aliens, even though they were illegal, and allow than to beccme part of 
the 11rnerican mainstream. This delicate balance was achieved through a 
statute that was carefully constructed to make passage of the bill 
possible. Even as crafted, legalization was still so controversial that 
the margin in favor of the provision in the House of Representatives ~s 
only seven votes. 

The Congress accanplished the legalization balance by limiting the 
program to aliens with substantial equities in the United States. It did 
not intend to place· all illegal aliens within a legal status. January 1, 
1982, was set as the eligibility date for legalization, . thus setting 
forth clear boundaries for establishing ties to this country. Those 
illegal aliens who arrived in the United States after January 1, 1982, 
remain illegal and are subject to deportation. 
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AppendixI,continued 

INTERPRETER RELEASES, October 26, 1987 

This Congressional intent as it applies to each alien is evidence in the 
plain meaning of the statute. This intent is further magnified by the 
legislative history of the bill, including the House Rep:>rt, the State 
Report, the Conference Report, and the Congressional floor debates 
.(1986) • There is nothing in these docurcents that would indicate Congress 
wanted to provide .imnigration benefits to others who didn't meet the 
basic criteria, including families of legalized aliens. To the contrary, 
the Senate Judiciary Carmittee stated in its report that: 

It is the intent of the Cannittee that the families of legalized 
aliens will obtain no special petitioning right bv virtue of the 
legalization. They will be required to "wait in line" in the same 
marmer as imrediate family members of other new resident aliens. s. 
Rep. No. 99-131, 99th Cong., 1 Sess. 343 (1985). 

With the legislative history so clear, the authority of the Attomev 
General to grant resident status must ~end only to aliens who quali_fy 
on the merits of their own case, and not through a broad, extralegal 
derivative basis. 

In the six m:mths allowed to prepare for implementation of the program, 
the INS engaged in an . unprecedented action which opened the full 
regulatoty process to the :p.mlic. Ccmnents were solicited at the 
earl~est stage, and the thousands of responses were c.µefully considered 
in · "developing the final product. Meanmile, INS· undertook an 
htpl~~tion effort . never matched in the agency's history. . By May 5, 
1987 ,;:?one hundred and seven (107) new offices were opened with 2,000 
peopl,e hired to. staff these offices; a major autanated data system was 
developed and installed;. the public infonnation canpaign _was begun; and 
training was provided to all that were to work in ~ legalization 

···-- - - -·······-···-· ... _., __ ... --·. -.P~gl)'I. ___ .. - --- -··--·· --··--- -··········- ·-·-··-·- -········-··· -·-·-·"' -· - -·-···--···--·-----~-------·· -···-······--·-·- ----····-- -- - . --·---··--·- .. ----····-------

IV. 

. As of October 16, 1987, roughly 5 1/2 nonths after opening, we have 
accepted over 865,000 applications. Over 85% of these awlications were 
filed directly with the INS, indicating that there is no "fear factor" -
the alien pGFUlation that has CCffl= forward exhibits trust in the 
. IItmigration Service. With this participation rate already doubling the 
results of all other legalization programs throughout the world in 
I!Ddern-day history, expectations are that 2 million illegal aliens will 
J::e .processed by May 4, 1988. 

HC::W LEGALIZATICN SUPPORI'S THE DUAL THEMES OF LFXi1\L m,o:GRATIOO ANO 
FAMILY UNIFICATION 

Through the legalization program made fOSSible by IRCA, several million 
people will J::e able to shift fran a.I). illegal to a legal status. They 
will be able to cane "out of the shadc:Ms", beccm: full active 
participants in. our society, and eventually becrrne United States 
citizens. Many of these millions are in family units which have filed as 
a unit and have been found eligible for legaiization. Many parents of 
United States citizen children have qualified on the nerits of their own 
cases under IR::A. 

The INS is exercising the Atto:r:ney General's discretion by allCMin.g minor 
chil~ to remain in the United Sta~s even thOll9!1 they do not qualify 
on their own, but whose parents {or single parP.nt in the case of divorce 
or death of spouse) have qualified under the provisions of IRCA. The 
sarre discretion is to J::e exercised as -well in other cases which have 
specific humanitarian considerations. 
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Appendix I, continued 

INTERPRETER RELEASES, October 26, 1987 

Many family nenbers who ~uld have otherwise been judged ineligible for 
legalization may nCM qualify due to recent policy decisions. Afplicants 
who resided illegally in the United States prior to January 1, 1982, but 
who subsequently departed and then used legal noninmigrant documents to 
re-enter the Uni tecl States to resuire their illegal residence, are nCM 
considered eligible for legalization benefits with the filing of a waiver 
to overccrre the fraud at entry. 

Upon being approved for pennanent . resident status, the legalized alien 
will be eligible to bring in imrediate relatives under· the current 
provisions of the Inmigration and Nationality Act. Therefore, families 
of legalized aliens will be unified in the same m:mner as other inmigrant 
families who have been waiting outside of the United States. (See the 
following chart for carg;,arisons) • 

Legal Inmigration 

· 1. Married couple with wife in U.S. and husband in foreign countxy 

2. Lawful resident wife files petition for husband 

3. Petition approved; husbarrl gains right to imni.grate under 
. preference system 

4. Husband must wait for visa; cannot wait in U.S. 

5. If husband eanes to U.S. illegally, he is subject to deportation 
if routinely enoountered 

6. Husband must return to hare countxy to obtain visa when it is 
available 

Legalization 

1. Married couple apply for legalization 

· 2. Wife approved; husband denied 

3. No effort to deport husband based on legalization application 

4. Later INS contact (i.e., at place of 'WOrk) could result in 
deportation proceedings against husband 

5. Wife gains permanent resident status; files petition for husband 

· 6. See steps 3 - 6 under Legal Inmigration 

V. FAMILY FAIRNFSS 

Congress, as well as the INS, recognized that there is a basic issue of 
fairness involved in the enactm=1lt of IOCA. Fairness dictates that 
illegal alien family members of persons eligible for legalization not be 
treated rrore favorably than the family rrembers of legal permanent 
residents who may haw to wait years to care to the United States due to 
the backlog of a demand for visas. To grant a derivative legalization 
benefit to unqualified aliens who are nerely related to a qualified 
applicant would. be unfair when put in this context. Such a break fran 
fairness and tradition would also act as a magnet for others to enter the 
United States in an illegal manner, marry a qualified legalization 
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Appendixl,continued 

INTERPRETER RELEASES, October 26, 1987 

ai::plicant, and attempt to gain benefits. This would create a second 
legalization program contrary to the intent of Congress and upset the 
delicate balance of IRCA. 

/ 

Legalization is a unique act. Basic equity between those legal 
imnigrants \olho patiently wait in foreign countries for legal visas and 
those who entered illegally, but have contributed to America and are 
being forgiven, should be iraintained. Hc:r.,.,ever, unqualified family 
members will be in no worse a position than they were prior to the 
enactnent of TICA. In fact, as noted above, it is to the benefit of the 
unqualified to have their eligible relative apply for legalization in 
that it may qualify them in the future for perrranent residence. 

UNFOUNDED BELIEF THAT UNLESS LE'.GALIZATION IAW BE EXPANDED, Fl\MILIFS WILL 
BE BRO.KEN UP 

As previously noted, legalization allows many families to stay in this 
country legally. Without legalization, individuals wo are in the United 
States illegal! y have- no right to any benefits of the imnigration law and 
rnay not petition for relatives. 

'Ib the extent that there is a family separation, the separation was 
usually acccnplished by the alien \olho left his or her family behind in 
the hare country to seek an illegal life in the United States. If the 
family is separated because of legalization and decides not to wait for a 
legal means to bring the family unit together again in the United States, 
the option is always available for the family unit to return to the hone 
country. 

VII. INS PRCCEDURES TO RANDIE FN>ITLY FAIRNESS ISSUES 

Under the law no infoIInation fran the legalization application will be 
used against any applicant or their family. Once family nenbers are 
recorded on the application, there cannot be subsequent nodifications. 
Thus it is in the ineligible alien's best interest to be recorded as a 
family rreml::er now. 

The confidentiality factor of the application, wich Congress included in 
the legislation, prevents ms fran taking any action as a result of 
infonnation provided in the application. The only way family nanbers of 
a . legalization applicant would cane under deportation proceedings is if 
they are apprehended during a routine INS operation at a workplace. 

INS district directors may exercise the Attorney General's authority to 
indefinitely defer deportation of anyone for specific humanitarian 
reasons. They will continue to examine any case that involves an 
:irrrrediate relative of a successful legalization applicant. The district 
directors are instructed to review all evidence sul:rnitted, make a 
recarrrended finding, and make available all such cases for review and 
concurrence. This unusual step is being taken to ensure the consistency 
of decisions throughout the Service. 

Guidelines for INS officials regarding the basis for issuing voluntary 
departure are as follows: 

1. voluntary departure shall generally not be granted to the ineligible 
spouses of legalized aliens wose only claim to such discretionary 
relief is by virtue of the marriage itself. Likewise, such relief is 
not available to the ineligible parents of either legalized 
applicants or United States citizen children. 1610
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INTERPRETER RELEASES, October 26, 1987 

2. Instead, certain cacpalling or hurrani tarian factors must exist in 
addition to the family relationship ~d hardships caused by 
separation. 

3. In general, indefinite voluntary departure shall be granted to 
unmarried children under the age of eighteen (18) years who can 
establish that they were in an unlawful status prior to November 6, 
1986. Such children should be residing with their parents and the 
granting of voluntary departure should be conditioned on the fact 
that ooth parents (or, in the case of a single parent household, the 
parent the child lives with} have achieved lawful tarp:Jrary resident 
status. 

IX. CONCLUSICN 

The United States is now nearly half way through the largest program in 
lo.Urld history to allow many illegal aliens to becane legal. Legalization 
is a balance to enforcement efforts to deter and control ill~~al~--~--~--
:imnigration through border enforcement, job market and entitlerrent 
enforcarent to deny jobs and enti tlerrents to illegal aliens and stronger 
efforts against cr:imi.nal aliens. By May 1988, the United States will 
legalize an estimated 2 million people, five times those legalized by all 
other countries in the \,,Urld. · 

Many of these 2 million being legalized are families. Additional 
exercise of the Attorney General's discretion by INS assures that minor 
children living with their parents will be covered. Spouse not directly 

. eligible for legalization will be reviewed on a case-by-case basis. and 
can be granted pennission to remain if special hurranitarian factors are 
present. other ineligible spouses of legalized aliens are placed in the 
exact · ·same · position as spouses of legaF imnigrants - they can bec:cm:! · 
legal residents through the petition process. 

Therefore, legalization itself is the rrost significant effort of the 
Congress and the Administration to pursue the goal of U.S. irmdgration 
laws - family unification. out of faimess to our legal systan, to 
legal intnigrants waiting patiently in line, and to adhere to 
Congressional intent, there is no basis to "blanket in" all ineligible 
spouses. They, like all AnErican :irrroigrants, nust follow the laws and 
fundamental principles of fairness. 

It is extrelt)E!ly :inportant, hc,,.;ever, that persons who believe they are 
eligible for legalization apply because of the unique protection the law 
offers through the confidentiality provision. They should appear at an 
INS Legalization Office or p.irsue their case through a church or other 
organization (Qlalified Designated Entity} whether or not other family 
nenbers qualify, in order to ensure that their family situation is 
resolved through the lawful imnigration process. 

Lt.~ 
Alan C. Nelson 
Ccmnissioner 
U.S. Inrnigration & Naturalization Service 

October 21, 1987 
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PEW RESEARCH CENTER 

www.pewresearch.org 

About This Report 

This report provides preliminary estimates of the size and duration of U.S. residence of the 2013 

unauthorized immigrant population for the nation. It also includes 2012 and earlier estimates of 

the unauthorized immigrant population, its duration of U.S. residence, and number who live with 

U.S. citizen children. The estimates use the “residual method,” a widely accepted and well-

developed technique based on official government data. The data come mainly from the American 

Community Survey and March Supplement to the Current Population Survey, conducted by the 

U.S. Census Bureau. For more detail, see the Methodology appendix. 

This report is a collaborative effort based on the input and analysis of the following people on the 

staff of the Pew Research Center. Editorial guidance was provided by Mark Hugo Lopez, director 

of Hispanic research. This report was written by Jeffrey S. Passel, senior demographer; D’Vera 

Cohn, senior writer; Jens Manuel Krogstad, writer/editor; and Ana Gonzalez-Barrera, research 

associate. Gonzalez-Barrera also created the charts; number-checking was done by Anna Brown, 

research assistant. Eileen Patten, research analyst, assisted with formatting and production. Molly 

Rohal was the copy editor. Find related reports online at pewresearch.org/hispanic. 

A Note on Terminology  

“Foreign born” refers to an individual who is not a U.S. citizen at birth or who, in other words, is 

born outside the U.S., Puerto Rico or other U.S. territories and whose parents are not U.S. citizens. 

The terms “foreign born” and “immigrant” are used interchangeably. “U.S. born” refers to an 

individual who is a U.S. citizen at birth, including people born in the United States, Puerto Rico or 

other U.S. territories, as well as those born elsewhere to parents who are U.S. citizens. When 

referring to children of unauthorized immigrants, the terms “U.S. born” and “U.S. citizen” are used 

interchangeably; a small number of these children may be naturalized citizens. 

 

The “legal immigrant” population is defined as people granted legal permanent residence; those 

granted asylum; people admitted as refugees; and people admitted under a set of specific 

authorized temporary statuses for longer-term residence and work. This group includes 

“naturalized citizens,” legal immigrants who have become U.S. citizens through naturalization; 

“legal permanent resident aliens” who have been granted permission to stay indefinitely in the 

U.S. as permanent residents, asylees or refugees; and “legal temporary migrants” who are allowed 

to live and, in some cases, work in the U.S. for specific periods of time (usually longer than one 

year). 
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“Unauthorized immigrants” are all foreign-born non-citizens residing in the country who are not 

“legal immigrants.” These definitions reflect standard and customary usage by the U.S. 

Department of Homeland Security and academic researchers. The vast majority of unauthorized 

immigrants entered the country without valid documents or arrived with valid visas but stayed 

past their visa expiration date or otherwise violated the terms of their admission. Some who 

entered as unauthorized immigrants or violated terms of admission have obtained work 

authorization by applying for adjustment to legal permanent status, obtaining Temporary 

Protected Status (TPS) or receiving Deferred Action for Childhood Arrivals (DACA) status. Data 

are very limited, but this “quasi-legal” group could account for as much as 10% of the unauthorized 

population. Many could also revert to unauthorized status.  

 

About Pew Research Center 

Pew Research Center is a nonpartisan fact tank that informs the public about the issues, attitudes 

and trends shaping America and the world. It does not take policy positions. It conducts public 

opinion polling, demographic research, media content analysis and other empirical social science 

research. The center studies U.S. politics and policy views; media and journalism; internet and 

technology; religion and public life; Hispanic trends; global attitudes; and U.S. social and demo-

graphic trends. All of the center’s reports are available at www.pewresearch.org. Pew Research 

Center is a subsidiary of The Pew Charitable Trusts.  
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As Growth Stalls, Unauthorized Immigrant Population 

Becomes More Settled 

BY Jeffrey S. Passel, D’Vera Cohn, Jens Manuel Krogstad AND Ana Gonzalez-Barrera 

The number of unauthorized immigrants living in the United States has stabilized since the end of 

the Great Recession and shows no sign of rising, according to new Pew Research Center estimates. 

The marked slowdown in new arrivals means that those who remain are more likely to be long-

term residents, and to live 

with their U.S.-born children. 

There were 11.3 million 

unauthorized immigrants 

living in the U.S. in March 

2013, according to a 

preliminary Pew Research 

Center estimate, about the 

same as the 11.2 million in 

2012 and unchanged since 

2009. The population had 

risen briskly for decades 

before plunging during the 

Great Recession of 2007 to 

2009. 

As growth of this group has 

stalled, there has been a 

recent sharp rise in the 

median length of time that 

unauthorized immigrants 

have lived in the U.S. In 

2013, according to a 

preliminary estimate, 

unauthorized immigrant adults had been in the U.S. for a median time of nearly 13 years—

meaning that half had been in the country at least that long. A decade earlier, in 2003, the median 

for adults was less than eight years.  

FIGURE 1 

Growth in Unauthorized Immigration Has Leveled Off 

In millions 

 

Note: Shading surrounding line indicates low and high points of the estimated 90% 

confidence interval. White data markers indicate that the change from the previous estimate 

shown is statistically significant (for example, for 1995 change is significant from 1990). 

Data labels are for 1990, odd years from 1995-2011, 2012, 2013. 

Source: Table A1, derived from Pew Research Center estimates based on residual 

methodology, applied to March Supplements of the Current Population Survey for 1995-

2004 and 2013, and the American Community Survey for 2005-2012. Estimates for 1990 

from Warren and Warren (2013). See Methodology. 
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The new estimates are based mainly on data from the U.S. Census Bureau’s American Community 

Survey and Current Population Survey, using the widely accepted “residual methodology” 

employed by the center for 

many years.1 The estimates of 

the total population, as well 

as regarding the share of 

unauthorized immigrants 

with U.S. citizen children and 

length of residence in the 

U.S., update previously 

published estimates.2 

There is renewed interest in 

unauthorized immigrants 

who are long-time residents 

of the United States and have 

U.S.-born children because 

they are among those to 

whom President Obama 

reportedly is considering 

offering a temporary reprieve 

from deportation (Los 

Angeles Times, 2014). Obama 

reiterated in late August that 

he would prefer that 

Congress pass major 

legislation to overhaul the 

immigration system, but because Congress has not done so, he may take executive action on his 

own (White House, 2014).  

Among the nation’s 10.4 million unauthorized adults, a shrinking share have been in the country 

for less than five years—15% in 2012, compared with 38% in 2000. A rising share have lived in the 

U.S. for a decade or more—62% in 2012, compared with 35% in 2000. About a fifth (21%) had 

been in the U.S. for two decades or more as of 2012. 

                                                        
1 For details about the methodology, see Methodology Appendix C. 
2 For previous estimates, see Passel, Cohn and Gonzalez-Barrera, 2013, and Taylor, Lopez, Passel and Motel, 2011.  

FIGURE 2 

As Unauthorized Immigrant Population Growth Has 

Slowed, Median Length of Residence Has Grown 

Adult median duration of residence in U.S.  

 

Note: 2013 figure is preliminary. Data labels are for 1995, 2007 and 2013. 

Source: Table A1, derived from Pew Research Center estimates based on residual 

methodology, applied to March Supplements of the Current Population Survey for 1995-

2003 and 2013, and the American Community Survey for 2005-2012. See Methodology. 
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As the unauthorized 

population has tilted more 

toward long-term residents, 

these immigrants are more 

likely to have children who 

are U.S. citizens because they 

were born in the U.S. Among 

unauthorized immigrants, 

the Pew Research Center 

estimates that in 2012, 4 

million, or 38% of adults, 

lived with their U.S.-born 

children, either minors or 

adults. In 2000, 2.1 million, 

or 30% of unauthorized 

adults, did.3 About three-

quarters of unauthorized 

parents residing with their 

U.S.-born children in 2012—3 

million—had lived in the U.S. 

for 10 years or more.  

The new Pew Research 

Center estimate of 11.2 

million unauthorized 

immigrants in the U.S. for 

2012 replaces a previously published preliminary estimate of 11.7 million as of March 2012 (Passel, 

Cohn and Gonzalez-Barrera, 2013). The two estimates are not statistically different. The new 

estimate is considered more accurate because it is based on the American Community Survey, a 

larger dataset than the Current Population Survey that was the basis for the earlier preliminary 

estimate.4 

                                                        
3 The total with U.S.-born minor or adult children may well be higher, because this estimate does not count those not living with their sons or 

daughters.  
4 For 2012, the public-use sample from the American Community Survey is a 1% sample of the U.S. population, or more than 3.1 million 

cases. The 2013 March Current Population Survey used for these estimates has a sample with 203,000 cases. 

FIGURE 3 

Share of Long-Term Unauthorized Immigrants 

Surpasses Share of Short-Term Immigrants 

% of unauthorized adult immigrants, by duration of U.S. residence 

 

Note: 2013 estimates are preliminary. Data labels are for 1995, 2003 and 2013. 

Source: Table A1, derived from Pew Research Center estimates based on residual 

methodology, applied to March Supplements of the Current Population Survey for 1995-

2003 and 2013, and the American Community Survey for 2005-2012. 
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The nation’s estimated unauthorized 

immigrant population had risen steadily since 

at least 1990, when it numbered 3.5 million. 

By 2007, it had more than tripled, to 12.2 

million.  

As the U.S. economy faltered and border 

enforcement tightened, however, arrivals 

plummeted, and some unauthorized 

immigrants, especially Mexicans, have 

returned home (Passel, Cohn and Gonzalez-

Barrera, 2012 & 2013). By 2009, the 

population fell to 11.3 million, and has 

changed little since. 

In 2012, there were 4 million unauthorized 

immigrant adults living with their U.S.-born 

children. Among those, 3.7 million do not have 

protection from deportation under Obama’s 

Deferred Action for Childhood Arrivals 

(DACA) program or under the Temporary 

Protected Status (TPS) program. As the 

accompanying chart shows, an estimated 

675,000 unauthorized immigrants without 

deportation protection have U.S.-born 

children ages 18 or older; some of those 

parents also have younger children.5 The 

remainder, about 3 million, has only minor 

U.S.-born children. 

As of 2012, all unauthorized immigrant 

parents of U.S.-born children had lived in the 

U.S. for a median 15 years, longer than the median 12 years for the entire unauthorized 

population. In 2000, the median was 11 years for these parents.  

                                                        
5 An estimated 275,000 only have U.S.-born children ages 18 and older. 

FIGURE 4 

Unauthorized Immigrants, by Selected 

Categories, 2012 

In thousands 

 

Notes: Among those under 18, an estimated 120,000 are protected 

by Deferred Action for Childhood Arrivals (DACA) and 5,000 have 

Temporary Protected Status. Among DACA or TPS protected adults, 

an estimated 475,000 have DACA status and 400,000 have TPS. 

These numbers are rounded, so may not add to total. 

Source: Table A2, derived from Pew Research Center estimates 

based on residual methodology, applied to 2012 American 

Community Survey. 

PEW RESEARCH CENTER 

 775  

 850  

 675  

 3,050  

 5,900 
Not living with  

U.S. citizen children 

Under age 18 

DACA or TPS  

protected adults 

Living with their 

minor U.S. citizen children  

(no adult children) 

Living with their  

U.S. citizen children 18 + 

Adults: 

10.4 million 

1621

Case 3:17-cv-05211-WHA   Document 121-1   Filed 11/01/17   Page 36 of 291

http://www.pewhispanic.org/2012/04/23/net-migration-from-mexico-falls-to-zero-and-perhaps-less/
http://www.pewhispanic.org/2013/09/23/population-decline-of-unauthorized-immigrants-stalls-may-have-reversed/


8 

PEW RESEARCH CENTER 

www.pewresearch.org 

There were 775,000 unauthorized children younger than age 18 in 2012. In 2005, at its peak, this 

group numbered more than 1.6 million. By contrast, the number of U.S.-born children younger 

than 18 has risen. In 2012, there were 4.5 million U.S.-born children younger than 18 living with at 

least one unauthorized parent. In 2000, there were less than half as many, less than 2.2 million. 6  

The number of unauthorized immigrant children has declined in recent years, for two reasons. 

Some unauthorized immigrant children have turned 18 and become adults with unauthorized 

status. In addition, the recent slowdown in unauthorized immigration overall has resulted in fewer 

new unauthorized children arriving.  

The overall 2012 figure for unauthorized immigrants includes about a million people who already 

have temporary relief from deportation through two separate administrative programs. About 

575,000 unauthorized immigrants ages 16 to 30 who were brought to the country by their parents 

are shielded under Obama’s Deferred Action for Childhood Arrivals (DACA) program (U.S. 

Department of Homeland Security, 2014). About 400,000 adults and 5,000 children, mainly 

Central Americans, have “Temporary Protected Status” based on conditions in their home 

countries that would make it difficult for them to return. 

Among the 9.6 million unauthorized adults who do not have formal protection from deportation, 

16% have lived in the U.S. for less than five years, 60% for at least 10 years, and 20% for 20 years 

or more, according to Pew Research Center’s estimates. The figures are similar to those for all 

unauthorized adults. 

Some have suggested that Obama might expand the scope of the deferred action program that 

began in 2012, which gave a temporary reprieve and work permits to some unauthorized young 

adults who were brought to the U.S. by their parents before age 16. Among the possible 

beneficiaries would be parents or children of those who have received relief from deportation 

(Washington Post, 2014). 

According to Pew Research Center estimates, about 450,000 unauthorized immigrants in the U.S. 

live with their unauthorized immigrant children who are protected from deportation under the 

deferred action program or who have Temporary Protected Status. Of these adults, more than 

half—about 230,000—also live with at least one of their U.S.-born children.  

                                                        
6 These numbers do not reflect the recent surge in unaccompanied minors, which began in 2013. 
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A relatively small group of unauthorized immigrants, both children and adults, lives with parents 

who are protected from deportation under the deferred action program or who have Temporary 

Protected Status. According to the center’s estimates, this group numbers about 50,000.  

Obama signaled in March 

that he would consider 

changes in immigration 

policy via executive action, 

under renewed criticism by 

immigrant advocates for a 

record number of 

deportations during his 

administration (New York 

Times, 2014). From 2009 to 

2012, a record 400,000 

immigrants were deported 

per year, an annual average 

higher than under the 

administration of his 

predecessor, George W. Bush 

(Gonzalez-Barrera, 2014). 

The president had said in 

June that he would pursue 

changes in immigration 

policy on his own by the end 

of summer after Congress 

failed to pass major legislation, but in late August he signaled that deadline might slip (White 

House, 2014).  

The debate over immigration policy has been complicated by the recent arrival of thousands of 

unaccompanied children. During the first 11 months of the 2014 fiscal year (Oct. 1, 2013-Aug. 31, 

2014), the number of unaccompanied children caught at the U.S.-Mexico border rose 88% 

compared with the same period in fiscal 2013 (U.S. Customs and Border Patrol, 2014).  

FIGURE 5 

Total Removals by U.S. Department of Homeland 

Security, 1997-2012 

In thousands 

 

Note: Years are fiscal years. Data labels are for 1997, 2002 and 2012. 

Source: U.S. Department of Homeland Security, Yearbook of Immigration Statistics: 2012 
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The Pew Research Center has not tested public opinion on the idea of broadened temporary relief 

from deportation for some categories of unauthorized immigrants. In a survey earlier this year, 

Americans were evenly divided over whether the growing number of deportations was a good 

thing or a bad thing, with 45% saying each (Pew Research Center, 2014a).  

But in a new Pew Research Center survey, the share prioritizing tougher border security and law 

enforcement has risen since early in Obama’s second term (Pew Research Center, 2014c). The 

national survey, conducted Aug, 20-24 among 1,501 adults, finds that 41% say that in dealing with 

unauthorized immigration, national policy should give equal priority to better border security and 

to creating a path to citizenship for unauthorized immigrants already in the U.S. A third (33%) say 

the priority should be on better border security and tougher law enforcement; 23% say that a path 

to citizenship should be the policy priority. 

In a 2013 survey, the public was evenly split over whether national immigration policy should 

prioritize better border security or creating a path to citizenship (25% for each). Nearly half (47%) 

said both should have equal priority (Pew Research Center, 2013). 

Most Americans still support a path to legal status for unauthorized immigrants. By 68% to 30%, 

the public in July backed offering unauthorized immigrants an opportunity to gain legal status 

(though not necessarily citizenship) if they meet certain requirements, though support has 

declined some since February, according to a recent Pew Research Center survey (Pew Research 

Center, 2014b). 

Pew Research Center surveys have found that a strong majority of Hispanics and Asian Americans 

want to see immigration reform passed and support creating a pathway to citizenship for 

unauthorized immigrants. However, both Hispanics and Asian Americans believe it is more 

important for unauthorized immigrants to get relief from the threat of deportation (Lopez, Taylor, 

Funk and Gonzalez-Barrera, 2013). 
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Appendix A: Additional Tables 

 

 

 

 

TABLE A1 

Unauthorized Immigrant Population, by Age and Duration of Residence in the U.S., 

and Their U.S.-Born Children, 1995-2013 

Population figures in thousands, unless otherwise noted (see rounding notes below) 

 Unauthorized Population  
Unauthorized Population 

 Ages 18 and Older  
U.S.-Born Children of 

Unauthorized  

 Total 
Ages 18  

and older 
Younger  
than 18  

Median 
duration in 

the U.S.  
(in years) 

Less than  
5 years         

in the U.S. 
(%) 

10 years  
or more 

 in the U.S. 
(%)  

Ages 18  
and older 

Younger  
than 18 

2013 11,300 (x) (x)  12.7 16 61  (x) (x) 

2012 11,200 10,400 775  12.1 15 62  675 4,500 

2011 11,500 10,700 825  11.5 17 60  675 4,450 

2010 11,400 10,400 950  10.5 20 54  575 4,350 

           

2009 11,300 10,300 975  10.0 22 50  450 4,300 

2008 11,700 10,600 1,100  9.5 24 47  375 4,150 

2007 12,200 10,700 1,550  8.6 27 43  300 4,250 

2006 11,600 10,100 1,500  8.0 29 41  220 3,800 

2005 11,100 9,500 1,650  8.0 31 41  190 3,550 

           

2003 10,100 8,650 1,400  7.5 38 37  180 2,900 

2000 8,600 7,150 1,450  7.5 38 35  85 2,150 

1998 7,250 5,950 1,300  7.8 35 32  40 1,750 

1995 5,700 4,600 1,100  7.4 36 33  35 1,200 

Note: Estimates for 2013 are preliminary. All numbers rounded independently. Percentages and medians computed from unrounded 

numbers. See methodology for rounding rules. The symbol '(x)’ means not available. 

Source: Pew Research Center estimates based on residual methods (see Methodology). Estimates for 2005-2012 based on American 

Community Survey data from Integrated Public Use Microdata Series (IPUMS). Estimates for 1995-2003 and 2013 based on March 

supplements to the Current Population Survey.  
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TABLE A2 

Unauthorized Immigrant Population, by Age, Status, Duration of Residence in the 

U.S. and Presence of Children, and Their U.S.-Born Children, 2012 

Population figures in thousands, unless otherwise noted (see rounding notes below) 

 

TOTAL 
POPULATION 

DURATION OF RESIDENCE IN THE U.S. 

 Less than 5 years  10 years or more  20 years or more 

 Population  %  Population  %  Population  % 

Total unauthorized 11,200 1,850 17  6,650 59  2,200 20 

   

 

 

  

 

  

Unauthorized Adults 10,400 1,600 15  6,450 62  2,200 21 

with DACA approval 475 5 1  375 80  90 19 

with TPS 400 15 4  375 94  170 43 

without DACA or TPS 9,550 1,550 16  5,700 60  1,950 20 

          

Adults, without DACA or TPS 9,550 1,550 16  5,700 60  1,950 20 

With U.S.-born children 3,700 230 6  2,750 74  1,050 29 

1+ child is 18 or older 675 20 3  625 92  500 75 

Minor children only 3,050 210 7  2,150 71  550 18 

No U.S.-born children 5,900 1,350 23  2,950 50  900 15 

          

Unauthorized Minors 775 (x) (x)  (x) (x)  (x) (x) 

with DACA approval 120 (x) (x)  (x) (x)  (x) (x) 

with TPS 5 (x) (x)  (x) (x)  (x) (x) 

without DACA or TPS 650 (x) (x)  (x) (x)  (x) (x) 

          

U.S.-born Children of Unauthorized          

Younger than 18 4,500 (x) (x)  (x) (x)  (x) (x) 

18 and older 675 (x) (x)  (x) (x)  (x) (x) 

Note: Adults are ages 18 and older. All references to children include only those living with their unauthorized parent(s). “Unauthorized 

Minors” are younger than 18 and include some who are not living with parent(s). All numbers rounded independently. Percentages computed 

from unrounded numbers. See methodology for rounding rules. The symbol '(x)’ means not available. DACA refers to Deferred Action for 

Childhood Arrivals. TPS refers to Temporary Protected Status. 

Source: Pew Research Center estimates based on residual methods (see Methodology) applied to 2012 American Community Survey data 

from Integrated Public Use Microdata Series (IPUMS) 
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TABLE A3 

Unauthorized Adults, by Status, Detailed Duration of Residence in the U.S. and 

Presence of Children, 2012 

Population figures in thousands, unless otherwise noted (see rounding notes below) 

 

TOTAL 
POPULATION 

ADULT 
POPULATION  
(18 and older) 

ADULTS WITHOUT DACA OR TPS 

 Total 
With  

U.S.-born children 
Without  

U.S.-born children 

Duration of U.S. Residence      

Total population 11,200 10,400 9,550 3,700 5,900 

Less than 5 years 1,850 1,600 1,550 230 1,350 

5-9 years 2,700 2,400 2,300 725 1,600 

10-14 years 2,850 2,650 2,400 1,000 1,350 

15-19 years 1,600 1,600 1,350 675 700 

20 or more years 2,200 2,200 1,950 1,050 900 

      

Total percent 100 100 100 100 100 

Less than 5 years 17 15 16 6 23 

5-9 years 24 23 24 19 27 

10-14 years 25 25 25 28 23 

15-19 years 14 15 14 18 12 

20 or more years 20 21 20 29 15 

Note: Adults with U.S.-born children only includes those whose children are living with them. “U.S.-born children” include those younger than 

18 and those 18 and older. All numbers rounded independently. Percentages computed from unrounded numbers. See methodology for 

rounding rules. DACA refers to Deferred Action for Childhood Arrivals. TPS refers to Temporary Protected Status. 

Source: Pew Research Center estimates based on residual methods (see Methodology) applied to 2012 American Community Survey data 

from Integrated Public Use Microdata Series (IPUMS) 
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TABLE A4 

Unauthorized Adults, by Presence of U.S.-Born 

Children, 1995-2012 

Population figures in thousands (see rounding notes below) 

 UNAUTHORIZED ADULT POPULATION 

 Total 

With only U.S.-
born children 

younger than 18 

With  
U.S.-born children  
ages 18 or older  

Without  
U.S.-born children 

2012 10,400 3,250 700 6,450 

2011 10,700 3,300 725 6,650 

2010 10,400 3,250 625 6,600 

     

2009 10,300 3,200 500 6,600 

2008 10,600 3,200 425 6,950 

2007 10,700 3,250 325 7,050 

2006 10,100 3,050 250 6,750 

2005 9,500 3,050 230 6,200 

     

2003 8,650 2,700 210 5,750 

2000 7,150 2,050 100 5,000 

1998 5,950 1,850 40 4,100 

1995 4,600 1,350 50 3,200 

Note: Adults with U.S.-born children only include those whose children are living with them. 

Parents living with U.S.-born children ages 18 or older may also have U.S.-born children 

younger than 18 in their household. All numbers rounded independently. See methodology 

for rounding rules.  

Source: Pew Research Center estimates based on residual methods (see Methodology). 

Estimates for 2005-2012 based on American Community Survey data from Integrated 

Public Use Microdata Series (IPUMS). Estimates for 1995-2003 based on March 

supplements to the Current Population Survey. 

PEW RESEARCH CENTER 

1631

Case 3:17-cv-05211-WHA   Document 121-1   Filed 11/01/17   Page 46 of 291



18 

PEW RESEARCH CENTER 

www.pewresearch.org 

Appendix B: Additional Charts 

 

 

 

Figure B1 

A Rise in U.S.-born Children of Unauthorized 

Immigrants, and Decline in Unauthorized Children  

In millions 

 

Note: Chart does not include an unknown number of children of unauthorized immigrants 

who do not live with their parent(s). Data labels are for 1995, 2007 and 2012. 

Source: Table A1, derived from Pew Research Center estimates based on residual 

methodology, applied to March Supplements of the Current Population Survey for 1995-

2003, and the American Community Survey for 2005-2012 
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Figure B2 

A Growing Number of Unauthorized Immigrants Live 

with Their U.S. Citizen Children 

In millions 

 

Note: Chart does not include unauthorized-immigrant parents who do not live with their 

children. Data labels are for 1995, 2007 and 2012. 

Source: Table A4, derived from Pew Research Center estimates based on residual 

methodology, applied to March Supplements of the Current Population Survey for 1995-

2003, and the American Community Survey for 2005-2012 
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Appendix C: Methodology 

The estimates presented in this report for the unauthorized immigrant population are based on a 

residual estimation methodology that compares a demographic estimate of the number of 

immigrants residing legally in the country with the total number of immigrants as measured by a 

survey—either the American Community Survey (ACS) or the March Supplement to the Current 

Population Survey (CPS); the difference is assumed to be the number of unauthorized immigrants 

in the survey, a number that is later adjusted for omissions from the survey (see below). The basic 

estimate is: 

 

 

The legal resident immigrant population is estimated by applying demographic methods to counts 

of legal admissions covering the period from 1980 to 2012 obtained from the Department of 

Homeland Security’s Office of Immigration Statistics and its predecessor at the Immigration and 

Naturalization Service, with projections to 2013. The initial estimates are calculated separately for 

age-gender groups in six states (California, Florida, Illinois, New Jersey, New York and Texas) and 

the balance of the country; within these areas the estimates are further subdivided into immigrant 

populations from 35 countries or groups of countries by period of arrival in the United States. 

Variants of the residual method have been widely used and are generally accepted as the best 

current estimates (Baker and Rytina, 2014; Hoefer, Rytina and Baker, 2012; Warren and Warren, 

2013). See also Passel, Cohn and Gonzalez-Barrera (2013), Passel and Cohn (2008) and Passel 

(2007) for more details. The overall population estimates presented in this report are the residual 

totals, adjusted for survey omissions for these six states and the balance of the country, subdivided 

for Mexican immigrants and other groups of immigrants (balance of Latin America, south and east 

Asia, rest of world) depending on sample size and state. 

Once the residual estimates have been produced, individual foreign-born respondents in the 

survey are assigned a specific status (one option being unauthorized immigrant) based on the 

individual’s demographic, social, economic, geographic and family characteristics. These status 

assignments are the basis for the characteristics reported here (including, for example, specific 

countries of birth, detailed state estimates, duration of residence and presence of children). A final 

step in the weighting-estimation process involves developing final state-level estimates that take 

into account trends over time in the estimates. For this report, additional status assignments 
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involving Temporary Protected Status (TPS) and Deferred Action for Childhood Arrivals (DACA) 

were done for the 2012 ACS only. Later reports will focus on more detailed information on the 

countries and regions of origin of the immigrants, estimates for all states and major metropolitan 

areas, and various demographic, social and economic characteristics of the unauthorized and legal 

immigrant populations. 

The American Community Survey is an ongoing survey conducted by the U.S. Census Bureau. The 

survey collects detailed information on a broad range of topics, including country of birth, year of 

immigration and citizenship—the information required for the residual estimates. The ACS has a 

continuous collection design with monthly samples of about 250,000; the nominal annual sample 

size was about 2.9 million households for 2005-2009 with about 1.9 million included in the final 

sample. The initial sample was expanded to almost 3.3 million addresses for 2011 and over 3.5 

million for 2012; the final sample included more than 2.1 million address in 2011 and almost 2.4 

million in 2012. (http://www.census.gov/acs/www/methodology/sample_size_data/index.php). 

For this report, public use samples of individual survey records from the ACS are tabulated to 

provide the data used in the estimation process. The public use file is a representative 1% sample 

of the entire U.S. (including about 3 million individual records for each year 2005-2012) obtained 

from the Integrated Public Use Microdata Series or IPUMS (Ruggles et al., 2010). The ACS began 

full-scale operation in 2005 covering only the household population; since 2006 it has covered the 

entire U.S. population. ACS data are released by the Census Bureau in September for the previous 

year. 

The other survey data source used for residual estimates comes from March Supplements to the 

Current Population Survey. The CPS is a monthly survey currently of about 55,000 households 

conducted jointly by the U.S. Bureau of Labor Statistics and the Census Bureau. Since 2001, the 

March supplement sample has been expanded to about 80,000 households; before then, the 

expanded March Supplement sample included about 50,000 households. The CPS universe covers 

the civilian noninstitutional population. The CPS was redesigned in 1994 and, for the first time, 

included the information required for the residual estimates (i.e., country of birth, date of 

immigration and citizenship). Some limitations of the initial March Supplement redesign of the 

CPS as implemented in 1994 preclude its use in making these estimates, so the first CPS-based 

estimates are for March 1995. CPS data are released by the Census Bureau in September for the 

previous March. The most recent March CPS data were for 2013. 
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Population figures from both the ACS and CPS are based on the Census Bureau’s official 

population estimates for the nation, states and smaller areas through a weighting process that 

ensures the survey figures agree with pre-specified national population totals by age, sex, race and 

Hispanic origin. At the sub-national level, the two surveys differ in their target populations. The 

March CPS data agree with state-level totals by age, sex and race and are based on a process that 

imposes other conditions on weights for couples (U.S. Census Bureau, 2006). The ACS weights use 

estimates for much smaller geographic areas that are summed to state totals 

(http://www.census.gov/acs/www/methodology/methodology_main/ – especially Chapter 11). 

The population estimates for the surveys are based on the latest available figures at the time the 

survey weights are estimated. This process produces the best estimates available at the time of the 

survey, but it does not guarantee that a time series produced across multiple surveys is consistent 

or accurate. Significant discontinuities can be introduced when the Census Bureau changes its 

population estimation methods, as it did several times early in the 2000s and in 2007 and 2008 

(Passel and Cohn, 2010), or when the entire estimates series is recalibrated to take into account 

the results of a new census. 

The estimates shown for unauthorized immigrants and the underlying survey data are derived 

from ACS IPUMS 1% samples for 2005-2012 and March CPS public use files for 1995-2013, which 

have been reweighted to take into account population estimates consistent with the 1990 Census, 

the 2000 Census, the 2010 Census and the most recent population estimates. The population 

estimates used to reweight the March 2011 CPS come from the Census Bureau’s Vintage 2011 

population estimates (http://www.census.gov/popest/data/index.html); they are consistent with 

the 2010 Census and the estimates used to weight the March 2012-2013 CPS. The population 

estimates used to reweight the CPS for March 2001 through March 2010 are the Census Bureau’s 

intercensal population estimates for the 2000s 

(http://www.census.gov/popest/data/intercensal/index.html); these population estimates use 

demographic components of population change for 2000-2010 and are consistent with both the 

2000 and 2010 censuses. Similarly, the population estimates used to reweight the CPS for March 

1995 through March 2000 are the intercensal population estimates for the 1990s, which are 

consistent with the 1990 and 2000 censuses. The ACS data for 2010-2012 do not require 

reweighting as they are weighted to recent population estimates based on the 2010 Census. For the 

2005-2009 ACS, the reweighting uses the same intercensal population estimates as used for the 

CPS.7 The reweighting methodology for both the ACS and CPS follows, to the extent possible, the 

methods used by the Census Bureau in producing the sample weights that equal the population 

                                                        
7 For the 2005, the ACS included only the household population; it did not cover the group quarters population. To make the data for the 

2005 ACS comparable with 2006 and later, we augmented the ACS by adding records to represent the group quarter population by borrowing 

records from the 2006 ACS. (See Passel, Cohn and Gonzalez-Barrera 2013.) 
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totals. See Passel, Cohn and Gonzalez-Barrera 2013 for more details on weighting and adjustments 

for survey undercoverage. 

Because of the much larger sample size in the ACS (3.1 million sample cases in 2012 including 

more than 350,000 foreign-born cases) than the March CPS (203,000 sample cases in 2013 with 

about 26,000 foreign-born), the ACS-based estimates should be considered more accurate than 

the CPS-based estimates. In this publication, we have replaced the previous CPS-based estimate 

for 2012 with the new ACS-based estimate. The CPS-based estimate for 2013 should be considered 

preliminary as it will be replaced with an ACS-based estimate when the 2013 ACS data become 

available. 

Individual respondents are assigned a status as a legal or unauthorized immigrant based on the 

individual’s demographic, social, economic and geographic characteristics so the resulting number 

of immigrants in various categories agrees with the totals from the residual estimates. The 

assignment procedure employs a variety of methods, assumptions and data sources. 

First, all immigrants entering the U.S. before 1980 are assumed to be legal immigrants. Then, the 

data are corrected for known over-reporting of naturalized citizenship on the part of recently 

arrived immigrants (Passel et al. 1997) and all remaining naturalized citizens from countries other 

than Mexico and those in Central America are assigned as legal. Persons entering the U.S. as 

refugees are identified on the basis of country of birth and year of immigration to align with known 

admissions of refugees and asylees (persons granted asylum). Then, individuals holding certain 

kinds of temporary visas (including students, diplomats and “high-tech guest workers”) are 

identified in the survey and each is assigned a specific legal temporary migration status using 

information on country of birth, date of entry, occupation, education and certain family 

characteristics. Finally, some individuals are assigned as legal immigrants because they are in 

certain occupations (e.g., police officer, lawyer, military occupation, federal job) that require legal 

status or because they are receiving public benefits (e.g., welfare or food stamps) that are limited 

to legal immigrants. As result of these steps, the foreign-born population is divided between 

individuals with “definitely legal” status (including long-term residents, naturalized citizens, 

refugees and asylees, legal temporary migrants, and some legal permanent residents) and a group 

of “potentially unauthorized” migrants. 

The number of potentially unauthorized migrants typically exceeds the estimated number of 

unauthorized migrants (from the residual estimates) by 15-35%. So, to have a result consistent 

with the residual estimate of legal and unauthorized immigrants, probabilistic methods are 
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employed to assign legal or unauthorized status to these potentially unauthorized individuals. This 

last step also involves a check to ensure that the legal statuses of family members are consistent; 

for example, all family members entering the country at the same time are assumed to have the 

same legal status. The entire process requires several iterations to produce estimates that agree 

with the demographically derived population totals. At the end, the final estimates agree with the 

residual estimates for the six individual states noted earlier and for the balance of the country; for 

Mexican-born and other legal and unauthorized immigrants in each area; and for children, 

working-age men and working-age women within each category. Finally, the survey weights for the 

foreign-born are adjusted upward so the tabulated figures agree with the analytic, demographic 

estimates of the total number of legal and unauthorized migrants developed in the very first step. 

For this report, two additional status groups have been assigned to persons initially assigned as 

unauthorized immigrants: (1) DACA approval or persons approved under the Deferred Action for 

Childhood Arrivals criteria; and (2) Temporary Protected Status. Under the DACA standards, an 

unauthorized immigrant must meet a number of specific criteria (U.S. Citizenship and 

Immigration Services, 2012 http://www.uscis.gov/humanitarian/consideration-deferred-action-

childhood-arrivals-daca):  

1. Arrived in the U.S. before age 16 and were under age 31 as of June 15, 2012; 
2. Continuously resided in the U.S. Since June 15, 2007; 
3. Physically present in the U.S. on June 15, 2012; 
4. Enrolled in school, have a high school diploma or a GED or have been honorably 

discharged from the military or the Coast Guard at the time of application; 
5. Not been convicted of a felony, a significant misdemeanor offense. or three or more 

other misdemeanors, and do not present a threat to national security or public safety. 

Using information from the 2012 ACS on year of arrival in the U.S., educational attainment, and 

veteran status, we determine whether persons assigned as unauthorized immigrants meet criteria 

(1)-(4). If they do so, they are identified as potential DACA applications. From this pool, we 

selected enough ACS respondents to represent the 580,000 DACA requests received by DHS as of 

September 2013 and approximate their characteristics (e.g., age by country of origin, age by 

gender, age by marital status and state of residence). See the tables at 

http://www.uscis.gov/sites/default/files/USCIS/Humanitarian/Deferred%20Action%20for%20C

hildhood%20Arrivals/USCIS-DACA-Characteristics-Data-2014-7-10.pdf. 

Temporary Protected Status (TPS) is primarily a function of an individual’s country of birth and 

date of arrival. As of calendar 2013, approximately 420,000 persons had been granted TPS.8 We 

selected ACS respondents previously designated as unauthorized immigrants to represent the TPS  

                                                        
8 Table entitled, “Existing Grants of Temporary Protected Status” supplied by DHS. 
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population based on country of birth and year of arrival: 

El Salvador 270,650 Arrived before 2001 

Honduras  83,349  Arrived before 1999  

Haiti  58,037  Arrived before 2011 

Nicaragua  4,275  Arrived before 1999 

Syria  2,475  Arrived before 2013 

Sudan  514  Arrived before 2005 

Somalia  378  Arrived before 2012  

Rounding of Estimates. All state- and national-level estimates for unauthorized immigrant 

populations are presented as rounded numbers to avoid the appearance of unwarranted precision 

in the estimates. Estimates less than 100,000 are rounded to the nearest 5,000; estimates in the 

range of 100,000-250,000 to the nearest 10,000; estimates smaller than 1 million to the nearest 

25,000; estimates of 1-10 million are rounded to the nearest 50,000; and estimates larger than 

that to the nearest 100,000. Unrounded numbers are used for statistical significance tests, in 

plotting charts and in computations of differences and percentages. 

Duration of Residence. The reference date for the ACS is July 1 of the survey year (e.g., July 1, 

2010 for the 2010 ACS). However, data are collected throughout the year and the date when 

individual information was collected is not available in the public use data. It is not possible to 

determine the exact duration of residence in the U.S. for each respondent, only the year of arrival 

in the U.S. In computing the distribution of duration of residence and the median duration of 

residence, we assumed that, on average, the ACS respondents arriving in a given year spent half of 

that year in the U.S. and, further, that respondents spent half of the survey year in the U.S. So, for 

example, in the 2012 ACS, the number of immigrants who had been in the U.S. for less than 10 

years was estimated as those who reported arriving in 2003-2012 (which represents persons in the 

U.S. for less than 9.5 years) plus half of those arriving in 2002. The median duration of residence 

was computed from tabulations of immigrants by calendar year of arrival. For the CPS, period of 

immigration is reported in two-year intervals (e.g., immigrants arriving in 1998-1999); for 

computing distributions and medians, we assumed that the arrivals were evenly distributed across 

the period. 
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U.S. Department of Justice
Immigration and Naturalization Service

HQADN 70/6.2 
______________________________________________________________________________________________________________________

MAY ... 8 2002

MEMORANDUM FOR JOHNNY N. WILLIAMS
 EXECUTIVE ASSOCIATE COMMISSIONER
OFFICE OF FIELD OPERATIONS

FROM: Stuart Anderson /S/ 
Executive Associate Commissioner
Office of Policy and Planning

Office of the Executive Associate Commissioner 4257 Street NW
Washington, DC 20536 

~

SUBJECT: Deferred Action for Aliens with bona fide Applications for 
T Nonimmigrant Status

This memorandum outlines changes in Immigration and Naturalization Service (INS) 
procedures for deferred action determinations on behalf of victims of severe forms of trafficking
whose applications for T nonimmigrant status have been determined to be bona fide but are still 
awaiting final adjudication by the Vermont Service Center (VSC).  It should be read as a 
supplement to guidance by the Office of Programs on December 19, 2000, and
September 7, 2001, and to a memorandum dated August 30,2001, that instructed INS offices to
utilize deferred action as one means to provide possible victims the opportunity to avail 
themselves of the provisions of the Victims of Trafficking and Violence Protection Act of 2000,
including applying for T or U nonimmigrant status.1

Effective the date of this memorandum, the VSC is responsible for assessing deferred action 
for all applicants whose applications have been determined to be bona fide. The duration of the
initial deferred action assessment shall be at the discretion of the Service Center Director but 
shall not exceed 12 months.  The initial assessment may be for less than 12 months if the director
determines an application would be adjudicated within that time.  Deferred action will not be
considered or assessed for a T nonimmigrant status applicant if he or she is currently in 

_________________________________

1 This memorandum does not, however, after the guidance outlined in those memoranda regarding the interim
procedures to be followed while the regulations implementing the U nonimmigrant status are being promulgated.
Aliens who are identified as possibly eligible for U nonimmigrant status should not be removed from the United 
States until they have had the opportunity to apply for such status.  Existing authority and mechanisms such as
parole, deferred action, and stays of removal should be used to achieve this objective.

1650

Case 3:17-cv-05211-WHA   Document 121-1   Filed 11/01/17   Page 67 of 291

WilliamsTK
Highlight

WilliamsTK
Highlight



Memorandum for Johnny N. Williams
Subject: Deferred Action for Aliens with Bona Fide Applications

for T Nonimmigrant Status 

removal proceedings unless the case has been administratively closed by the Immigration Judge 
or the Board of Immigration Appeals. For purposes of this memorandum, removal proceedings 
are defined as the period between the filing of the Notice to Appear with the Immigration Judge 
and the issuance of the final decision.

If a deferred action determination is made, the VSC will notify the alien to submit Form I-765, 
Application for Employment Authorization. Applications for employment authorization based on 
an assessment of deferred action at the VSC must be filed with the VSC.  After the initial 
deferred action decision and issuance of a one-year Employment Authorization Document, the 
VSC will hold those files and review each subsequent request for employment authorization and
deferred action upon receipt of each application.  Requests for extensions of employment
authorization and deferred action will be reviewed and granted in increments of twelve months.

Field Offices (and other Service Centers) may continue to receive inquiries from T applicants 
regarding determination of deferred action. These may be initial requests or requests for an 
extension of deferred action. These requests should be mailed to: USINS- Vermont Service
Center, ATTN: Keith Canney, Box 1000, 75 Lower Weldon St., St. Albans, VT 05479-0001.

If you have any questions regarding this memorandum or other T nonimmigrant status issues, 
please contact Laura Dawkins, Office of Adjudications at (202) 514-4754. 
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Victims of Human Trafficking & Other Crimes

USCIS helps protect victims of human trafficking and other crimes by providing immigration relief. Human
trafficking, also known as trafficking in persons, is a form of modern-day slavery in which traffickers lure
individuals with false promises of employment and a better life.

Individuals and their families may also fall victim to many other types of crime in the United States. These
crimes include: rape, murder, manslaughter, domestic violence, sexual assault, and many others.   

There are two types of immigration relief we provide to victims of human trafficking and other crimes:

T Nonimmigrant Status (T Visa)

T nonimmigrant status provides immigration protection to victims of trafficking. The T Visa allows victims
to remain in the United States and assist law enforcement authorities in the investigation or prosecution
of human trafficking cases.

U Nonimmigrant Status (U Visa)

U nonimmigrant status provides immigration protection to crime victims who have suffered substantial
mental or physical abuse as a result of the crime. The U visa allows victims to remain in the United States
and assist law enforcement authorities in the investigation or prosecution of the criminal activity.

Information for Law Enforcement Agencies and Judges

Law enforcement agencies and judges play an important role in immigration relief available for victims of
human trafficking and other crimes. Immigration relief options encourage victims to report crimes and
work with law enforcement and serve as a tool for law enforcement to help eliminate human trafficking
and fight crime in local communities. Please see the Information for Law Enforcement Agencies and
Judges for more information.

Resources for Victims

USCIS offers resources for victims of human trafficking and other crimes and the organizations that serve
them. This information is designed to help answer any questions you or your family might have about
obtaining T or U Nonimmigrant status.  USCIS has also developed additional materials specifically for law
enforcement agencies. Please see Resources for Victims of Human Trafficking & Other Crimes for more
information.

Contact Us

USCIS is dedicated to informing law enforcement and community based organizations about the forms of
relief offered to victims of human trafficking, domestic violence and other crimes. To receive training on
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this topic, please send an email to T_U_VAWATraining@uscis.dhs.gov.

For more information please call the National Human Trafficking Resource Center  888-373-7888.

Learn more about human trafficking through the Department of Homeland Security's Blue Campaign.

 

  

  This page can be found at www.uscis.gov/humantrafficking

Last Reviewed/Updated: 08/25/2017
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                                                                                                                    Press Office 
                                                U.S. Department of Homeland Security 

 

Press Release   November 25, 2005 
 

 

USCIS ANNOUNCES INTERIM RELIEF FOR FOREIGN STUDENTS ADVERSELY 
IMPACTED BY HURRICANE KATRINA 

  
Washington, D.C. – U.S. Citizenship and Immigration Services (USCIS) announced specific interim relief 
today for the approximately 5,500 foreign academic students adversely impacted by Hurricane Katrina.  The 
Notice, which was published in the Federal Register, will allow Katrina-impacted foreign academic students 
(F-1 visa holders) to: 
 

• Apply for immediate, short-term employment authorization; 
• Work additional hours on-campus, or work off-campus if granted employment authorization; and 
• Reduce normal course load requirements if granted employment authorization.  

 
The interim relief will remain in effect until February 1, 2006.  Foreign vocational students (M-1 visa 
holders) and foreign exchange students (J-1 visa holders) are not eligible for this interim relief.  DHS will 
continue to monitor the adverse impact of Hurricane Katrina in the affected areas to determine if 
modification of the interim relief is warranted and will announce any modifications in the Federal Register.   
 
Eligible foreign academic students wishing to work additional hours on-campus must obtain approval from 
their designated school official.  Eligible foreign academic students wishing to work off-campus must file an 
Application for Employment Authorization (Form I-765) directly with the Texas Service Center at:  

U.S. Citizenship and Immigration Services, Texas Service Center,  
P.O. Box 853062, Mesquite, TX 75815-3062.   

Applicants should mark the front of the envelope on the bottom right-hand side with the phrase, 
“HURRICANE KATRINA SPECIAL STUDENT RELIEF.”  Applicants who are unable to pay the Form I-
756 filing fee may request a fee waiver. Read our Frequently Asked Questions.  
 
Katrina-impacted foreign academic students not covered by the Notice and their dependents (F-2 visa 
holders) may request deferred action and apply for employment authorization based on economic necessity.  
A grant of deferred action in this context means that, during the period that the grant of deferred action 
remains in effect, DHS will not seek the removal of the foreign academic student or his or her qualified 
dependents based upon the fact that the failure to maintain status is directly due to Hurricane Katrina.    
Deferred action requests are decided on a case-by-case basis.  USCIS cannot provide any assurance that all 
such requests will be granted.  A grant of deferred action does not provide an individual any legal 
immigration status in the United States.  Therefore, in order to resume their nonimmigrant status, foreign 
academic students who are granted deferred action must apply for reinstatement following the period of 
deferred action, which shall expire no later than February 1, 2006. 
 
Eligible foreign academic students and their qualified dependents wishing to request deferred action and 
apply for employment authorization based on economic necessity must submit a letter, substantiating their 
need for deferred action, and file an Application for Employment Authorization (Form I-765) directly with 
the Texas Service Center at the address above.  Applicants should mark the front of the envelope on the 

www.uscis.gov 
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bottom right-hand side with the phrase, “HURRICANE KATRINA SPECIAL STUDENT RELIEF.”  
Applicants who are unable to pay the Form I-756 filing fee may request a fee waiver.   
 
For additional information, please refer to the Federal Register Notice or visit the USCIS website at 
http://uscis.gov/. 

– USCIS – 
 
 
On March 1, 2003, U.S. Citizenship and Immigration Services became one of three legacy INS components to join the U.S. Department of Homeland 

Security.  USCIS is charged with fundamentally transforming and improving the delivery of immigration and citizenship services, 
while enhancing the integrity of our nation's security. 
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U.S. Citizenship 
and Immigration 
Services 

FROM: A,r2i~e~ ~ 
~ Acting Associate Director, Office of Domestic Operations 

SUBJECT: Guidance Regarding Surviving Spouses of Deceased U.S. Citizens and their Children 

I. Purpose 

This amended memorandum provides guidance to U.S. Citizenship and Immigration Services 
(USCIS) field offices and service centers regarding the processing of surviving spouses of deceased 
U.S. citizens and qualifying children of the surviving spouses. It affords a new process by which 
they may apply for deferred action. This policy guidance will be in effect until further notice and 
may be revised as needed. This memorandum revises and replaces in its entirety the June 15, 2009 
"Guidance Regarding Surviving Spouses of Deceased U.S. Citizens and their Children". 

II. Background 

Section 205.l(a)(3)(i)(C) of title 8 of the Code of Federal Regulations (8 CFR) requires that the 
approval of Form 1-130, Petition for Alien Relative, be automatically revoked upon the death of the 
petitioner if the beneficiary1 has not adjusted status in the United States or been inspected and 
admitted as an immigrant. In such instances, the beneficiary may request a reinstatement of the 
approval and USCIS, in its discretion, may grant such a request for humanitarian reasons. 8 CFR 
205. l(a)(3)(i)(C)(2). 

However, no avenue of immigration relief exists for the surviving spouse of a deceased U.S. citizen 
if the surviving spouse and the U.S. citizen were married less than 2 years at the time of the citizen's 
death and (1) the immigrant petition filed by the citizen on behalf of the surviving spouse has not 
been adjudicated by USCIS at the time of the citizen's death, or (2) no petition was filed by the 

1 Depending on context, the term beneficiary in this guidance may include both actual and potential beneficiaries of 
Forms 1-130 filed on their behalf. 
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Guidance Regarding Surviving Spouses of Deceased U.S. Citizens and their Children 
Page2 

citizen before the citizen's death. This issue has caused a split among the circuit courts of appeal 
and is also the subject of proposed legislation in the U.S. Congress (e.g., bills S. 815 and H.R. 1870). 

III. Policy Guidance 

This policy guidance covers only (1) surviving spouses of U.S. citizens who died before the second 
anniversary of the marriage, who have not remarried and were not legally separated or divorced from 
the citizen spouse at the time of the citizen's death, and who are residing in the United States,2 and 
(2) such surviving spouses' qualifying children. For purposes of this policy guidance, "qualifying 
children" are any children of the surviving spouse of the deceased U.S. citizen who remain 
unmarried and under 21 years of age and are residing in the United States ( age determinations for 
beneficiaries of Forms I-130 should be made as provided in section 201(f) of the INA). 

This guidance applies to the aforementioned applicants without regard to their manner of entry into 
the United States. Such surviving spouses are covered without restrictions on how long the U.S. 
citizen spouse has been deceased as long as the surviving spouse has not remarried. 3 

This guidance does not cover surviving spouses or qualifying children of deceased U.S. citizens who 
are residing outside the United States or surviving spouses and children of a lawful permanent 
resident or other non-U.S. citizen. This guidance also does not cover surviving spouses or qualifying 
children of deceased U.S. citizens if the surviving spouse remarried at any time after the U.S. 
citizen's death (regardless of whether the subsequent marriage has been terminated). This guidance 
does not cover any beneficiary who was legally separated or divorced from his or her U.S. citizen 
spouse at the time of the citizen's death, or such beneficiary's children. 

Since current section 201(b)(2)(A)(i) of the Immigration and Nationality Act (INA) treats covered 
widow(er)s of U.S. citizens and their children as immediate relatives based upon a self-petition, they 
are not covered by this guidance. They may file a Form I-360, Petition for Amerasian, Widow(er), 
or Special Immigrant, in accordance with the instructions on the Form. 

In order to address humanitarian concerns arising from cases involving surviving spouses of U.S. 
citizens, USCIS is instituting the following policy guidance, which is effective immediately and until 
further notice. 

2 Section III(A) of this memorandum, however, regarding humanitarian reinstatement, shall apply to surviving spouses 
outside the United States. 
3 This guidance is applicable to a beneficiary who entered the United States on a K-1 Nonimmigrant Visa and married a 
U.S. citizen, including cases in which the marriage was to a U.S. citizen other than the U.S. citizen petitioner who filed 
the I-129F. If the U.S. citizen spouse died before the second anniversary of the marriage, the widow(er) is eligible for 
deferred action or humanitarian reinstatement as described herein. Nothing in this memorandum, however, is intended to 
provide or imply eligibility for immigrant classification or adjustment of status of any person granted deferred action or 
humanitarian reinstatement, including widow(er) of U.S. citizens other than U.S. citizens who filed the Form I-129F who 
are subject to section 245(d) of the INA. 
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It is not necessary for the widow( ers) of citizens to seek deferred action under the guidance in this 
memorandum, in a case governed by First, Sixth or Ninth Circuit law. Courts in those jurisdictions 
have held that the visa petitioner's death does not end a surviving spouse's eligibility for 
classification as an immediate relative. Taing v. Napolitano, 567 F.3d 19 (1st Cir. 2009); Lockhart 
v. Napolitano, 561 F.3d 611 (6th Cir. 2009); Freeman v. Gonzales, 444 F.3d 1031 (9th Cir. 2006). 
Litigation on this issue is currently pending in the Supreme Court. Robinson v. Napolitano, No. 09-
94 (Cert petition filed July 23, 2009). Until such time as the Supreme Court decides the Robinson 
case on the merits, however, the Taing, Lockhart and Freeman cases remain the law in their 
respective circuits. 

In the First, Sixth and Ninth Circuits, therefore, an officer should approve a Form 1-130, and should 
also treat a pre-approval death as still valid, if the Form 1-130 is approvable, apart from the issue of 
the petitioner's death. No request for reinstatement of a pre-death approval will be necessary. 
Should the beneficiary in a First, Sixth or Ninth Circuit case bring to the attention of USCIS a Form 
1-130 that was denied or revoked on or after August 30, 2001, solely because the petitioner had died 
officers should consider the Taing, Lockhart and Freeman decisions as a proper basis for reopening, 
on USCIS motion, the Form 1-130, as well as any related Form 1-485.4 It is not necessary for the 
beneficiary to file a formal motion or pay any filing fee; any written request, such as a letter, will 
suffice. For purposes of this paragraph, a Form 1-130 will be considered a First, Sixth or Ninth 
Circuit case if: 

• the Form 1-130 is pending in, or the original decision was made by, a USCIS office in the 
First, Sixth or Ninth Circuit; or 

• either the petitioner or the beneficiary resided in First, Sixth or Ninth Circuit at the time 
of the petitioner's death. 5 

Whether an alien is actually admissible is not an issue in the adjudication of a Form 1-130. Matter of 
0-, 8 I&N Dec. 295 (BIA 1959). In light of the judgment in Hootkins v. Napolitano, _ F .Supp. 2d 
_, 2009 WL 2222839 (C.D.Cal. 2009), an officer will not consider the presence or absence of 
Form 1-864 from a substitute sponsor in deciding whether to approve or deny a Form 1-130 in a First, 
Sixth or Ninth Circuit case. The Hootkins court ruled, however, that the Class Plaintiffs had failed to 
prove their claim that an alien widow(er) whose Form 1-130 is approved under Freeman does not 
need a Form 1-864 from a substitute sponsor. 2009 WL 2222839 at *17, n. 23. The widow(er), 
therefore, must submit a new Form 1-864 to obtain approval of the Form 1-485, unless the Form 1-
485 applicant is exempt from this requirement under 8 CFR 213a.2(a)(2)(ii). Thus, the officer will 
treat the provision in AFM 21.5(a)(4)(B)(2) that requires submission of a new Form 1-864 from a 

4 No action is necessary if the Form 1-130 was denied or revoked before August 30, 2001. A civil action must generally 
be brought against the United States within 6 years after the cause of action accrues. 22 U.S.C. 240l(a). August 30, 
2001, is selected as the cut-off date for reopening First, Sixth and Ninth Circuit cases since that is 6 years before the 
filing of Hootkins v. Napolitano, _ F.Supp. 2d _ (C.D.Cal. 2009), which began as a putative nation-wide class 
action. 

5 The First Circuit includes Maine, Massachusetts, New Hampshire, Rhode Island, and Puerto Rico; the Sixth Circuit 
includes Kentucky, Michigan, Ohio, and Tennessee; and the Ninth Circuit includes Alaska, Arizona, California, Hawaii, 
Idaho, Montana, Nevada, Oregon, Washington, and Guam. 28 U.S.C. § 41. 
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substitute sponsor as applying only to the adjudication of the Form r-485, and not to the adjudication 
of the Form r-130. 

A widow( er) who is not able to submit a new Form r-864 from a substitute sponsor may seek 
deferred action, even if the Form r-130 itself is approved. In the case of a widow(er) whose Form r-
485 cannot be approved because of the lack of a new Form r-864 from a substitute sponsor, a final 
decision on the Form r-485 will be held in abeyance during the period in which a grant of deferred 
action is in effect. 

The Taing, Lockhart and Freeman cases apply only to First, Sixth and Ninth Circuit cases involving 
Forms r-130 filed for the spouses of citizens. These cases do not apply to a Form r-130 filed by a 
citizen for a step-child. Even if the citizen's widow(er) may have a Form r-130 and Form 1-485 
approved, therefore, any children of the widow(er) who are also beneficiaries of Forms 1-130 filed 
by the deceased citizen may seek deferred action under this guidance. 

A. Form 1-130 Approved Prior to the Death of the U.S. Citizen Spouse (Petitioner) 

Upon the death of the U.S. citizen petitioner, the approved Form r-130 is automatically revoked 
pursuant to 8 CFR 205.l(a)(3)(i)(C). The beneficiary, however, may request reinstatement of the 
revoked petition pursuant to 8 CFR 205.l(a)(3)(i)(C)(2). USCIS may then exercise discretion and 
grant the reinstatement after considering the facts and humanitarian considerations of the particular 
case. If the request for humanitarian reinstatement is approved, the beneficiary may proceed to the 
adjustment of status or consular processing stage. 

This memorandum does not alter the process for reviewing a Form 1-130 returned to users by a 
U.S. Consular Officer overseas when the beneficiary is seeking a humanitarian reinstatement. If 
users reinstates the Form r-130 returned by the consular officer, the r-130 should be forwarded to 
the National Visa Center to allow the beneficiary to resume consular processing. Section III(A) of 
this guidance, relating to humanitarian reinstatement, applies to beneficiaries who are within or 
outside the United States. 

If a beneficiary covered by this guidance requests humanitarian reinstatement, adjudicators should 
presume that humanitarian reasons support a grant of the request. Absent extraordinary factors or a 
failure to meet the regulatory requirements of 8 CFR 205.1 ( a)(3)(i)(C)(2), adjudicators should 
favorably exercise discretion accordingly. If the request for reinstatement cannot be granted for any 
reason other than confirmed or suspected fraud or issues of criminality or national security, the 
beneficiary should be informed that he or she may request deferred action in the manner described in 
III(E) below. 

B. Form 1-130 Pending at the Time of Death of the U.S. Citizen Spouse (Petitioner)-Married 
Less than 2 Years at Time of Death 

Once USCIS has received a copy of the U.S. citizen petitioner's death certificate, the pending, stand
alone Form 1-130 should be held in abeyance at the pending location. Petitions may be transferred to 
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the Vermont Service Center to be consolidated with the A-file housing a deferred action request, if 
such a request is made by the beneficiary (see further guidance below). 

Any concurrently filed Form I-485, Application to Register Permanent Residence or Adjust Status, 
and Form I-130, should be held in abeyance at the National Benefits Center until further guidance is 
issued. The beneficiary will remain eligible to receive the interim benefits of advance parole and 
employment authorization on the basis of the pending adjustment of status application. 

If a Form I-485 was not concurrently filed, the beneficiary should be informed that he or she may 
request deferred action in the manner described in section III (E) below. 

Note: In instances where the beneficiary and deceased U.S. citizen petitioner were married for at 
least two years at the time of the petitioner's death, the pending Form I-130 should be handled under 
existing procedures, including conversion of the Form I-130 to a Form I-360 for special immigrant 
classification as a widow/widower to the extent provided by 8 CFR 204.2(i)(l )(iv). 

C. Form 1-130 Denied {Prior to the Issuance of this Guidance) due to the Death of the U.S. 
Citizen Spouse (Petitioner) 

A beneficiary who is the surviving spouse of a U.S. citizen petitioner and whose petition was denied 
by USCIS (1) due to the death of the U.S. citizen petitioner, and (2) prior to the issuance of this 
guidance, may request deferred action in the manner described in section III(E) below. 

D. Form 1-130 Not Filed Prior to the Death of the U.S. Citizen Spouse 

A beneficiary who was legally married to a now deceased U.S. citizen at the time of the U.S. 
citizen's death, but for whom no Form I-130 was filed, may request deferred action in the manner 
described in section III(E) below. 

If the beneficiary was not legally married to, or was legally separated from, the deceased U.S. citizen 
at the time of the U.S. citizen's death, a qualifying relationship does not exist. The beneficiary is 
therefore not eligible to submit Form I-360 based on the specific policy guidance set forth in section 
III(E) below. 

E. Required Documentation for Requests for Deferred Action 

Beneficiaries may request deferred action by submitting the following: 

1) A Form I-360, Petition for Amerasian, Widow(er), or Special Immigrant, with the appropriate, 
non-waiveable filing fee (currently $375), completed in the format explained below; and 

2) All of the documents requested in the Form I-360 filing instructions for widow/widowers. 

The beneficiary of the Form I-360 must check box "m. Other, explain:" in Part 2 of the petition 
and cite the basis for eligibility as "Deferred Action -- Surviving spouse of a deceased U.S. 
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citizen, married less than 2 years." The Form 1-360 must be submitted to the Vermont Service 
Center for deferred action consideration. Note that while USCIS is utilizing Form 1-360 for these 
deferred action requests, such filings are NOT special immigrant self-petitions under current law. 
They should be adjudicated as requests for deferred action only. In addition to the Part 2 
information described above, the applicant must complete Parts 1, 3, 4, 7, 9, 10 and 11 of the Form 
1-360. 

F. Decision on Requests for Deferred Action 

Requests for deferred action based on the specific policy guidance set forth in this memorandum 
may only be considered for: 1) surviving spouses of U.S. citizens whose U.S. citizen spouse died 
before the second anniversary of the marriage and who are unmarried and residing in the United 
States; and 2) their qualifying children who are residing in the United States. 

The following persons are ineligible for deferred action: 1) beneficiaries whose immigrant visa 
petition was denied or revoked for any reason other than or in addition to the death of the petitioning 
U.S. citizen spouse; 2) widow(er)s who have remarried or were legally separated or divorced from 
the U.S. citizen spouse at the time of the U.S. citizen's death; and 3) beneficiaries with other serious 
adverse factors, such as national security concerns, significant immigration fraud, commission of 
other crimes, or public safety reasons. A grant of deferred action is a discretionary action on the 
part of USCIS. It is intended that this discretion should be liberally applied to provide a 
humanitarian benefit to eligible beneficiaries. However, deferred action may be denied for serious 
adverse factors, whether or not such factors are specifically identified in this guidance. 

Requests for deferred action based on the specific policy guidance set forth in this memorandum will 
not be considered for beneficiaries who: 1) are surviving spouses or qualifying children of non-U.S. 
citizens; 2) are residing outside the United States; 3) meet the conditional marriage period set forth 
in INA 201(b)(2)(A)(i); or 4) have remarried subsequent to the U.S. citizen's death (regardless of 
whether the subsequent marriage has been terminated). 

Once a decision on the request for deferred action has been made, the decision must be 
communicated to the beneficiary via a decision letter. If the request has been granted, the deferred 
action grant letter must state that the beneficiary is eligible to file Form I-765, Application for 
Employment Authorization. If the request has been denied, the deferred action denial letter must cite 
the reasons for the denial. A decision on a request for deferred action falls within the discretion of 
the Secretary. A denial of a request for deferred action is not subject to administrative appeal or 
judicial review. See INA§ 242(a)(2)(B), and (g). 

G. Validity Period for Deferred Action 

For any deferred action request received on or before May 27, 2011, the validity period of deferred 
action based on the policy guidance set forth in this memorandum is two (2) years from the date of 
grant of the Form I-360 request for deferred action. 
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H. Eligibility for Employment Authorization 

The appropriate classification for Form 1-765 filed on the basis of a deferred action grant is (C)(14) 
pursuant to 8 CFR 274a.12(c)(14). Beneficiaries may submit Form 1-765, with the appropriate filing 
fee ( currently $340), using this classification at any time after the grant (but prior to the expiration) 
of deferred action. However, they must demonstrate an economic necessity. The validity period for 
an employment authorization document (EAD) under the classification (C)(14), based on the 
specific policy guidance set forth in this memorandum is two (2) years, not to exceed the expiration 
date of the grant of deferred action. 

All requests for employment authorization based on the policy guidance set forth in this 
memorandum must contain the appropriate required supporting documentation. Applicants must 
follow currently established filing procedures for the Form 1-765 in accordance with the instructions 
on the form. Fee waiver of the Form 1-765 fee is available on a case-by-case basis for substantiated 
inability to pay as provided in 8 CFR 103.7(c)(l). 

A beneficiary whose Form 1-485 is being held in abeyance may also file a Form 1-765, with the 
appropriate filing fee. The appropriate classification for employment authorization filed on such a 
basis is (C)(9) pursuant to 8 CFR 274a.12(c)(9). Evidence of an economic necessity is not required 
if using this classification. A beneficiary whose application is being held in abeyance may have 
been issued an employment authorization document valid for one year under category (C)(9). When 
such an applicant files a Form 1-765 for renewal of his or her EAD under the classification (C)(9) 
based on the specific policy guidance set forth in this memorandum, the validity period will be two 
(2) years. An applicant with a valid EAD under the classification (C)(9) may file for renewal no 
more than 90 days prior to the expiration date of the valid document. The employment authorization 
may then be granted for two (2) years based on the specific policy guidance set forth in this 
memorandum. 

I. Effect of Grant of Deferred Action 

The grant of deferred action by USCIS does not confer or alter any immigration status. It does not 
convey or imply any waivers of inadmissibility that may exist, regardless of whether that 
inadmissibility is known to DHS or other agencies at the time of the request for deferred action. A 
grant of deferred action also does not eliminate any period of prior unlawful presence. However, 
periods of time in deferred action do not count as unlawful presence for the purposes of sections 
212(a)(9)(B) and (C) of the INA. Any period of time in deferred action qualifies as a period of stay 
authorized by the Secretary of Homeland Security for those purposes. 

As noted earlier in this memorandum, in the case of a widow(er) whose Form 1-485 cannot be 
approved because of the lack of a new Form 1-864 from a substitute sponsor, a final decision on the 
Form 1-485 will be held in abeyance during the period in which a grant of deferred action is in effect. 
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J. Eligibility for Advance Parole 

Beneficiaries granted deferred action based on the policy guidance set forth in this memorandum or 
whose applications for adjustment of status are being held in abeyance may request advance parole. 
Such request may be made by filing Form I-131, Application for Travel Document, in accordance 
with the Form 1-131 instructions and with the appropriate fee. Note, however, that departure from 
the United States and return, even under a grant of advance parole, may adversely affect eligibility 
for adjustment of status of aliens with past periods of unlawful presence. 

K. Implementation 

USCIS offices and centers are to begin implementing the instructions established in this 
memorandum immediately. 

L. Contact Information 

Questions regarding this memorandum should be directed to the Office of Domestic Operations 
through appropriate channels. 

This memorandum is not intended to, and does not, create any right or benefit, substantive or 
procedural, enforceable at law or in equity, by any party against the United States, its departments, 
agencies or entities, its officers, employees, or agents, or any other person. 

Distribution: 

Regional Directors 
District Directors 
Field Office Directors 
National Benefits Center Director 
Service Center Directors 
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Date: DEC - 2 2009 

SUBJECT: Additional Guidance Regarding Surviving Spouses of Deceased U.S. Citizens and 
their Children (REVISED) 

I. Purpose 

Effect of FY2010 DHS Appropriations Act on eligibility to immigrate after death 
of visa petitioner 

Revisions to Adjudicator's Field Manual (AFM) Chapter(s) 2I.2(a)(4) and 
(h)(l)(C) 
(AFM Update ADI0-09) 

This memorandum supersedes an earlier memorandum on this subject, dated November 13, 
2009, and provides updated guidance to U.S. Citizenship and Immigration Services (USCIS) 
field offices and service centers regarding the processing of Forms 1-130, petitions for alien 
relative, and 1-485, application to register permanent residence or adjust status, filed by surviving 
spouses of deceased U.S. citizens and the qualifying children of the surviving spouses. This new 
guidance is based on the enactment of section 568(c) of the Department of Homeland Security 
Appropriations Act, 2010, Pub. L. No. 111-83, 123 Stat. 4142, 4186 (2009), which provides 

www.uscis.gov 
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relief for these aliens. Section 568(c) entered into force on October 28, 2009, the date of 
enactment. 

Sections 568(d) and (e) of the FY2010 DHS Appropriations Act, which provide relief for aliens 
who are surviving beneficiaries of certain pending or approved petitions filed by certain 
qualifying categories of noncitizens, will be addressed in a separate memorandum. 

II. Background 

A. Prior Policy and Related Litigation 

For many years, U.S. immigration policy has been that a Form 1-130 could not be approved if the 
petitioner died while the Form 1-130 was pending. See Matter of Sano, 19 I&N Dec. 299 (BIA 
1985); Matter of Varela, 13 l&N Dec. 453 (BIA 1970). As far back as 1938, our immigration 
regulations have provided for the revocation of the approval of a visa petition upon the 
petitioner's death. More recently, the regulations, while maintaining that general policy, have 
provided for discretion, for "humanitarian reasons," to reinstate the approval. 8 C.F.R. § 
205.l(a)(3)(i)(C)(2). Also, since 2006, 8 C.F.R. § 204.2(i)(l)(iv) and 205.l(a)(3)(i)(C)(l) have 
provided that the automatic revocation provision does not apply to a spousal immediate relative 
visa petition, if the deceased petitioner and the alien widow(er) had been married at least two 
years when the petitioner died. 

Over the past several years, widow( er )s of citizens who had died before the second anniversary 
of the underlying marriages have challenged this long-standing policy as being inconsistent with 
the statute. The federal courts of appeals have split on the legal issue. Compare Robinson v. 
Napolitano, 554 F.3d 358 (3d Cir. 2009) (sustaining agency view that petitioner's death while a 
Form 1-130 is pending ends the beneficiary's eligibility); petition for cert. filed, No. 09- 94 (U.S. 
filed July 23, 2009), with Taing v. Napolitano, 567 F.3d 19 (1st Cir. 2009) (holding agency 
policy violative of statute); Lockhart v. Napolitano, 561 F.3d 611 (6th Cir. 2009) (same); and 
Freeman v. Gonzales, 444 F.3d 1031 (9th Cir. 2006) (same). The issue has engendered much 
litigation before the federal district courts in recent months, with most courts ruling against the 
agency. Among the unfavorable decisions is_ the class action ruling in Hootkins v. Napolitano, 
_ F. Supp. 2d _, 2009 WL 2222839 (C.D. Cal. Apr. 28, 2009), which is on appeal to the 
Ninth Circuit Court of Appeals. Other cases are pending in district courts throughout the United 
States. 

B. Section 568{c) of FY2010 DHS Appropriations Act 

Congress, however, recently acted to resolve the issue. On October 28, 2009, the President 
signed into law the FY20IO DHS Appropriations Act. Section 568(c) of the new law amends the 
second sentence in section 201(b)(2)(A)(i) of the INA so that, for a widow(er) of a citizen to 
qualify as an immediate relative, it is no longer necessary for the couple to have been married at 
least two years when the citizen died. The second sentence of section 201(b)(2)(A)(i) now reads, 
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In the case of an alien who was the spouse of a citizen of the United States and 
was not legally separated from the citizen at the time of the citizen's death, the 
alien (and each child of the alien) shall be considered, for purposes of this 
subsection, to remain an immediate relative after the date of the citizen's death 
but only if the spouse files a petition under [section 204(a)(l)(A)(ii) of the INA] 
within 2 years after such date and only until the date the spouse remarries. 

When a widow(er) qualifies as an immediate relative under the second sentence in section 
201(b)(2)(A)(i) of the INA, his or her children, as defined in sections lOl(b)(l) and 201(f) of the 
INA, also qualify. The amendment made by section 568(c) applies equally to aliens abroad who 
are seeking immigrant visas and aliens in the United States who are seeking adjustment of status. 
The amendment applies to any alien whose spouse died before October 28, 2009, and who had a 
Form 1-130 pending on October 28, 2009. lfno Form 1-130 was pending, then an alien whose 
U.S. citizen spouse died before October 28, 2009, and before the second anniversary of their 
marriage, may file a visa petition under section 204(a)(l)(A)(ii) of the INA so long as (a) the 
alien has not remarried, and (b) the petition is filed no later than October 28, 2011. 

Section 568(c) relates only to the impact of the citizen's death on the alien's eligibility for 
classification as an immediate relative. All other requirements for approval of a visa petition 
remain in force. In particular, the alien must still establish that he or she was the citizen's legal 
spouse, and that the marriage was a bona fide marriage and not an arrangement solely to confer 
immigration benefits on the alien. If the alien was in removal proceedings at the time of the 
marriage, the "clear and convincing evidence" standard in section 245(e)(3) of the INA will still 
apply to the adjudication of the visa petition. If the necessary visa petition is approved, the alien 
may then seek an immigrant visa or adjustment of status. The alien must still establish that he or 
she is admissible as an immigrant and, in an adjustment case, that he or she meets all other 
adjustment eligibility requirements and merits a favorable exercise of discretion. 

In light of this new legislation, the policy guidance stated in the November 8, 2007, 
memorandum entitled "Effect of Form 1-130 Petitioner's Death on Authority to Approve the 
Form 1-130" (AFMUpdate AD08-04) is obsolete. This memorandum amends the Adjudicator's 
Field Manual to remove the material added in that earlier memorandum. 

III. Policy Guidance and AFM Update 

AFMUpdate 

1. Chapter 21.2 of the AFM entitled "Factors Common to the Adjudication of All Relative Visa 
Petitions" is amended by 

a. Removing chapter 21.2( a)( 4) 
b. Removing the Note at the end of chapter 21.2(h)(l)(C). 
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A. Widow(er)s with pending cases 

Section 568(c)(2)(A) of the FY2010 DHS Appropriations Act makes the amendment to the 
second sentence in INA section 201(b)(2)(A)(i) applicable to any visa petition or adjustment 
application "pending on or after the date of enactment." As noted, the date of enactment is 
October 28, 2009. 

1. Reopening of pending Form I-13 0 cases 

For purposes of this amendment, a Form 1-130 will be deemed "pending" on October 28 2009, if 
the deceased citizen had filed a Form 1-130 on or before that date but: 

• USCIS has not adjudicated the Form 1-130; 

• USCIS denied the Form 1-130, but USCIS granted a motion to reopen or reconsider, so 
that the Form 1-130 is, again, pending; 

• USCIS denied the Form 1-130, but has not yet ruled on a motion to reopen or reconsider; 

• USCIS denied the Form 1-130, but the alien's appeal from that decision is pending before 
the Board oflmmigration Appeals (BIA) or the period for appeal of the adverse USCIS 
decision to the BIA had not yet expired; or 

• The USCIS or BIA decision denying the Form 1-130 is the subject of pending litigation 
before a federal court (including cases in which the district court issued a decision before 
October 28, 2009, but the appeals period established by law had not yet expired). 

Under 8 C.F.R. § 204.2(i), a citizen's spousal Form 1-130 is automatically converted to a 
widow(er)'s Form 1-360 if, on the date of the citizen's death, the beneficiary qualifies as a 
widow(er) under the second sentence in section 201(b)(2)(A)(i). Under section 568(c) of the 
FY2010 DHS Appropriations Act, these aliens now qualify under the second sentence. Thus, 
any Form 1-130 that is "pending" as described in the preceding paragraph will be deemed to be, 
and adjudicated as, a widow(er)'s Form 1-360. 

In any Form 1-130 case in which a motion to reopen or for reconsideration was filed, but not 
acted on, USC IS will grant the motion and make a new decision in light of section 568( c) of the 
FY2010 DHS Appropriations Act. 

Any Form 1-130 that is the subject oflitigation in any federal court on the issue of the effect of 
the petitioner's death is, as of the date of this memorandum, reopened for a new decision in light 
of section 568( c) of the FY2010 DHS Appropriations Act. The beneficiary need not file a 
separate motion. Nor does it matter, for purposes of reopening the Form 1-130, whether the 
beneficiary is currently in the United States or abroad. If the decision denying or terminating 
action on the Form 1-130 was pending in any court on October 28, 2009, the decision is now 
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reopened. USC IS will therefore make a new decision in light of section 568( c) of the FY2010 
DHS Appropriations Act. 

Cases challenging the denial of a spousal immediate relative Form I-130 based on the 
petitioner's death have been filed in district courts throughout the United States. USCIS officers 
must consult with the appropriate regional or service center counsel to identify those cases that 
are the subject oflitigation that was pending on October 28, 2009. Once a case is identified as 
subject to reopening under this memorandum, the USCIS officer will notify the alien in writing 
that the Form 1-130 is reopened in light of section 568(c) of the FY2010 DHS Appropriations 
Act, and will be readjudicated as a Form I-360. 

If it is determined that a Form I-130 had been filed but was not "pending" on October 28, 2009, 
because a USCIS decision denying the Form I-130 had become final before October 28, 2009 
( and no administrative appeal or civil action challenging the denial was pending on October 28, 
2009), please refer to part III(B) of this memorandum. 

2. Reopening of pending Form I-485 cases 

Section 568(c)(2)(A) of the FY2010 DHS Appropriations Act also makes the amendment 
applicable to any Form I-485 that was pending on the date of enactment. A Form 1-485 is 
deemed "pending" on the date of enactment if it was filed before the deceased citizen's death 
but: 

• USCIS has not adjudicated the Form 1-485 

• USCIS denied the Form I-485, but USCIS granted a motion to reopen or reconsider, so 
that the Form 1-485 is, again, pending 

• USCIS denied the Form 1-485, but has not yet ruled on a motion to reopen or reconsider; 

• The Form 1-485 is the subject of litigation before a federal court (including cases in 
which the district court issued a decision before October 28, 2009, but the appeals period 
established by law had not yet expired). 

With this guidance memo, USCIS also reopens, without the need for a formal motion, any Form 
1-485 that is the subject of litigation on this issue in any federal court, ifUSCIS still has 
jurisdiction to act on the Form 1-485. As with the reopening of the related Form 1-130, the 
USCIS officer will notify the applicant in writing that the Form 1-485 is reopened in light of 
section 568(c) of the FY2010 DHS Appropriations Act. 

In the case of a widow(er) who entered the United States as a K-1 nonirnrnigrant, and filed a 
Form 1-485 after marrying the deceased citizen who had filed the Form l-129F, ordinarily there 
will not be a Form 1-130. If the Form 1-485 is still "pending" as described in this memo, and 
USCIS still has jurisdiction to act on it, the Form I-485 will also be reopened for a new decision 
in light of section 568(c) of the FY2010 DHS Appropriations Act, without the need for a formal 
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motion. Since no Form 1-130 is required for a K-1 nonimmigrant to seek adjustment after 
marrying the K petitioner within the period specified by statute, the K-1 nonimmigrant will also 
be deemed the beneficiary of a Form I-360 if the K-1 nonimmigrant now qualifies as a 
widow( er). The K-1 nonimmigrant still may not adjust on any basis other than the K-1 
nonimmigrant's having married the citizen petitioner who filed the Form I-129F. 

Some aliens may have been placed into removal proceeding after USCIS denied their Forms 1-
485. Except for "arriving aliens," this factor would mean that USC IS no longer has jurisdiction 
to adjudicate the Form 1-485. 8 C.F.R. § 245.2(a)(l) and 1245.2(a)(l). USCIS would have 
jurisdiction to adjudicate the Form 1-485 only if the Executive Office for Immigration Review 
(EOIR) terminated the removal proceeding. Whether to support or oppose terminating a removal 
proceeding is a matter for U.S. Immigration and Customs Enforcement to decide, not USCIS. If 
a USCIS office reopens a Form 1-130 involving an alien in removal proceedings, the USCIS 
office must, through the appropriate USCIS counsel, advise the local counsel for U.S. 
Immigration and Customs Enforcement. 

Some aliens whose citizen spouses had died may have left the United States voluntarily, without 
obtaining a grant of advance parole. Others may have left after obtaining advance parole, but 
may have remained abroad after expiration of the Form 1-512. Under 8 C.F.R. § 
245.2(a)(ii)(4)(B), these aliens have abandoned their adjustment applications. Also ~bandoned is 
the adjustment application of an alien who left as the result ofremoval proceedings. 8 C.F.R. § 
245.2(a)(4)(ii)(A). In these situations, a Form 1-485 will not be deemed "pending" for purposes 
of section 568(c)(2)(A). However, where section 568(c) applies to the approved Form I-130, and 
the Form 1-130 has been approved as a Form I-360, the alien approved on that 1-360 who has left 
the United States may apply for an immigrant visa abroad. 

3. Petition already approved before death 

If a widow( er) is the beneficiary of a Form 1-130 that was approved before the citizen 
petitioner's death, it is not necessary for the widow(er) to request humanitarian reinstatement of 
the approval. Under 8 C.F.R. § 204.2(i)(l)(iv), the approved Form I-130 is automatically 
converted to an approved Form 1-360. Any children of the widow(er) will also be eligible to 
seek an immigrant visa or adjustment of status based on the converted petition. 

There may be some cases in which a spousal immediate relative Form 1-130 was approved, but 
the approval was revoked automatically under 8 C.F.R. 205.l(a)(3)(i)(C) upon the citizen 
petitioner's death. If the alien is now eligible for classification as the widow(er) of a citizen 
under section 568(c)(2)(A) of the FY2010 DHS Appropriations Act, the approval will be 
deemed to have been reinstated, effective October 28, 2009. No separate request for 
reinstatement is necessary. Under 8 C.F.R. § 204.2(i)(l)(iv), the Form I-130 will be deemed to 
be an approved Form 1-360. 
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4. Admissibility issues 

Whether an alien is actually admissible is not germane in adjudicating a Form I-130. Matter of 
0-, 8 I&N Dec. 295 (BIA 1959). The only issue resolved by enactment of section 568( c) of the 
FY2010 DHS Appropriations Act is that the death of the citizen spouse, by itself, does not make 
the widow(er) ineligible for immediate relative classification. Thus, the alien must still be 
admissible as an immigrant to obtain adjustment of status or an immigrant visa. 

For those aliens, however, who had pending Form I-130 cases, and who now can benefit from 
section 568(c) of the FY2010 DHS Appropriations Act, two inadmissibility grounds warrant 
special consideration. The first is section 2I2(a)(9)(B)(i) of the Act, under which an alien is 
inadmissible if the alien seeks admission within a specified period after the alien leaves the 
United States, if the alien has accrued a lengthy period of unlawful presence. The second is 
section 2I2(a)(9)(A), under which an alien who has been removed (or who left the United States 
while under a final administrative order of removal) must obtain consent to reapply, if the alien 
seeks admission within the period set in section 212(a)(9)(A). 

It is important to note that the special provisions in this memorandum relating to INA section 
212(a)(9)(A) and (B) apply only to an alien who was the beneficiary of a Form I-130 that was 
filed by a now-deceased spouse petitioner, and that can now be approved as a Form I-360 under 
section 568(c) of the FY20IO DHS Appropriations Act. The purpose of these special provisions 
is simply to minimize the adverse effect on these aliens of the disputed, and now resolved, issue 
of the impact of the death of the petitioning spouse on the alien's eligibility. 

a. Unlawful presence 

By specifying, in section 568(c)(2)(A) of the FY2010 DHS Appropriations Act, that the 
amendment should apply to pending cases, Congress indicated its desire to resolve these cases 
fully. For this reason, for purposes of INA section 212(a)(9)(B)(i), if an alien remained in the 
United States while awaiting the outcome of Form I-130 that can now be approved as a Form I-
360 under section 568(c) of the FY2010 DHS Appropriations Act, the alien will be deemed not 
to have accrued any unlawful presence. This protection applies even if the alien was not actually 
in a lawful status while the now-converted Form I-360 was pending. 

An alien who had a Form I-130 pending on October 28, 2009, but who is present in the United 
States without a lawful admission or parole generally cannot obtain adjustment under INA 
section 245(a). Rather, the alien must generally seek adjustment under INA section 245(i). But 
this relief is not available to an alien who did not have a petition or labor certification filed 
before April 30, 2001. Thus, even if the Form I-130 can now be approved as a Form I-360, the 
alien may need to leave the United States to obtain an immigrant visa. But since, under this 
guidance memorandum, the alien will be deemed not to have accrued any unlawful presence, he 
or she will not be inadmissible under INA section 212(a)(9)(B)(i). 

Again, these special provisions relating to the accrual of unlawful presence apply only to an alien 
who is the beneficiary of a spousal immediate relative Form I-130 that was pending on October 
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28, 2009, and that is now approved under section 568(c)(2)(A) of the FY2010 DHS 
Appropriations Act and 8 C.F.R. § 204.2(i)(l)(iv) as a widow(er)'s Form 1-360: the widow(er) 
and his or her accompanying child(ren). Ordinarily, the pendency of a visa petition, itself, does 
not prevent accrual of unlawful presence. A pending adjustment application, by contrast, does 
prevent accrual of unlawful presence. Adjudicator's Field Manual chapter 40.9(b)(3)(A). Most 
aliens who have been in litigation because the death of a spouse led to denial of the Form 1-130 
are probably already protected from unlawful presence under the ordinary provisions in the 
AFM. This broader protection against unlawful presence, for this narrow class of cases, is 
designed to maximize the ability of those aliens whose specific situations gave rise to the new 
legislation to fully benefit from it. 

b. Consent to reapply for admission after removal 

These protections against accrual of unlawful presence apply even if the alien was actually 
removed from the United States under a removal order. Still, because the alien was removed 
under a valid order, the alien is inadmissible under INA section 212(a)(9)(A)(i) or (ii). USCIS, 
however, has discretion under section 212(a)(9)(A)(iii) to consent to the alien's re-application for 
admission. USCIS should generally exercise discretion favorably and grant an application for 
consent to reapply under section 212(a)(9)(A)(iii), if: 

• The Form 1-130 that had been filed by the alien's spouse has now been approved as a 
Form 1-360 under section 568(c) of the FY2010 DHS Appropriations Act; 

• The alien is otherwise admissible, and 

• The alien's case does not present significant adverse factors beyond the removal itself. 

A USCIS adjudicator will not deny a Form 1-212 filed by an alien whose case was in litigation 
on October 28, 2009, and whose Form 1-130 has been approved as a Form 1-360 under section 
568(c)(2)(A) of the FY2010 DHS Appropriations Act without consulting USCIS Headquarters 
through appropriate channels. 

5. Remarriage 

Any immediate relative Form 1-130 that was filed on behalf of the spouse of a U.S. citizen, and 
that was pending on October 28, 2009, is no longer a spousal immediate relative Form 1-130. 
By operation of 8 C.F.R. § 204.2(i)(l)(iv), what was filed as a spousal immediate relative Form 
1-130 is now a widow(er)'s Form 1-360. The converted Form 1-360 may be approved only if the 
beneficiary, who is now also deemed to be the petitioner, qualifies as the widow( er) of a citizen, 
as described in INA section 201(b)(2)(A)(i). Eligibility for classification as an immediate 
relative continues "only until the date the spouse remarries." 
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6. Ninth Circuit cases 

In acting on the guidance in this memorandum, USCIS adjudicators must keep in mind that the 
Hootkins case was certified as a class action. Thus, an individual need not be a named Plaintiff 
in Hootkins in order for his or her Form 1-130 and Form 1-485 to be reopened under this 
memorandum. If an individual has not already been identified as a member of the Hootkins 
class, that individual may make a written request to have his or her Form I-130 and Form I-485 
reopened and readjudicated. The purpose of the written request is simply to identify the case as a 
Hootkins case. The individual is not required to pay the filing fee for a motion to reopen. The 
case will be considered a Hootkins class member case if the case was denied on or after August 
30, 2001, 1 and: 

• 

• 

either the citizen spouse petitioner or the alien spouse beneficiary lived in the Ninth 
Circuit when the citizen spouse died; or 

a USCIS office in the Ninth Circuit made the prior decision on the Form I-130 or Form I-
485. 

B. Widow(er)s without pending cases 

The alien widow(er) of a citizen who died before October 28, 2009, but who did not have a Form 
1-130 pending on that date, may now file a Form 1-360, provided that he or she does so no later 
than October 28, 2011, and has not remarried. FY2010 DHS Appropriations Act§ 568(c)(2)(B). 
Section 568(c)(2)(B) applies if the citizen spouse did not file a Form 1-130 on the alien spouse's 
behalf before dying. But it also applies if there was a Form 1-130 filed, but the decision denying 
the Form 1-130 had become administratively final before October 28, 2009, because the decision 
was not the subject of any type of administrative or judicial review that was pending on October 
28, 2009. Note that section 568(c)(2)(B)(i) says the Form I-360 must be filed "not later than the 
date that is 2 years after the date of the enactment." Thus, a Form I-360 that is filed on October 
28, 2011, will still be timely. A Form 1-360 filed on or after October 29, 2011, will be untimely. 

For any case in which a citizen dies on or after October 28, 2009, the alien widow(er) must file 
the Form 1-360 within 2 years of the citizen's death. 

C. Children of widow(er)s 

The child of a widow(er) whose Form I-360 is approved may, as specified in the second sentence 
of INA section 20I(b)(2)(A)(i) and in INA section 204(a)(l)(A)(ii), be included in the 
widow(er)'s petition. Whether an individual qualifies as the widow(er)'s "child" is determined 
according to INA sections lOl(b)(l) and 201(f). 

1 Any case denied before August 30, 2001, is time-barred under 28 U.S.C. § 240l(a). But even ifa Ninth Circuit 
case is not considered "pending" because of Hootkins, the alien may still be eligible to immigrate as the widow( er) 
of a citizen, if the alien has not remarried and files the Form I-360 no later than October 28, 2011. 
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In a case in which the deceased citizen had filed a Form 1-130 for his or her spouse, and the 
Form 1-130 can now be adjudicated as a Form 1-360 widow(er)'s petition, the child(ren) of the 
widow(er) will be deemed to be included in the converted Form 1-360. Thus, it will not be 
necessary to act on any separate Form(s) 1-130 that the deceased citizen may have filed for the 
widow(er)'s children. And the child(ren) of the widow(er) will be deemed included in the 
converted Form 1-360 even if the deceased citizen had not filed any Form(s) 1-130 for the 
child(ren). 

Note that, in light of INA section 201(f), whether an individual qualifies as the "child" of a 
widow(er) depends on the individual's age when the visa petition was filed. For those cases that 
were pending on October 28, 2009, the Form 1-360 filing date is deemed to be the date on which 
the deceased citizen filed the prior Form 1-130. If a widow( er) has an unmarried son or daughter 
who was under 21 when the deceased citizen filed the Form 1-130, that individual will still be 
deemed to be under 21 for purposes of the widow(er)'s now-converted Form 1-360. 

D. Affidavits of support 

Under section 212(a)(4)(C)(i)(I) of the INA, a Form 1-864 (Affidavit of Support under Section 
213A of the Act) is not required in the case of the widow(er) of a citizen and the widow(er)'s 
accompanying children. 2 

E. Conversion of deferred action applications filed under prior guidance 

While remedial legislation was pending in Congress, the Secretary of Homeland Security 
directed the use of deferred action relief to allow widow(er)s of citizen whose cases may have 
been affected by the legislation to remain in the United States. In the September 4, 2009 
Memorandum, "Guidance Regarding Surviving Spouses of Deceased U.S. Citizens and their 
Children," USCIS designated the Form 1-360 as the form an individual would use to request 
deferred action under the Secretary's policy. 

Now that Congress has enacted the legislation, any Form 1-360 that had been filed to obtain 
deferred action relief, and that has not yet been adjudicated as a deferred action request, will now 
be considered to be, and adjudicated as, a widow(er)'s visa petition under 8 C.F.R. § 204.2(b). If 
the Form 1-360 has already been approved as a deferred action request, it will be reopened and 
adjudicated as a visa petition under 8 C.F .R. § 204.2(b ). It is not necessary for the alien to file a 
formal motion, nor to pay a new Form 1-360 filing fee. Additionally, any prior grant of deferred 
action relief need not be rescinded and should remain undisturbed. 

2 There may be an individual case in which, regardless of the Form I-864 issue, the factors specified in INA section 
2 l 2(a)( 4)(B) and the standard public charge guidance, as published at 64 Fed. Reg. 28689 (1999), will support a 
finding that a widow( er) is inadmissible as an alien likely to become a public charge. Even in this case, a Form I-
864 is not required. Rather, since the statute does not specifically require the Form I-864, the Form I-134 can be 
used instead. 8 C.F.R. § 213a.5. It is important to note that, on a Form I-134, the sponsor does not have to meet the 
requirements in INA section 2 l 3A(t), and so does not need to be someone who could have been a "substitute 
sponsor" in a case in which a Form I-864 actually is required. 
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Under the deferred action guidance, an alien could file a Form I-765, application for employment 
authorization, only if the deferred action request had been granted. Now that a Form I-360 that was filed 
to request deferred action is deemed to be a widow(er)'s visa petition, the alien can, if otherwise eligible, 
file a Form 1-485 even before the approval of the Form 1-360. 8 C.F.R § 245.2(a)(2)(i)(B). Filing the 
Form I-485 permits the alien to file a Form I-765. 8 C.F.R. § 274a.I2(c)(9). 

F. Implementation 

Section 568(c) of the FY2010 DHS Appropriations Act became effective on October 28, 2009, 
the date of enactment. USCIS offices and centers, therefore, are to begin implementing the 
instructions established in this memorandum immediately. USCIS adjudicators should note that 
Congress clearly intended to benefit the aliens affected by these provisions. 

AFM Transmittal Memorandum Revisions. The AFM Transmittal Memorandum button is 
revised by adding a new entry, in numerical order, to read: 

AD 10-09 Chapter 21.2 This memorandum removes 

[Date of Signature] chapter 21.2(a)(4) and the 
Note at the end of chapter 
2 l.2(h)(l )(C) to reflect 
enactment of section 568( c) of 
Public Law 111-83. 

H. Contact Information 

Questions regarding this memorandum should be directed to the Office of Domestic Operations 
through appropriate channels. For cases adjudicated overseas, questions should be directed to 
the International Operations Division, Programs Branch. 

This memorandum is not intended to, and does not, create any right or benefit, substantive or 
procedural, enforceable at law or in equity, by any party against the United States, its 
departments, agencies or entities, its officers, employees, or agents, or any other person. 

Distribution: 

Regional Directors 
District Directors 
Field Office Directors 
National Benefits Center Director 
Service Center Directors 
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INTEREST OF AMICI CURIAE1 

Amici served in senior positions in the federal 
agencies charged with enforcement of U.S. 
immigration laws under both Democratic and 
Republican administrations.  

Paul Virtue served as General Counsel of the 
United States Immigration and Naturalization 
Service (“INS” or “the Service”) from 1998 to 1999. 
INS is the predecessor agency to the federal offices 
within the Department of Homeland Security 
(“DHS”) that now have responsibility for enforcing 
the nation’s immigration laws. He also served as 
Executive Associate Commissioner from 1997 until 
1998 and Deputy General Counsel from 1988 until 
1997.  

Bo Cooper served as General Counsel of INS 
from 1999 until 2003.  

Roxana Bacon served as Chief Counsel of U.S. 
Citizenship and Immigration Services (“USCIS”) 
from 2009 to 2011. 

Seth Grossman served as Chief of Staff to the 
General Counsel of DHS from 2010 to 2011, Deputy 
General Counsel of DHS from 2011 to 2013, and as 
Counselor to the Secretary at the same agency in 
2013. 

                                                            
1 Pursuant to Supreme Court Rule 37.3(a), all parties have 
consented to the filing of this brief. Pursuant to Rule 37.6, 
amici certify that no counsel for a party authored this brief in 
whole or in part, and no persons other than amici curiae or 
their counsel made a monetary contribution to its preparation 
or submission.  
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Stephen H. Legomsky served as Chief Counsel 
of USCIS from 2011 to 2013 and as Senior 
Counselor to the Secretary of DHS on immigration 
issues from July to October 2015. 

John R. Sandweg served as Acting Director of 
Immigration and Customs Enforcement (“ICE”) 
from 2013 to 2014, as Acting General Counsel of 
DHS from 2012 to 2013, as Senior Counselor to the 
Secretary of DHS from 2010 to 2012, and as Chief 
of Staff to the General Counsel of the same agency 
from 2009 to 2010. 

As former leaders of the nation’s primary 
immigration enforcement agencies, amici are 
familiar with the historical underpinnings of the 
deferred action and work authorization policies at 
issue in this litigation. Amici’s experience 
demonstrates that prosecutorial discretion plays a 
vital role in the rational enforcement of federal 
immigration law, which has historically established 
laudable policy objectives backed by inadequate 
enforcement resources. Amici’s experience is that 
the exercise of executive discretion in the 
immigration context is vital to advancing the 
national security interests, humanitarian values, 
and rule of law principles underlying federal 
immigration law.  

SUMMARY OF ARGUMENT 

For more than half of a century, the Executive   
Branch has developed and implemented policies 
designed to delay—in many cases indefinitely—the 
enforcement of deportation and other aspects of 
federal immigration law.  Administrations of both 
Republican and Democratic Presidents have relied 
on these policies to enforce federal immigration 
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laws in a manner that is efficient, rational, and 
humane. While these policies have at times 
generated political controversy, until recently their 
legal underpinnings did not. That is because, as a 
general rule, the ordering of enforcement priorities 
is a “special province of the Executive.” Heckler v. 
Chaney, 470 U.S. 821, 833 (1985). 

Throughout this period, the Executive Branch 
has ordinarily allowed aliens with deferred action 
to apply for authorization to work while they 
remain in this country. This policy, which is 
codified at 8 C.F.R. § 274a.12(c)(14), was the subject 
of extensive deliberation in the 1970s and 1980s, 
including several rounds of notice and comment 
rulemaking by INS. These executive deliberations 
were recognized and ratified by Congress through a 
series of enactments during and after the same 
period.  

The decision of the divided court of appeals 
panel threatens to upend the sensible enforcement 
policies on which federal immigration officials have 
relied for decades. The Deferred Action for Parents 
of Americans and Lawful Permanent Residents 
(“DAPA”) program is the same in its basic 
attributes as numerous deferred action policies that 
preceded it. As with DAPA, nearly all prior deferred 
action policies exercised prosecutorial discretion in 
order to focus enforcement efforts on the highest 
priority cases consistent with federal immigration 
policy, while allowing for work authorization for 
individuals who will likely remain in the country 
for at least some duration.  

Executive discretion to establish enforcement 
policies is especially important in the immigration 
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context because scarce resources are available to 
implement myriad federal immigration policies and 
because the selection of enforcement priorities has 
potentially severe consequences for national 
security, the employment market, and the 
preservation of family unity. Prosecutorial 
discretion is just as important, and just as lawful, 
when it is used to establish priorities that may 
affect large numbers of persons as it is when it 
affects only individual cases. Reversal of the 
decision below is vital to ensure that immigration 
enforcement priorities are determined by the 
Executive Branch officials to whom Congress has 
committed such discretion, rather than by judicial 
fiat.  
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ARGUMENT 

I.  DEFERRED ACTION POLICIES HAVE BEEN AN 

ESSENTIAL COMPONENT OF THE EXECUTIVE 

BRANCH’S ENFORCEMENT OF FEDERAL 

IMMIGRATION LAW FOR DECADES 

For more than half of a century, federal 
immigration officials have exercised enforcement 
discretion through policies that permit “deferred 
action,”  “extended voluntary departure,” “parole,” 
or “deferred enforced departure” for various classes 
of aliens. Notwithstanding the variation in 
terminology, these programs are fundamentally 
alike: each enables certain classes of otherwise 
removable aliens to remain temporarily in (or, in 
the case of parole, to enter) the United States and, 
in most cases, to support themselves while they are 
present by working lawfully. In amici’s experience, 
the objectives Congress sought to achieve via the 
federal immigration laws would be thwarted if 
Executive Branch officials were suddenly deprived 
of the discretion to use such policies.  

A. Deferred Action Policies Have Been A 
Common Feature of Immigration 
Enforcement Since the 1950s 

In 1956, President Eisenhower “paroled”—i.e., 
authorized the admission into the United States 
of—roughly one thousand foreign-born children 
who were adopted by American citizens overseas 
but who were precluded from entering the United 
States because of statutory quotas. The President 
explained that he had been “particularly concerned 
over the hardship” that these quotas imposed, 
especially on members of the U.S. armed forces who 
were “forced to leave their adopted children behind” 
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following tours of duty. On the advice of the 
Attorney General and Secretary of State, the 
President adopted the parole policy “pending action 
by Congress to amend the law.” See President 
Dwight Eisenhower, Statement Concerning the 
Entry into the United States of Adopted Foreign-
Born Orphans (Oct. 26, 1956) available at 
http://www.presidency.ucsb.edu/ ws/?pid=10677. 

As the Cold War entered its second decade, the 
Eisenhower Administration began to use the parole 
power as an instrument of foreign policy. For 
example, President Eisenhower ordered the parole 
of Cubans fleeing that country’s oppressive 
communist regime—a program continued by the 
Kennedy, Johnson, and Nixon Administrations, and 
which ultimately permitted over six hundred 
thousand otherwise ineligible aliens to enter the 
United States. American Immigration Council, 
Executive Grants of Temporary Immigration Relief, 
1956-Present (Oct. 2014). 

The Ford and Carter Administrations each 
made grants of “extended voluntary departure,” 
meaning that they “temporarily suspend[ed] 
enforcement” of deportation for “particular group[s] 
of aliens.” Hotel & Rest. Employees Union, Local 25 
v. Smith, 846 F.2d 1499, 1510 (D.C. Cir. 1988) (en 
banc); Andorra Bruno et al., CRS, Analysis of June 
15, 2012 DHS Memorandum, Exercising 
Prosecutorial Discretion with Respect to Individuals 
Who Came to the United States as Children (2012). 

The Reagan and George H.W. Bush 
Administrations continued and broadened deferred 
action. In 1986, following passage of the 
Immigration Reform and Control Act (IRCA), Pub. 
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L. No. 99-603, 100 Stat. 3359 (1986), the Reagan 
Administration also launched the “Family 
Fairness” program. IRCA had established a 
pathway to lawful status for certain aliens who 
otherwise were present without authorization in 
the United States, see id. at § 201, 100 Stat. at 
3445, but the Act did not state whether INS should 
continue to deport the relatives of aliens who might 
qualify for lawful status under the new law—and 
the legislative history makes clear that the 
omission was a deliberate legislative decision. See 
S. Rep. 99-132, at 16 (1986) (“It is the intent of the 
Committee that the families of legalized aliens will 
obtain no special petitioning rights by virtue of the 
legalization.”); see also INS Reverses Family 
Fairness Policy, 67 No. 6 INTERPRETER RELEASES 
153 (Feb. 5, 1990) (“What to do when some but not 
all members of an alien family qualify for 
legalization has been a controversial issue since the 
beginning of the amnesty program.”). Confronting 
that question, INS Commissioner Alan Nelson 
acknowledged that there was “nothing in [IRCA or 
the legislative history] that would indicate 
Congress wanted to provide immigration benefits to 
others who didn’t meet the basic criteria, including 
the families of legalized aliens.” Alan Nelson, 
Legalization and Family Fairness: An Analysis 
(Oct. 21, 1987), reprinted as 64 No. 41 INTERPRETER 

RELEASES 1191, 1201 (“Nelson Statement”). INS 
therefore lacked express statutory authority to 
grant resident status to aliens who did not 
otherwise qualify for it. Id.  

The fact that IRCA did not provide express 
statutory authority to INS to alter the status of 
non-qualifying aliens, however, did not mean that 
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the Act required the Service to deport all such 
persons, or precluded such persons from working. 
The Reagan Administration recognized a 
distinction between granting permanent resident 
status, which the Attorney General could not do 
without statutory authorization, and merely 
deferring removal actions against certain 
unlawfully present aliens, which the law 
empowered the Attorney General to do. Id. As 
Commissioner Nelson explained:    

INS is exercising the Attorney 
General’s discretion by allowing minor 
children to remain in the United 
States even though they do not qualify 
on their own, but whose parents (or 
single parent in the case of divorce or 
death of spouse) have qualified under 
the provisions of IRCA.  The same 
discretion is to be exercised as well in 
other cases which have specific 
humanitarian considerations.  

Id.  

President George H.W. Bush’s Administration 
expanded the Family Fairness Program in 1990 by 
instructing that “[v]oluntary departure will be 
granted to the spouse and to unmarried children 
under 18 years of age, living with the legalized 
alien, who can establish” that they meet certain 
criteria, including residence in the United States 
for a specified period of time and the lack of a 
felony conviction. Memorandum from Gene 
McNary, Comm’r, INS, to Reg’l Comm’rs, Family 
Fairness (Feb. 2, 1990), reprinted as 67 No. 6 
INTERPRETER RELEASES 153, 165 App. I (“McNary 
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Memo”); see also 60 Fed. Reg. 66,062, 66,063 (Dec. 
21, 1995) (“The Service created the Family Fairness 
policy as a means of precluding the separation of 
family members by deferring their deportation.”). 
The Service also made clear that aliens who 
qualified under the Family Fairness Program 
would be eligible to work. See McNary Memo.  

Contemporaneous government estimates 
indicated that as many as 1.5 million aliens were 
expected to be eligible under the expanded Family 
Fairness program. See Immigration Act of 1989: 
Hearing before the Subcomm. On Immigration, 
Refugees, and International Law of the H. Comm. 
On the Judiciary, 101st Cong. 49 (1990) (Mr. 
McCollum: “Do you have any idea, any estimates of 
how many people we are talking about who are the 
immediate relatives legalized under the IRCA Act? 
. . . .” Mr. McNary: “Well, we are talking about 1.5 
million under IRCA.”); see also id. at 56 (Mr. 
Morrison: “Mr. McNary, you used the number 1.5 
million IRCA relatives who are undocumented but 
who are covered by your family fairness policy. Do I 
have that number right?” Mr. McNary: “Yes.”). 
Publicly available estimates indicate that this 
figure was approximately forty percent of 
undocumented aliens in the United States at the 
time.  See Jeffrey Passel et al., As Growth Stalls, 
Unauthorized Immigrant Population Becomes More 
Settled, Pew Research Center (2014) available at 
http://www.pewhispanic.org/files/2014/09/2014-09-
03_Unauthorized-Final.pdf (estimating that 3.5 
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million unauthorized immigrants lived in the 
United States in 1990).2 

Shortly after implementing the expansion of 
Family Fairness, President Bush issued a signing 
statement accompanying his approval of the 
Immigration Act of 1990. That Act granted the 
Attorney General power to grant “temporary 
protected status” to allow otherwise deportable 
aliens to remain in the United States “because of 
their particular nationality or region of foreign 
state of nationality.”  Pub. L. No. 101-649 § 302, 
104 Stat. 4978, 5030. President Bush objected to 
language purporting to make this the “exclusive” 
avenue for providing such relief, stating: “I do not 
interpret this provision as detracting from any 
authority of the executive branch to exercise 
prosecutorial discretion in suitable immigration 
cases.” See President George H.W. Bush, Statement 
on Signing the Immigration Act of 1990, 26 WEEKLY 

COMP. PRES. DOC. 1947 (Nov. 29, 1990).  

Recent Administrations have continued to 
employ deferred action. For instance, President 
Clinton’s Administration authorized deferred action 

                                                            
2 Although fewer people ultimately applied for Family 
Fairness than the Administration was predicting—in part 
because the subsequently-enacted Immigration Act of 1990 
offered preferable remedies—the point is that the 
administration “saw no legal barrier to going forward . . . [n]or 
was there an outcry from either Congress or the general 
public.” Written Testimony of Stephen Legomsky before the 
H. Comm. on the Judiciary 24-25 (Feb. 25, 2015), 
http://judiciary.house.gov/_cache/files/fc3022e2-6e8d-403f-
a19c-25bb77ddfb09/legomsky-testimony.pdf (“Legomsky 
Testimony”).  
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for aliens who might prove eligible for permanent 
relief through the Violence Against Women Act. See 
Memorandum from Paul Virtue, INS to Reg’l Dirs., 
Supplemental Guidance on Battered Alien Self-
Petitioning Process and Related Issues at 3 (May 6, 
1997) (“Virtue Memo”) (noting that “[b]y their 
nature, VAWA cases generally possess factors that 
warrant consideration for deferred action”). 
President George W. Bush likewise provided 
deferred action for foreign students affected by 
Hurricane Katrina who were unable to fulfill their 
F-1 visa’s full-time student requirement, and 
simultaneously suspended employer verification 
requirements for those students, as well. USCIS, 
Interim Relief for Certain Foreign Academic 
Students Adversely Affected by Hurricane Katrina, 
Frequently Asked Questions (Nov. 25, 2005), 
available at http://www.uscis.gov/sites/default/ files/ 
files/pressrelease/F1Student_11_25_05_FAQ.pdf. 

These examples are by no means exhaustive.  
Amici have identified nearly forty examples of such 
policies, each of which is listed in the Appendix to 
this brief.  The consistency and frequency with 
which the Executive has employed deferred action 
policies underscore the central role the practice has 
played in promoting sensible enforcement of the 
federal immigration laws.  

B. Deferred Action Programs Promote 
Sensible Immigration Policy Objectives  

Over the past several decades, Administrations 
of both political parties have repeatedly defended 
deferred action policies by invoking straightforward 
and consistent legal and policy arguments. As 
officials charged with enforcing U.S. immigration 
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laws have explained, deferred action policies are 
necessary to make the most efficient use of limited 
enforcement resources, to achieve consistent 
enforcement of federal immigration law, and to 
promote humanitarian and family values. 

1. Deferred Action Is Necessary To 
Make The Most Efficient Use Of 
Limited Enforcement Resources 

Like the numerous exercises of prosecutorial 
discretion in the immigration context that preceded 
it, DAPA responds to the reality that Congress has 
not allocated to DHS and DOJ sufficient resources 
to remove every person who is not authorized to be 
in the United States. Compare Memorandum from 
Jeh Johnson, Sec’y of Homeland Security, to Leon 
Rodriguez, Dir., USCIS, Exercising Prosecutorial 
Discretion, at 2 (Nov. 20, 2014), available at 
http://www.dhs.gov/sites/default/files/publications/ 
14_1120_memo_deferred_action.pdf (“DAPA 
Memo”) (“Due to limited resources, DHS and its 
Components cannot respond to all immigration 
violations or remove all persons illegally in the 
United States.”) with Memorandum from Sam 
Bernsen, General Counsel, INS, to Comm’r, Legal 
Opinion Regarding Service Exercise of Prosecutorial 
Discretion, at 1 (Jul. 15, 1976) (“Bernsen Memo”) 
(“There simply are not enough resources to enforce 
all of the rules and regulations presently on the 
books. As a practical matter, therefore, law 
enforcement officials have to make policy choices as 
to the most effective and desirable way in which to 
deploy their limited resources.”), and Memorandum 
from Bo Cooper, General Counsel, INS, to Comm’r, 
INS Exercise of Prosecutorial Discretion, at 2 (Jul. 
11, 2000) (“Cooper Memo”) (“[L]imitations in 
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available enforcement resources . . . make it 
impossible for a law enforcement agency to 
prosecute all offenses that come to its attention.”).   

Resource constraints require senior immigration 
officials to decide how funding and personnel can be 
allocated and deployed in the manner most likely to 
advance the multiple objectives of our federal 
immigration laws. As described supra, the 
Executive Branch for decades has been required to 
prioritize enforcement objectives, in a manner 
similar to DAPA, and it has consistently and 
successfully defended the legality of such actions. 
In 1984, the Reagan Administration’s attorneys, 
arguing before this Court, set forth a compelling 
defense, equally applicable here, of the Executive’s 
exercise of prosecutorial discretion: 

In deciding whether to undertake 
enforcement action, an agency must do 
far more than merely determine 
whether there is a sound factual and 
legal basis for proceeding. The agency 
must decide which enforcement 
strategy will best carry out its 
statutory mandate and must decide 
how to allocate its scarce resources. It 
must compare the importance and cost 
of various potential cases, as well as 
the likelihood of success in each of 
those endeavors. . . . After considering 
these and other factors, an agency 
may rationally decide to pursue highly 
visible cases. Or it may decide to 
undertake action in a much larger 
number of cases. Evaluating the 
relevant factors and developing a 
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sound enforcement strategy are 
quintessentially the functions of a 
regulatory agency. They are not 
appropriate for judicial review. 

Brief for United States as Petitioner, Heckler v. 
Chaney, No. 83-1878, 1984 WL 565477, at *17-18 
(U.S. Aug. 16, 1984).  

Like its predecessor deferred action policies, 
DAPA reflects the Executive’s determination that 
enforcement of the immigration laws will be most 
effective if the government’s limited resources are 
used to prosecute and remove individuals who pose 
the greatest threats to public safety and national 
security instead of those who do not pose such 
threats, who belong to families residing peacefully 
and productively in the United States for many 
years, and who have already developed strong ties 
to this country and to their communities.  

DAPA employs the same type of enforcement 
strategy that Congress has authorized the 
Executive to make for decades. As early as 1909, a 
DOJ circular advised officers not to proceed in 
immigration cases unless “some substantial results 
are to be achieved thereby in the way of betterment 
of the citizenship of the country.” See U.S. Dep’t of 
Justice, Circular Letter No. 107 (Sep. 20, 1909) 
(quoted in Bernsen Memo at 4). DAPA reflects a 
similar judgment that deferred action is necessary 
in order to best advance the ends of the 
immigration laws, national security, and public 
safety, in light of the limited resources available. 
Compare Memorandum from Janet Napolitano, 
Sec’y of Homeland Security, to David V. Aguilar, 
Exercising Prosecutorial Discretion, at 1 (Jun. 15, 
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2012) (“[A]dditional measures are necessary to 
ensure that our enforcement resources are not 
expended on these low priority cases but are 
instead appropriately focused on people who meet 
our enforcement priorities.”) with Memorandum 
from Doris Meissner, Comm’r, INS, to Reg’l Dirs., 
Exercising Prosecutorial Discretion, at 4 (Nov. 17, 
2000), reprinted as 77 No. 46 INTERPRETER 

RELEASES 1661, App. I (“Meissner Memo”) (“Like all 
law enforcement agencies, the INS has finite 
resources, and it is not possible to investigate and 
prosecute all immigration violations. The INS 
historically has responded to this limitation by 
setting priorities in order to achieve a variety of 
goals. These goals include protecting public safety, 
promoting the integrity of the legal immigration 
system, and deterring violations of the immigration 
law. . . . An agency’s focus on maximizing its impact 
under appropriate principles, rather than devoting 
resources to cases that will do less to advance these 
overall interests, is a crucial element in effective 
law enforcement management.”). 

The need for prosecutorial discretion has grown 
more acute as increasingly sophisticated threats to 
the homeland have emerged and the number of 
potential targets for enforcement actions has 
surged. In the years after the September 11, 2001, 
terrorist attacks, the Principal Legal Advisor of ICE 
under President George W. Bush urged that “we 
must prioritize our cases to allow us to place 
greatest emphasis on our national security and 
criminal alien dockets.” Memorandum from 
William Howard, Principal Legal Advisor, ICE, to 
All OPLA Chief Counsel, Prosecutorial Discretion, 
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at 8 (Oct. 24, 2005) (“Howard Memo”).  He 
elaborated: 

It is clearly DHS policy that national 
security violators, human rights 
abusers, spies, traffickers in both 
narcotics and people, sexual predators 
and other criminals are removal 
priorities.  It is wise to remember that 
cases that do not fall within these 
categories sometimes require that we 
balance the cost of an action versus 
the value of the result. Our reasoned 
determination in making prosecutorial 
discretion decisions can be a 
significant benefit to the efficiency and 
fairness of the removal process.  

Id.  

 DHS, of course, could have refrained from 
removing these individuals without granting 
deferred action. But deferred action policies 
advance homeland security and public safety 
objectives because they draw individuals from out 
of the shadows and into the open. These individuals 
provide their names, addresses, and histories, and 
the government performs background checks to 
assure public safety. Communities are safer when 
undocumented immigrants who are either victims 
of crimes or witnesses to crimes feel secure enough 
to report the crimes to the police rather than avoid 
contact for fear of being deported. See Legomsky 
Testimony at 29. DAPA, which reflects this 
Administration’s decision “to prioritize threats to 
national security, public safety, and border 
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security,” is consistent with this approach. See 
DAPA Memo at 3. 

2. Deferred Action Policies Are 
Necessary To Achieve Consistent 
Enforcement of Federal Immigration 
Law 

The U.S. immigration system depends on the 
dedicated efforts of tens of thousands of federal 
employees—from border patrol agents and career 
prosecutors to the Attorney General and the 
Secretary of Homeland Security. These employees 
are frequently called upon to make important 
decisions that shape the implementation and 
enforcement of the law, the security of the nation, 
the safety of the public, and the future of families. 
See Cooper Memo at 3 (“[INS] exercises 
prosecutorial discretion thousands of times every 
day.”). 

Policy statements setting forth the 
Administration’s enforcement priorities are 
necessary to coordinate these efforts in service of a 
common objective, namely, “to establish a 
reasonable, fair, orderly, and secure system of 
immigration into this country and not to 
discriminate in any way against particular nations 
or people.” President Ronald Reagan, Statement on 
Signing the Immigration Reform and Control Act of 
1986, 22 WEEKLY COMP. PRES. DOCS. 1533 (Nov. 6, 
1986). Amici’s experience is that policy statements 
like DAPA are necessary to avoid an immigration 
system in which similarly situated aliens are 
treated differently based solely on happenstance. 
They also provide public transparency on important 
policy decisions. 
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Policy statements that guide enforcement 
discretion have played an important role in 
promoting consistency in the treatment of 
individuals in the immigration system. When the 
Family Fairness Program was created, the INS 
Commissioner explained that a policy statement 
was necessary “to assure uniformity in the granting 
of voluntary departure and work authorization for 
the ineligible spouses and children of legalized 
aliens.” McNary Memo at 164. Senior officials in 
subsequent Administrations have similarly noted 
the importance of deferred action policy statements 
as an effective tool to promote uniformity and 
consistency in the enforcement of the law. See, e.g., 
Meissner Memo at 2 (“A statement of principles 
concerning discretion . . . contribute[s] to more 
effective management of the Government’s limited 
prosecutorial resources by promoting greater 
consistency among the prosecutorial activities of 
different offices[.]”); Howard Memo at 3 (“[I]t is 
important that we all apply sound principles of 
prosecutorial discretion uniformly throughout our 
offices and in all of our cases, to ensure that the 
cases we litigate on behalf of the United States, 
whether at the administrative level or in the 
federal courts, are truly worth litigating.”); Cooper 
Memo at 8 (“[A]ppropriate policy guidance, 
reinforced by training, is necessary in order for a 
law enforcement agency to carry out an 
enforcement function properly.  Such guidance 
serves a variety of policy goals, including promoting 
public confidence in the fairness and consistency of 
the agency’s enforcement action[.]”). 
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3. Deferred Action Policies Promote 
Humanitarian Values 

Sound enforcement of the immigration laws 
requires attention to the humanitarian policy 
objective of promoting family unity. As INS 
Commissioner McNary explained: “It is vital that 
we enforce the law against illegal entry. However, 
we can enforce the law humanely. To split families 
encourages further violations of the law as they 
reunite.” McNary Memo. 

Immigration officials at all levels have been 
called upon for decades to exercise prosecutorial 
discretion in a manner that is faithful to the rule of 
law without sacrificing the preservation of, and 
respect for, family units to the greatest extent 
practicable. See, e.g., Memorandum from Julie  
Myers, Assistant Sec’y of Homeland Security, to 
Field Office Dirs., Prosecutorial and Custody 
Discretion (Nov. 7, 2007) (“Myers Memo”) 
(discussing treatment of nursing mothers and 
stating that “[f]ield agents and officers are not only 
authorized by law to exercise discretion within the 
authority of the agency, but are expected to do so in 
a judicious manner at all stages of the enforcement 
process”); see also Nelson Statement at 1200. The 
Family Fairness Program, discussed supra, is one 
salient example of how federal immigration officials 
have attempted to avoid unnecessary harm to 
family unity. 

DAPA’s aim of preserving family unity in cases 
that do not threaten public safety is consistent with 
the policy objectives that have guided federal 
immigration enforcement efforts for decades. E.g., 
DAPA Memo at 3 (explaining that aliens who 
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“commit serious crimes or otherwise become 
enforcement priorities” are ineligible). Amici’s 
experience demonstrates that the best approach to 
achieving rational and effective enforcement of our 
immigration laws is to prioritize threats to public 
safety and national security, while simultaneously 
demonstrating compassion for families whose 
members pose no substantial risks and who have 
developed ties to the communities in which they 
live.  

II. ALLOWING ALIENS WITH DEFERRED ACTION TO 

APPLY FOR WORK AUTHORIZATION IS AN 

IMPORTANT COMPONENT OF IMMIGRATION 

ENFORCEMENT THAT IS CONSISTENT WITH 

FEDERAL IMMIGRATION LAW  

Federal law provides that an “alien who has 
been granted deferred action, an act of 
administrative convenience to the government 
which gives some cases lower priority,” may apply 
for work authorization by showing “economic 
necessity for employment.” 8 C.F.R. § 
274a.12(c)(14). This thirty-five-year-old regulation 
codifies a policy that has been in place for even 
longer, and it reflects extensive legislative, 
administrative, and public deliberations that 
warrant judicial deference. The policy was 
reexamined and reaffirmed following extensive 
public comment and congressional action in 1986 to 
outlaw the employment of “unauthorized” aliens; 
and Congress has subsequently ratified the 
practice. 
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A. The Executive’s Longstanding Policy of 
Allowing Aliens with Deferred Action 
To Apply for Work Authorization Is the 
Product of Extensive Administrative, 
Legislative, and Public Deliberations  

The decision to allow aliens with deferred action 
policies to apply for work authorization was neither 
accidental nor anomalous. To the contrary, the 
availability of work authorization for such aliens 
was a deliberate choice that was first made in the 
1970s, repeatedly affirmed over the following 
decades by administrations of both parties, and 
ratified by Congresses that were well aware of the 
policy.     

1. INS Has Allowed Aliens With 
Deferred Action to Apply for Work 
Authorization Since at Least the 
1970s 

In 1975, INS’s General Counsel explained that 
the Service authorized certain aliens to work in 
cases “when we do not intend or are unable to 
enforce the alien’s departure,” even though such 
work authorization “doesn’t make his illegal stay 
here any less illegal.” Sam Bernsen, Leave to Labor, 
52 No. 35 INTERPRETER RELEASES 291, 294-95 (Sep. 
2, 1975). Such authorizations were not given 
“automatically,” but rather, “[t]he alien has to come 
to the Service and make a request.” Id. at 295.3  

                                                            
3 The same is true today for aliens with deferred action. See 8 
C.F.R. §274a.12(c)(14) (requiring that aliens with deferred 
action establish “economic necessity” in order to receive 
employment authorization); see also 56 Fed. Reg. 41,767, 
41,781 (Aug. 23, 1991) (rejecting a proposal to eliminate the 
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By the late 1970s, INS work authorizations were 
common, and served a host of important functions 
for both aliens and employers. Although in the 
1970s there was not yet any blanket legal 
prohibition on the employment of undocumented 
aliens, permitting certain classes of undocumented 
aliens to obtain work authorization, including those 
with deferred action, served several objectives.  

First, in 1972 Congress made work 
authorization a prerequisite for certain aliens to 
obtain a Social Security number. See Social 
Security Amendments of 1972, Pub. L. No. 92-603 § 
137, 86 Stat. 1329, 1364 (codified as amended at 42 
U.S.C. § 405(c)(2)(B)(i)(I)); 44 Fed. Reg. 10,369, 
10,371 (Feb. 20, 1979) (adding 20 C.F.R. § 
422.107(e)); see also Bernsen, Leave to Labor, at 
294. Employers then, as now, were much less likely 
to hire aliens “off the books,” and to avoid full 
remittance of Social Security payments and other 
taxes attributable to such aliens, if the aliens had 
Social Security numbers that allowed them to work 
“above board.”4 

Second, agricultural workers had a special 
reason to seek work authorization: as of 1974, 
federally registered farm labor contractors were 

                                                                                                                       
economic necessity requirement for aliens with deferred 
action). 

4 INS had even launched a “voluntary” pressure campaign to 
discourage employers from hiring aliens who lacked such 
authorization. See Sam Bernsen, Updating the Immigration 
Law, 9 IN DEFENSE OF THE ALIEN 203, 204-06 (1986); Illegal 
Aliens: Hearings Before Subcomm. No. 1 of the H. Comm on 
the Judiciary, 92nd Cong. 1020 (1971 & 1972). 
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prohibited from facilitating the hiring of any alien 
“not lawfully admitted for permanent residence, or 
who has not been authorized by the Attorney 
General to accept employment.”5 Farm Labor 
Contractor Registration Amendments Act, Pub. L. 
No. 93-518 § 11, 88 Stat. 1652, 1655 (1974).6  

Finally, as of 1976, aliens who “continue[d] in or 
accept[ed] unauthorized employment” were barred 
from obtaining an adjustment of status. 
Immigration and Nationality Act Amendments of 
1976, Pub. L. No. 94-571 § 6, 90 Stat. 2703, 2706 
(codified as amended at 8 U.S.C. § 1255(c)); see also 
44 Fed. Reg. 43,480 (Jul. 25, 1979) (describing this 
provision7 as legislative recognition of the Attorney 
General’s preexisting authority to grant work 
authorization). 

 

 

                                                            
5 Prior to 1974, the statute prohibited these farm labor 
contractors from facilitating the hiring of any alien who was 
“violating the provisions of the immigration and nationality 
laws of the United States.” Farm Labor Contractor 
Registration Act, Pub. L. No. 88-582 § 5(b), 78 Stat. 920, 922 
(1964). 

6 IRCA subsequently repealed this language, which became 
mostly redundant in light of IRCA’s broader employer 
sanctions provisions. IRCA, § 101(b)(1)(C), 100 Stat. at 3372; 
see also Migrant and Seasonal Agricultural Worker Protection 
Act, Pub. L. No. 97-470, §§ 106 & 523, 96 Stat. 2583, 2589-90, 
2600 (1983). 

7 INS actually cited to Public Law 95-571, but the context 
makes it clear that the reference is to 94-571. See 44 Fed. Reg. 
at 43,480. 
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2. In the Early 1980s, INS Codified its 
Work Authorization Policy for 
Categories of Aliens Not Authorized 
To Be in the United States, Including 
Those with Deferred Action  

In 1979, INS “for the first time codif[ied] 
existing employment authorization procedures,” 
publishing a proposed rule in the Federal Register. 
44 Fed. Reg. at 43,480. The proposal provided that 
“[a]n alien who, as an exercise of the Service’s 
prosecutorial discretion, has been allowed to 
remain in the United States for an indefinite or 
extended period of time will . . . be eligible to apply” 
for work authorization. Id.; see also id. (proposing 8 
C.F.R. § 109.1(b)) (“An alien who is not maintaining 
a lawful nonimmigrant status may apply for 
employment authorization if he . . . has been 
granted permission to remain in the United States 
for an indefinite or extended period of time by the 
Immigration and Naturalization Service.”). 

The next year, after giving “[c]areful 
consideration” to public comments, INS published a 
“significantly modified” proposal. 45 Fed. Reg. 
19,563 (Mar. 26, 1980). This revised version made 
no mention of the Service’s “prosecutorial 
discretion,” or of INS’s longstanding practice of 
making work authorization available to aliens 
whose removal had been deferred. The Federal 
Register contains no explanation for this omission.  

Comments on the revised proposal expressed 
“concern” that it “did not adequately cover all 
categories [of] nonimmigrants who are permitted to 
work while in the United States.” 46 Fed. Reg. 
25,079, 25,080 (May 5, 1981); see also Deborah 

1718

Case 3:17-cv-05211-WHA   Document 121-1   Filed 11/01/17   Page 141 of 291



25 
 

 

Levy, The Alien Rights Law Project, 27 HOWARD 

L.J.  1265, 1277 (1984). The final rule, published a 
few months after President Reagan took office, 
restored work authorization eligibility for the 
category of aliens that had been omitted in the 1980 
revised proposal, namely, “[a]ny alien in whose case 
the district director recommends consideration of 
deferred action, an act of administrative 
convenience to the government which gives some 
cases lower priority.” 46 Fed. Reg. at 25,081.8  

3. Congress Affirmed INS’s Work 
Authorization Rule When it Enacted 
the Immigration Reform and Control 
Act of 1986 

In 1986, the Federation for American 
Immigration Reform (“FAIR”) filed a petition for 
rulemaking, seeking to rescind the 1981 rule that 
allowed aliens subject to deferred action to apply 
for work authorization. 51 Fed. Reg. 39,385 (Oct. 
28, 1986). FAIR asserted that INS had “acted 
beyond its statutory authority and contrary to the 
purpose of the Immigration and Nationality Act” by 
allowing “illegal or temporarily present aliens to 
apply for and receive work authorization.” Id. at 
39,386; see also id. at 39,387 (“The granting of work 
authorization to deportable aliens and 
nonimmigrants not authorized by statute to work 
allows such aliens to compete directly with 

                                                            
8 The current regulations contain language that is virtually 
identical to that added in 1981. See 8 C.F.R. § 274a.12(c)(14) 
(“An alien who has been granted deferred action, an act of 
administrative convenience to the government which gives 
some cases lower priority.”). 
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American workers for jobs. This is in direct conflict 
with the purpose for which the [Immigration and 
Nationality Act] was enacted.”). INS published 
FAIR’s petition in the Federal Register and 
solicited public comments. Id. 

Before the Service acted on FAIR’s petition, 
Congress intervened and ratified INS’s 
interpretation of its legal authorities. The 1986 
Immigration Reform and Control Act (“IRCA”) 
prohibited employers from employing aliens not 
“lawfully admitted for permanent residence” or 
“authorized to be . . . employed by [the Immigration 
and Nationality Act] or by the Attorney General.”  
IRCA, § 101(a)(1), 100 Stat. at 3368 (codified at 8 
U.S.C. § 1324a(h)(3)) (emphasis added). This 
language reaffirmed the Attorney General’s 
authority to grant work authorizations as well as 
the manner in which INS had been exercising that 
authority—a practice that Congress declined to 
limit in any way. See 52 Fed. Reg. 46,092, 46,093 
(Dec. 4, 1987) (“[T]he only logical way to interpret 
this phrase is that Congress, being fully aware of 
the Attorney General’s authority to promulgate 
regulations, and approving of the manner in which 
he has exercised that authority in this matter, 
defined ‘unauthorized alien’ in such fashion as to 
exclude aliens who have been authorized 
employment by the Attorney General through the 
regulatory process, in addition to those who are 
authorized employment by statute”). 

Congress had notice of the 1981 regulations 
when it passed IRCA. In addition to the publicly-
noticed FAIR petition mentioned above, the 
Service’s claim of work authorization authority was 
highlighted directly to Congress and included in the 
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Act’s legislative history. See Letter from Robert 
McConnell, DOJ, to Romano Mazzoli (Apr. 4, 1983), 
included in Immigration Reform and Control Act of 
1983, Hearings before the Subcomm. On 
Immigration, Refugees and Int’l Law of the H. 
Comm. on the Judiciary, 98th Cong. 1450 (1983) 
(“INS currently has authority to define classes of 
aliens who may be employed in the U.S.”); Letter 
from Alan Nelson, Comm’r, INS, to Romano 
Mazzoli (May 14, 1984), included in INS Oversight 
and Budget Authorization for Fiscal Year 1985: 
Hearings Before the Subcomm. On Immigration, 
Refugees, and Int’l Law of the H. Comm. on the 
Judiciary, 98th Cong. 357 (1984) (explaining that 
INS regulations “set forth eligibility and criteria for 
employment authorization”). Moreover, INS’s work 
authorization regulations had also already been the 
subject of litigation when Congress deliberated 
upon and enacted IRCA. E.g., Diaz v. INS, 648 F. 
Supp. 638 (E.D. Cal. 1986); Canas-Garcia v. 
McKinnon, 1984 U.S. Dist. LEXIS 14946, 83-cv-
2077 (D. Mass. Jul. 13, 1984); Gilana v. Smith, 
1981 U.S. Dist. LEXIS 16824, 81-cv-3829 (N.D. Ill. 
Dec. 24, 1981). 

IRCA marked the culmination of years of 
legislative deliberations about the Attorney 
General’s power to issue work authorizations for 
aliens. In 1971, the Nixon Administration 
introduced legislation prohibiting the employment 
of “aliens who are illegally in the United States or 
are in an immigration status in which such 
employment is not authorized.” H.R. 2328 § 26 
(1971). But at a hearing before “Subcommittee 
Number 1” of the House Judiciary Committee, an 
organization representing “American Business” 
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warned that “[t]he phrasiology ‘in violation of law 
or in an immigration status in which such 
employment is not authorized’ is not sufficiently 
flexible to allow the Immigration and 
Naturalization Service to continue present 
treatment of aliens who work in certain categories.” 
Illegal Aliens: Hearings Before Subcomm. No. 1 of 
the H. Comm on the Judiciary, 92nd Cong. 1243-45 
(1971 & 1972) (statement of the American Council 
of Int’l Personnel, Inc.). When the INS General 
Counsel was later asked by the same Subcommittee 
about INS’s “administrative permissiveness in 
allowing certain aliens to undertake employment,” 
he insisted that the language in the 
Administration’s proposed bill was intended to 
cover all cases where INS had authorized 
employment. Id. at 1344.  

The Subcommittee decided to remove any 
possible ambiguity left by the Administration’s 
“phrasiology.” It reported a new version of the bill 
that prohibited employment of “any alien in the 
United States who has not been lawfully admitted 
to the United States for permanent residence, 
unless the employment of such alien is authorized 
by the Attorney General.” H.R. 16188 (1972) 
(emphasis added) (as reported in H.R. Rep. 92-
1366, at 12 (1972)); see also H.R. Rep. 92-1366, at 1 
(1972) (“The purpose of this bill is to make it 
unlawful to knowingly hire aliens who have not 
been lawfully admitted for permanent residence or 
are not authorized by the Attorney General to work 
while in the United States.”). Subsequently 
proposed employer sanctions bills, up to and 
including the law that was ultimately enacted as 
IRCA in 1986, all recognized the Attorney General’s 
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power to grant work authorizations. See IRCA, § 
101(a)(1) (codified at 8 U.S.C. § 1324a(h)(3)); see 
also H.R. 982 § 2 (1973) (reported in H.R. Rep. 93-
108, at 2 (1973)); H.R. 8713 § 2 (1975) (reported in 
H.R. Rep. 94-506, at 26 (1975)); S. 2252 § 5 (1978) 
(quoted in Alien Adjustment and Employment Act of 
1977: Hearings Before the S. Comm. on the 
Judiciary, 95th Cong. 3 (1978)).9 

Armed with full knowledge of INS’s assertion of 
work authorization authority, as well as ample 
opportunities to rescind or invalidate the same, 
Congress ratified the Service’s policy. Indeed, in a 
separate provision in IRCA, Congress demonstrated 
a clear understanding that the Attorney General 
had authorized work for aliens whose removal had 
been deferred—and that such authorization would 
make an alien eligible for lawful employment under 
IRCA.  

Congress had earlier considered an amendment 
to a draft of IRCA that would have made it 
unlawful for an employer to discriminate against 
any alien who had been authorized to work. See 130 
                                                            
9 One further change in the proposed language before IRCA is 
worth mentioning. In 1976, testimony noted that the new 
wording used in the 1972 bill ignored the fact that the INA 
was itself a source of work authorization. S. 3074: Hearings 
Before the Subcomm. On Immigration and Naturalization of 
the S. Comm. on the Judiciary, 94th Cong. 103 (1976) 
(statement of Stanley Mailman, Ass’n of Immigration and 
Nationality Lawyers). Thus, in 1982, the House Committee 
reported a bill penalizing the employment of aliens not 
authorized either “by this Act or by the Attorney General.” 
H.R. 6514 (1982) (reported in H.R. Rep. 97-890, at 41 (1982)). 
That is the substance of the provision Congress eventually 
included in IRCA. 
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CONG. REC. 15,935 (Jun. 12, 1984). Congress, 
however, ultimately enacted a narrower version of 
the amendment, which provided protection against 
discrimination to only lawful permanent residents, 
temporary residents, refugees, and asylees. See 
IRCA § 102 (codified as amended at 8 U.S.C. § 
1324b(a)). A comparison between IRCA’s non-
discrimination provision, which covers a subset of 
aliens who are authorized to work, and the 
employer sanctions provision, which extends more 
broadly, highlights the relevant distinction: 

 

Employer Sanctions, 
§ 101(a)(1) 

Nondiscrimination,  
§ 102 

“lawfully admitted 
for permanent residence, 
or . .. authorized to be 
. . . employed by [the 
INA] or by the 
Attorney General.”   

“lawfully admitted 
for permanent residence, 
is granted the status 
of an alien lawfully 
admitted for 
temporary residence 
under section 
245A(a)(1), is 
admitted as a refugee 
under section 207, or 
is granted asylum 
under section 208” 

 

Advocacy groups had complained that the 
narrowed version of the non-discrimination 
provision excluded from coverage “certain non-
immigrant aliens, paroled aliens, aliens with 
extended voluntary departure status, and other 
classes of persons authorized to work but not 
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included in the specific categories delineated by the 
anti-discrimination provision.” See Immigration 
Control and Legalization Amendments: Hearing 
Before the Subcomm. On Immigration, Refugees 
and Int’l Law of the H. Comm. on the Judiciary, 
99th Cong. 127 (1985) (statement of Richard 
Fajardo, MALDEF). But Congress retained the 
narrower version and deliberately excluded from 
the anti-discrimination protection that subset of 
aliens who, although not lawful permanent or 
temporary residents, refugees, or asylees, were 
nonetheless authorized to work by the Attorney 
General, including those aliens with deferred 
action. Cf. Letter from Seema Nanda, DOJ, to 
David Burton (Sep. 10, 2012) available at 
http://www.justice.gov/sites/default/files/crt/legacy/2
012/09/27/161.PDF (explaining that aliens who 
qualify for the DACA program are not protected 
from citizenship status discrimination under 
IRCA).    

4. INS Reaffirmed its Work 
Authorization Rule Immediately 
Following IRCA’s Passage, After 
Extensive Notice and Comment 

Shortly after Congress enacted IRCA, INS 
began to solicit input on regulations to implement 
the law. See Implementation of the Immigration 
Reform and Control Act of 1986, Hearing Before the 
Subcomm. on Immigration, Refugees, and Int’l Law 
of the H. Comm. On the Judiciary, 99th Cong. 36-
37, 60-61 (1986). The Service took an 
“unprecedented step to permit and encourage as 
much public input as possible,” circulating an 
“internal draft [of] preliminary regulations prior to 
their formal publication in the federal register.” 52 
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Fed. Reg. 2115 (Jan. 20, 1987). The draft 
regulations maintained work authorization 
eligibility for aliens with deferred action and also 
added a new group: “An alien who is a member of a 
nationality group granted extended voluntary 
departure.” See INS, Preliminary Working Draft of 
Regulations (Jan. 20, 1987), reprinted at 32 
IMMIGRATION AND NATIONALITY ACTS LEGISLATIVE 

AND RELATED DOCUMENTS, No. 127 (Supp. 1997). 

While the Service’s draft regulations were being 
circulated, INS officials made “[m]any public 
appearances . . . to inform and solicit comments 
from interested parties.” 52 Fed. Reg. 8762 (Mar. 
19, 1987). After reviewing and evaluating 
“numerous comments” from a “wide cross-section of 
society,” INS published its proposed rules, which 
retained eligibility for work authorization in the 
deferred action and extended voluntary departure 
contexts. Id. Subsequently, after again considering 
comments on its proposed rules from “a very broad 
spectrum of American society [that] included 
private citizens; agricultural, business, industrial 
and labor organizations; Congressional sources and 
governmental entities at the federal, state, and 
local levels; educational institutions; voluntary 
agencies; interest groups and organizations; and 
law firms,” INS promulgated final rules, which once 
again provided for work authorization for aliens 
with deferred action and extended voluntary 
departure. 52 Fed. Reg. at 16,216, 16,220, 16,227.10  

                                                            
10 USCIS later substituted “deferred enforced departure” for 
“extended voluntary departure.” See 75 Fed. Reg. 58,962, 
58,990 (Sep. 24, 2010) (amending 8 C.F.R. § 274a.12(a)(11)); 
see also 75 Fed. Reg. 33,446, 33,457 (Jun. 11, 2010) 
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As INS was promulgating its final rules on 
IRCA, FAIR’s petition to rescind the 1981 
regulations remained pending. Shortly after 
Congress enacted IRCA, INS extended the 
comment period on the FAIR petition, noting that 
IRCA’s recognition of the Attorney General’s power 
to grant work authorization “appears to have a 
direct bearing on the issues to be resolved.” 51 Fed. 
Reg. 45,338, 45,338 (Dec. 18, 1986). FAIR itself 
submitted a supplemental memorandum in which it 
argued that IRCA’s enactment supported the 
petition to rescind the rule. See FAIR, 
Supplemental Statement Regarding the Permissible 
Scope of the Attorney General’s Authority to Grant 
Work Authorization (Jan. 29, 1987), FAIR Records, 
1867-2006, George Washington Univ. Gelman 
Library, Collection No. MS2195, Box 95, Folder 2. 

INS thereafter denied FAIR’s petition, having 
considered comments from a “wide spectrum of 
interested parties, ranging from local to national to 
international governmental entities, and from 
private individuals to business and educational 
institutions to public interest groups.” 52 Fed. Reg. 
46,092 (Dec. 4, 1987). INS pointed both to the 
Attorney General’s general authority to enforce the 
immigration laws and establish regulations, as well 
as IRCA’s more specific recognition of the Attorney 
General’s power to grant work authorizations.  Id. 
at 46,093 (discussing Immigration and Nationality 
Act, Pub. L. No. 82-414, § 103(a), 66 Stat. 163, 173-

                                                                                                                       
(explaining that the reference to extended voluntary 
departure had become “obsolete” and proposing new 
regulation covering deferred enforced departure). 
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74 (1952); IRCA § 101(a)(1) (codified at 8 U.S.C. § 
1324a(h)(3)). With respect to the latter, INS 
explained: 

[T]he only logical way to interpret this 
phrase is that Congress, being fully 
aware of the Attorney General’s 
authority to promulgate regulations, 
and approving of the manner in which 
he has exercised that authority in this 
matter, defined “unauthorized alien” 
in such fashion as to exclude aliens 
who have been authorized 
employment by the Attorney General 
through the regulatory process, in 
addition to those who are authorized 
employment by statute.  

52 Fed. Reg. at 46,093.11  

 

 

 

 

                                                            
11 The INS also noted that “most of the classes” permitted to 
apply for work authorization “are very small to begin with,” 
and that “the total number of aliens authorized to accept 
employment is quite small and the impact on the labor 
market is minimal.” 52 Fed. Reg. at 46,093. INS did not in 
any way suggest, however, that the number of eligible aliens 
was relevant to the question of its legal authority, nor did INS 
indicate that there would be grounds for rescinding the 
longstanding practice if and when the number of aliens 
eligible for deferred action were to increase, as it had in the 
past.   
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5. Since 1987, INS Has Consistently 
Permitted Aliens With Deferred 
Action to Apply For Work 
Authorization, And Congress Has 
Left This Policy Undisturbed  

In the years following IRCA’s passage, INS 
continued to grant work authorization to aliens not 
authorized to be in the United States, including 
aliens covered by many of the policies discussed 
above. E.g., McNary Memo (“Work authorization 
will be granted to aliens who qualify for voluntary 
departure” under the expanded Family Fairness 
program); 61 Fed. Reg. 13,061 (Mar. 26, 1996) 
(inviting VAWA self-petitioners to apply for work 
authorization after obtaining direct action status, 
notwithstanding the fact that the original VAWA 
statute did “not direct the Service to provide 
employment authorization based solely on the filing 
or approval of a self-petition”); USCIS, Press 
Release, USCIS Announces Interim Relief for 
Foreign Students Adversely Impacted by Hurricane 
Katrina (Nov. 25, 2005) (“Katrina-impacted foreign 
academic students not covered by the Notice and 
their dependents (F-2 visa holders) may request 
deferred action and apply for employment 
authorization based on economic necessity.”). In 
addition to aliens with deferred action, current 
regulations allow for work authorization for aliens 
with deferred enforced departure, applicants for 
adjustment of status, and even certain aliens 
already subject to removal proceedings. 8 C.F.R. §§ 
274a.12(a)(11), (c)(9), (c)(10). 

FAIR complained to Congress about this 
practice.  See Immigration Reform and Control Act 
of 1986 Oversight: Hearings Before the Subcomm. 
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On Immigration, Refugees, And International Law 
of the H. Comm. on the Judiciary, 101st Cong. 597 
(1989) (statement of Daniel Stein, FAIR) (criticizing 
the regulations providing for work authorization for 
aliens “given deferred action, applicants for 
political asylum, aliens granted extended voluntary 
departure, parolees, applicants for adjustment of 
status, asylees, and a whole host of classifications 
attributed to administrative and processing delay”).  
Yet Congress declined to rescind or even question 
the agency’s authority.   

To be sure, Congress has periodically limited the 
classes of aliens eligible for work authorization, but 
it has never altered the longstanding policy that 
aliens subject to deferred action may apply for work 
authorization, despite the legislature’s knowledge 
of that longstanding and transparent policy. E.g., 
Pub. L. No. 103-322 § 130005(b), 108 Stat. 1796, 
2028 (1994) (codified as amended at 8 U.S.C. § 
1158(d)(2)) (asylum applicants);  Pub. L. No. 104-
208, § 303(a), 110 Stat. 3009, 3009-585 (1996) 
(codified as amended at 8 U.S.C. § 1226(a)(3)) 
(detained aliens). Congress even enacted a 
provision in 1996 in which it recognized the 
agency’s practice of authorizing some aliens already 
subject to removal orders to work. Id. § 305(a)(3), 
110 Stat. at 3009-600 (codified as amended at 8 
U.S.C. § 1231(a)(7)).  Actions such as these—and 
Congress’s failure to limit the agency’s well-known 
asserted authorities and practices—belie 
Respondents’ argument (Br. in Opp. at 32-33) that 
Congress has limited the Secretary’s power to 
confer work authorization so as to encompass only 
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those classes of aliens that the INA itself specifies 
as eligible for such authorization.12 

B. Authorizing Certain Aliens With 
Deferred Action To Work Is Consistent 
With Established Immigration Policy 
Objectives  

The longstanding regulations governing work 
authorization reflect sensible policy concerns, which 
became even more acute in 1986 when Congress 
prohibited employers from hiring aliens without 
work authorization. Absent work authorization, 
aliens, particularly those of modest means, would 
likely have no lawful way to support themselves or 
their families, and might therefore become a 
burden on those closest to them. Permitting aliens 
without means to remain in this country while 

                                                            
12 Another example is also telling. In 1996, Congress for the 
first time established time-limits for grants of “voluntary 
departure”—another category of aliens not authorized to be in 
the United States who have long been eligible for work 
authorization under the regulations. See Pub. L. No. 104-208 
§ 304(a)(3), 110 Stat. 3009, 3009–596 (1996) (codified as 
amended at 8 U.S.C. § 1229c(a)(2)(A)). Since, under INS’s 
regulations, aliens with voluntary departure could be granted 
work authorization for the period of the voluntary departure, 
this legislation effectively restricted the duration of work 
authorizations for those aliens. See 52 Fed. Reg. 16,216, 
16,227 (May 1, 1987) (adding 8 C.F.R. § 274a.12(c)(12)). 
Because Congress did nothing to restrict the availability of 
work authorization in connection with deferred action, INS 
explained that deferred action might be available where 
voluntary departure no longer was, and that, if deferred 
action were granted, “employment authorization may be 
granted under the provisions of §274a.12(c)(14).” 62 Fed. Reg. 
10,312, 10,325 (Mar. 6, 1997).  
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denying them permission to work would also cause 
economic distortions. Aliens in this position might 
turn to illegal work for lower wages in exploitative 
conditions, causing downstream effects on the labor 
market, including adverse effects on American 
workers. See Executive Office of the President, 
Council of Economic Advisers, The Economic Effects 
of Administrative Action on Immigration at 10 
(2014).  

Aliens with deferred action may obtain work 
authorization only if they can show “economic 
necessity” as defined by federal poverty guidelines. 
See 8 C.F.R. §§ 274a.12(c)(14), (e). This condition 
ensures that those aliens who remain in the 
country but who lack the means necessary to 
support themselves are able to earn a living 
through legitimate, above-board employment. The 
rule is consistent with the policy objective of 
ensuring that aliens who are not subject to 
deportation will live in the “sunlight” instead of 
“the shadows.” See Reagan, IRCA Signing 
Statement; see also DAPA Memo at 3. 

The economic necessity condition has been a 
part of the work authorization rule from the very 
beginning. INS’s first proposed rules in 1979 would 
have granted authorization only “if the alien 
establishes to the satisfaction of the district 
director that he is financially unable to maintain 
himself during that period.” 44 Fed. Reg. at 43,480. 
Though commenters expressed “opposition” to this 
requirement, arguing that it would “unduly burden 
the alien and Service,” INS retained it, limiting  
authorization to that subset of aliens with deferred 
action who could establish “to the satisfaction of the 
district director that he/she is financially unable to 
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maintain himself/herself and family without 
employment.” 46 Fed. Reg. at 25,080-081. INS 
chose to “alleviate” the complained-of “burden” by 
clarifying the standard, adopting the “Community 
Service Administration Income Poverty Guidelines” 
as “the basic criteria to establish economic 
necessity for employment authorization requests 
where the alien’s need to work is a factor” 
(including aliens with deferred action). 46 Fed. Reg. 
at 25,080.13  

Following IRCA, INS re-promulgated its rule 
and included both the “economic necessity” 
requirement and the reference to the poverty 
guidelines. 52 Fed. Reg. at 16,228. This language 
remains on the books today. 8 C.F.R. §§ 
274a.12(c)(14) & (e). 

Allowing aliens whose removal has been 
deferred to work upon a showing of economic 
necessity is a sensible tool employed for decades by 
both Republican and Democratic administrations to 
advance the humanitarian and economic objectives 
underlying the federal immigration laws. These 
policies were adopted carefully and thoughtfully 
over the course of decades, and they have been 
identified, studied, and ratified by Congress, 
including after the 1986 enactment of IRCA. At a 
minimum, the regulations reflect the Executive 
Branch’s longstanding interpretation of the legal 
authorities granted to INS and DHS by federal 

                                                            
13 INS later updated its regulation to acknowledge legislation 
requiring the Secretary of HHS to update these guidelines 
periodically. See 46 Fed. Reg. 55,920, 55,921 (Nov. 13, 1981) 
(citing Pub. L. No. 97-35 § 673, 95 Stat. 357, 512 (1981)).  

1733

Case 3:17-cv-05211-WHA   Document 121-1   Filed 11/01/17   Page 156 of 291



40 
 

 

immigration laws. As such, they are worthy of this 
Court’s deference. See Barnhart v. Walton, 535 U.S. 
212, 220 (2002).  

CONCLUSION 

The judgment of the court of appeals should be 
reversed. 
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APPENDIX14 
 

Year Type of 
Action 

Class of 
Aliens  

No. 
Affected 

Comments 

1956 Parole Orphans 
adopted by 
U.S. citizens 
abroad 

923 Legislation 
was pending  

1956
-72 

Extended 
Voluntary 
Departure 
(EVD) 

Third 
preference visa 
petitioners 

Unknown See U.S. ex 
rel. Parco v. 
Morris, 426 
F. Supp. 976, 
979-80 (E.D. 
Pa. 1977) 

1956
-58 

Parole  Hungarians  31,915  

1959
-72 

Parole  Cubans  621,403  

1962
-65 

Parole Chinese  15,100  

1975
-79 

Parole  Vietnamese, 
Cambodians, 
and Laotians  

Nearly 
360,000 

 

1976 EVD  Lebanese Unknown  
1977 Suspended 

Deportation 
“Silva 
letterholders”  

250,000  

1977 EVD Ethiopians At least 
15,000 

Extended in 
1982 

                                                            
14 Sources: CRS Report, supra; Karl R. Thompson, Principal 
Deputy Assistant Att’y General, OLC, Memorandum Op., for 
the Sec’y of Homeland Security and the Counsel to the 
President, The Department of Homeland Security’s Authority to 
Prioritize Removal of Certain Aliens Unlawfully Present in the 
United States and to Defer Removal of Others (Nov. 19, 2014); 
Am. Immigration Counsel, Executive Grants of Temporary 
Immigration Relief, 1956-Present (Oct. 2014). 
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1977
-80 

Parole Soviet Union 
nationals 

Over 
50,000 

Issued after  
statutory 
cap on 
conditional 
entries was 
met 

1978 EVD  Ugandans Unknown  
1978 EVD Nurses Unknown 43 Fed. Reg. 

2776 
1979  EVD  Nicaraguans  3,600  
1979 EVD  Iranians  Unknown  
1980 EVD  Afghans Unknown  
1981
-
1987 

EVD  Polish  7,000 Extended in 
1984 and 
1987 

1987 AG directed 
INS to 
refrain from 
deportation 

Nicaraguans 150,000-
200,000 

Legislation 
was pending 

1987 Indefinite 
Voluntary 
Departure 

Certain 
children and 
spouses of 
aliens eligible 
for legalization 
under  IRCA 
(“Family 
Fairness”) 

Over 
100,000 
families 

Nelson 
Statement; 
see also 
discussion 
above 

1989
-
1990 

Deferred 
Action & 
Deferred 
Enforced 
Departure 
(DED) 

Chinese  80,000  

1990 Voluntary 
departure 

All spouses 
and children of 
aliens eligible 
for legalization 
under IRCA 
(“Family 
Fairness”) 

1.5 
million 

McNary 
Memo; see 
also 
discussion 
above 

1991 DED Persian Gulf  2,227  
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1992 DED  Salvadorians 190,000 Issued after 
expiration of 
legislative 
grant of 
temporary 
protected 
status.  

1997 DED Haitians  40,000 Legislation 
was pending 

1997 Deferred 
action  

VAWA 
beneficiaries  

Unknown Virtue Memo 

1998 Temporary  
deportation 
suspension 

Salvadorians, 
Guatemalans, 
Hondurans, 
and 
Nicaraguans 

150,000 Hurricane 
Mitch 

1999 DED Liberians 10,000 Issued after 
expiration of 
legislative 
grant of 
temporary 
protected 
status 

2001
-02 

Parole, 
deferred 
action, and 
stays of 
removal 

“T” and “U” 
visa applicants

Unknown  

2005 Deferred 
Action 

Students 
affected by 
Hurricane 
Katrina 

Unknown Legislation 
was pending  

2007  DED   Liberians 10,000 Issued after 
expiration of 
legislative 
grant of 
temporary 
protected 
status 

2007 Executive 
discretion 

Nursing 
mothers 

Unknown Myers Memo 

2009 DED Liberians Unknown  
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2009 Extended 
deferred 
action 

Foreign born 
spouses and 
children under 
the age of 21 of 
United States 
citizens who 
had died 

Unknown Memo from 
Donald 
Neufeld, 
USCIS, to 
Field 
Leadership, 
Guidance 
Regarding 
Surviving 
Spouses of 
Deceased 
U.S. Citizens 
and Their 
Children 
(Sep. 4, 
2009) 

2010 Parole Haitian 
orphans in the 
process of 
being adopted  

Unknown Haitian 
earthquake 

2011 Deferred 
action 

Victims of 
human 
trafficking and 
sexual 
exploitation 

Unknown  

2011 DED Liberians 3,600  
2012 Deferred 

action  
Foreign born 
individuals 
who entered 
the United 
States before 
their 16th 
birthday and 
were under the 
age of 31 as of 
June 2012 

Up to 1.8 
million 

Legislation 
was pending  
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General
information F5

How do I request  
consideration of deferred 
action for childhood arrivals?

On June 15, 2012, the Secretary of Homeland Security announced 
that certain people who came to the United States as children and 
meet several key guidelines may request consideration of deferred 
action for a period of 2 years, subject to renewal, and would then be 
eligible for work authorization.

Only individuals who can prove through verifiable documentation 
that they meet these guidelines will be considered for deferred 
action. Determinations will be made on a case-by-case basis under 
the guidelines set forth in the Secretary of Homeland Security’s 
memorandum.

How do I know if I may request consideration of deferred 
action for childhood arrivals?

You may request consideration of deferred action for childhood 
arrivals if you:

1. Were under the age of 31 as of June 15, 2012;

2. Came to the United States before reaching your 16th birthday;

3. Have continuously resided in the United States since June 15, 
2007, up to the present time;

4. Were physically present in the United States on June 15, 2012, 
and at the time of making your request for consideration of 
deferred action with USCIS;

5. Entered without inspection before June 15, 2012, or your 
lawful immigration status expired as of June 15, 2012;

6. Are currently in school, have graduated or obtained a 
certificate of completion from high school, have obtained a 
general education development (GED) certificate, or are an 
honorably discharged veteran of the Coast Guard or Armed 
Forces of the United States; and

7. Have not been convicted of a felony, significant misdemeanor, 
three or more other misdemeanors, and do not otherwise pose 
a threat to national security or public safety. 

How do I request consideration of deferred action for 
childhood arrivals?

You must submit Form I-821D, Consideration of Deferred Action 

for Childhood Arrivals. This form must be completed, properly signed 
and accompanied by a Form I-765, Application for Employment 
Authorization, and a Form I-765WS, Form I-765 Worksheet. Failure 
to submit a completed Form I-765 (along with the accompanying 
filing fees for that form), will preclude consideration for deferred 
action. While there is no filing fee for Form I-821D, you must submit 
the $380 filing fee for Form I-765, which includes the Form I-765WS, 
and a biometric services fee of $85 required for the Application for 
Employment Authorization for a total of $465. Please read the form 
instructions to ensure that you submit all the required documentation 
to support your request. Please see our Web site at www.uscis.
gov/I-821D and www.uscis.gov/I-765 for complete filing 
instructions and www.uscis.gov/childhoodarrivals for additional 
information on the deferred action for childhood arrivals process and 
frequently asked questions.

Please Note: Once you receive a receipt confirming that your 
request is properly filed, you will be sent an appointment notice 
to visit an Application Support Center (ASC) for biometric services 
(photograph and fingerprints). Please make sure you read and 
follow the directions in the notice. Failure to attend your biometrics 
appointment may delay processing of your request for consideration 
of deferred action, or may result in a denial of your request.

Where do I file my request for consideration of deferred 
action for childhood arrivals?

Requests of consideration of deferred action for childhood arrivals 
will be filed by mail to the USCIS Lockbox. Please visit the USCIS 
Web site at www.uscis.gov/I-821D or contact the USCIS National 
Customer Service Center at 1-800-375-5283 for the most current 
information and instructions on where to file your request.

What evidence should I submit with my request for 
consideration of deferred action for childhood arrivals?

Evidence, including supporting documents, that you file with your 
request for deferred action should show that you meet the guidelines 
outlined in the section above entitled “How do I know if I may 
request consideration of deferred action for childhood arrivals?”. This 
includes evidence that you:

1. Were born after June 15, 1981;

F5—General information…How do I request consideration of deferred action for childhood arrivals?
M-1079B (October 2013) Y 1
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2F5—General information…How do I request consideration of deferred action for childhood arrivals?
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2. Arrived in the United States before the age of 16;

3. Have continuously resided in the United States since June 15, 
2007, up to the present time;

4. Were present in the United States  
on June 15, 2012;

5. Entered without inspection before June 15, 2012 or your lawful 
immigration status expired as of June 15, 2012;

6. Are currently in school, graduated or received a certificate of 
completion from high school, obtained a general educational 
development certificate (GED), or that you are an honorably 
discharged veteran of the Coast Guard or U.S. Armed Forces; 
and

7. Are at least 15 years of age at the time of filing, if you 
have never been in removal proceedings or if your case was 
terminated before your request.

For information about specific documents that may satisfy these 
guidelines, please read the instructions to Form I-821D at www.
uscis.gov/I-821D and the frequently asked questions at www.
uscis.gov/childhoodarrivals. 

Does this process apply to me if I am currently in removal 
proceedings, have a final removal order, or have a 
voluntary departure order?

This process is open to any individual who can demonstrate he or 
she meets the guidelines for consideration, including those who 
have never been in removal proceedings as well as those in removal 
proceedings, with a final order, or with a voluntary departure order 
(as long as they are not in immigration detention). If you are not in 
immigration detention and want to affirmatively request consideration 
of deferred action for childhood arrivals, you must submit your 
request to USCIS. You do not need to be 15 years of age or older 
at the time of filing if you are in removal proceedings, have a final 
removal order, or have a voluntary departure order. All cases will be 
considered on an individual basis.

Submit a copy of the removal order or any document issued by 
the immigration judge or the final decision from the Board of 
Immigration Appeals (BIA), if available. If you have not been in 
removal proceedings, this does not apply to you.

Do brief departures interrupt the requirement of having 
continuous residence in the United States since June 15, 
2007? 

A brief, casual, and innocent absence from the United States will not 
interrupt your continuous residence. If you were absent from the 
United States for any period of time, your absence will be considered 
brief, casual, and innocent if it  
was before August 15, 2012, and:

1. The absence was short and reasonably calculated to 
accomplish the purpose for the absence;

2. The absence was not because of an order of exclusion, 
deportation, or removal;

3. The absence was not because of an order of voluntary 
departure, or an administrative grant of voluntary departure 
before you were placed in exclusion, deportation, or removal 
proceedings; and

4. The purpose of the absence and/or your actions while outside 
the United States were not contrary to law.

For information about specific documents that may show your 
absence was brief, casual, and innocent, please read the instructions 
to Form I-821D at www.uscis.gov/I-821D and the frequently 
asked questions at www.uscis.gov/childhoodarrivals.

Will USCIS conduct a background check when reviewing 
my request for consideration of deferred action for 
childhood arrivals? 

Yes. You must undergo biographic and biometric background 
checks before USCIS will exercise prosecutorial discretion under the 
consideration of deferred action for childhood arrivals process. If 
you have been convicted of any felony, a significant misdemeanor 
offense, three or more misdemeanor offenses not occurring on the 
same date and not arising out of the same act, omission, or scheme 
of misconduct, or otherwise pose a threat to national security or 
public safety, you will not be considered for deferred action for 
childhood arrivals except in exceptional circumstances.

What happens after I submit my request for consideration 
of deferred action for childhood arrivals?

After your Form I-821D, Form I-765, and Form I-765WS have 
been received, USCIS will review them for completeness, including 
submission of the required fees, initial evidence and supporting 
documents. If it is determined that the request is complete, USCIS 
will send you a receipt notice. USCIS will then send you a notice 
scheduling you to visit an Application Support Center for biometric 
services. You may choose to receive an email and/or text message 
notifying you that your form has been accepted by completing a 
Form G-1145, E-Notification of Application/Petition Acceptance. 
Please see www.uscis.gov/G-1145 for E-notification instructions. 

Each request for consideration of deferred action for childhood 
arrivals will be reviewed on an individual, case-by-case basis. You will 
be notified of USCIS’s determination in writing. USCIS may request 
more information or evidence, or may request that you appear at a 
USCIS office. There is no appeal or motion to reopen/reconsider the 
denial of a request for consideration of deferred action of childhood 
arrivals.

Can I extend the period for which removal action will be 
deferred in my case? 

Yes. Unless terminated, individuals whose case is deferred pursuant 
to the consideration of deferred action for childhood arrivals process 
will not be placed into removal proceedings or removed from the 
United States for a period of 2 years. You may request consideration 
for an extension of that period of deferred action. You must also 
request an extension of your employment authorization at that time. 
Your request for an extension will be considered on a case-by-case 
basis.

If USCIS does not exercise deferred action in my case, will 
I be placed in removal proceedings?

If your request for consideration of deferred action for childhood 
arrivals is denied, USCIS will apply its policy guidance governing 
the referral of cases to U.S. Immigration and Customs Enforcement 
(ICE) and the issuance of Notices to Appear (NTA). If your case does 
not involve a criminal offense, fraud, or a threat to national security 
or public safety, your case will not be referred to ICE for removal 
proceedings except in exceptional circumstances. For more detailed 
information on the applicable NTA policy visit www.uscis.gov/NTA.
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Does this process result in lawful status for persons who 
receive deferred action for childhood arrivals?

No. Deferring action is only a discretionary determination to defer 
removal action as an act of prosecutorial discretion and does not 
provide you with a lawful status.

What protections from disclosure are in place to protect 
information I share in my request for consideration of 
deferred action for childhood arrivals from being used for 
immigration enforcement purposes?

Information provided in this request is protected from disclosure 
to U.S. Immigration and Customs Enforcement (ICE) and U.S. 
Customs and Border Protection (CBP) for the purpose of immigration 
enforcement proceedings unless the requestor meets the criteria for 
the issuance of a Notice to Appear or a referral to U.S. Immigration 
and Customs Enforcement under the criteria set forth in USCIS’s 
Notice to Appear guidance at www.uscis.gov/NTA. Individuals 
whose cases are deferred pursuant to the consideration of deferred 
action for childhood arrivals process will not be referred to ICE. 
The information may be shared with national security and law 
enforcement agencies, including ICE and CBP, for purposes other 
than removal, including for assistance in the consideration of deferred 
action for childhood arrivals, to identify or prevent fraudulent claims, 
for national security purposes, or for the investigation or prosecution 
of a criminal offense. The above information sharing clause covers 
family members and guardians, in addition to the requestor. 

This policy, which may be modified, superseded, or rescinded at any 
time without notice, is not intended to, does not, and may not be 
relied upon to create any right or benefit, substantive or procedural, 
enforceable at law by any party in any administrative, civil, or 
criminal matter.

Key Information
Key USCIS forms referenced  
in this guide

Form #

Consideration of Deferred Action for 
Childhood Arrivals

I-821D

Application for Employment Authorization I-765

I-765 Worksheet I-765WS

E-Notification of Application/Petition 
Acceptance

G-1145

Key USCIS web sites 
referenced in this guide

Web site link

Information about Deferred Action 
for Childhood Arrivals process and 
frequently asked questions

www.uscis.gov/
childhoodarrivals

Consideration of Deferred Action 
for Childhood  
Arrivals Form

www.uscis.gov/I-821D

Application for Employment 
Authorization

www.uscis.gov/I-765

E-Notification of Application/
Petition Acceptance Form

www.uscis.gov/ 
G-1145

USCIS Notice to Appear Policy www.uscis.gov/NTA

Other U.S. Government Services-Click or Call

General Information www.usa.gov

New Immigrants www.welcometoUSA.gov

U.S. Immigration & 
Customs Enforcement 

www.ice.gov

For more copies of this guide, or information 
about other customer guides, please visit  
www.uscis.gov/howdoi. 

You can also visit www.uscis.gov  
to download forms, e-file some applications, 
check the status of an application, and more. 
It’s a great place to start!

If you don’t have Internet access at home  
or work, try your local library.  

If you cannot find what you need, please  
call Customer Service at: 1-800-375-5283 
Hearing Impaired TDD Customer Service:    
1-800-767-1833

Disclaimer: This guide provides basic information 
to help you become generally familiar with our 
rules and procedures. For more information, or 
the law and regulations, please visit our Web 
site. Immigration law can be complex, and it is 
impossible to describe every aspect of every 
process. You may wish to be represented by 
a licensed attorney or by a nonprofit agency 
accredited by the Board of Immigration Appeals. 
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DEFERRED ACTION FOR 
CHILDHOOD ARRIVALS
(DACA) TOOLKIT:
Resources for Community Partners
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In addition to the resources 

in this toolkit, USCIS has 

created a power point 

presentation on DACA to 

be used in stakeholder 

outreach events. To request 

a copy of the presentation, 

please contact the USCIS 

Public Engagement Division 

at Public.Engagement@

uscis.dhs.gov.
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4 Deferred Action for Childhood Arrivals

PROGRAM OVERVIEW

Background
•	USCIS began accepting requests under the Deferred 

Action for Childhood Arrivals (DACA) program on 
August 15, 2012. The DACA process was created 
by the Secretary of Homeland Security to offer 
relief from removal (in 2-year increments) for 
undocumented immigrants who came to the 
United States as children and who met several 
key criteria. DACA is an exercise of prosecutorial 
discretion and does not provide lawful status.   

 
•	 The first USCIS-approved DACA grants were issued 

in September 2012. The initial 2-year duration will 
begin to expire for certain individuals in September 
2014. Those individuals will be able to request 
consideration for renewal of DACA for a 2-year 
period.  

•	 Some individuals were granted DACA by U.S. 
Immigration and Customs Enforcement (ICE) 
between June 15, 2012, and August 15, 2012. In 
February 2014, USCIS provided guidance to these 
individuals on the process they should follow to 
request DACA renewals. 

•	USCIS has updated Form I-821D [dated 6/4/14] 
to allow individuals to request a 2-year renewal of 
DACA. Previous versions of the form will not be 
accepted after June 5, 2014.  There will be no grace 
period for individuals to submit a previous version 
of Form I-821D to request a renewal of their 
deferred action.  

•	 Individuals who have not yet requested 
consideration for DACA must also use the new  
Form I-821D.   

•	 In addition to the new Form I-821D, all individuals 
must also submit a Form I-795, Application 
for Employment Authorization (along with the 
accompanying fees for that form), and a Form 
I-765WS, Worksheet, when requesting either initial 
DACA or renewal of DACA. 
 

•	 Individuals who allow their initial 2-year period 
of DACA to expire and do not seek renewal will 
no longer be considered to be lawfully present for 
inadmissibility purposes and will no longer be 
authorized to work legally in the United States. To 
ensure that their deferred action does not lapse, 
USCIS recommends that current DACA recipients 
submit Forms I-821D, I-765, and I-765 Worksheet 
approximately 120 days (4 months) before their 
2-year period of deferred action expires. However, 
USCIS may reject DACA requests received earlier 
than 150 days (5 months) before an individual’s 
2-year period of deferred action expires.   

•	 For more information on requesting DACA, 
please visit our Web site at www.uscis.gov/
childhoodarrivals or call our National Customer 
Service Center at (800) 375-5283.   

Renewal DACA Requests
•	An individual may be considered for renewal of 

DACA if he or she met the guidelines for initial 
DACA and he or she: 
	◦ – Did not depart the United States on or after 

June 15, 2007, without advance parole; 

	◦ – Has continuously resided in the United States 
since he or she submitted his or her most 
recent DACA request that was approved up 
until the present time; and

	◦ – Has not been convicted of a felony, a significant 
misdemeanor, or three or more misdemeanors, 
and does not otherwise pose a threat to 
national security or public safety.

•	Requests for renewal should be submitted to USCIS  
no less than 120 days, and no more than 150 days 
prior to the expiration of the current period of 
deferred action.
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(DACA) Toolkit          5

Initial DACA Requests
•	USCIS will also continue to accept initial requests 

for DACA. An individual may be considered for 
initial DACA if he or she:  
	◦ – Was under the age of 31 as of June 15, 2012; 

	◦ – Came to the United States before reaching his 
or her 16th birthday; 

	◦ – Has continuously resided in the United States 
since June 15, 2007, up to the present time;   

	◦ – Was physically present in the United States on 
June 15, 2012, and at the time of making his 
or her request for consideration of deferred 
action with USCIS; 

	◦ – Had no lawful status on June 15, 2012.

	◦ NOTE:  
   No lawful status on June 15, 2012, means that:

	◦     u   You never had a lawful immigration   
  status on or before June 15, 2012; or

	◦ 	 	 u   Any lawful immigration status or parole  
  that you obtained prior to June 15, 2012,  
  had expired as of June 15, 2012.

	◦ – Is currently in school, has graduated or 
obtained a certificate of completion from 
high school, has obtained a General Education 
Development (GED) certificate, or is an 
honorably discharged veteran of the Coast 
Guard or U.S. Armed Forces; and

	◦ – Has not been convicted of a felony, 
significant misdemeanor, three or more other 
misdemeanors, and does not otherwise pose a 
threat to national security or public safety;  

•	 Individuals who were younger than 15 when 
DACA was first announced and are not in removal 
proceedings or have a final order may request 
DACA from USCIS any time after they have reached 
their 15th birthday. Individuals who are in removal 
proceedings or who have a final order may request 
DACA from USCIS even if they are younger than 15 
at the time of filing. 

Submitting a Request for  

Consideration of DACA 
•	USCIS has updated Form I-821D [dated 6/4/14] to 

allow individuals to request renewal of DACA for an 
additional 2-year period. Previous versions of the 
form will not be accepted after June 5, 2014. 

•	 There will be no grace period for individuals to 
submit a previous version of Form I-821D to 
request a renewal of their deferred action. 

•	 There is no fee for Form I-821D.  The fee for Form 
I-765 and the required biometrics is $465.  

Avoiding Immigration Scams

•	 Please be aware of immigration scams. 
Unauthorized practitioners of immigration law may 
try to take advantage of individuals by charging 
them money to obtain or submit forms related to 
DACA or communicate with USCIS on their behalf. 
Visit www.uscis.gov/avoidscams or www.uscis.
gov/eviteestafas for tips on how to find authorized 
legal assistance and how to recognize and avoid 
immigration services scams.  

•	 Protect yourself from immigration scams. Official 
U.S. Government Web sites should be your main 
source of information on DACA and immigration 
services. Go to www.uscis.gov to learn more. 

•	 If you need legal immigration advice, be sure to use 
an authorized professional. This means an attorney 
in good standing or a Board of Immigration 
Appeals (BIA) accredited representative. Check the 
BIA Web site for a list of attorneys who provide 
immigration services for low to no cost and for 
a list of disciplined attorneys. You can also check 
the American Bar Association or your State bar 
association for legal services in your State. 

•	 If you are a victim of an immigration scam,  
report it to the Federal Trade Commission at  
www.ftc.gov/complaint or www.ftc.gov/queja 
or by calling (877) FTC-HELP ((877) 372-4357). 
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General
information F5

How do I request consideration 
of deferred action for  
childhood arrivals (DACA)?

On June 15, 2012, the Secretary of Homeland Security announced 
that certain people who came to the United States as children and 
meet several key guidelines may request consideration of deferred 
action for a period of 2 years, subject to renewal. Those granted 
deferred action are also eligible for work authorization.

Only individuals who can prove through verifiable documentation 
that they meet these guidelines will be considered for deferred 
action. Determinations will be made on a case-by-case basis under 
the guidelines in the Secretary’s memorandum.

How do I know if I may request consideration of deferred 
action for childhood arrivals?

You may request consideration if you:

1.  Were under the age of 31 as of June 15, 2012;

2.  Came to the United States before reaching your 16th 
birthday;

3.  Have continuously resided in the United States since June 15,
  2007, up to the present time;

4.  Were physically present in the United States on June 15,  
 2012, and at the time of making your request with USCIS;

5.  Had no lawful status on June 15, 2012, which means that:

  – You never had a lawful immigration status on or before  
  June 15, 2012; or

  – Any lawful status or parole that you obtained prior to  
  June 15, 2012, had expired as of June 15, 2012.

6.  Are currently in school, have graduated or obtained a   
 certificate of completion from high school, have obtained  
 a General Education Development (GED) certificate, or are  
 an honorably discharged veteran of the Coast Guard or U.S.  
 Armed Forces; and

7.  Have not been convicted of a felony, significant misdemeanor,  
 or three or more other misdemeanors, and do not otherwise  
 pose a threat to national security or public safety. 

 
 

How do I request consideration of deferred action for 
childhood arrivals?

You must submit Form I-821D, Consideration of Deferred Action  
for Childhood Arrivals. This form must be completed, properly signed, 
and accompanied by a Form I-765, Application for Employment 
Authorization, and a Form I-765WS, Form I-765 Worksheet. Failure 
to submit a completed Form I-765, accompanied by the correct fees, 
will disqualify you from consideration for deferred action. While there 
is no filing fee for Form I-821D, you must submit the $380 filing 
fee and $85 biometric services fee for Form I-765, for a total fee of 
$465. Please read the form instructions to ensure that you submit 
all the required documentation to support your request. See www.
uscis.gov/I-821D and www.uscis.gov/I-765 for complete filing 
instructions. See www.uscis.gov/childhoodarrivals for additional 
information on the deferred action for childhood arrivals process.

Please Note: Once you receive a receipt confirming that your 
request is properly filed, you will be sent an appointment notice to 
visit an Application Support Center for biometric services (photograph 
and fingerprints). Please make sure you read and follow the 
directions in the notice. Failure to attend your biometrics appointment 
may delay processing or result in a denial of your request.

Where do I file my request for consideration of deferred 
action for childhood arrivals?

Requests for consideration of deferred action for childhood arrivals 
will be filed by mail to the USCIS Lockbox. Please visit www.uscis.
gov/I-821D or contact the USCIS National Customer Service 
Center at (800) 375-5283 for the most current information and 
instructions on where to mail your request.

What evidence should I submit with my initial request for 
consideration of deferred action for childhood arrivals?

For initial requests, the evidence should show that you meet the 
guidelines outlined above in “How do I know if I may request 
consideration of deferred action for childhood arrivals?” This includes 
evidence that you:

F5—General information…How do I request consideration of deferred action for childhood arrivals?
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1.  Were born after June 15, 1981;

2.  Arrived in the United States before the age of 16;

3.  Have continuously resided in the United States since June 15,  
 2007, up to the present time;

4.  Were present in the United States on June 15, 2012;

5.  Had no lawful status on June 15, 2012;

6.  Are currently in school, have graduated or received a   
 certificate of completion from high school, obtained a   
 General Educational Development  (GED) certificate, or  
 are an honorably discharged veteran of the Coast Guard  
 or U.S. Armed Forces; and

7.  Are at least 15 years of age at the time of filing if you   
 have never been in removal proceedings or if your case was  
 terminated before you submit your request for consideration  
 of deferred action for childhood arrivals.

For information about specific documents that may satisfy these 
guidelines, please read the instructions to Form I-821D at  
www.uscis.gov/I-821D and the frequently asked questions at 
www.uscis.gov/childhoodarrivals. 

Does this process apply to me if I am currently in removal 
proceedings, have a final removal order, or have a voluntary 
departure order?

Yes. This process is open to any individuals who can demonstrate 
that they meet the guidelines, including those who have never been 
in removal proceedings as well as those in removal proceedings, 
with a final order, or with a voluntary departure order (as long as 
they are not in immigration detention). If you are not in immigration 
detention and want to affirmatively request consideration of deferred 
action, you must submit your request to USCIS. You do not need 
to be 15 years of age or older at the time of filing if you are in 
removal proceedings, have a final removal order, or have a voluntary 
departure order. All cases will be considered on an individual basis.

Submit a copy of the removal order or any document issued by 
the immigration judge or the final decision from the Board of 
Immigration Appeals, if available. This requirement applies only to 
people who have been in removal proceedings.

Do brief departures affect my ability to satisfy the contin-
uous residence in the United States since June 15, 2007, 
guideline? 

A brief, casual, and innocent absence from the United States will not 
interrupt your continuous residence. Any absence will be considered 
brief, casual, and innocent if it occurred before August 15, 2012, and 
was:

1.  Short and reasonably calculated to accomplish the purpose for 
the absence;

2.  Not because of an order of exclusion, deportation, or removal;

3.  Not because of an order of voluntary departure, or an   
administrative grant of voluntary departure before you were  
placed in exclusion, deportation, or removal proceedings; and

4.  The purpose of the absence and/or your actions while outside 
the United States were not contrary to law.

Any unauthorized travel outside of the United States on or after 
August 15, 2012, will interrupt your period of continuous residence 
and you will not be considered for deferred action under this process.

For information about specific documents that may show your 
absence was brief, casual, and innocent, please read the instructions 
at www.uscis.gov/I-821D and the frequently asked questions at 
www.uscis.gov/childhoodarrivals.

Will USCIS conduct a background check when reviewing my 
request for consideration of deferred action for childhood 
arrivals? 

Yes. You must undergo background checks before USCIS will 
exercise prosecutorial discretion. You will not be considered for 
deferred action for childhood arrivals, unless there are exceptional 
circumstances, if you have been convicted of: 

•	 Any felony;  

•	 A significant misdemeanor offense;  

•	 Three or more misdemeanor offenses (not occurring on the same 
date and not arising out of the same act, omission or scheme of 
misconduct); or

•	 You otherwise pose a threat to national security or public safety.

What happens after I submit my request for consideration of 
deferred action for childhood arrivals?

After receiving your Form I-821D, Form I-765, and Form I-765WS, 
USCIS will review them for completeness, including the required 
fees, initial evidence, and signatures. If the request is complete, 
USCIS will send you a receipt notice. USCIS will then send you 
a notice scheduling you to visit an Application Support Center 
for fingerprinting and photographing. You may choose to receive 
an email and/or text message notifying you that your form has 
been accepted by completing a Form G-1145, E-Notification of 
Application/Petition Acceptance. Please see www.uscis.gov/ 
G-1145 for instructions.

Each request for consideration of deferred action for childhood 
arrivals will be reviewed on an individual, case-by-case basis. You will 
be notified of USCIS’ determination in writing. USCIS may request 
more information or evidence, or may request that you appear at a 
USCIS office. There is no appeal or motion to reopen/reconsider the 
denial of a request for consideration of deferred action for childhood 
arrivals.

Can I renew the period for which removal action will be 
deferred in my case? 

Yes. You may request consideration of renewal of your deferred 
action for childhood arrivals. Your request for a renewal will be 
considered on a case-by-case basis. If USCIS renews its exercise 
of discretion under deferred action for childhood arrivals for your 
case, you will receive deferred action for another 2 years, and if you 
demonstrate an economic necessity for employment you may receive 
employment authorization throughout that period.

How do I know if I may request a renewal of my deferred 
action for childhood arrivals?

You may request consideration of renewal of deferred action for 
childhood arrivals if you met the guidelines for initial deferred action 
for childhood arrivals (see above) and you:

1. Did not depart the United States on or after August 15, 2012,  
without advance parole; 

2. Have continuously resided in the United States since you  
submitted your most recent deferred action for childhood  
arrivals request that was approved up to the present time; 

F5—General information…How do I request consideration of deferred action for childhood arrivals?
M-1079B (June 2014) N

1771

Case 3:17-cv-05211-WHA   Document 121-1   Filed 11/01/17   Page 198 of 291

http://www.uscis.gov/I-821D
http://www.uscis.gov/I-821D
http://www.uscis.gov/childhoodarrivals
http://www.uscis.gov/childhoodarrivals
http://www.uscis.gov/I-821D
http://www.uscis.gov/I-821D
http://www.uscis.gov/childhoodarrivals
http://www.uscis.gov/childhoodarrivals
http://www.uscis.gov/G-1145
http://www.uscis.gov/G-1145
http://www.uscis.gov/G-1145
http://www.uscis.gov/G-1145


3. Have not been convicted of a felony, a significant   
misdemeanor, or three or more misdemeanors, and do not  
otherwise pose a threat to national security or public safety.

Requests for renewal should be submitted to USCIS around 120 days 
(but no more than 150 days) before the expiration of the current 
period of deferred action. To request renewal of your deferred action 
for childhood arrivals, submit Form I-821D, Form I-765, and Form 
I-765WS along with the $380 filing fee for the Form I-765 and a $85 
biometric services fee, for a total of $465. 

You do not need to provide any additional documents at the time 
you request renewal of deferred action for childhood arrivals unless 
you have new documents related to removal proceedings or criminal 
history that you did not submit to USCIS in a previously approved 
deferred action for childhood arrivals request.

If USCIS does not exercise deferred action in my case, will I 
be placed in removal proceedings?

If your request for consideration of deferred action for childhood 
arrivals is denied, USCIS will apply its policy guidance governing 
the referral of cases to U.S. Immigration and Customs Enforcement 
(ICE) and the issuance of Notices to Appear (NTA). If your case does 
not involve a criminal offense, fraud, or a threat to national security 
or public safety, your case will not be referred to ICE for removal 
proceedings except in exceptional circumstances. For more detailed 
information, visit www.uscis.gov/nta.

Does this process result in lawful status for people who 
receive deferred action for childhood arrivals?

No. Deferred action under this process is only a discretionary 
determination to defer removal action. It is an act of prosecutorial 
discretion and does not provide you with a lawful status.

What protections are in place to protect the information 
I share in my request from being used for immigration 
enforcement purposes?

The information you provide in your request is protected from 
disclosure to U.S. Immigration and Customs Enforcement (ICE) 
and U.S. Customs and Border Protection (CBP) for the purpose of 
immigration enforcement proceedings unless you meet the criteria  
for the issuance of a Notice to Appear or a referral to ICE under  
the criteria explained in USCIS’ Notice to Appear guidance at  
www.uscis.gov/nta. Individuals whose cases are deferred under 
the consideration of deferred action for childhood arrivals process will 
not be referred to ICE.

The information may be shared with national security and law 
enforcement agencies, including ICE and CBP, for purposes other 
than removal. These other purposes could include: for assistance 
in the consideration of deferred action for childhood arrivals, to 
identify or prevent fraudulent claims, for national security purposes, 
or for the investigation or prosecution of a criminal offense. This 
information-sharing clause covers family members and guardians, in 
addition to the person requesting deferred action.

This policy may be modified, superseded, or rescinded at any time 
without notice. It is not intended to, does not, and may not be 
relied upon to create any right or benefit, substantive or procedural, 
enforceable at law by any party in any administrative, civil, or 
criminal matter.

Key Information
Key USCIS forms referenced  
in this guide

Form #

Consideration of Deferred Action for 
Childhood Arrivals

I-821D

Application for Employment Authorization I-765

I-765 Worksheet I-765WS

E-Notification of Application/Petition 
Acceptance

G-1145

Key USCIS Web sites 
referenced in this guide

Web site link

Information about Deferred Action 
for Childhood Arrivals process and 
frequently asked questions

www.uscis.gov/
childhoodarrivals

Consideration of Deferred Action 
for Childhood  
Arrivals Form

www.uscis.gov/ 
I-821D

Application for Employment 
Authorization

www.uscis.gov/ 
I-765

E-Notification of Application/
Petition Acceptance Form

www.uscis.gov/ 
G-1145

USCIS Notice to Appear Policy www.uscis.gov/
NTA

Other U.S. Government Services-Click or Call

General Information www.usa.gov
New Immigrants www.welcometoUSA.gov
U.S. Immigration & 
Customs Enforcement 

www.ice.gov

For more copies of this guide, or information about other customer 
guides, please visit www.uscis.gov/howdoi. 

You can also visit www.uscis.gov to download forms, e-file some 
applications, check the status of an application, and more. It’s a 
great place to start!

If you don’t have Internet access at home or work, try your local 
library. 

If you cannot find what you need, please call  

 Customer Service at: (800) 375-5283 
 TDD for hearing-impaired: (800) 767-1833.

Disclaimer: This guide provides basic information 
to help you become generally familiar with our 
rules and procedures. For more information, or 
the law and regulations, please visit our Web 
site. Immigration law can be complex, and it is 
impossible to describe every aspect of every 
process. You may wish to be represented by 
a licensed attorney or by a nonprofit agency 
recognized by the Board of Immigration Appeals. 

F5—General information…How do I request consideration of deferred action for childhood arrivals?
M-1079B (June 2014) N

Guidelines

How to
Request 

When to File 

1772

Case 3:17-cv-05211-WHA   Document 121-1   Filed 11/01/17   Page 199 of 291

http://www.uscis.gov/nta
http://www.uscis.gov/nta
http://www.uscis.gov/nta
http://www.uscis.gov/nta
http://www.uscis.gov/ G-1145
http://www.uscis.gov/ G-1145
http://www.uscis.gov/ G-1145
http://www.uscis.gov/ G-1145
http://www.uscis.gov/howdoi
http://www.uscis.gov/howdoi
http://www.uscis.gov
http://www.uscis.gov
WilliamsTK
Highlight

WilliamsTK
Highlight



Deferred Action for Childhood Arrivals (DACA) Tip Sheet
At a Glance: Initial vs. Renewal DACA Process

Initial DACA Renewal DACA

Guidelines

You may request consideration of initial DACA if you: 

•  Were under the age of 31 as of June 15, 2012; 
•  Came to the United States before reaching your 16th birthday; 
•  Have continuously resided in the United States since June 15, 

2007, up to the present time; 
•  Were physically present in the United States on June 15, 2012, 

and at the time of making your request for consideration of 
deferred action with USCIS; 

•  Had no lawful immigration status on June 15, 2012; 
•  Are currently in school, have graduated or obtained a 

certificate of completion from high school, have obtained 
a general education development (GED) certificate (or 
other State-authorized exam in the United States), or are an 
honorably discharged veteran of the Coast Guard or Armed 
Forces of the United States; and 

•  Have not been convicted of a felony, significant misdemeanor, 
three or more other misdemeanors, and do not otherwise 
pose a threat to national security or public safety.

You may request consideration of renewal DACA if you met the 
guidelines for initial DACA and you: 

•  Did not depart the United States on or after August Aw15, 
2012, without advance parole; 

•  Have continuously resided in the United States since you 
submitted your most recent request for DACA that was 
approved up to the present time; and

•  Have not been convicted of a felony, a significant 
misdemeanor, or three or more misdemeanors, and do not 
otherwise pose a threat to national security or public safety.

How to
Request 

• Complete and sign:

 q  Form I-821D, Consideration of Deferred Action   
     for Childhood Arrivals;

 q  Form I-765, Application for Employment  
     Authorization; and

 q  Form I-765W, Worksheet. 
• Submit all three forms, the $465 filing and biometrics fee 

and any required documentation to USCIS following the 
instructions on the forms. 

• Complete and sign:

 q Form I-821D, Consideration of Deferred Action  
 for Childhood Arrivals;

 q Form I-765, Application for Employment  
 Authorization; and

 q Form I-765W, Worksheet. 
 q Submit all three forms and the $465 filing and  

 biometrics fee and any required documentation  
 to USCIS following the instructions on the forms. 

 q Do not provide any additional documents at the  
 time you request renewal of DACA unless you  
 have new documents pertaining to removal  
 proceedings or criminal history that you have  
 not already submitted to USCIS in a previously  
 approved DACA request. 

When to File 

You can file a request for initial DACA at any time. USCIS encourages you to submit your request for renewal 
approximately 120 days (or four months) prior to the expiration 
of your current period of deferred action.  However, if you file 
your renewal request more than 150 days (or 5 months) prior to 
the expiration of your current period of deferred action, USCIS 
may reject your submission and return it to you with instructions 
to resubmit your request closer to the expiration date.

M-555B (June 2014) N
PED.DACA.0514_TipSheet
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10 Deferred Action for Childhood Arrivals

FREQUENTLY ASKED QUESTIONS

WHAT IS DEFERRED ACTION FOR CHILDHOOD ARRIVALS?

Over the past several years, this Administration has 
undertaken an unprecedented effort to transform the 
immigration enforcement system into one that focuses 
on national security, public safety, border security, and 
the integrity of the immigration system. As the Depart-
ment of Homeland Security (DHS) continues to focus 
its enforcement resources on the removal of individuals 
who pose a danger to national security or a risk to 
public safety, DHS will exercise prosecutorial discretion 
as appropriate to ensure that enforcement resources are 
not expended on low priority cases, such as individuals 
who came to the United States as children and meet 
other key guidelines. Individuals who demonstrate that 
they meet the guidelines below may request consider-
ation of deferred action for childhood arrivals (DACA) 
for a period of 2 years, subject to renewal for a period 
of 2 years, and may be eligible for employment autho-
rization.

You may request consideration of DACA if you:

1. Were under the age of 31 as of June 15, 2012;

2. Came to the United States before reaching your 
16th birthday;

3. Have continuously resided in the United States 
since June 15, 2007, up to the present time;

4. Were physically present in the United States on 
June 15, 2012, and at the time of making your 
request for consideration of deferred action with 
USCIS;

5. Had no lawful status on June 15, 2012, meaning 
that:

 – You never had a lawful immigration status on  
  or before June 15, 2012, or

 – Any lawful immigration status or parole that   
  you obtained prior to June 15, 2012, had  
  expired as of June 15, 2012. 
 

6. Are currently in school, have graduated or 
obtained a certificate of completion from high 
school, have obtained a General Educational 
Development (GED) certificate, or are an honor-
ably discharged veteran of the Coast Guard or 
Armed Forces of the United States; and

7. Have not been convicted of a felony, a signifi-
cant misdemeanor, three or more other misde-
meanors, and do not otherwise pose a threat to 
national security or public safety.

Individuals can call U.S. Citizenship and Immigration 
Services (USCIS) at 1-800-375-5283 with questions 
or to request more information on DACA. Those with 
pending requests can also use a number of online self-
help tools which include the ability to check case status 
and processing times, change your address, and send 
an inquiry about a case pending longer than posted 
processing times or non-delivery of a card or docu-
ment.

What is Deferred Action?

Deferred action is a discretionary determination to defer 
a removal action of an individual as an act of prosecuto-
rial discretion. For purposes of future inadmissibility 
based upon unlawful presence, an individual whose 
case has been deferred is not considered to be unlaw-
fully present during the period in which deferred action 
is in effect. An individual who has received deferred 
action is authorized by DHS to be present in the 
United States, and is therefore considered by DHS to be 
lawfully present during the period deferred action is in 
effect. However, deferred action does not confer lawful 
status upon an individual, nor does it excuse any 
previous or subsequent periods of unlawful presence.

Under existing regulations, an individual whose 
case has been deferred is eligible to receive employ-
ment authorization for the period of deferred action, 
provided he or she can demonstrate “an economic 
necessity for employment.” DHS can terminate or renew 
deferred action at any time, at the agency’s discretion.
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(DACA) Toolkit          11

What is DACA?

On June 15, 2012, the Secretary of Homeland Security 
announced that certain people who came to the United 
States as children and meet several key guidelines may 
request consideration of deferred action for a period of 
2 years, subject to renewal, and would then be eligible 
for work authorization.

Individuals who can demonstrate through verifiable 
documentation that they meet these guidelines will be 
considered for deferred action. Determinations will be 
made on a case-by-case basis under the DACA guidelines.

Is there any difference between “deferred action” 
and DACA under this process?

DACA is one form of deferred action. The relief an 
individual receives under DACA is identical for immi-
gration purposes to the relief obtained by any person 
who receives deferred action as an act of prosecutorial 
discretion.

If my removal is deferred under the consideration of 
DACA, am I eligible for employment authorization?

YES. Under existing regulations, if your case is 
deferred, you may obtain employment authorization 
from USCIS provided you can demonstrate an economic 
necessity for employment.

If my case is deferred, am I in lawful status for 
the period of deferral?

NO. Although action on your case has been deferred 
and you do not accrue unlawful presence (for admis-
sibility purposes) during the period of deferred action, 
deferred action does not confer any lawful status.

The fact that you are not accruing unlawful presence 
does not change whether you are in lawful status while 
you remain in the United States. However, although 
deferred action does not confer a lawful immigration 
status, your period of stay is authorized by the Depart-
ment of Homeland Security while your deferred action 
is in effect and, for admissibility purposes, you are 
considered to be lawfully present in the United States 
during that time. Individuals granted deferred action 
are not precluded by Federal law from establishing 
domicile in the United States.

Apart from the immigration laws, “lawful presence,” 
“lawful status,” and similar terms are used in various 
other Federal and State laws. For information on how 
those laws affect individuals who receive a favorable 
exercise of prosecutorial discretion under DACA, please 
contact the appropriate Federal, State, or local authorities.

Can I renew my period of deferred action and 
employment authorization under DACA?

YES. You may request consideration for a renewal of 
your DACA. Your request for a renewal will be consid-
ered on a case-by-case basis. If USCIS renews its exer-
cise of discretion under DACA for your case, you will 
receive deferred action for another 2 years, and if you 
demonstrate an economic necessity for employment, 
you may receive employment authorization throughout 
that period.

DACA PROCESS

How do I request consideration of DACA?

To request consideration of DACA (either as an initial 
request or to request a renewal), you must submit 
Form I-821D, Consideration of Deferred Action for 
Childhood Arrivals, to USCIS. Please visit www.uscis.
gov/i-821d before you begin the process to make 
sure you are using the most current version of the 
form available. This form must be completed, properly 
signed, and accompanied by a Form I-765, Applica-
tion for Employment Authorization, and a Form 
I-765WS, Worksheet, establishing your economic 
need for employment. If you fail to submit a completed 
Form I-765 (along with the accompanying filing fees 
for that form, totaling $465), USCIS will not consider 
your request for deferred action. Please read the form 
instructions to ensure that you answer the appropriate 
questions (determined by whether you are submit-
ting an initial or renewal request) and that you submit 
all the required documentation to support your initial 
request.

You must file your request for consideration of DACA 
at the USCIS Lockbox. You can find the mailing address 
and instructions at www.uscis.gov/i-821d. As of June 
5, 2014, requestors must use the new version of the 
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form. After your Form I-821D, Form I-765, and Form 
I-765 Worksheet have been received, USCIS will review 
them for completeness, including submission of the 
required fee, initial evidence and supporting documents 
(for initial filings).

If it is determined that the request is complete, USCIS 
will send you a receipt notice. USCIS will then send you 
an appointment notice to visit an Application Support 
Center (ASC) for biometric services, if an appointment 
is required. Please make sure you read and follow the 
directions in the notice. Failure to attend your biomet-
rics appointment may delay processing of your request 
for consideration of deferred action, or may result in a 
denial of your request. You may also choose to receive 
an email and/or text message notifying you that your 
form has been accepted by completing a Form G-1145, 
E-Notification of Application/Petition Acceptance.

Each request for consideration of DACA will be 
reviewed on an individual, case-by-case basis. USCIS 
may request more information or evidence from you, 
or request that you appear at a USCIS office. USCIS will 
notify you of its determination in writing.

Note: All individuals who believe they meet the guidelines, including those 
in removal proceedings, with a final removal order, or with a voluntary 
departure order (and not in immigration detention), may affirmatively 
request consideration of DACA from USCIS through this process. Individ-
uals who are currently in immigration detention and believe they meet the 
guidelines may not request consideration of deferred action from USCIS 
but may identify themselves to their deportation officer or Jail Liaison. 
You may also contact the ICE Field Office Director. For more information 
visit ICE’s Web site at www.ice.gov/daca.

Can I obtain a fee waiver or fee exemption for this 
process?

There are no fee waivers available for employment 
authorization applications connected to DACA. There 
are very limited fee exemptions available. Requests for 
fee exemptions must be filed and favorably adjudicated 
before an individual files his or her request for consid-
eration of DACA without a fee. In order to be consid-
ered for a fee exemption, you must submit a letter and 
supporting documentation to USCIS demonstrating that 
you meet one of the following conditions:

• You are under 18 years of age, have an income 
that is less than 150 percent of the U.S. poverty 

level, and are in foster care or otherwise lacking 
any parental or other familial support; or

• You are under 18 years of age and homeless; or

• You cannot care for yourself because you suffer 
from a serious, chronic disability and your  
income is less than 150 percent of the U.S.  
poverty level; or

• You have, at the time of the request, accumulated 
$10,000 or more in debt in the past 12 months 
as a result of unreimbursed medical expenses for 
yourself or an immediate family member, and 
your income is less than 150 percent of the U.S. 
poverty level. 

You can find additional information on our Fee 
Exemption Guidance Web page. Your request must 
be submitted and decided before you submit a request 
for consideration of DACA without a fee. In order to 
be considered for a fee exemption, you must provide 
documentary evidence to demonstrate that you meet 
any of the above conditions at the time that you make 
the request. For evidence, USCIS will:

• Accept affidavits from community-based or 
religious organizations to establish a requestor’s 
homelessness or lack of parental or other familial 
financial support;

• Accept copies of tax returns, bank Statements, pay 
stubs, or other reliable evidence of income level. 
Evidence can also include an affidavit from the 
applicant or a responsible third party attesting that 
the applicant does not file tax returns, has no bank 
accounts, and/or has no income to prove income 
level;

• Accept copies of medical records, insurance 
records, bank Statements, or other reliable 
evidence of unreimbursed medical expenses of at 
least $10,000;

• Address factual questions through Requests for 
Evidence (RFEs).
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If individuals meet the guidelines for consideration 
of DACA and are encountered by U.S. Customs 
and Border Protection (CBP) or U.S. Immigration  
and Customs Enforcement (ICE), will they be 
placed into removal proceedings?

DACA is intended, in part, to allow CBP and ICE to 
focus on priority cases. Under the direction of the 
Secretary of Homeland Security, if an individual meets 
the guidelines for DACA, CBP or ICE should exercise 
their discretion on a case-by-case basis to prevent 
qualifying individuals from being apprehended, placed 
into removal proceedings, or removed. If individuals 
believe that, in light of this policy, they should not have 
been apprehended or placed into removal proceedings, 
contact the Law Enforcement Support Center’s hotline at 
(855) 448-6903 (staffed 24 hours a day, 7 days a week).

Does this process apply to me if I am currently in 
removal proceedings, have a final removal order, 
or have a voluntary departure order?

This process is open to any individual who can demon-
strate he or she meets the guidelines for consideration, 
including those who have never been in removal 
proceedings as well as those in removal proceedings, 
with a final order, or with a voluntary departure order 
(as long as they are not in immigration detention).

If I am not in removal proceedings but believe I 
meet the guidelines for consideration of DACA, 
should I seek to place myself into removal 
proceedings through encounters with CBP or ICE?

NO. If you are not in removal proceedings but believe 
that you meet the guidelines, you should submit your 
DACA request to USCIS under the process outlined below.

Can I request consideration of DACA from USCIS 
if I am in immigration detention under the custody 
of ICE?

NO. If you are currently in immigration detention, you 
may not request consideration of DACA from USCIS. If 
you think you may meet the guidelines of this process, 
you should identify yourself to your deportation officer 
or Jail Liaison. You may also contact the ICE Field Office 
Director. For more information, visit ICE’s Web site at 
www.ice.gov/daca.

If I am about to be removed by ICE and believe 
that I meet the guidelines for consideration of 
DACA, what steps should I take to seek review of 
my case before removal?

If you believe you can demonstrate that you meet the 
guidelines and are about to be removed, you should 
immediately contact the Law Enforcement Support 
Center’s hotline at (855) 448-6903 (staffed 24 hours  
a day, 7 days a week).

What should I do if I meet the guidelines of this 
process and have been issued an ICE detainer 
following an arrest by a State or local law enforce-
ment officer?

If you meet the guidelines and have been served  
a detainer, you should immediately contact the  
Law Enforcement Support Center’s hotline at  
(855) 448-6903 (staffed 24 hours a day, 7 days a week).

If I accepted an offer of administrative closure 
under the case-by-case review process or my case 
was terminated as part of the case-by-case review 
process, can I be considered for deferred action 
under this process?

YES. If you can demonstrate that you meet the guide-
lines, you will be able to request consideration of DACA 
even if you have accepted an offer of administrative 
closure or termination under the case-by-case review 
process.

If I declined an offer of administrative closure 
under the case-by-case review process, can I be 
considered for deferred action under this process?

YES. If you can demonstrate that you meet the guide-
lines, you will be able to request consideration of DACA 
even if you declined an offer of administrative closure 
under the case-by-case review process.

If my case was reviewed as part of the case-by-
case review process but I was not offered admin-
istrative closure, can I be considered for deferred 
action under this process?

YES. If you can demonstrate that you meet the guide-
lines, you will be able to request consideration of DACA 
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even if you were not offered administrative closure 
following review of your case as part of the case-by-
case review process.

Can I request consideration of DACA under this 
process if I am currently in a nonimmigrant status 
(e.g., F-1, E-2, H-4) or have Temporary Protected 
Status (TPS)?

NO. You can only request consideration of DACA under 
this process if you currently have no immigration status 
and were not in any lawful status on June 15, 2012.

Will the information I share in my request for 
consideration of DACA be used for immigration 
enforcement purposes?

Information provided in this request is protected from 
disclosure to ICE and CBP for the purpose of immi-
gration enforcement proceedings unless the requestor 
meets the criteria for the issuance of a Notice to Appear 
or a referral to ICE under the criteria set forth in USCIS’ 
Notice to Appear guidance (www.uscis.gov/NTA). 
Individuals whose cases are deferred pursuant to DACA 
will not be referred to ICE. The information may be 
shared with national security and law enforcement 
agencies, including ICE and CBP, for purposes other 
than removal, including for assistance in the consider-
ation of DACA, to identify or prevent fraudulent claims, 
for national security purposes, or for the investiga-
tion or prosecution of a criminal offense. The above 
information sharing policy covers family members and 
guardians, in addition to the requestor. This policy, 
which may be modified, superseded, or rescinded 
at any time without notice, is not intended to, does 
not, and may not be relied upon to create any right or 
benefit, substantive or procedural, enforceable by law 
by any party in any administrative, civil, or criminal 
matter.

If my case is referred to ICE for immigration 
enforcement purposes or if I receive an NTA, will 
information related to my family members and 
guardians also be referred to ICE for immigration 
enforcement purposes?

If your case is referred to ICE for purposes of immigra-
tion enforcement or you receive an NTA, information 

related to your family members or guardians that is 
contained in your request will not be referred to ICE for 
purposes of immigration enforcement against family 
members or guardians. However, that information may 
be shared with national security and law enforcement 
agencies, including ICE and CBP, for purposes other 
than removal, including for assistance in the consider-
ation of DACA, to identify or prevent fraudulent claims, 
for national security purposes, or for the investigation 
or prosecution of a criminal offense.

This policy, which may be modified, superseded, or 
rescinded at any time without notice, is not intended 
to, does not, and may not be relied upon to create any 
right or benefit, substantive or procedural, enforce-
able at law by any party in any administrative, civil, or 
criminal matter.

Will USCIS verify documents or Statements that I 
provide in support of a request for DACA?

USCIS has the authority to verify documents, facts, and 
Statements that are provided in support of requests for 
DACA. USCIS may contact education institutions, other 
government agencies, employers, or other entities in 
order to verify information. 

BACKGROUND CHECKS

Will USCIS conduct a background check when 
reviewing my request for consideration of DACA?

YES. You must undergo biographic and biometric back-
ground checks before USCIS will consider your DACA 
request.

What do background checks involve?

Background checks involve checking biographic and 
biometric information provided by the individuals 
against a variety of databases maintained by DHS and 
other Federal Government agencies.

What steps will USCIS and ICE take if I engage in 
fraud through the new process?

If you knowingly make a misrepresentation or know-
ingly fail to disclose facts, in an effort to obtain DACA 
or work authorization through this process, you will  
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be treated as an immigration enforcement priority to 
the fullest extent permitted by law and be subject to 
criminal prosecution and/or removal from the United 
States.

AFTER USCIS MAKES A DECISION

Can I appeal USCIS’ determination?

NO. You cannot file a motion to reopen or reconsider, 
and cannot appeal the decision if USCIS denies your 
request for consideration of DACA.

You may request a review of your I-821D denial by 
contacting USCIS’ Call Centers at (800) 375-5283 to 
have a Service Request created if you believe that you 
actually did meet all of the DACA guidelines and you 
believe that your request was denied due to one of the 
following errors:

• Denied the request based on abandonment, when 
you actually responded to an RFE or NOID within 
the prescribed time; 

• Mailed the RFE or NOID to the wrong address 
although you had submitted a Form AR-11, 
Change of Address, or changed your address 
online at www.uscis.gov before USCIS issued the 
RFE or NOID; 

• Denied the request on the grounds that you did 
not come to the United States prior to your 16th 
birthday, but the evidence submitted at the time 
of filing shows that you did arrive before reaching 
that age; 

• Denied the request on the grounds that you 
were under age 15 at the time of filing but not 
in removal proceedings, while the evidence 
submitted at the time of filing show that you 
indeed were in removal proceedings when the 
request was filed; 

• Denied the request on the grounds that you were 
31 or older as of June 15, 2012, but the evidence 
submitted at the time of filing shows that you 
were not yet 31 years old as of that date; 

• Denied the request on the grounds that you had 
lawful status on June 15, 2012, but the evidence 

submitted at the time of filing shows that you 
indeed were in an unlawful immigration status on 
that date; 

• Denied the request on the grounds that you were 
not physically present in the United States on 
June 15, 2012, and up through the date of filing, 
but the evidence submitted at the time of filing 
shows that you were, in fact, present; 

• Denied the request due to your failure to appear 
at a USCIS ASC to have your biometrics collected, 
when you in fact either did appear at a USCIS ASC 
to have this done or requested prior to the sched-
uled date of your biometrics appointment to have 
the appointment rescheduled; or 

• Denied the request because you did not pay the 
filing fees for Form I-765, Application for Employ-
ment Authorization, when you actually did pay 
these fees.

If you believe your request was denied due to any 
of these administrative errors, you may contact our 
National Customer Service Center at (800) 375-5283 
or (800) 767-1833 (TDD for the hearing impaired). 
Customer service officers are available Monday – Friday,  
8 a.m. – 6 p.m, in each U.S. time zone.

If USCIS does not exercise deferred action in my 
case, will I be placed in removal proceedings?

If you have submitted a request for consideration of 
DACA and USCIS decides not to defer action in your 
case, USCIS will apply its policy guidance governing the 
referral of cases to ICE and the issuance of a Notice to 
Appear (NTA). If your case does not involve a criminal 
offense, fraud, or a threat to national security or public 
safety, your case will not be referred to ICE for purposes 
of removal proceedings except where DHS determines 
there are exceptional circumstances. For more detailed 
information on the applicable NTA policy, visit  
www.uscis.gov/NTA. If after a review of the totality  
of circumstances USCIS determines to defer action in 
your case, USCIS will likewise exercise its discretion 
and will not issue you an NTA.
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Can my deferred action under the DACA process 
be terminated before it expires? 

YES. DACA is an exercise of prosecutorial discretion 
and deferred action may be terminated at any time, 
with or without a Notice of Intent to Terminate, at 
DHS’s discretion. 

INITIAL REQUESTS FOR DACA

What guidelines must I meet to be considered for 
deferred action for childhood arrivals (DACA)?

Under the Secretary of Homeland Security’s June 15, 
2012 memorandum, in order to be considered for 
DACA, you must submit evidence, including supporting 
documents, showing that you:

1. Were under the age of 31 as of June 15, 2012;

2. Came to the United States before reaching your 
16th birthday;

3. Have continuously resided in the United States 
since June 15, 2007, up to the present time;

4. Were physically present in the United States on 
June 15, 2012, and at the time of making your 
request for consideration of deferred action with 
USCIS;

5. Had no lawful status on June 15, 2012;

6. Are currently in school, have graduated or 
obtained a certificate of completion from high 
school, have obtained a General Educational 
Development (GED) certificate, or are an honor-
ably discharged veteran of the Coast Guard or 
Armed Forces of the United States; and

7. Have not been convicted of a felony, significant 
misdemeanor, three or more other misde-
meanors, and do not otherwise pose a threat to 
national security or public safety.

These guidelines must be met for consideration of 
DACA. U.S. Citizenship and Immigration Services 
(USCIS) retains the ultimate discretion to determine 
whether deferred action is appropriate in any given case 
even if the guidelines are met.

How old must I be in order to be considered for 
deferred action under this process?

• If you have never been in removal proceedings, 
or your proceedings have been terminated before 
your request for consideration of DACA, you must 
be at least 15 years of age or older at the time of 
filing and meet the other guidelines.

• If you are in removal proceedings, have a final 
removal order, or have a voluntary departure 
order, and are not in immigration detention, you 
can request consideration of DACA even if you are 
under the age of 15 at the time of filing and meet 
the other guidelines.

• In all instances, you cannot be the age of 31 or 
older as of June 15, 2012, to be considered for 
DACA.

I first came to the United States before I turned 
16 years old and have been continuously residing 
in the United States since at least June 15, 
2007. Before I turned 16 years old, however, I 
left the United States for some period of time 
before returning and beginning my current period 
of continuous residence. May I be considered for 
deferred action under this process?

YES, but only if you established residence in the United 
States during the period before you turned 16 years 
old, as evidenced, for example, by records showing you 
attended school or worked in the United States during 
that time, or that you lived in the United States for 
multiple years during that time. In addition to estab-
lishing that you initially resided in the United States 
before you turned 16 years old, you must also have 
maintained continuous residence in the United States 
from June 15, 2007, until the present time to be consid-
ered for deferred action under this process.

To prove my continuous residence in the United 
States since June 15, 2007, must I provide 
evidence documenting my presence for every day, 
or every month, of that period?

To meet the continuous residence guideline, you must 
submit documentation that shows you have been living 
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in the United States from June 15, 2007, up until the 
time of your request. You should provide documenta-
tion to account for as much of the period as reasonably 
possible, but there is no requirement that every day 
or month of that period be specifically accounted for 
through direct evidence.

It is helpful to USCIS if you can submit evidence of your 
residence during at least each year of the period. USCIS 
will review the documentation in its totality to deter-
mine whether it is more likely than not that you were 
continuously residing in the United States for the period 
since June 15, 2007. Gaps in the documentation as to 
certain periods may raise doubts as to your continued 
residence if, for example, the gaps are lengthy or the 
record otherwise indicates that you may have been 
outside the United States for a period of time that was 
not brief, casual, or innocent.

If gaps in your documentation raise questions, USCIS 
may issue a Request for Evidence to allow you to submit 
additional documentation that supports your claimed 
continuous residence.

Affidavits may be submitted to explain a gap in the 
documentation demonstrating that you meet the five-
year continuous residence requirement. If you submit 
affidavits related to the continuous residence require-
ment, you must submit two or more affidavits, sworn 
to or affirmed by people other than yourself who have 
direct personal knowledge of the events and circum-
stances during the period as to which there is a gap 
in the documentation. Affidavits may only be used to 
explain gaps in your continuous residence; they cannot 
be used as evidence that you meet the entire 5-year 
continuous residence requirement.

Does “currently in school” refer to the date on 
which the request for consideration of deferred 
action is filed?

To be considered “currently in school” under the 
guidelines, you must be enrolled in school on the date 
you submit a request for consideration of deferred 
action under this process.

Who is considered to be “currently in school” 
under the guidelines?

To be considered “currently in school” under the 
guidelines, you must be enrolled in:

• A public, private, or charter elementary school, 
junior high or middle school, high school, 
secondary school, alternative program, or home-
school program meeting State requirements;

• An education, literacy, or career training program 
(including vocational training) that has a purpose 
of improving literacy, mathematics, or English or 
is designed to lead to placement in postsecondary 
education, job training, or employment and 
where you are working toward such placement; 
or

• An education program assisting students either 
in obtaining a regular high school diploma or its 
recognized equivalent under State law (including 
a certificate of completion, certificate of atten-
dance, or alternate award), or in passing a GED 
exam or other State-authorized exam (e.g., HiSet 
or TASC) in the United States.

These education, literacy, career training programs 
(including vocational training), or education programs 
assisting students in obtaining a regular high school 
diploma or its recognized equivalent under State law, 
or in passing a GED exam or other State-authorized 
exam in the United States include but are not limited 
to programs funded, in whole or in part, by Federal, 
State, county or municipal grants or administered by 
nonprofit organizations. Programs funded by other 
sources may qualify if they are administered by 
providers of demonstrated effectiveness, such as insti-
tutions of higher education, including community 
colleges and certain community-based organizations.

In assessing whether such programs not funded in 
whole or in part by Federal, State, county, or municipal 
grants or administered by nonprofit organizations are 
of demonstrated effectiveness, USCIS will consider the 
duration of the program’s existence; the program’s track 
record in assisting students in obtaining a regular high 
school diploma or its recognized equivalent, in passing 
a GED or other State-authorized exam (e.g., HiSet or 
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TASC), or in placing students in postsecondary educa-
tion, job training, or employment; and other indicators 
of the program’s overall quality. For individuals seeking 
to demonstrate that they are “currently in school” 
through enrollment in such a program, the burden is 
on the requestor to show the program’s demonstrated 
effectiveness.

How do I establish that I am currently in school?

Documentation sufficient for you to demonstrate that 
you are currently in school may include but is not 
limited to:

• Evidence that you are enrolled in a public, private, 
or charter elementary school, junior high or 
middle school, high school or secondary school; 
alternative program, or homeschool program 
meeting State requirements; or

• Evidence that you are enrolled in an education, 
literacy, or career training program (including 
vocational training) that:

– Has a purpose of improving literacy, math-
ematics, or English or is designed to lead to 
placement in postsecondary education, job 
training, or employment and where you are 
working toward such placement; and

– The program is funded in whole or in part by 
Federal or State grants or is of demonstrated 
effectiveness; or evidence that you are enrolled 
in an education program assisting students in 
obtaining a high school equivalency diploma 
or certificate recognized under State law (such 
as by passing a GED exam or other such State-
authorized exam (for example, HiSet or TASC), 
and that the program is funded in whole or 
in part by Federal, State, county or municipal 
grants or are administered by nonprofit orga-
nizations or, if funded by other sources is of 
demonstrated effectiveness.

Such evidence of enrollment may include: acceptance 
letters, school registration cards, letters from a school or 
program, transcripts, report cards, or progress reports 
which may show the name of the school or program, 
date of enrollment, and current educational or grade 
level, if relevant.

What documentation may be sufficient to demon-
strate that I have graduated from high school?

Documentation sufficient for you to demonstrate that 
you have graduated from high school may include but 
is not limited to: a high school diploma from a public 
or private high school or secondary school, certificate 
of completion, certificate of attendance, or alternate 
award from a public or private high school or secondary 
school, or a recognized equivalent of a high school 
diploma under State law, or a GED certificate or certifi-
cate from passing another such State-authorized exam 
(e.g., HiSet or TASC) in the United States.

What documentation may be sufficient to demon-
strate that I have obtained a GED certificate or 
certificate from passing another such State-autho-
rized exam (e.g., HiSet or TASC)?

Documentation may include but is not limited to, 
evidence that you have passed a GED exam or other 
State-authorized exam (e.g., HiSet or TASC), and, as 
a result, have received the recognized equivalent of a 
regular high school diploma under State law.

If I am enrolled in a literacy or career training 
program, can I meet the guidelines?

YES, in certain circumstances. You may meet the 
guidelines if you are enrolled in an education, literacy, 
or career training program that has a purpose of 
improving literacy, mathematics, or English or is 
designed to lead to placement in postsecondary educa-
tion, job training, or employment and where you 
are working toward such placement. Such programs 
include but are not limited to programs funded, in 
whole or in part by Federal, State, county or municipal 
grants, or are administered by nonprofit organizations, 
or, if funded by other sources, programs of demon-
strated effectiveness.

If I am enrolled in an English as a Second 
Language (ESL) program, can I meet the guide-
lines?

YES, in certain circumstances. Enrollment in an ESL 
program may be used to meet the guidelines if the 
ESL program is funded in whole or in part by Federal, 
State, county or municipal grants, or administered by 
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nonprofit organizations, or, if funded by other sources, 
is a program of demonstrated effectiveness. You must 
submit direct documentary evidence that the program 
is funded in whole or part by Federal, State, county, or 
municipal grants, administered by a nonprofit organiza-
tion, or of demonstrated effectiveness.

Will USCIS consider evidence other than that 
listed in Chart #1 to show that I have met the 
education guidelines?

NO. Evidence not listed in Chart #1 on the following 
page will not be accepted to establish that you are 
currently in school, have graduated or obtained a certif-
icate of completion from high school, or have obtained 
a GED or passed another State-authorized exam (e.g., 
HiSet or TASC). You must submit any of the documen-
tary evidence listed in Chart #1 to show that you meet 
the education guidelines.

Will USCIS consider evidence other than that 
listed in Chart #1 to show that I have met certain 
initial guidelines?

Evidence other than those documents listed in Chart #1 
may be used to establish the following guidelines and 
factual showings if available documentary evidence is 
insufficient or lacking and shows that:

• You were physically present in the United States 
on June 15, 2012;

• You came to the United States before reaching 
your 16th birthday;

• You satisfy the continuous residence require-
ment, as long as you present direct evidence of 

your continued residence in the United States for 
a portion of the required period and the circum-
stantial evidence is used only to fill in gaps in the 
length of continuous residence demonstrated by 
the direct evidence; and

• Any travel outside the United States during the 
period of required continuous presence was brief, 
casual, and innocent.

However, USCIS will not accept evidence other than 
the documents listed in Chart #1 as proof of any of the 
following guidelines to demonstrate that you:

• Were under the age of 31 on June 15, 2012; and

• Are currently in school, have graduated or 
obtained a certificate of completion from high 
school, have obtained a GED certificate, or are an 
honorably discharged veteran of the Coast Guard 
or Armed Forces of the United States.

For example, even if you do not have documentary 
proof of your presence in the United States on June 15, 
2012, you may still be able to satisfy the guidelines. 
You may do so by submitting credible documentary 
evidence that you were present in the United States 
shortly before and shortly after June 15, 2012, which, 
under the facts presented, may give rise to an inference 
of your presence on June 15, 2012 as well. However, 
evidence other than that listed in Chart #1 will not 
be accepted to establish that you have graduated high 
school. You must submit the designated documentary 
evidence to satisfy that you meet this guideline.

CHART #1: on the next page, provides examples of 

documentation you may submit to demonstrate you 

meet the initial guidelines for consideration of deferred 

action under this process. Please see the instructions 

of Form I-821D, Consideration of Deferred Action for 

Childhood Arrivals, for additional details of acceptable 

documentation.
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  CHART #1: EXAMPLES OF DOCUMENTS TO SUBMIT TO DEMONSTRATE YOU MEET THE GUIDELINES 

Proof of identity	 •	 Passport	or	national	identity	document	from	your	country	of	origin
	 •	 Birth	certificate	with	photo	identification
	 •	 School	or	military	ID	with	photo
	 •	 Any	U.S.	Government	immigration	or	other	document	bearing	your	name	and	photo

Proof you came to U.S. 	 •	 Passport	with	admission	stamp
before your 16th birthday	 •	 Form	I-94/I-95/I-94W
	 •	 School	records	from	the	U.S.	schools	you	have	attended
	 •	 Any	Immigration	and	Naturalization	Service	or	DHS	document	stating	your	date	of	entry	
  (Form I-862, Notice to Appear) 
	 •	 Travel	records
	 •	 Hospital	or	medical	records
	 •	 Rent	receipts	or	utility	bills
	 •	 Employment	records	(pay	stubs,	W-2	Forms,	etc.)
	 •	 Official	records	from	a	religious	entity	confirming	participation	in	a	religious	ceremony
	 •	 Copies	of	money	order	receipts	for	money	sent	in	or	out	of	the	country
	 •	 Birth	certificates	of	children	born	in	the	U.S.
	 •	 Dated	bank	transactions
	 •	 Automobile	license	receipts	or	registration
	 •	 Deeds,	mortgages,	rental	agreement	contracts
	 •	 Tax	receipts,	insurance	policies

Proof of immigration status	 •	 Form	I-94/I-95/I-94W	with	authorized	stay	expiration	date
	 •	 Final	order	of	exclusion,	deportation,	or	removal	issued	as	of	June	15,	2012
	 •	 A	charging	document	placing	you	into	removal	proceedings

Proof of presence in U.S.		 •	 Rent	receipts	or	utility	bills
on June 15, 2012	 •	 Employment	records	(pay	stubs,	W-2	Forms,	etc.)
	 •	 School	records	(letters,	report	cards,	etc.)
	 •	 Military	records	(Form	DD-214	or	NGB	Form	22)

Proof you continuously resided in	 •	 Official	records	from	a	religious	entity	confirming	participation	in	a	religious	ceremony
U.S. since June 15, 2007	 •	 Copies	of	money	order	receipts	for	money	sent	in	or	out	of	the	country
	 •	 Passport	entries
	 •	 Birth	certificates	of	children	born	in	the	United	States
	 •	 Dated	bank	transactions
	 •	 Automobile	license	receipts	or	registration
	 •	 Deeds,	mortgages,	rental	agreement	contracts
	 •	 Tax	receipts,	insurance	policies

Proof of your education status	 •	 School	records	(transcripts,	report	cards,	etc.)	from	the	school	that	you	are	currently	
at the time of requesting  attending in the United States showing the name(s) of the school(s) and periods of school
consideration of DACA  attendance and the current of requesting consideration of DACA educational or grade level
	 •	 U.S.	high	school	diploma,	certificate	of	completion,	or	other	alternate	award
	 •	 High	school	equivalency	diploma	or	certificate	recognized	under	State	law
	 •	 Evidence	that	you	passed	a	State-authorized	exam,	including	the	GED	or	other	State-	
  authorized exam (for example, HiSet or TASC) in the United States

Proof you are an honorably		 •	 Form	DD-214,	Certificate	of	Release	or	Discharge	from	Active	Duty
discharged veteran of the			 •	 NGB	Form	22,	National	Guard	Report	of	Separation	and	Record	of	Service
U.S. Armed Forces or the		 •	 Military	personnel	records
U.S. Coast Guard	 •	 Military	health	records
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May I file affidavits as proof that I meet the initial 
guidelines for consideration of DACA?

Affidavits generally will not be sufficient on their own 
to demonstrate that you meet the guidelines for USCIS 
to consider you for DACA. However, affidavits may be 
used to support meeting the following guidelines only 
if the documentary evidence available to you is insuf-
ficient or lacking:

• Demonstrating that you meet the 5-year contin-
uous residence requirement; and

• Establishing that departures during the required 
period of continuous residence were brief, casual, 
and innocent.

If you submit affidavits related to the above criteria, 
you must submit two or more affidavits, sworn to or 
affirmed by people other than yourself, who have direct 
personal knowledge of the events and circumstances. 
Should USCIS determine that the affidavits are insuffi-
cient to overcome the unavailability or the lack of docu-
mentary evidence with respect to either of these guide-
lines, it will issue a Request for Evidence indicating that 
further evidence must be submitted to demonstrate that 
you meet these guidelines.

USCIS will not accept affidavits as proof of satisfying 
the following guidelines:

• You are currently in school, have graduated or 
obtained a certificate of completion or other 
alternate award from high school, have obtained 
a high school equivalency diploma or certificate 
(such as by passing the GED exam or other State-
authorized exam [for example, HiSet or TASC]), 
or are an honorably discharged veteran from the 
Coast Guard or Armed Forces of the United States;

• You were physically present in the United States 
on June 15, 2012;

• You came to the United States before reaching 
your 16th birthday;

• You were under the age of 31 on June 15, 2012; 
and

• Your criminal history, if applicable.

If the only evidence you submit to demonstrate you 
meet any of the above guidelines is an affidavit, USCIS 
will issue a Request for Evidence indicating that you 
have not demonstrated that you meet these guidelines 
and that you must do so in order to demonstrate that 
you meet that guideline.

Will I be considered to be in unlawful status if I 
had an application for asylum or cancellation of 
removal pending before either USCIS or the Execu-
tive Office for Immigration Review (EOIR) on June 
15, 2012?

YES. If you had an application for asylum or cancella-
tion of removal, or similar relief, pending before either 
USCIS or EOIR as of June 15, 2012, but had no lawful 
status, you may request consideration of DACA.

I was admitted for “duration of status” or for 
a period of time that extended past June 14, 
2012, but violated my immigration status (e.g., by 
engaging in unauthorized employment, failing to 
report to my employer, or failing to pursue a full 
course of study) before June 15, 2012. May I be 
considered for deferred action under this process?

NO, unless the Executive Office for Immigration 
Review terminated your status by issuing a final order 
of removal against you before June 15, 2012.

I was admitted for “duration of status” or for a 
period of time that extended past June 14, 2012, 
but “aged out” of my dependent nonimmigrant 
status as of June 15, 2012. May I be considered 
for deferred action under this process?

YES. For purposes of satisfying the “had no lawful 
status on June 15, 2012,” guideline alone, if you were 
admitted for “duration of status” or for a period of time 
that extended past June 14, 2012, but “aged out” of your 
dependent nonimmigrant status on or before June 15, 
2012 (meaning you turned 21 years old on or before 
June 15, 2012), you may be considered for deferred 
action under this process.
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I was admitted for “duration of status” but my 
status in SEVIS is listed as terminated on or 
before June 15, 2012. May I be considered for 
deferred action under this process?

YES. For the purposes of satisfying the “had no lawful 
status on June 15, 2012,” guideline alone, if your status 
as of June 15, 2012, is listed as “terminated” in SEVIS, 
you may be considered for deferred action under this 
process.

I am a Canadian citizen who was inspected by 
CBP	but	was	not	issued	an	I-94	at	the	time	of	
admission. May I be considered for deferred 
action under this process?

In general, a Canadian citizen who was admitted as 
a visitor for business or pleasure and not issued an 
I-94, Arrival/Departure Record, (also known as a 
“non-controlled” Canadian nonimmigrant) is lawfully 
admitted for a period of 6 months. For that reason, 
unless there is evidence, including verifiable evidence 
provided by the individual, that he or she was specifi-
cally advised that his or her admission would be for a 
different length of time, the Department of Homeland 
Security (DHS) will consider, for DACA purposes only, 
that the alien was lawfully admitted for a period of 
6 months. Therefore, if DHS is able to verify from its 
records that your last non-controlled entry occurred on 
or before Dec. 14, 2011, DHS will consider your nonim-
migrant visitor status to have expired as of June 15, 
2012, and you may be considered for deferred action 
under this process.

I used my Border Crossing Card (BCC) to obtain 
admission to the United States and was not 
issued	an	I-94	at	the	time	of	admission.	May	I	be	
considered for deferred action under this process?

Because the limitations on entry for a BCC holder vary 
based on location of admission and travel, DHS will 
assume that the BCC holder who was not provided 
an I-94 was admitted for the longest period legally 
possible—30 days—unless the individual can demon-
strate, through verifiable evidence, that he or she was 
specifically advised that his or her admission would be 

for a different length of time. Accordingly, if DHS is 
able to verify from its records that your last admission 
was using a BCC, you were not issued an I-94 at the 
time of admission, and it occurred on or before May 
14, 2012, DHS will consider your nonimmigrant visitor 
status to have expired as of June 15, 2012, and you may 
be considered for deferred action under this process.

Do I accrue unlawful presence if I have a pending 
initial request for consideration of DACA?

You will continue to accrue unlawful presence while 
the request for consideration of DACA is pending unless 
you are under 18 years of age at the time of the request. 
If you are under 18 years of age at the time you submit 
your request, you will not accrue unlawful presence 
while the request is pending, even if you turn 18 while 
your request is pending with USCIS. If action on your 
case is deferred, you will not accrue unlawful presence 
during the period of deferred action. However, having 
action deferred on your case will not excuse previously 
accrued unlawful presence.

RENEWAL OF DACA

When should I file my renewal request with U.S. 
Citizenship and Immigration Services (USCIS)? 

USCIS encourages you to submit your request for 
renewal approximately 120 days (or 4 months) before 
your current period of deferred action under the 
Deferred Action for Childhood Arrivals (DACA) process 
expires. If you have filed approximately 120 days before 
your deferred action and Employment Authorization 
Document (EAD) expire and USCIS is unexpectedly 
delayed in processing your renewal request, USCIS may 
provide deferred action and employment authorization 
for a short period of time until your renewal is adjudi-
cated. However, if you file your renewal request more 
than 150 days prior to the expiration of your current 
period of deferred action, USCIS may reject your 
submission and return it to you with instructions to 
resubmit your request closer to the expiration date.
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How will USCIS evaluate my request for renewal of 
DACA?

You may be considered for renewal of DACA if you met 
the guidelines for consideration of Initial DACA (see 
above) AND you:

1. Did not depart the United States on or after  
Aug. 15, 2012, without advance parole;

2. Have continuously resided in the United States 
since you submitted your most recent request for 
DACA that was approved up to the present time; 
and

3. Have not been convicted of a felony, a significant 
misdemeanor, or three or more misdemeanors, 
and do not otherwise pose a threat to national 
security or public safety.

These guidelines must be met for consideration of 
DACA renewal. USCIS retains the ultimate discretion to 
determine whether deferred action is appropriate in any 
given case even if the guidelines are met.

Do I accrue unlawful presence if I am seeking 
renewal and my previous period of DACA expires 
before I receive a renewal of deferred action under 
DACA? Similarly, what would happen to my work 
authorization?

YES, if your previous period of DACA expires before 
you receive a renewal of deferred action under DACA, 
you will accrue unlawful presence for any time 
between the periods of deferred action unless you 
are under 18 years of age at the time you submit your 
renewal request.

Similarly, if your previous period of DACA expires 
before you receive a renewal of deferred action under 
DACA, you will not be authorized to work in the 
United States regardless of your age at time of filing 
until and unless you receive a new employment autho-
rization document from USCIS.

However, if you have filed your renewal request with 
USCIS approximately 120 days before your deferred 
action and EAD expire and USCIS is unexpectedly 
delayed in processing your renewal request, USCIS may 
provide deferred action and employment authorization 
for a short period of time.

Do I need to provide additional documents when I 
request renewal of deferred action under DACA?

NO, unless you have new documents pertaining to 
removal proceedings or criminal history that you have 
not already submitted to USCIS in a previously approved 
DACA request. USCIS, however, reserves the authority to 
request at its discretion additional documents, informa-
tion, or Statements relating to a DACA renewal request 
determination.
CAUTION: If you knowingly and willfully provide materially false informa-
tion on Form I-821D, you will be committing a Federal felony punishable 
by a fine, or imprisonment up to 5 years, or both, under 18 U.S.C. Section 
1001. In addition, individuals may be placed into removal proceedings, 
face severe penalties provided by law, and be subject to criminal prosecu-
tion.

TRAVEL

May I travel outside of the United States before 
I submit an initial Deferred Action for Childhood 
Arrivals (DACA) request or while my initial DACA 
request remains pending with the Department of 
Homeland Security (DHS)?

Any unauthorized travel outside of the United States on 
or after Aug. 15, 2012, will interrupt your continuous 
residence and you will not be considered for deferred 
action under this process. Any travel outside of the 
United States that occurred on or after June 15, 2007, 
but before Aug. 15, 2012, will be assessed by U.S. Citi-
zenship and Immigration Services (USCIS) to determine 
whether the travel qualifies as brief, casual, and inno-
cent. (See Chart #2 on the following page.)
CAUTION: You should be aware that if you have been ordered deported or 
removed, and you then leave the United States, your departure will likely 
result in your being considered deported or removed, with potentially 
serious future immigration consequences.

If my case is deferred under DACA, will I be able 
to travel outside of the United States?

Not automatically. If USCIS has decided to defer action 
in your case and you want to travel outside the United 
States, you must apply for advance parole by filing a 
Form I-131, Application for Travel Document and 
paying the applicable fee ($360). USCIS will determine 
whether your purpose for international travel is justifi-
able based on the circumstances you describe in your 
request. Generally, USCIS will only grant advance parole 
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CHART #2: TRAVEL GUIDELINES

Travel Dates Type of Travel Does It Affect Continuous Residence  

On or after June 15, 2007,  Brief, casual, and innocent No
but before Aug. 15, 2012 
 For an extended time

 Because of an order of  Yes
 exclusion, deportation, 
 voluntary departure, or removal

 To participate in criminal activity
 
On or after Aug. 15, 2012,  Any Yes. You cannot apply for advance parole unless and until DHS
and before you have   has determined whether to defer action in your case, and you
requested deferred action  cannot travel until you receive advance parole.
     
On or after Aug. 15, 2012,  Any In addition, if you have previously been ordered deported and 
and after you have  removed and you depart the United States without taking addi-
requested deferred action  tional steps to address your removal proceedings, your departure 
  will likely result in your being considered deported or removed, 
  with potentially serious future immigration consequences.
  
On or after Aug. 15, 2012 Any It depends. If you travel after receiving advance parole, the 
and after receiving DACA  travel will not interrupt your continuous residence. However, 
  if you travel without receiving advance parole, the travel will 
  interrupt your continuous residence.

if your travel abroad will be in furtherance of:

• Humanitarian purposes, including travel to obtain 
medical treatment, attending funeral services for a 
family member, or visiting an ailing relative;

• Educational purposes, such as semester-abroad 
programs and academic research; or

• Employment purposes such as overseas assign-
ments, interviews, conferences, training, or meet-
ings with clients overseas.

Travel for vacation is not a valid basis for advance 
parole.

You may not apply for advance parole unless and until 
USCIS defers action in your case under the consider-
ation of DACA. You cannot apply for advance parole at 
the same time as you submit your request for consid-
eration of DACA. All advance parole requests will be 
considered on a case-by-case basis.

If USCIS has deferred action in your case under the 
DACA process after you have been ordered deported or 
removed, you may still request advance parole if you 
meet the guidelines for advance parole described above.

CAUTION: However, for those individuals who have been ordered 
deported or removed, before you actually leave the United States, you 
should seek to reopen your case before the Executive Office for Immigra-
tion Review (EOIR) and obtain administrative closure or termination of 
your removal proceeding. Even after you have asked EOIR to reopen your 
case, you should not leave the United States until after EOIR has granted 
your request. If you depart after being ordered deported or removed, and 
your removal proceeding has not been reopened and administratively 
closed or terminated, your departure may result in your being considered 
deported or removed, with potentially serious future immigration conse-
quences. If you have any questions about this process, you may contact 
U.S. Immigration and Customs Enforcement (ICE) through the local ICE 
Office of the Chief Counsel with jurisdiction over your case. 

CAUTION: If you travel outside the United States on or after Aug. 15, 
2012, without first receiving advance parole, your departure automatically 
terminates your deferred action under DACA.

1788

Case 3:17-cv-05211-WHA   Document 121-1   Filed 11/01/17   Page 215 of 291



(DACA) Toolkit          25

Do brief departures from the United States inter-
rupt the continuous residence requirement?

A brief, casual, and innocent absence from the United 
States will not interrupt your continuous residence. If 
you were absent from the United States, your absence 
will be considered brief, casual, and innocent if it was 
on or after June 15, 2007, and before Aug. 15, 2012, 
and:

1. The absence was short and reasonably calculated 
to accomplish the purpose for the absence;

2. The absence was not because of an order of 
exclusion, deportation, or removal;

3. The absence was not because of an order of 
voluntary departure, or an administrative grant 
of voluntary departure before you were placed in 
exclusion, deportation, or removal proceedings; 
and

4. The purpose of the absence and/or your actions 
while outside the United States were not contrary 
to law.

Once USCIS has approved your request for DACA, you 
may file Form I-131, Application for Travel Document, 
to request advance parole to travel outside of the United 
States.
CAUTION: If you travel outside the United States on or after Aug. 15, 
2012, without first receiving advance parole, your departure automatically 
terminates your deferred action under DACA.

May I file a request for advance parole  
concurrently with my DACA package?

Concurrent filing of advance parole is not an option 
at this time. DHS is, however, reviewing its policy 
on concurrent filing of advance parole with a DACA 
request. In addition, DHS is also reviewing eligibility 
criteria for advance parole. If any changes to this policy 
are made, USCIS will update this FAQ and inform the 
public accordingly. 

CRIMINAL CONVICTIONS

If I have a conviction for a felony offense, a signifi-
cant misdemeanor offense, or multiple misde-
meanors, can I receive an exercise of prosecutor-
ial discretion under this new process?

NO. If you have been convicted of a felony offense, 
a significant misdemeanor offense, or three or more 
other misdemeanor offenses not occurring on the same 
date and not arising out of the same act, omission, or 
scheme of misconduct, you will not be considered for 
Deferred Action for Childhood Arrivals (DACA) except 
where the Department of Homeland Security (DHS) 
determines there are exceptional circumstances.

What offenses qualify as a felony?

A felony is a Federal, State, or local criminal offense 
punishable by imprisonment for a term exceeding  
1 year.

What offenses constitute a significant misde-
meanor?

For the purposes of this process, a significant misde-
meanor is a misdemeanor as defined by Federal law 
(specifically, one for which the maximum term of 
imprisonment authorized is 1 year or less but greater 
than 5 days) and that meets the following criteria:

1. Regardless of the sentence imposed, is an offense 
of domestic violence, sexual abuse or exploita-
tion, burglary, unlawful possession or use of 
a firearm, drug distribution or trafficking, or 
driving under the influence; or

2. If not an offense listed above, is one for which 
the individual was sentenced to time in custody 
of more than 90 days. The sentence must involve 
time to be served in custody, and therefore does 
not include a suspended sentence.

The time in custody does not include any time served 
beyond the sentence for the criminal offense based 
on a State or local law enforcement agency honoring 
a detainer issued by U.S. Immigration and Customs 
Enforcement (ICE). Notwithstanding the above, the 
decision whether to defer action in a particular case is 
an individualized, discretionary one that is made taking 
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into account the totality of the circumstances. There-
fore, the absence of the criminal history outlined above, 
or its presence, is not necessarily determinative, but is a 
factor to be considered in the unreviewable exercise of 
discretion. DHS retains the discretion to determine that 
an individual does not warrant deferred action on the 
basis of a single criminal offense for which the individual 
was sentenced to time in custody of 90 days or less.

What offenses constitute a non-significant  
misdemeanor?

For purposes of this process, a non-significant misde-
meanor is any misdemeanor as defined by Federal law 
(specifically, one for which the maximum term of 
imprisonment authorized is 1 year or less but greater 
than 5 days) and that meets the following criteria:

1. Is not an offense of domestic violence, sexual 
abuse or exploitation, burglary, unlawful posses-
sion or use of a firearm, drug distribution or 
trafficking, or driving under the influence; and

2. Is one for which the individual was sentenced to 
time in custody of 90 days or less. The time in 
custody does not include any time served beyond 
the sentence for the criminal offense based on a 
State or local law enforcement agency honoring a 
detainer issued by ICE.

Notwithstanding the above, the decision whether to 
defer action in a particular case is an individualized, 
discretionary one that is made taking into account the 
totality of the circumstances. Therefore, the absence 
of the criminal history outlined above, or its presence, 
is not necessarily determinative, but is a factor to be 
considered in the unreviewable exercise of discretion.

If I have a minor traffic offense, such as driving 
without a license, will it be considered a non-
significant misdemeanor that counts towards the 
“three or more non-significant misdemeanors” 
making me unable to receive consideration for an 
exercise of prosecutorial discretion under this new 
process?

A minor traffic offense will not be considered a misde-
meanor for purposes of this process. However, your 

entire offense history can be considered along with 
other facts to determine whether, under the totality of 
the circumstances, you warrant an exercise of prosecu-
torial discretion.

It is important to emphasize that driving under the 
influence is a significant misdemeanor regardless of the 
sentence imposed. 

What qualifies as a national security or public 
safety threat?

If the background check or other information uncov-
ered during the review of your request for deferred 
action indicates that your presence in the United States 
threatens public safety or national security, you will 
not be able to receive consideration for an exercise of 
prosecutorial discretion except where DHS determines 
there are exceptional circumstances. Indicators that you 
pose such a threat include, but are not limited to: gang 
membership, participation in criminal activities, or 
participation in activities that threaten the United States.

Will offenses criminalized as felonies or misde-
meanors by State immigration laws be considered 
felonies or misdemeanors for purpose of this 
process?

NO. Immigration-related offenses characterized as 
felonies or misdemeanors by State immigration laws 
will not be treated as disqualifying felonies or misde-
meanors for the purpose of considering a request for 
consideration of deferred action under this process.

Will DHS consider my expunged or juvenile convic-
tion as an offense making me unable to receive 
an exercise of prosecutorial discretion?

Expunged convictions and juvenile convictions will 
not automatically disqualify you. Your request will be 
assessed on a case-by-case basis to determine whether, 
under the particular circumstances, a favorable exercise 
of prosecutorial discretion is warranted. If you were a 
juvenile, but tried and convicted as an adult, you will 
be treated as an adult for purposes of the DACA process.
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MISCELLANEOUS

Does this Administration remain committed to 
comprehensive immigration reform?

YES. The Administration has consistently pressed 
for passage of comprehensive immigration reform, 
including the DREAM Act, because the President 
believes these steps are critical to building a 21st 
century immigration system that meets our Nation’s 
economic and security needs.

Is passage of the DREAM Act still necessary in 
light of the new process?

YES. The Secretary of Homeland Security’s June 15, 
2012, memorandum allowing certain people to request 
consideration for deferred action is one in a series 
of steps that DHS has taken to focus its enforcement 
resources on the removal of individuals who pose a 
danger to national security or a risk to public safety. 
Deferred Action for Childhood Arrivals (DACA) is 
an exercise of prosecutorial discretion and does not 
provide lawful status or a pathway to citizenship. As 
the President has Stated, individuals who would qualify 
for the DREAM Act deserve certainty about their 
status. Only the Congress, acting through its legislative 
authority, can confer the certainty that comes with a 
pathway to permanent lawful status.

Does deferred action provide me with a path to 
permanent resident status or citizenship?

NO. Deferred action is a form of prosecutorial discre-
tion that does not confer lawful permanent resident 
status or a path to citizenship. Only the Congress, acting 
through its legislative authority, can confer these rights.

Can I be considered for deferred action even if I 
do not meet the guidelines to be considered for 
DACA?

This process is only for individuals who meet the 
specific guidelines for DACA. Other individuals may, on 
a case-by-case basis, request deferred action from U.S. 
Citizenship and Immigration Services (USCIS) or U.S. 
Immigration and Customs Enforcement (ICE) in certain 
circumstances, consistent with longstanding practice.

How will ICE and USCIS handle cases involving 
individuals who do not satisfy the guidelines of 
this process but believe they may warrant an  
exercise of prosecutorial discretion under the  
June 2011 Prosecutorial Discretion Memoranda?

If USCIS determines that you do not satisfy the guide-
lines or otherwise determines you do not warrant an 
exercise of prosecutorial discretion, then it will decline 
to defer action in your case. If you are currently in 
removal proceedings, have a final order, or have a 
voluntary departure order, you may then request ICE 
consider whether to exercise prosecutorial discretion.

How	should	I	fill	out	question	9	on	Form	I-765,	
Application for Employment Authorization? 

When you are filing a Form I-765 as part of a DACA 
request, question 9 is asking you to list those Social 
Security numbers that were officially issued to you by 
the Social Security Administration.

Will there be supervisory review of decisions by 
USCIS under this process?

YES. USCIS has implemented a successful supervi-
sory review process to ensure a consistent process for 
considering requests for DACA.

Will USCIS personnel responsible for reviewing 
requests for DACA receive special training?

YES. USCIS personnel responsible for considering 
requests for consideration of DACA have received 
special training.

Must attorneys and accredited representatives 
who provide pro bono services to deferred action 
requestors at group assistance events file a Form 
G-28 with USCIS?

Under 8 C.F.R. §§ 292.3 and 1003.102, practitioners 
are required to file a Notice of Entry of Appearance as 
Attorney or Accredited Representative when they engage 
in practice in immigration matters before DHS, either 
in person or through the preparation or filing of any 
brief, application, petition, or other document. Under 
these rules, a practitioner who consistently violates 
the requirement to file a Form G-28 may be subject to 
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disciplinary sanctions; however on Feb. 28, 2011, USCIS 
issued a Statement indicating that it does not intend to 
initiate disciplinary proceedings against practitioners 
(attorneys and accredited representatives) based solely 
on the failure to submit a Notice of Entry of Appearance 
as Attorney or Accredited Representative (Form G-28) 
in relation to pro bono services provided at group 
assistance events. DHS is in the process of issuing a final 
rule at which time this matter will be reevaluated.

When must an individual sign a Form I-821D as a 
preparer?

Anytime someone other than the requestor prepares 
or helps fill out the Form I-821D, that individual must 
complete Part 5 of the form.

If I provide my employee with information 
regarding his or her employment to support a 
request for consideration of DACA, will that infor-
mation be used for immigration enforcement 
purposes	against	me	and/or	my	company?

You may, as you determine appropriate, provide indi-
viduals requesting DACA with documentation which 
verifies their employment. This information will not 
be shared with ICE for civil immigration enforcement 
purposes under section 274A of the Immigration and 
Nationality Act (relating to unlawful employment) 
unless there is evidence of egregious violations of 
criminal statutes or widespread abuses.

Can I request consideration for deferred action 
under this process if I live in the Commonwealth 
of the Northern Mariana Islands (CNMI)?

YES, in certain circumstances. The CNMI is part of 
the United States for immigration purposes and is not 
excluded from this process. However, because of the 
specific guidelines for consideration of DACA, individ-
uals who have been residents of the CNMI are in most 
cases unlikely to qualify for the program. You must, 
among other things, have come to the United States 
before your 16th birthday and have resided continu-
ously in the United States since June 15, 2007.

Under the Consolidated Natural Resources Act of 2008, 
the CNMI became part of the United States for purposes 
of immigration law only on Nov. 28, 2009. Therefore 
entry into, or residence in, the CNMI before that date 
is not entry into, or residence in, the United States for 
purposes of the DACA process.

USCIS has used parole authority in a variety of situa-
tions in the CNMI to address particular humanitarian 
needs on a case-by-case basis since Nov. 28, 2009. If 
you live in the CNMI and believe that you meet the 
guidelines for consideration of deferred action under 
this process, except that your entry and/or residence 
to the CNMI took place entirely or in part before Nov. 
28, 2009, USCIS is willing to consider your situation on 
a case-by-case basis for a grant of parole. If this situa-
tion applies to you, you should make an appointment 
through INFOPASS with the USCIS ASC in Saipan to 
discuss your case with an immigration officer.

Someone told me if I pay them a fee, they can 
expedite my DACA request. Is this true?

NO. There is no expedited processing for deferred 
action. Dishonest practitioners may promise to provide 
you with faster services if you pay them a fee. These 
people are trying to scam you and take your money. 
Visit our Avoid Scams page to learn how you can 
protect yourself from immigration scams.

Make sure you seek information about requests for 
consideration of DACA from official government 
sources such as USCIS or the DHS. If you are seeking 
legal advice, visit our Find Legal Services page to learn 
how to choose a licensed attorney or accredited repre-
sentative.

Am I required to register with the Selective 
Service?

Most male persons residing in the United States, who 
are ages 18 through 25, are required to register with 
Selective Service. Please see link for more information. 
[Selective Service, www.sss.gov].
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DACA RESOURCES

DEPARTMENT OF HOMELAND SECURITY

U.S. CITIZENSHIP AND  
IMMIGRATION SERVICES (USCIS)
DACA resource page

www.uscis.gov/childhoodarrivals
www.uscis.gov/acciondiferida

These English and Spanish Web pages contain important DACA  
information.

Avoid Immigration Scams resource center

www.uscis.gov/avoidscams
www.uscis.gov/eviteestafas

These English and Spanish Web pages contain information 
related to immigration scams, including resources for applicants, 
community groups, and legal service providers.

“How Do I” guides

www.uscis.gov/howdoi

This online repository for all USCIS “How Do I” guides includes  
“How Do I Request Consideration of Deferred Action for Child-
hood Arrivals (DACA)?”

Public Engagement Division Outreach page

www.uscis.gov/outreach

This page lists upcoming national engagements, including  
multilingual engagements, and local outreach events. 

Multilingual resource center

www.uscis.gov/multilingual

This online resource has links to documents in 22 languages, 
including multilingual DACA resources. 

Online customer service tools

www.uscis.gov/tools

USCIS offers customers a variety of online customer service tools, 
including the ability to change address, check processing times 
and case status information, and submit inquiries.

Systematic Alien Verification for Entitlements 
(SAVE)

www.uscis.gov/save

The SAVE program is an intergovernmental information service 
initiative which verifies the immigration status of benefit applicants. 

E-Verify

www.uscis.gov/e-verify

E-Verify is an electronic system that enables employers to verify 
employment eligibility. The E-Verify program has a variety of 
resources for employees on worker rights. 

OFFICE FOR CIVIL RIGHTS AND CIVIL 
LIBERTIES (CRCL)
Overview of CRCL resources

www.dhs.gov/topic/civil-rights-and-civil-liberties

The mission of CRCL is to advance and safeguard the civil rights 
and civil liberties of individuals and communities with respect to 
the Department’s immigration-related policies and activities. 

OFFICE OF THE CIS OMBUDSMAN
Overview of Office of the CIS Ombudsman  
resources

www.dhs.gov/topic/cis-ombudsman

The Office of the CIS Ombudsman provides individual  
immigration case assistance and makes recommendations to  
improve the administration of immigration benefits. 

DEPARTMENT OF EDUCATION

DEPARTMENT OF EDUCATION
Free Application for Federal Student Aid (FAFSA)

www.studentaid.ed.gov/fafsa

This Web page provides an overview of the FAFSA requirements 
and process. 
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Resources for DACA and immigrant students

www2.ed.gov/about/overview/focus/ 
immigration-resources.html

This resource page includes Q&As on Federal student aid and  
education records for DACA students and a financial aid guide.

Migrant Education Program

www2.ed.gov/programs/mep/index.html

The Migrant Education Program supports the development and 
funding of education and support services for migratory children. 

DEPARTMENT OF JUSTICE

EXECUTIVE OFFICE FOR  
IMMIGRATION REVIEW (EOIR)
List of Board of Immigration Appeals (BIA)  
recognized organizations and accredited  
representatives

www.justice.gov/eoir/ra/raroster.htm

BIA accredited representatives working for BIA-recognized  
organizations are non-attorneys who are authorized to provide 
immigration legal services. 

List of low cost and free immigration  
legal service providers

www.justice.gov/eoir/probono/states.htm

EOIR provides a list of free and low-cost immigration attorneys  
by State as a resource for applicants and petitioners. 

ACCESS TO JUSTICE
Overview of Access to Justice resources

www.justice.gov/atj

Access to Justice works with Federal agencies, State, and local 
governments and State Access to Justice commissions to increase 
access to counsel and legal assistance and to improve the justice 
delivery systems that serve people who are unable to afford lawyers.

DACA resource guide

www.justice.gov/atj/daca-resourceguide-atj-
feb-27-3013.pdf

This resource guide provides information on the DACA process 
and links to DACA-related resources.

OFFICE OF SPECIAL COUNSEL FOR 
IMMIGRATION-RELATED UNFAIR 
EMPLOYMENT PRACTICES
DACA flyer

www.justice.gov/crt/about/osc/pdf/ 
publications/DACA_English2.pdf 

The Office of Special Counsel enforces the anti-discrimination 
provisions of the Immigration and Nationality Act. This flyer  
provides DACA recipients with information about their right to 
work in the United States

DEPARTMENT OF LABOR

WAGE AND HOUR DIVISION
We Can Help website

www.dol.gov/wecanhelp

This Web site provides useful information for workers to under-
stand their rights in the workplace and how to file a complaint, 
regardless of their immigration status. 

YouthRules! Web site

www.youthrules.dol.gov

This Web site provides critical information on the jobs and hours  
a minor is allowed to work.
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•	 NATIONAL CUSTOMER SERVICE CENTER:  

(800) 375-5283 or 1-800-767-1833 (TDD for hearing impaired)
•	

•	 Public.engagement@uscis.dhs.gov

4
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Form I-821D   01/09/17   Y

To Be Completed by an Attorney or Accredited Representative, if any.

For
USCIS

 Use 
Only

Sent:           /           / /

 Consideration of Deferred Action 
for Childhood Arrivals 

Department of Homeland Security 
U.S. Citizenship and Immigration Services

USCIS
Form I-821D 

OMB No. 1615-0124 
Expires 01/31/2019

Attorney State Bar Number (if any):

Action BlockReceipt

Remarks
Resubmitted:        /        / /
Returned:         /         / /

Case ID:
Requestor interviewed
on

Select this box if Form G-28 is attached to 
represent the requestor.

Received:         /         / /

START HERE - Type or print in black ink.  Read Form I-821D Instructions for information on how to complete this form.

A-

Part 1.  Information About You (For Initial and
Renewal Requests)

3.a. Family Name (Last Name) 
3.b. Given Name (First Name) 
3.c. Middle Name

Full Legal Name

For this Renewal request, my most recent period of Deferred 
Action for Childhood Arrivals expires on

I am requesting:

(mm/dd/yyyy)

Initial Request - Consideration of Deferred Action 
for Childhood Arrivals 

Renewal Request - Consideration of Deferred 
Action for Childhood Arrivals 

I am not in immigration detention and I have included Form 
I-765, Application for Employment Authorization, and Form 
I-765WS, Form I-765 Worksheet; and

1.

2.

U.S. Mailing Address (Enter the same address on 
Form I-765)

4.a. In Care Of Name (if applicable)

Street Numberand Name4.b.
4.c. Flr.Ste.Apt.

OR

AND

Removal Proceedings Information
Are you NOW or have you EVER been in removal 
proceedings, or do you have a removal order issued in any 
other context (for example, at the border or within the 
United States by an immigration agent)?

5.

Yes No
NOTE:  The term “removal proceedings” includes 
exclusion or deportation proceedings initiated before 
April 1, 1997; an Immigration and Nationality Act (INA) 
section 240 removal proceeding; expedited removal; 
reinstatement of a final order of exclusion, deportation, or 
removal; an INA section 217 removal after admission 
under the Visa Waiver Program; or removal as a criminal 
alien under INA section 238.

Currently in Proceedings (Active)
Currently in Proceedings (Administratively Closed)
Terminated
Subject to a Final Order

5.f. Most Recent Date of Proceedings

5.a.
5.b.
5.c.
5.d.

Status or outcome:

If you answered "Yes" to Item Number 5., you must select a 
box below indicating your current status or outcome of your 
removal proceedings.

5.g. Location of Proceedings
(mm/dd/yyyy)

Other.  Explain in Part 8. Additional Information.5.e.

ZIP Code4.f.State4.e.
City or Town4.d.

  Page 1 of 7 
1801

Case 3:17-cv-05211-WHA   Document 121-1   Filed 11/01/17   Page 230 of 291



Form I-821D   01/09/17   Y

Other Information

Current Country of Residence11.

Country of Citizenship or Nationality

Marital Status

12.

SingleMarried DivorcedWidowed
13.

Family Name (Last Name) 
Given Name (First Name) 
Middle Name

Other Names Used (If Applicable)

14.a.
14.b.
14.c.

If you need additional space, use Part 8. Additional 
Information.

8.
Gender Male Female
Date of Birth (mm/dd/yyyy)

10.a. City/Town/Village of Birth
9.

Country of Birth 10.b.

A-
Alien Registration Number (A-Number) (if any)6.

7. U.S. Social Security Number (if any)

Part 1.  Information About You (For Initial and
Renewal Requests) (continued)

Hair Color (Select only one box)20.
Black

Brown Red
White Unknown/

Other
Sandy

Gray
BlondBald (No hair)

Height
18. Weight Pounds

Feet Inches17.

Black Brown
Green

Maroon Pink
HazelGray

Blue
19. Eye Color (Select only one box)

Unknown/Other

Part 2.  Residence and Travel Information (For
Initial and Renewal Requests) 

1. I have been continuously residing in the U.S. since at least 
June 15, 2007, up to the present time. Yes No

For Renewal Requests:  List only the addresses where you 
resided since you submitted your last Form I-821D that was 
approved.

For Initial Requests:  List your current address and, to the best 
of your knowledge, the addresses where you resided since the 
date of your initial entry into the United States to present.

If you require additional space, use Part 8. Additional 
Information.

16. Race (Select all applicable boxes)

Native Hawaiian or Other Pacific Islander
American Indian or Alaska Native

White
Asian
Black or African American

Processing Information
15.

Not Hispanic or Latino
Hispanic or Latino

Ethnicity (Select only one box)

NOTE: If you departed the United States for some period of time before your 16th birthday and returned to the United States on or after your 16th birthday to begin your current period of continuous residence, and if this is an initial request, submitevidence that you established residence in the United States prior to 16 years of age as set forth in the instructions to this form.

  Page 2 of 7 
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3.c.
City or Town3.d.
State3.e. ZIP Code

Street Numberand Name

3.a.

3.b.

Address 1
Dates at this residence (mm/dd/yyyy)
From To

3.f.

Flr.Ste.Apt.

2.c.
City or Town2.d.
State2.e. ZIP Code

Street Numberand Name

2.a.

2.b.

Present Address
Dates at this residence (mm/dd/yyyy)
From To Present

2.f.

Flr.Ste.Apt.

Part 2.  Residence and Travel Information (For
Initial and Renewal Requests) (continued)

4.c.
City or Town4.d.
State4.e. ZIP Code

Street Numberand Name

4.a.

4.b.

Address 2
Dates at this residence (mm/dd/yyyy)
From To

4.f.

Flr.Ste.Apt.

7.a.
7.b.

Reason for Departure

(mm/dd/yyyy)Departure Date 
(mm/dd/yyyy)Return Date 

7.c.

Departure 2

8. Have you left the United States without advance parole on 
or after August 15, 2012? Yes No
What country issued your last passport?9.a.

Passport Number9.b.

9.c.
(mm/dd/yyyy)

Passport Expiration Date

Border Crossing Card Number (if any)10.

Departure 1
6.a.
6.b.

Reason for Departure

(mm/dd/yyyy)Departure Date 
(mm/dd/yyyy)Return Date 

6.c.

Travel Information
For Initial Requests:  List all of your absences from the United 
States since June 15, 2007.

If you require additional space, use Part 8. Additional 
Information.

For Renewal Requests:  List only your absences from the 
United States since you submitted your last Form I-821D that 
was approved.

City or Town5.d.
State5.e. ZIP Code5.f.

5.c.
Street Numberand Name

5.a.

5.b.

Address 3
Dates at this residence (mm/dd/yyyy)
From To

Flr.Ste.Apt.
I initially arrived and established residence in the U.S. 
prior to 16 years of age.

Part 3.  For Initial Requests Only
1.

Yes No

(mm/dd/yyyy)
Date of Initial Entry into the United States (on or about)2.

Place of Initial Entry into the United States3.

  Page 3 of 7 
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Immigration Status on June 15, 2012 (e.g., No Lawful 
Status, Status Expired, Parole Expired)4.

If you answered "Yes" to Item Number 5.a., provide the 
date your authorized stay expired, as shown on Form I-94, 
I-94W, or I-95 (if available).

(mm/dd/yyyy)

5.c.

Were you EVER issued an Arrival-Departure Record 
(Form I-94, I-94W, or I-95)?

5.a.
Yes No

If you answered "Yes" to Item Number 5.a., provide 
your Form I-94, I-94W, or I-95 number (if available).

5.b.

6. Indicate how you meet the education guideline (e.g.,
Graduated from high school, Received a general 
educational development (GED) certificate or equivalent 
state-authorized exam, Currently in school)

7. Name, City, and State of School Currently Attending or 
Where Education Received

(mm/dd/yyyy)

Date of Graduation (e.g., Receipt of a Certificate of 
Completion, GED certificate, other equivalent state-
authorized exam) or, if currently in school, date of last 
attendance.

8.

Education Information

Service Start Date (mm/dd/yyyy)
 (mm/dd/yyyy)Discharge Date

Type of Discharge

9.b.
9.c.
9.d.

Military Service Information 
9. Were you a member of the U.S. Armed Forces or U.S. 

Coast Guard? Yes No

Military Branch9.a.

If you answered "Yes" to Item Number 9., you must provide 
responses to Item Numbers 9.a. - 9.d.

Have you EVER engaged in, do you continue to engage 
in, or plan to engage in terrorist activities?

NoYes
3.

Are you NOW or have you EVER been a member of a 
gang? NoYes

4.

If you answered "Yes," you must include a certified 
court disposition, arrest record, charging document, 
sentencing record, etc., for each arrest.

1. Have you EVER been arrested for, charged with, or 
convicted of a felony or misdemeanor, including incidents 
handled in juvenile court, in the United States? Do not 
include minor traffic violations unless they were alcohol- 
or drug-related. Yes No

Part 4.  Criminal, National Security, and Public 
Safety Information (For Initial and Renewal 
Requests)

If any of the following questions apply to you, use Part 8. 
Additional Information to describe the circumstances and 
include a full explanation.

If you answered “Yes,” you must include a certified 
court disposition, arrest record, charging document, 
sentencing record, etc., for each arrest, unless 
disclosure is prohibited under state law.
Have you EVER been arrested for, charged with, or 
convicted of a crime in any country other than the United 
States? Yes No

2.

Part 3.  For Initial Requests Only (continued)

Acts involving torture, genocide, or human trafficking?

Killing any person?
Yes No

Have you EVER engaged in, ordered, incited, assisted, or 
otherwise participated in any of the following:

Yes No

5.a.

Severely injuring any person? Yes No
Any kind of sexual contact or relations with any person 
who was being forced or threatened? Yes No

5.b.
5.c.
5.d.

5.

Have you EVER recruited, enlisted, conscripted, or used 
any person to serve in or help an armed force or group 
while such person was under age 15?

6.
NoYes

Have you EVER used any person under age 15 to take 
part in hostilities, or to help or provide services to people 
in combat?

7.
NoYes

  Page 4 of 7 
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1.b. The interpreter named in Part 6. has read to me each 
and every question and instruction on this form, as 
well as my answer to each question, in

a language in which I am fluent.  I understand each 
and every question and instruction on this form as 
translated to me by my interpreter, and have provided 
true and correct responses in the language indicated 
above.

,

(mm/dd/yyyy)Date of Signature2.b.

Requestor's Signature2.a.

Requestor's Certification
I certify, under penalty of perjury under the laws of the United 
States of America, that the foregoing is true and correct and that 
copies of documents submitted are exact photocopies of 
unaltered original documents.  I understand that I may be 
required to submit original documents to U.S. Citizenship and 
Immigration Services (USCIS) at a later date.  I also understand 
that knowingly and willfully providing materially false 
information on this form is a federal felony punishable by a 
fine, imprisonment up to 5 years, or both, under 18 U.S.C. 
section 1001.  Furthermore, I authorize the release of any 
information from my records that USCIS may need to reach a 
determination on my deferred action request.

Part 5.  Statement, Certification, Signature, and 
Contact Information of the Requestor (For Initial 
and Renewal Requests)

I can read and understand English, and have read and 
understand each and every question and instruction 
on this form, as well as my answer to each question.

1.a.
NOTE: Select the box for either Item Number 1.a. or 1.b.

Requestor's Daytime Telephone Number3.
Requestor's Contact Information

Requestor's Email Address5.

Requestor's Mobile Telephone Number4.

Interpreter's Business or Organization Name (if any)2.

3.h.

Interpreter's Mailing Address

3.c. City or Town
3.d. State 3.e. ZIP Code
3.f.
3.g.

Province

Street Number and Name3.a.

Country

3.b. Apt. Flr.Ste.

Postal Code

Interpreter's Given Name (First Name)1.b.

Part 6.  Contact Information, Certification, and 
Signature of the Interpreter (For Initial and
Renewal Requests)

Interpreter's Family Name (Last Name)1.a.

Interpreter's Full Name
Provide the following information concerning the interpreter:

Interpreter's Contact Information
4. Interpreter's Daytime Telephone Number

Interpreter's Email Address5.

  Page 5 of 7 
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Preparer's Business or Organization Name2.

Preparer's Full Name
Provide the following information concerning the preparer:
1.a. Preparer's Family Name (Last Name)

Preparer's Given Name (First Name)1.b.

Part 7. Contact Information, Declaration, and 
Signature of the Person Preparing this Request, 
If Other than the Requestor (For Initial and
Renewal Requests)

(mm/dd/yyyy)Date of Signature6.b.

Part 6.  Contact Information, Certification, and 
Signature of the Interpreter (For Initial and
Renewal Requests) (continued)
Interpreter's Certification

I certify that:

is the same language provided in Part 5., Item Number 1.b.;
I am fluent in English and                                                     which

Interpreter's Signature6.a.

I have read to this requestor each and every question and 
instruction on this form, as well as the answer to each question, 
in the language provided in Part 5., Item Number 1.b.; and
The requestor has informed me that he or she understands each 
and every instruction and question on the form, as well as the 
answer to each question. 

Preparer's Contact Information
4. Preparer's Daytime Telephone Number

6. Preparer's Email Address

5. Preparer's Fax Number

7.a. Preparer's Signature

7.b. Date of Signature (mm/dd/yyyy)

Preparer's Declaration
I declare that I prepared this Form I-821D at the requestor's 
behest, and it is based on all the information of which I have 
knowledge.

NOTE:  If you need extra space to complete any item within 
this request, see the next page for Part 8. Additional 
Information.

Preparer's Mailing Address

3.c.
3.d.

3.a.
3.b.

3.h.

3.f.
3.g.

City or Town
State 3.e. ZIP Code
Province

Street Number and Name

Country

Apt. Flr.Ste.

Postal Code

  Page 6 of 7 
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Part 8.  Additional Information (For Initial and
Renewal Requests)

If you need extra space to complete any item within this 
request, use the space below.  You may also make copies of this 
page to complete and file with this request.  Include your name 
and A-Number (if any) at the top of each sheet of paper; 
indicate the Page Number, Part Number, and Item Number
to which your answer refers; and sign and date each sheet.

3.a. Page Number 3.b. Part Number 3.c. Item Number

3.d.

4.a. Page Number 4.b. Part Number 4.c. Item Number

4.d.

Full Legal Name
1.a. Family Name (Last Name) 
1.b. Given Name (First Name) 
1.c. Middle Name

A-
A-Number (if any)2.

5.a. Page Number 5.b. Part Number 5.c. Item Number

5.d.

  Page 7 of 7 
1807

Case 3:17-cv-05211-WHA   Document 121-1   Filed 11/01/17   Page 236 of 291



Instructions for Consideration of Deferred Action 
for Childhood Arrivals

Department of Homeland Security
U.S. Citizenship and Immigration Services

USCIS
 Form I-821D

OMB No. 1615-0124
Expires 01/31/2019

Form I-821D Instructions   01/09/17   Y Page 1 of 14

What is the Purpose of  this Form?

An individual may file Form I-821D, Consideration of Deferred Action for Childhood Arrivals, to request that U.S. 
Citizenship and Immigration Services (USCIS) exercise prosecutorial discretion in his or her favor under the Deferred 
Action for Childhood Arrivals (DACA) process, including consideration for Renewal of deferred action.  USCIS considers 
deferring action (including Renewal of deferred action) on a case-by-case basis, based on the guidelines in the What 
is a Childhood Arrival for Purposes of This Form section of these instructions.  Deferred action is a discretionary 
determination to defer removal of an individual as an act of prosecutorial discretion.  Individuals who receive deferred 
action will not be placed into removal proceedings or removed from the United States for a specified period of time, 
unless the Department of Homeland Security (DHS) chooses to terminate the deferral.  See the Secretary of Homeland 
Security’s memorandum issued on June 15, 2012 (Secretary’s memorandum), upon which the DACA process is based, at 
www.uscis.gov/childhoodarrivals.

When Should I Use Form I-821D?

Use this form to request consideration of Initial DACA or Renewal of DACA.  Deferred action is a discretionary 
determination to defer removal action of an individual as an act of prosecutorial discretion.  All individuals filing Form 
I-821D, whether for an Initial or a Renewal of deferred action, must also file Form I-765, Application for Employment 
Authorization, and Form I-765 Worksheet, Form I-765WS.  See the Evidence for Initial Requests Only and Evidence 
for Renewal Requests Only sections of these instructions for more information.

CAUTION:  If you file this request more than 150 days prior to the expiration of your current period of deferred action, 
USCIS may reject your submission and return it to you with instructions to resubmit your request closer to the expiration 
date.  USCIS encourages renewal requestors to file as early in the 150-day period as possible - ideally, at least 120 
days prior to the DACA expiration date.

NOTE:  If you have received DACA and you are filing within one year after your last period of deferred action expired, 
please follow the instructions provided below for renewal requestors.

NOTE:  If U.S. Immigration and Customs Enforcement (ICE) initially deferred action in your case and you are seeking a 
Renewal, you must file Form I-821D and select and complete Item Number 2. in Part 1. of Form I-821D.  You must also 
respond to ALL subsequent questions on the form.  You must also submit documentation to establish how you satisfy the 
guidelines as if you were filing an Initial request for consideration of deferred action.

If you are currently in immigration detention, you may not request consideration of DACA or Renewal of DACA from 
USCIS.  If you think you meet the guidelines of this process, you should identify yourself to your deportation officer.

What is a Childhood Arrival for Purposes of This Form?

An individual may be considered for Initial DACA if he or she:

1. Was under 31 years of age as of June 15, 2012;

2. Came to the United States before reaching his or her 16th birthday;

3. Has continuously resided in the United States since June 15, 2007, up to the present time;
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4. Was present in the United States on June 15, 2012 and at the time of making his or her request for consideration of 
deferred action with USCIS;

5. Had no lawful status on June 15, 2012;

NOTE:  No lawful status on June 15, 2012 means that:

A. You never had a lawful immigration status on or before June 15, 2012; or

B. Any lawful immigration status or parole that you obtained prior to June 15, 2012 had expired as of June 15, 2012.

6. Is currently in school, has graduated or obtained a certificate of completion from high school, has obtained a general 
educational development (GED) certificate, or is an honorably discharged veteran of the U.S. Armed Forces or U.S. 
Coast Guard; and

7. Has not been convicted of a felony, a significant misdemeanor, or three or more misdemeanors, and does not 
otherwise pose a threat to national security or public safety.

An individual may be considered for Renewal of DACA if he or she met the guidelines for consideration of Initial DACA 
(see above) AND he or she:

1. Did not depart the United States on or after August 15, 2012 without advance parole;

2. Has continuously resided in the United States since he or she submitted his or her most recent request for DACA that 
was approved up to the present time; and

3. Has not been convicted of a felony, a significant misdemeanor, or three or more misdemeanors, and does not 
otherwise pose a threat to national security or public safety.

Who May File Form I-821D?

1. Childhood Arrivals Who Have Never Been in Removal Proceedings.  If you have never been in removal 
proceedings, submit this form to request that USCIS consider deferring action in your case.  You must be 15 years of 
age or older at the time of filing and meet the guidelines described in the Secretary’s memorandum to be considered 
for deferred action.

2. Childhood Arrivals Whose Removal Proceedings Were Terminated.  If you were in removal proceedings which 
have been terminated by the immigration judge prior to this request, you may use this form to request that USCIS 
consider deferring action in your case.  You must be 15 years of age or older at the time of filing and meet the 
guidelines described in the Secretary’s memorandum to be considered for deferred action.

3. Childhood Arrivals In Removal Proceedings, With a Final Removal Order, or With Voluntary Departure.  If 
you are in removal proceedings, have a final order of removal, exclusion, or deportation issued in any other context, 
have a voluntary departure order, or if your proceedings have been administratively closed, you may use this form 
to request that USCIS consider deferring action in your case, even if you are under 15 years of age at the time of 
filing.  For the purpose of this form, “removal proceedings” includes exclusion or deportation proceedings initiated 
before April 1, 1997, an Immigration and Nationality Act (INA) section 240 removal proceeding, expedited removal, 
reinstatement of a final order of exclusion, deportation, or removal, an INA section 217 removal after admission under 
the Visa Waiver Program, removal as a criminal alien under INA section 238, or any other kind of removal proceeding 
under U.S. immigration law in any other context (e.g., at the border or within the United States by an immigration 
agent).

4. Childhood Arrivals Whose Case Was Deferred and Who Are Seeking Renewal of DACA.  If USCIS or ICE 
deferred action in your case under DACA, you may use this form to request consideration of Renewal of DACA from 
USCIS.
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General Instructions

USCIS provides forms free of charge through the USCIS website.  In order to view, print, or fill out our forms, you should 
use the latest version of Adobe Reader, which can be downloaded for free at http://get.adobe.com/reader/.

Each request must be properly signed and accompanied by Form I-765 with fees and Form I-765WS.  If you are under 
14 years of age, your parent or legal guardian may sign the request on your behalf.  A designated representative may sign 
if the requestor is unable to sign due to a physical or developmental disability or mental impairment.  A photocopy of a 
signed request or typewritten name in place of a signature is not acceptable.  This request is not considered properly filed 
until accepted by USCIS.

Evidence.  You must submit all required evidence and supporting documentation with your request at the time of filing.  
See the Evidence for Initial Requests Only and Evidence for Renewal Requests Only sections of these instructions for 
more details.

You should keep all documents that support how you meet the DACA guidelines so you can provide them if they are 
requested by USCIS.

NOTE:  If you are submitting a Renewal Request for consideration of DACA to USCIS, you do not need to re-submit 
documents you already submitted with your previous DACA requests.

Biometric Services Appointment.  Individuals requesting DACA must provide fingerprints, photographs, and signatures 
(biometrics).  You may receive a notice scheduling you to appear at an Application Support Center (ASC) for biometrics 
collection.  Failure to comply with the notice may result in the denial of your deferred action request.  USCIS may, in its 
discretion, waive the collection of certain biometrics.

Copies.  You may submit a legible photocopy of any document, unless you are specifically required to file an original 
document with this request.  Original documents submitted when not required may remain a part of the record, and USCIS 
will not automatically return them to you.

Translations.  Any document you submit to USCIS that contains a foreign language must have a full English translation.  
The translator must certify that the English translation is complete and accurate, and that he or she is competent to 
translate from the foreign language into English.

An example of a certification would read, “I [typed name], certify that I am fluent (conversant) in the English and [insert 
other language] languages, and that the above/attached document is an accurate translation of the document attached 
entitled [name of document].”  The certification should also include the date, the translator’s signature and typed name, 
and the translator’s address.

Advance Parole.  If you wish to file a request for Advance Parole, please follow the instructions for filing Form I-131, 
Application for Travel Document.  You can get the most current information on how to apply for advance parole by 
visiting the USCIS website at www.uscis.gov/i-131 or calling the National Customer Service Line at 1-800-375-5283 or 
1-800-767-1833 (TTY for the hearing impaired).  Customer service officers are available Monday - Friday from  
8 a.m. - 6 p.m. in each U.S. time zone.

Travel Warning.  On or after August 15, 2012, if you travel outside of the United States before USCIS has determined 
whether to defer action in your case, you will not be considered for deferred action.  Even after USCIS has deferred 
action in your case under DACA, you should not travel outside the United States unless you have been issued an Advance 
Parole Document by USCIS.  Deferred action will terminate automatically if you travel outside the United States without 
obtaining an Advance Parole Document from USCIS.  In addition, leaving the United States, even with an Advance Parole 
Document, may impact your ability to return to the United States.
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How To Fill Out Form I-821D

1. This form consists of eight parts. Requestors for Initial DACA and those requestors seeking Renewal of DACA should 
fill out most parts. However, only requestors for Initial DACA should complete Part 3.  See below for greater detail.

Part 1. Information About You.  All requestors must complete this part.

Part 2. Residence and Travel Information.  All requestors must complete this part. Please be aware that Initial 
requestors must provide more extensive information than Renewal requestors.

Part 3. For Initial Requests Only.  Renewal requestors should skip this part.

Part 4. Criminal, National Security, and Public Safety Information.  All requestors must complete this part.

Part 5. Statement, Certification, Signature, and Contact Information of the Requestor.  All requestors must 
complete this part.

Part 6. Contact Information, Certification, and Signature of the Interpreter.  Any requestor using an interpreter 
must complete this part.

Part 7. Contact Information, Declaration, and Signature of the Person Preparing this Request, If Other than 
the Requestor.  If you had someone else prepare your request, he or she must complete this part.

Part 8. Additional Information.  Any requestor may complete this part if additional space is needed.

2. Further Information on filling out Form I-821D:

A. Type or print legibly in black ink.

B. If you need extra space to complete any item within this request, use Part 8. Additional Information and make 
additional copies of this sheet as needed.  Type or print your name and Alien Registration Number (A-Number) (if 
any) at the top of each sheet; indicate the Page Number, Part Number, and Item Number to which your answer 
refers; and sign and date each sheet.

C. Answer all questions fully and accurately.  If an item is not applicable or the answer is “none,” type or print  
“N/ A,” unless otherwise directed.

D. All dates must be entered as mm/dd/yyyy.  You may provide approximate dates if you do not know the exact date.  
Do not leave a date response blank.

E. Processing Information.  You must provide the biometrics information requested in Part 1., Item Numbers 
15. - 20.  Providing this information as part of your request may reduce the time you spend at your USCIS ASC 
appointment.

F. Part 5. Statement, Certification, Signature, and Contact Information of the Requestor.  Select the box that 
indicates whether someone interpreted this form for you.  If applicable, the attorney, accredited representative, or 
other individual who helped prepare this form for you must complete Part 7. and sign and date the form.  Every 
request must contain the requestor’s original signature.  A photocopy of a signed request or a typewritten name 
in place of a signature is not acceptable.  Sign and date the form and provide your daytime telephone number, 
mobile telephone number, and email address.  If you are under 14 years of age, your parent or legal guardian may 
sign the request on your behalf.  A designated representative may sign if the requestor is unable to sign due to a 
physical or developmental disability or mental impairment.

G. Part 6. Contact Information, Certification, and Signature of the Interpreter.  If you used an interpreter to 
read the instructions and complete the questions on this form, the interpreter must fill out Part 6.  The interpreter 
must provide his or her full name, the name of his or her business or organization, an address, a daytime telephone 
number, and an email address.  He or she must also sign and date the form.

1811

Case 3:17-cv-05211-WHA   Document 121-1   Filed 11/01/17   Page 240 of 291



Form I-821D Instructions   01/09/17   Y Page 5 of 14

H. Part 7. Contact Information, Declaration, and Signature of the Person Preparing this Request, If Other 
Than the Requestor.  If the person who completed this request, is someone other than the person named in Part 
1., he or she must complete this section of the request, provide his or her name, the address of his or her business 
or organization (if any), and his or her contact information.  If the person completing this request is an attorney 
or accredited representative, he or she must submit a completed Form G-28, Notice of Entry of Appearance as 
Attorney or Accredited Representative, along with this request.  Further, the attorney or accredited representative, 
and anyone who assisted in preparing your request, must sign and date the request.  This section of the request 
MUST contain the original signature of the attorney or accredited representative, and anyone who assisted in 
preparing your request. A typewritten name in place of a signature is not acceptable.

Evidence for Initial Requests Only

NOTE:  If you are submitting an Initial Request for consideration of DACA to USCIS, you will need to submit 
documents showing how you believe you have satisfied each DACA guideline.

1. What documents should you submit with your Form I-821D?

A. You do not need to submit original documents unless USCIS requests them.

B. Evidence and supporting documents that you file with your Form I-821D should show that you are at least 15 
years of age at the time of filing, if required (see the Who May File Form I-821D section of these instructions for 
more information), and that you meet all of the following:

(1) Were born after June 15, 1981 (i.e., You were not age 31 or older on June 15, 2012);

(2) Arrived in the United States before 16 years of age;

(3) Have continuously resided in the United States since June 15, 2007, up to the present time;

(4) Were present in the United States on June 15, 2012, and at the time of making your request for consideration 
of deferred action with USCIS;

(5) Had no lawful status on June 15, 2012; and

(6) Are currently in school, graduated or received a certificate of completion from high school, obtained a 
GED certificate or other equivalent state-authorized exam in the United States, or that you are an honorably 
discharged veteran of the U.S. Armed Forces or U.S. Coast Guard.

2. What documents do you need to provide to prove identity?

Submit copies of any of the following:

A. Passport;

B. Birth certificate accompanied by photo identification;

C. Any national identity document from your country of origin bearing your photo and/or fingerprint;

D. Any U.S. government immigration or other document bearing your name and photograph (e.g., EADs, visas, 
driver’s licenses, non-driver cards);

E. Any school-issued form of identification with photo;

F. Military identification document with photo;

G. State-issued photo ID showing date of birth; or

H. Any other document with photo that you believe is relevant.

NOTE:  Expired documents are acceptable.
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3. What documents may show that you came to the United States before your 16th birthday?

Submit copies of any of the following documents:

A. Passport with an admission stamp indicating when you entered the United States;

B. Form I-94, I-94W, or I-95 Arrival-Departure Record;

C. Any Immigration and Naturalization Service (INS) or DHS document stating your date of entry (e.g., Form I-862, 
Notice to Appear);

D. Travel records, such as transportation tickets showing your dates of travel to the United States;

E. School records (e.g., transcripts, report cards) from the schools that you have attended in the United States, 
showing the names of the schools and periods of school attendance;

F. Hospital or medical records concerning treatment or hospitalization, showing the names of the medical facilities 
or physicians and the dates of the treatment or hospitalization;

G. Official records from a religious entity in the United States confirming your participation in a religious ceremony, 
rite, or passage (e.g., baptism, first communion, wedding); or

H. Any other document that you believe is relevant.

4. If you left the United States for some period of time before your 16th birthday and returned on or after your 
16th birthday to begin your current period of continuous residence, what documents may show that you 
established residence before your 16th birthday?

Submit copies of any of the following documents:

A. School records (e.g., transcripts, report cards) from the schools that you have attended in the United States, 
showing the names of the schools and periods of school attendance;

B. Employment records (e.g., pay stubs, W-2 Forms, certification of the filing of Federal income tax returns, state 
verification of the filing of state income tax returns, letters from employers, or, if you are self employed, letters 
from banks and other firms with whom you have done business);

C. Documents evidencing that you were physically present in the United States for multiple years prior to your 16th 
birthday; or

D. Any other relevant document.

5. What documents may show that you continuously resided in the United States since June 15, 2007, up to the 
present date?

Submit copies of any relevant documents such as:

A. Rent receipts, utility bills (e.g., gas, electric, phone), or receipts or letters from companies showing the dates 
during which you received service.  You may submit this documentation even if it only has the name of your 
parents or legal guardians, as long as you also submit other evidence (e.g., third party documentation) that 
connects you to your residence at that address;

B. Employment records (e.g., pay stubs, W-2 Forms, certification of the filing of Federal income tax returns, state 
verification of the filing of state income tax returns, letters from employers, or, if you are self employed, letters 
from banks and other firms with whom you have done business);

NOTE:  In all of these documents, your name and the name of the employer or other interested organization 
must appear on the form or letter, as well as relevant dates.  Letters must include: your address at the time of 
employment, exact periods of employment, periods of layoff, and duties with the employer.  Letters must also be 
signed by the employer and include the employer’s contact information.

C. School records (e.g., transcripts, report cards) from the schools that you have attended in the United States, 
showing the names of the schools and periods of school attendance;
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D. Military records (e.g., Form DD-214, Certificate of Release or Discharge from Active Duty; NGB Form 22, 
National Guard Report of Separation and Record of Service; military personnel records; or military health records);

E. Hospital or medical records concerning treatment or hospitalization, showing the names of the medical facilities 
or physicians and the dates of the treatment or hospitalization;

F. Official records from a religious entity in the United States confirming your participation in a religious ceremony, 
rite, or passage (e.g., baptism, first communion, wedding);

G. Money order receipts for money sent in or out of the country; passport entries; birth certificates of children born 
in the United States; dated records of bank transactions; correspondence between you and another person or 
organization; automobile license receipts, title, vehicle registration, etc.; deeds, mortgages, rental agreements, 
contracts to which you have been a party; tax receipts; insurance policies; receipts; postmarked letters; or

H. Any other relevant document.

6. Do brief departures interrupt continuous residence?

A brief, casual, and innocent absence from the United States will not interrupt your continuous residence.  If you were 
absent from the United States for any period of time, your absence will be considered brief, casual, and innocent, if it 
was on or after June 15, 2007, and before August 15, 2012, and:

A. The absence was short and reasonably calculated to accomplish the purpose for the absence;

B. The absence was not because of an order of exclusion, deportation, or removal;

C. The absence was not because of an order of voluntary departure or an administrative grant of voluntary departure 
before you were placed in exclusion, deportation, or removal proceedings; and

D. The purpose of the absence and/or your actions while outside of the United States were not contrary to law.

In Part 3. Arrival/Residence Information, list all your absences from the United States since June 15, 2007.  
Include information about all your departure and return dates, and the reason for your departures.  Documents you can 
submit that may show your absence was brief, casual, and innocent include, but are not limited to:

A. Plane or other transportation tickets or itinerary showing the travel dates;

B. Passport entries;

C. Hotel receipts showing the dates you were abroad;

D. Evidence of the purpose of the travel (e.g., you attended a wedding or funeral);

E. Copy of Advance Parole Document issued by USCIS; and

F. Any other evidence that could support a brief, casual, and innocent absence.

7. What documents may demonstrate that you were present in the United States on June 15, 2012?

Submit copies of any relevant documents such as:

A. Rent receipts, utility bills (e.g., gas, electric, phone), or receipts or letters from companies showing the dates 
during which you received service You may submit this documentation even if it only has the name of your 
parents or legal guardians, as long as you also submit other evidence (e.g., third party documentation) that 
connects you to your residence at that address;

B. Employment records (e.g., pay stubs, W-2 Forms, certification of the filing of Federal income tax returns, state 
verification of the filing of state income tax returns, letters from employers, or, if you are self employed, letters 
from banks and other firms with whom you have done business);

NOTE:  In all of these documents, your name and the name of the employer or other interested organization 
must appear on the form or letter, as well as relevant dates.  Letters must include: your address at the time of 
employment, exact periods of employment, periods of layoff, and duties with the employer.  Letters must also be 
signed by the employer and include the employer’s contact information.
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C. School records (e.g., transcripts, report cards) from the schools that you have attended in the United States, 
showing the names of the schools and periods of school attendance;

D. Military records (e.g., Form DD-214, Certificate of Release or Discharge from Active Duty; NGB Form 22, 
National Guard Report of Separation and Record of Service; military personnel records; or military health 
records);

E. Hospital or medical records concerning treatment or hospitalization, showing the names of the medical facilities 
or physicians and the dates of the treatment or hospitalization;

F. Official records from a religious entity in the United States confirming your participation in a religious ceremony, 
rite, or passage (e.g., baptism, first communion, wedding);

G. Money order receipts for money sent in or out of the country; passport entries; birth certificates of children born 
in the United States; dated records of bank transactions; correspondence between you and another person or 
organization; automobile license receipts, title, vehicle registration, etc.; deeds, mortgages, rental agreements, 
contracts to which you have been a party; tax receipts; insurance policies; receipts; postmarked letters; or

H. Any other relevant document.

8. What documents may show you had no lawful status on June 15, 2012?  (Submit documents if you were admitted 
or paroled, or otherwise obtained a lawful immigration status, on or before June 15, 2012, or you were or are in 
removal proceedings.)

Submit copies of any of the following documents:

A. Form I-94, I-94W, or I-95 Arrival/Departure Record showing the date your authorized stay expired;

B. If you have a final order of exclusion, deportation, or removal issued as of June 15, 2012, submit a copy of that 
order and related charging documents, if available;

C. An INS or DHS charging document placing you into removal proceedings, if available; or

D. Any other document that you believe is relevant to show that on June 15, 2012, you had no lawful status.

9. What documents may demonstrate that you:  a) are currently in school in the United States at the time of 
filing; b) have graduated or received a certificate of completion or a certificate of attendance from a U.S. high 
school, a U.S. public or private college or university, including community college; or c) have obtained a GED 
certificate or other equivalent state-authorized exam in the United States? (If applicable)

USCIS recognizes that schools, educational programs, school districts, and state education agencies around the 
country issue educational records in a variety of formats.  USCIS does not require educational records to be presented 
in any particular format.

A. To be considered “currently in school,” you are to demonstrate that you are currently enrolled in one of the 
following:

(1) A U.S. public, private, or charter elementary school, junior high or middle school, high school, secondary 
school, alternative program, or home school program meeting state requirements;

(2) An education, literacy, or career training program (including vocational training) that has a purpose of 
improving literacy, mathematics, or English or is designed to lead to placement in post-secondary education, 
job training, or employment, and where you are working toward such placement, and that the program:

(a) Is administered by a non-profit entity; or

(b) Is funded in whole or in part by Federal, state, local, or municipal funds; or

(c) Is of demonstrated effectiveness;

1815

Case 3:17-cv-05211-WHA   Document 121-1   Filed 11/01/17   Page 244 of 291



Form I-821D Instructions   01/09/17   Y Page 9 of 14

(3) An education program in the U.S. assisting students in obtaining a regular high school diploma or its 
recognized equivalent under state law (including a certificate of completion, certificate of attendance, or 
alternate award), or in passing a GED exam or other equivalent state-authorized exam, and that the program:

(a) Is administered by a non-profit entity; or

(b) Is funded in whole or in part by Federal, state, local, or municipal funds; or

(c) Is of demonstrated effectiveness;

(4) A U.S. public or private college or university including community college.

Evidence of enrollment may include, but is not limited to: school registration cards, acceptance or other letters 
demonstrating enrollment or attendance, current transcripts, report cards, progress reports, or other documents 
issued by a school district, state education agency, school, or program.  These documents should show your name; 
the name of the school district, or state educational agency, school, or program issuing the record; the dates or 
time periods of enrollment you are seeking to establish; and your current educational or grade level.

If you have been accepted for enrollment and your classes have not yet begun, you may submit an acceptance 
letter with evidence that you have registered for classes or any other relevant evidence showing you have 
committed to starting classes on a certain date, including, for example, a copy of your tuition bill, your class 
schedule, or your Individualized Educational Program.

If you are enrolled in an educational, literacy, or career training program (including vocational training or an 
ESL course), evidence that the program is funded in whole or in part by Federal, state, local, or municipal 
funds includes a letter or other documentation from an authorized representative of the program that includes 
information such as: your name and date of enrollment, the duration of the program and expected completion 
date, the program’s source of public funding, and the program’s authorized representative’s contact information.

If you are enrolled in an education, literacy, or career training program that is not publicly funded, evidence that 
the program is of demonstrated effectiveness may include information from an authorized school representative 
relating to: the duration of the program’s existence; the program’s track record in placing students in employment, 
job training, or post-secondary education; receipt of awards or special achievement or recognition that indicate the 
program’s overall quality; and/or any other information indicating the program’s overall quality.

B. Evidence to show that you meet the educational guideline because you have “graduated from school” or “obtained 
a GED certificate” or other equivalent state-authorized exam in the United States includes, but is not limited to:

(1) A high school diploma from a U.S. public or private high school or secondary school;

(2) A recognized equivalent of a U.S. high school diploma under state law, including a GED certificate or other 
equivalent state-authorized exam, a certificate of completion, or a certificate of attendance;

(3) A transcript that identifies the date of graduation or program completion;

(4) An enrollment history that shows the date of graduation or program completion;

(5) A degree from a public or private college or university or a community college; or

(6) An alternate award from a U.S. public or private high school or secondary school.

These documents should show your name; the name of the U.S. school district, educational agency, school, or 
program issuing the record; the dates or time periods of enrollment you are seeking to establish; and your date of 
graduation or completion.

10. What documents may demonstrate that you are an honorably discharged veteran of the U.S. Armed Forces or 
U.S. Coast Guard? (If applicable)

Submit copies of the following documents:

A. Form DD-214, Certificate of Release or Discharge from Active Duty;

B. NGB Form 22, National Guard Report of Separation and Record of Service;
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C. Military personnel records;

D. Military health records; or

E. Any other relevant document.

11. What additional documents should you submit if you are currently or have been in removal proceedings?

Submit a copy of the removal order, any document issued by the immigration judge, or the final decision of the Board 
of Immigration Appeals (BIA), if available.  If you have not been in removal proceedings, this question does not apply 
to you.

12. What evidence should I submit to demonstrate my criminal history?

If you have been arrested for or charged with any felony (i.e., a Federal, state, or local criminal offense punishable 
by imprisonment for a term exceeding one year) or misdemeanor (i.e., a Federal, state, or local criminal offense for 
which the maximum term of imprisonment authorized is one year or less but greater than five days) in the United 
States, or a crime in any country other than the United States, you must submit evidence demonstrating the results of 
the arrest or charges brought against you.  If the charges against you were handled in juvenile court, and the records 
are from a state with laws prohibiting their disclosure, this evidence is not required.

A. If you have ever been arrested for any felony or misdemeanor in the United States, or a crime in any country other 
than the United States, and no charges were filed, submit an original official statement by the arresting agency 
or applicable court order confirming that no charges were filed for each arrest.  If you are unable to provide such 
documentation or if it is not available, you must provide an explanation, including a description of your efforts to 
obtain such evidence, in Part 8. Additional Information.

B. If you have ever been charged with or convicted of a felony or misdemeanor in the United States, or a crime in 
any country other than the United States, submit an original or court-certified copy of the complete arrest record 
and disposition for each incident (e.g., dismissal order, conviction and sentencing record, acquittal order).  If you 
are unable to provide such documentation or if it is not available, you must provide an explanation, including a 
description of your efforts to obtain such evidence, in Part 8. Additional Information.

C. If you have ever had any arrest or conviction vacated, set aside, sealed, expunged, or otherwise removed from 
your record, submit:

(1) An original or court-certified copy of the court order vacating, setting aside, sealing, expunging, or otherwise 
removing the arrest or conviction; or

(2) An original statement from the court that no record exists of your arrest or conviction.

If you are unable to provide such documentation or if it is not available, you must provide an explanation, 
including a description of your efforts to obtain such evidence, in Part 8. Additional Information.

NOTE:  You do not need to submit documentation concerning minor traffic violations such as driving 
without a license unless they were alcohol - or drug-related.

Evidence for Renewal Requests Only

NOTE:  If you are submitting a Renewal Request for consideration of DACA to USCIS, you do not need to re-submit 
documents you already submitted with your previous DACA requests.

If you are seeking a Renewal of DACA, respond to all questions, except where the section or question indicates “For 
Initial Requests Only.”

If you are currently in exclusion, deportation, or removal proceedings, see Item Number 11. (above) for additional 
guidance.

If you have any criminal history, see Item Number 12. (above) for additional guidance.
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With your Renewal request, you only need to submit any new documents pertaining to removal proceedings or criminal 
history that you have not already submitted to USCIS.  If USCIS needs more documentation from you, USCIS will send 
a Request for Evidence to you explaining the needed information.  However, you should submit new documents if any of 
the following situations apply to you:

1. You are currently in exclusion, deportation, or removal proceedings (please note, you do not need to submit these 
documents if your case was administratively closed); or

2. You have been charged with, or convicted of, a felony or misdemeanor (please note, you do not need to submit these 
documents if you already submitted them with a previous DACA request).

NOTE:  You should keep all documents that support how you meet the DACA guidelines so you can provide them if they 
are requested by USCIS.

If ICE initially deferred action in your case and you are seeking a Renewal, you must select and complete  
Item Number 2. in Part 1. of Form I-821D.  You must also respond to ALL subsequent questions on the form.  You 
must also submit documentation to establish how you satisfy the guidelines as if you were filing an Initial request for 
consideration of deferred action.

NOTE:  You do not need to submit documentation concerning minor traffic violations such as driving without a license 
unless they were alcohol-or drug- related.

Additional Information Relevant to ALL Requests for DACA

1. What other factors will USCIS consider when making a determination on deferred action?

USCIS will also conduct a background check.  USCIS may consider deferring action in your case even if you have 
been arrested or detained by any law enforcement officer and charges were filed, or if charges were filed against you 
without an arrest.  USCIS will evaluate the totality of the circumstances in reaching a decision on deferred action.

In accordance with the Secretary’s memorandum, if USCIS determines that you have been convicted of a felony, a 
significant misdemeanor, or three or more misdemeanors not occurring on the same date and not arising out of the 
same act, omission, or scheme of misconduct, or that you otherwise pose a threat to national security or public safety, 
USCIS is unlikely to defer action in your case.  See the Frequently Asked Questions at  
www.uscis.gov/childhoodarrivals.

Even if you satisfy the threshold criteria for consideration of DACA, USCIS may deny your request if it determines, 
in its unreviewable discretion, that an exercise of prosecutorial discretion is not warranted in your case.

2. What else should you submit with Form I-821D?

USCIS will not consider deferring action in your case unless your Form I-821D is accompanied by Form I-765, with 
fees, and Form I-765WS.  If you do not include Form I-765 with all applicable fees with your Form I-821D, your 
entire submission will be rejected.

Optional E-Notification of Request Acceptance.  You may submit Form G-1145, Notification of Application/ 
Petition Acceptance, an optional form, which will notify you electronically when USCIS accepts your request for 
DACA.

What is the Filing Fee?

There is no filing fee for Form I-821D.  However, you must submit both filing and biometric services fees with Form 
I-765. Read Form I-765 filing instructions for complete information at www.uscis.gov/I-765.
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Where to File?

Please see our USCIS website at www.uscis.gov/I-821D or call the USCIS National Customer Service Center at  
1-800-375-5283 for the most current information about where to file this form.  For TTY (deaf or hard of hearing) call: 
1-800-767-1833.

Address Changes

You must inform USCIS if you change your address.  For information on filing a change of address, go to the USCIS 
website at www.uscis.gov/addresschange or contact the USCIS National Customer Service Center at 1-800-375-5283.  
For TTY (deaf or hard of hearing) call:  1-800-767-1833.

NOTE:  Do not submit a change of address request to USCIS Lockbox facilities because these facilities do not process 
change of address requests.

Processing Information

Initial Processing.  Once your request has been received by USCIS, USCIS will check the request for completeness.  If 
you do not completely fill out the form, USCIS may deny or reject your request.

Requests for More Information, Including Biometrics or Interview.  We may request more information or evidence,or 
we may request that you appear at a USCIS office for an interview.  We may also request that you provide the originals of 
any copies you submit.  We will return these originals when they are no longer needed.

If the same documents are required for both Form I-821D and Form I-765 that are filed together, the documents only have 
to be submitted once.

At the time of any interview or other appearance at a USCIS office, USCIS may require that you provide biometric 
information (e.g., photograph, fingerprints, signature) to verify your identity and update your background information.

Decision.  USCIS will review your request to determine whether the exercise of prosecutorial discretion is appropriate in 
your case.  Each case will be considered on an individual, case-by-case basis.  Even if you satisfy the threshold criteria 
for consideration of DACA, USCIS may determine, in its unreviewable discretion, that deferred action is not warranted in 
your case.  You will be notified of the decision in writing.  There is no motion to reopen/reconsider the decision and there 
is no right to appeal.

USCIS Forms and Information

To ensure you are using the latest version of this form, visit the USCIS website at www.uscis.gov where you can obtain 
the latest USCIS forms and immigration-related information.  If you do not have Internet access, you may order USCIS 
forms by calling our toll-free number at 1-800-870-3676.  You may also obtain forms and information by calling the 
USCIS National Customer Service Center at 1-800-375-5283.  For TTY (deaf or hard of hearing) call:  1-800-767-1833.

As an alternative to waiting in line for assistance at your local USCIS office, you can now schedule an appointment 
through our Internet-based system, InfoPass.  To access the system, visit our website at infopass.uscis.gov.  Use the 
InfoPass appointment scheduler and follow the screen prompts to set up your appointment.  InfoPass generates an 
electronic appointment notice that appears on the screen.
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Penalties

If you knowingly and willfully provide materially false information on Form I-821D, you will be committing a Federal 
felony punishable by a fine, or imprisonment up to five years, or both, under 18 U.S.C. Section 1001.  In addition, 
individuals may be placed into removal proceedings, face severe penalties provided by law, and be subject to criminal 
prosecution.

USCIS Privacy Act Statement

AUTHORITIES:  The information requested on this form, and the associated evidence, is collected under the 
Immigration and Nationality Act, section 101, et seq.

PURPOSE:  The primary purpose for providing the requested information on this form is to determine if you should be 
considered for deferred action as a childhood arrival.  The information you provide will be used in making a decision 
whether to defer removal action in your case as an exercise of prosecutorial discretion.

DISCLOSURE:  The information you provide is voluntary.  However, failure to provide the requested information, and 
any requested evidence, may delay a final decision in your case or result in denial of your request.

ROUTINE USES:  The information you provide on this form may be shared with other Federal, state, local, and foreign 
government agencies and authorized organizations following approved routine uses described in the associated published 
system of records notices [DHS/USCIS-007 - Benefits Information System and DHS/USCIS-001 - Alien File, Index, and 
National File Tracking System of Records which can be found at www.dhs.gov/privacy].

Other Disclosure Information

Information provided in this request is protected from disclosure to ICE and U.S. Customs and Border Protection (CBP)
for the purpose of immigration enforcement proceedings unless the requestor meets the criteria for the issuance of a 
Notice To Appear or a referral to ICE under the criteria set forth in USCIS’ Notice to Appear guidance 
(www.uscis.gov/NTA).  The information may be shared with national security and law enforcement agencies, including 
ICE and CBP, for purposes other than removal, including for assistance in the consideration of deferred action for 
childhood arrivals request itself, to identify or prevent fraudulent claims, for national security purposes, or for the 
investigation or prosecution of a criminal offense.  The above information sharing clause covers family members and 
guardians, in addition to the requestor.

This policy, which may be modified, superseded, or rescinded at any time without notice, is not intended to, does not, and 
may not be relied upon to create any right or benefit, substantive or procedural, enforceable at law by any party in any 
administrative, civil, or criminal matter.

Paperwork Reduction Act

An agency may not conduct or sponsor an information collection, and a person is not required to respond to a collection 
of information, unless it displays a currently valid OMB control number.  The public reporting burden for this collection 
of information is estimated at 3 hours per response, including the time for reviewing instructions and completing and 
submitting the form.  Send comments regarding this burden estimate or any other aspect of this collection of information, 
including suggestions for reducing this burden, to:  U.S. Citizenship and Immigration Services, Regulatory Coordination 
Division, Office of Policy and Strategy, 20 Massachusetts Ave NW, Washington, DC 20529-2140; OMB No. 1615-0124. 
Do not mail your completed Form I-821D to this address.
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Reminder

For Initial and Renewal Request

Did you submit Form I-765 along with the filing and biometric services fees ($495) required for the application or 
employment authorization, and did you also submit a completed Form I-765WS?

Did you answer every relevant Item Number?

Did you provide an original, handwritten signature and date your request?

Did you submit the necessary documents? For Initial requests, did you submit documents to meet each guideline?  
For Renewal requests, see the section titled Evidence for Renewal Requests Only.

If you were issued a final order of exclusion, deportation, or removal, did you include a copy of that final order (if 
available and if you had not already submitted it to USCIS)?

If your exclusion, deportation, or removal proceedings were terminated by an immigration judge, did you include a 
copy of the immigration judge’s termination order (if available and if you had not already submitted it to USCIS)?

If you have ever been arrested for, charged with, or convicted of any felony or misdemeanor in the United States 
or any crime in any country other than the United States, did you submit an original, official, or court-certified 
document that shows your complete arrest record and final disposition for each incident (if available and if you had 
not already submitted it to USCIS)?

For Initial Requests Only

Did you submit evidence to show that you came to the United States while under 16 years of age?

Did you submit evidence to prove your identity, date of initial entry, and continuous residence from June 15, 2007  
(or earlier) up to the present time?

Did you submit evidence that you are currently in school, have a GED certificate, have graduated or received a 
certificate of completion from high school, or are an honorably discharged veteran of the U.S. Armed Forces or U.S. 
Coast Guard?

Did you provide evidence showing that you had no lawful status as of June 15, 2012?
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