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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK  
 
SEAN ALLEN SIMONSON, 
 
   Plaintiff, 
 
 vs.         
 
OSWEGO COUNTY, A MUNICIPAL 
CORPORATION OF THE STATE OF NEW 
YORK; and OSWEGO COUNTY 
DEPARTMENT OF SOCIAL SERVICES, 
 
   Defendants. 
         
 
   

PLEASE TAKE NOTICE, that upon the Affidavit of Carol Alnutt Supporting Motion to 

Dismiss dated December 22, 2017; the Affidavit of Charles C. Spagnoli Supporting Motion to 

Dismiss dated December 22, 2017; and the Defendants’ Memorandum of Law in Support of Motion 

to Dismiss dated December 22, 2017, Defendants Oswego County (“County”) and Oswego County 

Department of Social Services (“Department”) will move this Court at the James T. Foley 

Courthouse, 445 Broadway, Albany, New York on February 6, 2018 at 10:00 a.m., for an Order 

pursuant to Rule 12(b)(1) and (6) of the Federal Rules of Civil Procedure dismissing Plaintiff’s 

Complaint as moot and presenting no justiciable actual case or controversy such that the Court lacks 

subject-matter jurisdiction, and in the alternative dismissing (1) Plaintiff’s claims under Title VII, 

the Equal Protection Clause, the New York Human Rights Law, and the New York Civil Rights Law 

for failure to state a claim upon which relief may be granted; (2) Plaintiff’s claims against the 

Department for failure to state a claim upon which relief may be granted, because the Department 

does not have legal existence or susceptibility to suit independent of the County; and (3) Plaintiff’s 

claim(s) for punitive damages as contrary to the law and public policy. 

NOTICE OF MOTION TO 
DISMISS 
 
Civil Case No.:  4:17-cv-1309 
(MAD/DEP) 
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PLEASE TAKE FURTHER NOTICE THAT Defendants intend to serve and file reply 

papers supporting this motion. 

 
Dated: December 22, 2017 
 East Syracuse, New York      Respectfully submitted, 
 
        The Law Firm of Frank W. Miller 
 
        s/Charles C. Spagnoli, Esq.   
        Bar Roll No.:  507694 
        Attorneys for Defendants  
        Office and Post Office Address: 
        6575 Kirkville Road 
        East Syracuse, New York  13057 
        Telephone:  315-234-9900 
        Facsimile:  315-234-9908 
        cspagnoli@fwmillerlawfirm.com 
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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK  
 
SEAN ALLEN SIMONSON, 
 
   Plaintiff, 
 
 vs.         
 
OSWEGO COUNTY, A MUNICIPAL 
CORPORATION OF THE STATE OF NEW 
YORK; and OSWEGO COUNTY 
DEPARTMENT OF SOCIAL SERVICES, 
 
   Defendants. 
         
 
 

INTRODUCTION 
 
 

 Defendants Oswego County (“County”) and Oswego County Department of Social 

Services (“Department”) maintained a self-funded health insurance plan for their employees and 

for retired former employees which excluded coverage for sex reassignment surgeries and 

medications.  Prior to the filing of the instant lawsuit, the County agreed to revise the plan to 

eliminate the restriction, retroactively such that Plaintiff Sean Simonsons’ losses, if any, would 

be reimbursed.  This litigation is thus moot and subject to dismissal as not involving an actual 

case or controversy.  Several of Plaintiff’s claims also independently fail on the merits and are 

subject to dismissal. 

 

PERTINENT FACTUAL AND PROCEDURAL BACKGROUND 
 
 

 Plaintiff is a retired employee of the County who worked within the Department.  

(Complaint ¶ 3.)  The County and the Department maintained a self-funded health insurance plan 

DEFENDANTS’ 
MEMORANDUM OF LAW 
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for their employees and retired employees (the “Plan”).  (Id. ¶¶ 3, 26, 27)  The Plan formerly 

expressly excluded coverage for sex reassignment surgeries or medications.  (Id. ¶ 4.) 

 Plaintiff claims that in March, 2015, March, 2017, and April, 2017, he was denied 

coverage for sex reassignment surgeries and medications.  (Complaint ¶¶ 43, 52.)  On October 

30, 2015, he filed a charge of discrimination with the Equal Employment Opportunity 

Commission (but not the New York State Division of Human Rights).  (Id. ¶ 15.)  On June 14, 

2017, he served a notice of claim on the County.  (Id. ¶ 18.)  On June 21, 2017, the County 

served a demand for examination upon Plaintiff pursuant to New York General Municipal Law § 

50-h.  (CCS Aff. ¶ 3; Motion Exhibits 2, 3.)  Plaintiff, however, refused to appear for the 

examination.  (CCS Aff. ¶ 4; Motion Exhibit 4.) 

 On November 16, 2017, the County entered into an “Assurance of Discontinuance” with 

the New York State Attorney General agreeing to eliminate the exclusion and provide coverage 

on the same basis as medically necessary surgeries and medications.  (Id. ¶ 32.)  The Plan was 

amended to make the coverage retroactive to December 15, 2014.  (Alnutt Aff. ¶ 4.)  Notices 

were sent to all Plan participants on November 28, 2017 advising them of the change in coverage 

and enclosing copies of the actual Plan amendment documents showing the change was 

retroactive to December 15, 2014.  (Alnutt Aff. ¶ 3 and Motion Exhibit 2.)  On November 30, 

2017, Plaintiff Sean Simonson nevertheless filed his Complaint. 

 Under the retroactive provisions of the amended plan, Plaintiff will be reimbursed for any 

out-of-pocket payments he made that would have been covered by the plan but for the exclusion.  

(Alnutt Aff. ¶¶ 5-6 and Motion Exhibit 3.)  Further, of course, the amendment of the Plan before 

this litigation commenced renders moot the equitable relief sought.  The action as a whole is thus 

moot and presents no actual case or controversy, such that the Court lacks subject-matter 
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jurisdiction to entertain it.  Plaintiff’s individual causes of action are also deficient in that each 

fails to state a claim as a matter of law.  Defendants now move to dismiss the Complaint and 

each claim of the Complaint. 

 

ARGUMENT 
 

POINT I 
 

THE COURT LACKS SUBJECT-MATTER JURISDICTION 
BECAUSE THERE IS NO ACTUAL CASE OR CONTROVERSY 

 
 

 Because the Plan was retroactively amended prior to the initiation of this lawsuit, such 

that Plaintiff is to be reimbursed for his alleged losses and the changes to the Plan language 

sought by Plaintiff have already been made, his Complaint does not present an actual case or 

controversy and is without the subject-matter jurisdiction of this Court. 

 Article III, Section 2 of the Constitution limits the jurisdiction of the federal courts to 

actual cases and controversies.  Thus, “federal courts are without power to decide questions that 

cannot affect the rights of the litigants in the case before them.”  North Carolina v. Rice, 404 

U.S. 244, 246, 92 S.Ct. 402 (1971).  Where a litigant has been put in a position, before or even 

after the commencement of litigation, such that his or her rights are not being infringed and are 

not reasonably likely to be infringed in the future, there is no case or controversy, and the court is 

without subject-matter jurisdiction under the Constitution to proceed. 

 In De Funis v. Odegaard, 416 U.S. 312 (1974), a prospective law student denied 

admission to Washington Law School filed suit claiming race discrimination.  The state trial 

court granted injunctive relief requiring the law school to admit him, and he began attending the 

law school.  By the time the case reached the United States Supreme Court for argument on 
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appeal, he was in his final quarter at the law school, and the school averred that it had no 

intention of rescinding his admission.  Id. at 315-316.  This raised the question of mootness. 

 The Supreme Court noted that the voluntary cessation of illegal practices will not render 

a case moot unless it can be said with “reasonable assurance” that the wrongdoer will not return 

to its illegal practices once the case is dismissed.  Id. at 318 (quoting U.S. v. W.T. Grant Co., 345 

U.S. 629, 633, 73 S.Ct. 894 (1953)).  However, in the case before it, the Court observed that the 

question of mootness was not due to the law school’s abandonment of its discriminatory 

admissions practices, but because the individual in question was in his final quarter, with the 

school’s assurance that he would be permitted to finish.  De Funis, supra at 318.  Thus, because 

the student would “complete his law school studies at the end of the term for which he has now 

registered regardless of any decision [the Supreme Court] might reach on the merits of this 

litigation, we conclude that the Court cannot, consistently with the limitations of Art. III of the 

Constitution, consider the substantive constitutional issues tendered by the parties.”  Id. at 319-

320. 

 De Funis provides not one, but two lines of analysis under which this matter is moot such 

that it does not fall within the Court’s constitutionally-confined jurisdiction.  The first is 

suggested by the similarity of the relevant facts between the two cases.  Here, as in De Funis, 

Plaintiff claims there was in place a discriminatory policy which infringed his rights and caused 

him injuries; here, as in De Funis, the reality is that Plaintiff’s alleged losses have been or will be 

restored, and the discriminatory policy will have no further impact on him (because it has been 

discontinued, and indeed discontinued retroactively).  The greatest disparity between De Funis 

and the present case in terms of the mootness analysis is that in De Funis the change in the 

plaintiff’s fortunes came about only after he commenced litigation, and as a direct result of that 
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litigation; whereas here, the change eliminating Plaintiff’s claimed injuries occurred prior to and 

independent of his filing of the Complaint.  It is respectfully submitted that this distinction makes 

the present case even more susceptible of being deemed moot than De Funis was. 

 The second approach suggesting that this matter is moot and beyond the Court’s 

jurisdiction derives from W.T. Grant, a case discussed in De Funis.  There it was suggested that 

the discontinuance of an illegal practice may not render a case moot absent a reasonable 

assurance that the illegal practice will not be resumed.  Here, the discontinuance was brought 

about as part of an investigation by the New York State Attorney General’s Office, and made 

binding in a negotiated “Assurance of Discontinuance” between the County and the Attorney 

General’s Office.  Under the circumstances, there certainly exists “reasonable assurance” that the 

provision of the Plan excluding coverage of sex reassignment procedures and medications will 

not be reinstated in the future.  As such, the litigation is moot under W.T. Grant and its progeny. 

 This is not a case of a violation that is recurring yet brief in lifetime, such that it can 

occur but end before appellate review, time and again.  The Plan exclusion, once eliminated, 

could not return to existence unless the County deliberately amended the Plan again, in violation 

of the Assurance of Discontinuance agreement with the Attorney General’s Office.  It is not, in 

short, the sort of thing that may be expected to come up again and again in the normal course of 

operations.  Nor, once such an exclusion was reinstated, would it by its nature exist only for a 

short time.  The complained-of exclusion of coverage is thus not a condition “capable of 

repetition, yet evading review” allowing departure from strict application of the mootness test.  

Cf. Fox v. Board of Trustees of State University of New York, 764 F.Supp. 747, 752-753 

(N.D.N.Y. 1991). 
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 Therefore, it is respectfully submitted that the Court lacks subject-matter jurisdiction over 

this case, and it should be dismissed. 

 

POINT II 
 

PLAINTIFF’S TITLE VII CLAIM FAILS AS A MATTER OF LAW 
BECAUSE THE ALLEGED DISCRIMINATION AGAINST TRANSGENDER 

INDIVIDUALS, AND DENIAL OF COVERAGE IN KEEPING WITH THE 
PLAN’S TERMS, ARE NOT COGNIZABLE UNDER TITLE VII 

 
 

 Title VII of the Civil Rights Act of 1963 prohibits discrimination on the basis of certain 

stated protected characteristics, including, as relevant here, “sex.”  The prohibition of sex 

discrimination does not extend to prohibition of discrimination against transgender individuals 

(at least until Congress legislates to the contrary), and Title VII therefore does not furnish a 

cause of action for discrimination on the basis of transgender status.  Sommers v. Budget 

Marketing, Inc., 667 F.2d 748 (8th Cir. 1982); Ulane v. Eastern Airlines, Inc., 742 F.2d 1081 (7th 

Cir. 1984); see also Mario v. P&C Food Markets, 313 F.3d 758, 767 (2d Cir. 2002) (“[i]t is not 

clear that Mario, as a transsexual, is a member of a protected class” for purposes of Title VII 

claim).  As such, Plaintiff’s Title VII claim should be dismissed. 

 Although Plaintiff alleges he was discriminated against based on failure to conform to 

gender stereotypes (Complaint ¶ 5), this is a wholly conclusory claim that is not supported by 

any fact alleged in the Complaint.  His claim that discrimination was due to nonconformity with 

gender stereotypes is expressly and exclusively predicated on the Plan provision excluding 

coverage for sex reassignment procedures and medications.  (See id.)  The Plan exclusion, 

however, is entirely neutral in its phrasing, and states only that the procedures and medications 

are not covered; nothing in its text suggests an intent to discriminate based on gender 
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nonconformity.  (See id. ¶ 30.)  In other words, Plaintiff has alleged only that he was denied 

benefits according to the Plan’s plain language, without any accompanying facts to support a 

claim that he was being discriminated against because he did not behave in conformity with 

gender stereotypes.  Therefore, Plaintiff has not set forth any specific facts supporting his claim 

of discrimination based on gender nonconformity. 

 Further, a Title VII employment discrimination claim, to survive, must involve a 

materially adverse employment action.  Wanamaker v. Columbian Rope Co., 108 F.3d 462, 466 

(2d Cir. 1997).  A mere denial of benefits does not qualify absent evidence that the employee 

was entitled to the particular benefit in question as a term of his or her employment.  See Mario, 

supra at 767 (noting “it is not clear that the denial of benefits, without more, consitutes an 

adverse employment action”); Blair v. Long Island Child & Family Development Services, 2017 

U.S. Dist. LEXIS 14177, *31-32 (E.D.N.Y. 2017) (Title VII claim based on denial of benefit 

failed absent proof that employee was entitled to the benefit in question).  Here, Plaintiff’s own 

allegations establish that coverage of sex reassignment procedures and medications was not 

offered to anyone as a term of employment; it was not part of the Plan.  In other words, if the 

Plan had provided a particular benefit and it was denied individually to Plaintiff because of his 

sex, a Title VII claim might be available to him; but because the Plan – which was the package 

of benefits offered to Plaintiff as the health insurance option accompanying his employment (and 

subsequently as a retiree) – did not include coverage for sex reassignment procedures and 

medications, the denial of coverage upon request by Plaintiff did not constitute a discriminatory 

deprivation of a benefit of his (former) employment.  As such, it was not an adverse employment 
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action cognizable under Title VII.  For this independent reason, it is respectfully submitted that 

Plaintiff’s Title VII claim should be dismissed.1 

 

POINT III 
 

PLAINTIFF’S SECTION 1983/EQUAL PROTECTION CLAIM 
FAILS AS A MATTER OF LAW BECAUSE THE EXCLUSION 

WOULD SURVIVE RATIONAL BASIS REVIEW 
 
 

 Transgender status is not a protected characteristic under federal law, and thus equal 

protection analysis of claims of disparate treatment based on transgender status are subject to 

rational basis review.  Lopez v. City of New York, 2009 U.S. Dist. LEXIS 7645, *39 (S.D.N.Y. 

2009).  Here, the Plan (before its amendment) excluded coverage not only for sex reassignment 

surgery, but for procedures deemed to be cosmetic and not medically required.  Gender 

dysphoria has only relatively recently been recognized as a diagnosable mental health condition, 

and until recently there remained disagreement among medical authorities as to whether sex 

reassignment procedures and medications are medically necessary.  See Mario, supra at 765-766 

(noting in 2002 that defendant had met its burden of showing that sex reassignment procedures 

are not uniformly medically necessary).  The exclusion of coverage for such procedures and 

medications was adopted, at the latest, when the Plan was restated in 2004.  (Alnutt Aff. ¶ 2 and 

Motion Exhibit 1.)  Because the exclusion of coverage of sex reassignment procedures and 

medications (like the exclusion for cosmetic procedures) was adopted on the basis that they were 

not medically necessary, rather than out of discrimination against individuals due to their 

                                                 
1 Plaintiff’s New York Human Rights Law claim is determined under the same principles as govern Title 

VII claims.  Tomka v. Seiler Corp., 66 F.3d 1295, 1304 n.4 (2d Cir. 1995).  Thus, even if transgender discrimination 
is generally cognizable under the Human Rights Law, the claim under the Human Rights Law would fail for lack of 
an adverse employment action. 
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transgender status, there was a “rational basis” for the exclusion, which therefore survives Equal 

Protection review. 

 

POINT IV 
 

PLAINTIFF’S CIVIL RIGHTS LAW CLAIM FAILS 
AS A MATTER OF LAW BECAUSE THE CIVIL RIGHTS LAW 

DOES NOT COVER DISCRIMINATION AGAINST 
TRANSGENDER INDIVIDUALS 

 
 

 The New York Civil Rights Law prohibits, as relevant here, discrimination on the basis 

of sex.  For the same reasons as apply to Plaintiff’s Title VII claim, Plaintiff’s claims of 

discrimination based on his transgender status do not constitute claims of discrimination based 

on sex for purposes of his Civil Rights Law claim.  It is respectfully submitted the claim should 

be dismissed. 

 Additionally, Plaintiff did not serve a notice of claim as required by County Law § 52 

and General Municipal Law § 50-e until June 14, 2017.  (Complaint ¶ 18.)  General Municipal 

Law § 50-e(1)(a) requires a notice of claim to be served within ninety days after a cause of action 

accrues.  Although Section 50-e itself only requires notices of claim for tort claims, County Law 

§ 52 requires a notice of claim to be served consistent with the procedural requirements of 

Section 50-e for any “claim for damages arising at law or in equity, alleged to have been caused 

or sustained in whole or in part by or because of any misfeasance, omission of duty, negligence 

or wrongful act of the county, its officers, agents, servants, or employees.”  The County Law § 

52 notice-of-claim requirement applies to claims under the New York Civil Rights Law.  

LeBarron v. Warren County Sheriff’s Office, 2015 U.S. Dist. LEXIS 62549, *38-39 (N.D.N.Y. 
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2015).2  The requirement is a condition precedent to suit, and thus a facet of subject-matter 

jurisdiction.  “Federal courts do not have jurisdiction to hear state law claims brought by 

plaintiffs who have failed to comply with the notice of claim requirement.”  Dingle v. City of 

New York, 728 F.Supp.2d 332, 348-349 (S.D.N.Y. 2010). 

 Thus, Plaintiff is barred from asserting claims under the Civil Rights Law that accrued 

prior to March 16, 2017, ninety days before June 14, 2017.  Specifically to Plaintiff’s allegations, 

he cannot pursue such claims with respect to the alleged denials of March 15, 2015; June 11, 

2015; and June 29, 2015, as described in Complaint ¶¶ 44, 45, and 46. 

 

POINT V 
 

PLAINTIFF’S CLAIMS AGAINST THE DEPARTMENT 
SHOULD BE DISMISSED BECAUSE THE DEPARTMENT HAS NO 
SEPARATE EXISTENCE AND IS NOT CAPABLE OF BEING SUED 

 
 

 “Federal courts must look to state law to determine whether a state government entity 

may be sued.  ‘Under New York law, a department of a municipal entity is merely a subdivision 

of the municipality and has no separate legal existence.’”  Hunt v. Favro, 2016 U.S. Dist. LEXIS 

18476, *8 (N.D.N.Y. 2016) (quoting Hoisington v. County of Sullivan, 55 F.Supp.2d 212, 214 

(S.D.N.Y. 1999)).  As such, claims against such departments must be dismissed.  Id.  Here, the 

Department is thus only a subdivision of the County, and all claims against the Department 

should be dismissed. 

 

 

                                                 
2 It also applies to claims under the New York Human Rights Law.  Woods v. City of Utica, 902 F.Supp.2d 

273, 285 (N.D.N.Y. 2012); Mills v. County of Monroe, 89 A.D.2d 776, 776 (4th Dept. 1982), aff’d, 59 N.Y.2d 307 
(1983).  Thus, to the extent the notice of claim was untimely with respect to Plaintiff’s Civil Rights Law claim, it 
was also untimely with respect to the Human Rights Law claim. 
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POINT VI 
 

PLAINTIFF’S CLAIMS FOR PUNITIVE DAMAGES SHOULD BE 
STRUCK BECAUSE AN AWARD AGAINST DEFENDANTS 

WOULD VIOLATE PUBLIC POLICY 
 
 

 Punitive damages are not available against a municipality.  City of Newport v. Fact 

Concerts, Inc., 453 U.S. 247, 101 S.Ct. 2748 (1981).  A county is a municipality for this purpose.  

Luessenhop v. Clinton County, 2007 U.S. Dist. LEXIS 25787, *34-35 (N.D.N.Y. 2007).  To the 

extent Plaintiff seeks punitive damages against Defendants, the request should be dismissed. 

 

CONCLUSION 
 
 

 For all the foregoing reasons, and upon all the above-cited authorities, Defendants 

respectfully request the Court grant an order dismissing the Complaint, and each claim in the 

Complaint, with prejudice, and award such other and further relief as the Court deems just. 

 
Dated: December 22, 2017 
 East Syracuse, New York      Respectfully submitted, 
 
        The Law Firm of Frank W. Miller 
 
        s/Charles C. Spagnoli, Esq.   
        Bar Roll No.:  507694 
        Attorneys for Defendants  
        Office and Post Office Address: 
        6575 Kirkville Road 
        East Syracuse, New York  13057 
        Telephone:  315-234-9900 
        Facsimile:  315-234-9908 
        cspagnoli@fwmillerlawfirm.com 
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