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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

JACKSONVILLE DIVISION 

DREW ADAMS, a minor, by and through 
his next friend and mother, ERICA 
ADAMS KASPER, 
 
               Plaintiff, 
v. 
 
THE SCHOOL BOARD OF ST. JOHNS 
COUNTY, FLORIDA, 
 
                 Defendant. 

 
 
 
 
Case No. 3:17-cv-00739-TJC-JBT 

 
PLAINTIFF’S RESPONSE IN OPPOSITION TO DEFENDANT’S COMBINED 

OBJECTIONS AND EMERGENCY MOTION TO QUASH SUBPOENA OR, IN THE 
ALTERNATIVE, FOR PROTECTIVE ORDER AND SUPPORTING 

MEMORANDUM OF LAW 
 

Pursuant to Rules 26, 34 and 45 of the Federal Rules of Civil Procedure and the Local 

Civil Rules of the United States District Court for the Middle District of Florida (the “Local 

Rules”), Plaintiff Drew Adams (“Plaintiff” or “Drew”), by and through his next friend and 

mother, Erica Adams Kasper, opposes Defendant’s Combined Objections and Emergency 

Motion to Quash Subpoena or, in the Alternative, for Protective Order and Supporting 

Memorandum of Law filed on November 8, 2017 [D.E. 80] (the “Motion”), and respectfully 

requests that the Motion be denied. 

INTRODUCTION 

 By its Motion, Defendant is effectively asking this Court to thwart Plaintiff’s efforts 

to obtain documents that relate to issues raised in Dr. Josephson’s expert report that go 

directly to his qualifications and experience.  In his initial report served on October 2, 2017 

(the “Report”), Dr. Josephson identified himself as an expert psychiatrist in transgender 
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health on the basis, in part, of having consulted with, evaluated and/or treated 60 transgender 

patients during this career.1  Since the issuance of the Report, Plaintiff has attempted to 

confirm Dr. Josephson’s experience on issues relevant to this case and to verify the accuracy 

of his representations regarding the treatment of 60 transgender children and adolescents.  As 

a result of these efforts, Plaintiff has good faith basis to believe that the statements are, at 

best, misleading and, at worst, inaccurate.  Once Plaintiff obtained a good faith basis to 

question certain of the information contained in the Report regarding Dr. Josephson’s 

experience, Plaintiff prepared and issued the subpoena that is the subject of the Motion.   

The Motion should be denied because as a threshold matter Defendant does not have 

standing to object to the subpoena.  The Motion is also facially insufficient given that none of 

the arguments raised by Defendant amounts to good cause to quash the subpoena.  First, Dr. 

Josephson was provided sufficient time to respond 2  because Rule 45 requires only a 

reasonable period to respond (not 30 days) and any delay was created by Defendant in any 

event. 3  Second, no HIPAA concerns are implicated as Plaintiff advised Defendant that all 

                                                 
1 Report at ¶8. 
2 Given that this Court entered an order that, among other things, postpones Dr. Josephson’s 
deposition [D.E. 81], Defendant’s argument regarding timing is moot.  It is likely that Dr. 
Josephson’s deposition cannot be re-scheduled prior to the November 22, 2017 discovery 
cut-off given the other depositions already calendared, but presumably the parties can work 
together to find an agreeable date prior to the trial.   
3 Plaintiff accepted service on behalf of both of his experts in this case and for each of the 
third party witnesses to facilitate Defendant’s taking of the depositions and to avoid 
unnecessary expense and delay.  Although Plaintiff requested the same courtesy with respect 
to Defendant’s expert Dr. Josephson, for reasons unknown to Plaintiff, counsel for Defendant 
refused to accept service for either its own experts, Dr. Josephson and Dr. Hruz, and has 
likewise not agreed to accept service for any of the third party witnesses that it has identified.  
This required Plaintiff to physically serve Dr. Josephson, an exercise that requires more time 
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protected health information (“PHI”) (names, social security numbers, addresses, etc.) could 

be (and should be) redacted.  Federal law expressly provides that such information can be 

disclosed in any event and such information is already expressly protected by the Stipulated 

Protective Order, dated October 12, 2017 [D.E. 72] in this case.  Third, by virtue of Dr. 

Josephson’s representation that he provided medical care to these transgender patients (and, 

thus should have copies of their medical records in his own files) and the fact that he is the 

Chief Executive Officer of Bingham Clinic, he has possession, custody or control over the 

requested materials.  As such, production of the documents of any patients he may have 

treated individually or through the clinic presents no burden or hardship on Dr. Josephson.  

Fourth, in an effort to ameliorate any claimed shortness in time to respond, Plaintiff advised 

Defendant that he would consider receiving the documents at a later mutually agreed upon 

date.  Lastly, to the extent that Dr. Josephson believed relief in a federal district court in 

Kentucky was appropriate, he certainly could have sought such relief.  For these reasons, the 

Motion should be denied.  

ARGUMENT 

1. Defendant Lacks Standing to Quash the Subpoena served on Dr. Josephson. 

“A party does not have standing to quash a subpoena served on a third party unless 

the party alleges a personal right or privilege with respect to the materials subpoenaed.” 

Cellairis Franchise, Inc. v. Duarte, 193 F. Supp. 3d 1379, 1381 (N.D. Georgia 2016) 

                                                                                                                                                       
than simply emailing the subpoena to counsel. The subpoena was indisputably served within 
days of Dr. Josephson’s issuance of his rebuttal report on November 3, 2017.  Attached as 
Composite Exhibit “A” is the communications with counsel for Defendant where Defendant 
refused to accept service of the subpoena for Dr. Josephson. 
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(citations omitted). Courts find a “personal right” to subpoenaed documents “in limited 

circumstances, including personal bank records, previous employment, social networking 

accounts, and webmail inboxes.” Id. (citation omitted); see also Auto-Owners Ins. Co. v. 

Southeast Floating Docks, Inc., 231 F.R.D. 426, 429 (M.D. Florida 2005) (the defendants 

failed to establish a “personal right” as to business records of non-parties, and thereby lacked 

standing under Rule 45 to quash the subpoenas regarding financial records). 

Here, Defendant has not even alleged that it meets the required criteria to intervene in 

the validly served subpoena, nor could it.  Defendant has no personal right with regard to the 

subpoenaed documents. Defendant has likewise failed to show that any of the documents are 

privileged. The documents requested are not privileged, and, as discussed below, Plaintiff has 

already agreed that any redactions can be made for personal identifying information 

including names, addresses, parents’ names, Social Security numbers and the like.  Having 

failed to articulate any personal right or privilege, there is simply no basis to entertain the 

Motion. 4    

Indeed, Defendant has no personal right or privilege to protect with regards to these 

records. Dr. Josephson is Defendant’s testifying expert in this case.  By issuing a report 

where he claims to have evaluated, consulted and/or treated 60 transgender patients and is 

using this as a basis to bolster his credentials as an expert in the areas of gender dysphoria 
                                                 
4 Although there is authority for the proposition that a party can object where there is 
inadequate notice, Defendant had adequate notice of the intent to serve the subpoena, but 
refused to accept service of the same.  Plaintiff separately attempted to work cooperatively 
with Defendant after it objected to find a date for production that was acceptable, but 
Defendant refused. In short, Plaintiff tried to ameliorate any objection raised by Defendant, 
but Defendant simply would not agree to any accommodation other than quashing of the 
subpoena.   
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and in the treatment of transgender patients, Dr. Josephson has put the truth of these 

statements and his credibility as an expert in this field directly at issue.  Plaintiff is entitled, 

based on its good faith basis, to test credibility of these statements.  This simply cannot be 

done for 60 patients absent the documents that corroborate or invalidate his role and 

treatment of these patients.  Dr. Josephson and Defendant should not be able to use his 

testimony and rely on his credentials, if Plaintiff does not have an opportunity to verify the 

information contained therein.  Absent the medical records, there is no other way to test the 

extent and nature of the treatment that this expert provided.   In light of Dr. Josephson’s 

representations, Defendant has not and certainly cannot identify any personal right or 

privilege and accordingly, the Motion should be denied.  

2. Federal law authorizes in the disclosure of the requested information. 
 

Assuming the Court finds that Defendant does have standing to move to quash the 

subpoena of a non-party, HIPAA does not support the relief Defendant seeks. Instead, 

Section 164.512(e)(1)(ii) expressly provides that sought after medical records should be 

produced.  Specifically, this section states: 

(e)Standard: Disclosures for judicial and administrative proceedings -  

(1)Permitted disclosures. A covered entity may disclose protected health information in 
the course of any judicial or administrative proceeding:  

 *     *     * 

(ii) In response to a subpoena, discovery request, or other lawful process, that is not 
accompanied by an order of a court or administrative tribunal, if: … 

… (B) The covered entity receives satisfactory assurance, as described in paragraph 
(e)(1)(iv) of this section, from the party seeking the information that reasonable 
efforts have been made by such party to secure a qualified protective order that meets 
the requirements of paragraph (e)(1)(v) of this section.  

 *     *     * 
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 (iv) For the purposes of paragraph (e)(1)(ii)(B) of this section, a covered entity receives 
satisfactory assurances from a party seeking protected health information, if the covered 
entity receives from such party a written statement and accompanying documentation 
demonstrating that:  

(A) The parties to the dispute giving rise to the request for information have agreed to 
a qualified protective order and have presented it to the court or administrative 
tribunal with jurisdiction over the dispute; or  

(B) The party seeking the protected health information has requested a qualified 
protective order from such court or administrative tribunal.  

45 C.F.R. Section 164.512(e).   

 Here, there is an existing HIPAA protective order in place, as well as a separate 

confidentiality and protective order agreed to by the parties.  Indeed, the Stipulated 

Protective Order entered by this Court protects such information from disclosure by its 

express terms.  See D.E. 72 at para 1(a) (“As used in this Stipulated Protective Order, 

“CONFIDENTIAL” or “CONFIDENTIAL INFORMATION” shall mean . . . protected 

health information . . . of any witness or party that any party or third party . . . in good faith 

designates as CONFIDENTIAL INFORMATION[.]”).  Ignoring the express terms of the 

Stipulated Protective Order, Defendant focuses only on the existing HIPAA protective order, 

which Defendant argues only covers documents relating to the Plaintiff.  However, even 

ignoring the Stipulated Protective Order and assuming Defendant’s argument were true as it 

relates to the HIPAA order, the parties could easily modify the same to extend to documents 

relating to third parties.  Here, that is not necessary given that Plaintiff advised that Dr. 

Josephson and/or Defendant can redact any PHI from the documents.   The sole purpose of 

obtaining the information is to be able to evaluate the extent and nature of the care rendered 

by Defendant’s expert given the testimony he provided in the Report.  For this reason, it 
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should not be necessary to modify the existing HIPAA protective order, but Plaintiff is 

certainly amenable to doing so if the Court believes it would be appropriate.   

It is also noteworthy that the Bingham Clinic’s own website advises its patient that it 

may disclose PHI absent any notice to patients before doing so.  Attached as Exhibit B is an 

excerpt from the Bingham website.  Regardless, as discussed above, federal authority clearly 

contemplates the production of PHI and medical records associated with third parties where a 

subpoena is issued, which is precisely the case here.  Moreover, the HIPAA protective order 

and the Stipulated Protective Order ensure that the materials are properly maintained.  In 

short, there is no basis to withhold the production of the records.  However, to the extent 

Defendant or Dr. Josephson chose, they can certainly redact any PHI as Plaintiff has 

previously advised.   

3. Plaintiff complied with Rule 45 and the documents should be produced. 
 

Federal Rule of Civil Procedure 45 provides that a party may serve a subpoena on a 

nonparty commanding them to produce “ designated documents, electronically stored 

information, or tangible things” in the nonparty’s“possession, custody, or control.”  Fed. R. 

Civ. P. 45(a)(1)(A)(iii).   Rule 45 does not provide a minimum time period within which 

compliance with a subpoena may be commanded. When a subpoena is issued during 

discovery, typically the issuing party may allow up to 30 days after service to comply with a 

subpoena, but may demand compliance within a shorter time period if reasonable under the 

circumstances (see Subair Sys., LLC v. Precisionaire Systems, Inc., No. 08-cv-60570, 2008 
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WL 1914876, at *2 & n. 4 (S.D. Fla. Apr. 26, 2008) (ten days notice reasonable under FRCP 

45)).5   

Here, as noted above, the shortened period was precipitated by Dr. Josephson’s 

disclosure in his report on October 2, 2017 and Plaintiff’s investigation into the veracity of 

the same.  Had Defendant’s expert not made such representations—which Plaintiff has a 

good faith basis to believe is either entirely inaccurate or at best misleading—the subpoena 

would be unnecessary.  The timing was exacerbated by Defendant’s refusal to accept service 

of the subpoena, something that Plaintiff did for both of his experts and for each of the four 

non-party witnesses.  Given the timing of the upcoming trial, the timing of Dr. Josephson’s 

disclosure regarding the treatment at issue and the prejudice that Plaintiff would suffer if he 

could not appropriately test the statements made by this expert, this Court should either 

shorten the time period for production to the date of his deposition (which will now be 

rescheduled) or, alternatively, require production of the information prior to the close of 

discovery. 

4. Dr. Josephson has possession, custody and control of the documents 
requested because he is the CEO of Bingham Clinic. 
 

Defendant next suggests that he does not have the ability to produce the information 

as the documents belong to the Bingham Clinic.6  But Dr. Josephson holds himself out as the 

                                                 
5 It also bears mentioning that the subpoena issued to Dr. Josephson complies with the 
authority cited by Defendant, Marsh v. Jackson, 141 F.R.D. 431 (W.D. Va. 1992), which 
supports first trying to obtaining documents related to an expert’s work from the expert 
himself.  This is precisely what Plaintiff did. Due to Defendant’s efforts to block production, 
Plaintiff will be forced to separately subpoena the entity directly to obtain the information, 
which Dr. Josephson should easily be able to produce with little or no burden whatsoever.   
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CEO of that entity, and claims to supervise those working in the clinic.  In light of Dr. 

Josephson’s position and scope of purported employment, and in particular his representation 

regarding the treatment, consultation and evaluation of patients, it is unlikely that these 

documents are not in his possession, custody or control given.  Accordingly, the medical 

records associated with the care he rendered to transgender patients—which are the only ones 

that Plaintiff requested—should be in files he maintains consistent with the rules relating to 

the state board of medicine.  Plaintiff has not asked for the files of other physicians, nor does 

Plaintiff seek any PHI of these patients.  Plaintiff simply wants to be able to question Dr. 

Josephson using the medical records for these individuals to establish what specific care Dr. 

Josephson rendered to these 60 patients and whether Dr. Josephson has accurately 

represented his experience rendering care to transgender individuals.  This simply cannot be 

done properly absent the redacted medical records. 

When interpreting the meaning of “possession, custody or control,” courts have held 

that “[c]ontrol is defined not only as possession, but as the legal right to obtain the 

documents requested upon command.” Costa v. Kerzner Intern. Resorts, Inc., 277 F.R.D. 

468, 471 (S.D. Fla. 2011) (citing Searock v. Stripling, 736 F.2d 650, 653 (11th Cir. 1984)); 

see also Jans ex rel. Jans v. The GAP Stores, Inc., No. 05–1534, 2006 WL 2691800, at *2 

                                                                                                                                                       
6 Dr. Josephson’s report is unclear regarding whether all or any of the 60 patients were 
Bingham patients or whether he consulted with, treated or evaluated individuals at other 
facilities or in an individual private practice.  Plaintiff does not have that information at this 
time, but from his Curriculm Vitae it appears that Dr. Josephson has been associated with the 
Bingham Clinic since 2003 and associated with the University of Louisville for the same 
period. To the extent Dr. Josephson treated these patients at an individual private practice 
rather than at Bingham, he would obviously be in possession, custody, and control of such 
documents.  
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(M.D. Fla. Sept. 20, 2006) (emphasizing that the “term ‘control’ is broadly construed”).7  In 

Siegmund v. Xuelian, No. 12-62539, 2016 WL 1359595 (S.D. Fla. Apr. 5, 2016), the plaintiff 

sought to compel the production of corporate documents related to the defendants’ positions 

as former officers of a corporation. See Siegmund, 2016 WL 1359595 at *2.  The court held 

that it could not compel the defendants to produce corporate documents because (1) as 

former officers they did not have sufficient control over the documents belonging to their 

former corporation, and (2) an order to compel would ignore the legal distinction between a 

corporation and its officers and shareholders. See id. at 3.  Unlike in Siegmund, Dr. 

Josephson is the acting CEO of the Bingham Clinic8 and has affirmatively represented that 

he has evaluated, consulted with and/or treated 60 transgender patients, meaning that he 

should maintain copies of such records given his stated involvement in their care.  As the 

CEO, there can be no question that he has the “legal right to obtain the documents requested 

upon command.”  See Searock, 736 F.2d at 653; see also Nelson v. United States, 201 U.S. 

92, 115-16 (1906).  Dr. Josephson, the CEO, is the human manager of the corporation, and 

therefore has possession, custody, or control of the corporation’s documents sought by the 

subpoena, which he himself put at issue in this case.  For these reasons, the Motion should be 

denied and the documents produced albeit redacted of any PHI. 

5. Plaintiff has made every possible accommodation to Defendant and its 
expert. 
 

                                                 
7 Although these cases are in the context of FRCP Rule 34, governing requests for production 
served on a party, the rule uses precisely the same language as Rule 45 and courts elsewhere 
appear to use the same standard for both rules. 
8 See Dr. Josephson’s expert report at ¶¶2 and 7. 

Case 3:17-cv-00739-TJC-JBT   Document 84   Filed 11/10/17   Page 10 of 13 PageID 2236



Adams v. The School Board of St. Johns County, Florida 
Case No. 3:17-cv-00739 

11 

In connection with the meet and confer, Plaintiff made it clear that any PHI could be 

redacted from responsive material produced.  Defendant fails to mention this offer in its 

Motion, but Plaintiff made it clear both orally and in writing that this would be acceptable.  

Plaintiff also attempted to accommodate the other complaint regarding timing and offered—

to this own detriment—to accept production of the documents after the deposition of Dr. 

Josephson but in advance of the discovery close.  These documents are important to establish 

the actual level of expertise that Dr. Josephson has gained in treating transgender individuals.  

While Plaintiff would like to have the information at the deposition, it was willing to accept 

the documents later so that it could at least have them in advance of trial.      

CONCLUSION 

Defendant failed to establish good cause and therefore this Court should not issue a 

protective order. Rule 45 (d)(3) provides the bases for quashing or modifying a subpoena, 

but, as noted above, a party must have standing to do so.  Given that Defendant has no 

standing to object or otherwise seek to quash the subpoena discussed above, this Court 

should likewise not issue a protective order or otherwise address or adjudicate Defendant’s 

objections.  To the extent that Dr. Josephson has legitimate objections to the subpoena, only 

he can raise them absent any demonstration that Defendant has some specific interest or 

privilege in the documents at issue.  Even if Defendant had standing, it has not met the 

burden to establish that any of the claimed challenges were not remedied by the concessions 

Plaintiff offered in the meet and confer process.  The Motion should be denied. 

Dated: November 10, 2017 
 
Respectfully submitted, 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on November 10, 2017, I caused a true and complete copy of the 

foregoing was served on Defendant’s counsel of record via email as follows:   

Robert J. Sniffen (rsniffen@sniffenlaw.com)   
Michael P. Spellman (mspellman@sniffenlaw.com)  
Terry J. Harmon (tharmon@sniffenlaw.com)  
Kevin C. Kostelnik (kkostelnik@sniffenlaw.com)  
Lisa B. Fountain (lfountain@sniffenlaw.com)  
SNIFFEN & SPELLMAN, P.A. 
Attorneys for Defendant, The School Board of St. Johns County, Florida  
 
 /s/ Jennifer G. Altman                                  
Jennifer Altman, Florida Bar No: 881384 
Shani Rivaux, Florida Bar No: 42095 
Aryeh Kaplan, Florida Bar No: 60558 
PILLSBURY WINTHROP SHAW PITTMAN, LLP 
600 Brickell Avenue Suite 3100 
Miami, FL 33131 
Tel.: 786-913-4900  |  Fax: 786-913-4901 
jennifer.altman@pillsbury.com 
shani.rivaux@pillsbury.com  
aryeh.kaplan@pillsbury.com 
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