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emergency medicine and sports medicine. [ have been significantly involved since coming to

DoD in matters of DoD policy on transgender health care.

2. Current DoD policy concerning treatment of military members for gender dysphoria is
outlined in two primary documents. The first, attached as Exhibit 1, is a memorandum of July
29, 2016, from the then-Acting Assistant Secretary of Defense for Health Affairs, Karen S.
Guice, M.D., “Guidance for Treatment of Gender Dysphoria for Active and Reserve Component
Service Members.” It states that DoD will adhere to the 2009 Endocrine Society standards of
care as the primary clinical practice guidelines, and that:

Key components of medical care for the purpose of treating gender dysphoria include

initial assessment and, based upon that assessment of the individual’s needs, the

establishment of a treatment plan which may include real life experience (RLE) . . .,
cross-sex hormone therapy, and surgical transition.
It further provides that with respect to surgical interventions that military hospitals are not
adequately prepared to perform, DoD will follow the existing waiver process for private sector
care for active duty members under the Supplemental Health Care Program (SHCP).

3. The second of the two primary documents concerning treatment of gender dysphoria,
attached as Exhibit 2, is a memorandum of November 13, 2017, from Vice Admiral R.C. Bono,
M.D., Director of the Defense Health Agency (DHA), “Information Memorandum: Interim
Defense Health Agency Procedures for Reviewing Requests for Waivers to Allow Supplemental
Health Care Program Coverage of Sex Reassignment Surgical Procedures.” This memorandum
notes that although there is a generally applicable statutory prohibition against paying non-DoD
facilities for surgery for “sex gender changes,” this exclusion may be waived and that DHA’s

waiver consideration will be based on the updated 2017 version of the Endocrine Society’s
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5. I do not have knowledge of the medical circumstances or the treatment plan for John
Doe 1 and John Doe 2, and [ do not know their actual identities. John Doe 1’s declaration says
he has a medical treatment plan that includes initiation of cross-sex hormone treatment before the
end of 2017 and “top surgery” in mid-2018, and possibly genital reconstruction surgery in or
about 2020. John Doe 2’s declaration says he has a medical treatment plan that includes
hormone treatment, which began in March 2017, and a mastectomy projected for April 2018, but
he now expects provision or funding of the mastectomy to be denied because of the President’s
memorandum. Although not mentioned in connection with his description of his treatment plan,
he also says he intends to have genital reconstruction surgery by the end of 2021.

6. Under current policy and procedures, military hospitals are providing mastectomies
under approved treatment plans as part of medically necessary care for military members with
gender dysphoria. Also, the SHCP waiver process is in place and has been used to approve
medically necessary genital reconstruction surgery. At this time, [ do not know the specific
criteria that will apply to the “necessary to protect the health” clause under the implementation
plan for the President’s memorandum. Because both John Doe 1 and John Doe 2 will, according
to their declarations, have in place approved treatment plans and begun a course of treatment,
including cross-sex hormone treatment, to reassign their sex, it may be that their request for
surgical treatment will be considered under the same medical necessity criteria that are in place
today. That cannot be determined at this time because the panel of experts review is ongoing.
Additionally, no real determination about medical necessity can be made based solely on their
court declarations and without assessment of their medical circumstances and treatment plans
and how the Endocrine Society 2017 clinical practice guidelines apply to their treatment and

clinical status. Any unresolved issues regarding the sex reassignment surgery directive should be
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addressed in the ongoing policy review scheduled to result in a final implementation plan in

March 2018 and in any event well in advance of the projected surgery dates for both patients.

7. I make this declaration in support of the Defendants’ Supplemental Briefing in
Support of its Motion to Dismiss.

Pursuant to 28 U.S.C. § 1746(2), I declare under the penalty of perjury that the foregoing
is true and correct.

Executed on December 1, 2017.

LGl

Terry Adirim, M.D., M.P.H.
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NOV

MEMORANDUM FOR ASSISTANT SECRETARY OF THE ARMY (I..ANPOWER AND

RESERVE AFFAIRS)

ASSISTANT SECRETARY OF THE NAVY (! “ANPOWER AND

RESERVE AFFAIRS)
ASSISTANT SECRETARY OF THE AIR FOR
AND RESERVE AFFAIRS)

E (MANPOWER

SUBJECT: Information Memorandum: Interim Defense Health Agency . rocedures for
Reviewing Requests for Waivers to Allow Supplemental Her'+h Care Program

Coverage of Sex Reassignment Surgical Procedures

The purpose of this memorandum is to share with you the procedi ~zs the Defense Health
Agency (DHA) will follow to consider requests for a Supplemental Healt Care Program

(SHCP) waiver to allow coverage of sex reassignment surgical procedure..

Background

The 2016 Department of Defense (DoD) transgender service policy change incl =d
medical guidance that unless and until adequate surgical capabilities are r~tablished in military

medical treatment facilities, requests for transgender surgery would be cc
payment to non-DoD facilities under the SHCP and would require a waiy
Director.! That guidance noted that there are applicable statutory limitati
limitations include that DoD may not pay for surgery in non-DoD faciliti
changes,” but this is subject to “such exceptions as the Secretary of Defe
necessary,” as long as they do not involve “elective private treatment.”

The Presidential Memorandum of August 25, 2017, “Military Set
Individuals,” included direction that, effective March 23, 2018, the Milit.
all use of appropriations to fund sex-reassignment surgical procedures fo
except to the extent necessary to protect the health of an individual who |
course of treatment to reassign his or her sex. The Secretary of Defense
September 14, 2017, “Military Service by Transgender Individuals — Inte
included direction that Service members who receive a gender dysphoria
military medical provider will be provided treatment for the diagnosed mr
effect of this is to continue the July 2016 medical guidance until the Secr
policy implementing the direction from the Commander In Chief of the ¢

sidered for DoD
* from the DHA
15. The statutory
for "sex gender
e considers

ce by Transgender

y Health System halt
nilitary personnel,

s already begun a
emorandum of

m Guidance,”
lagnosis from a

lical condition. The
ary promulgates final
med Forces.

I Assistant Secretary of Defense (Health Affairs) Memorandum, “Guidance for Treatment of

Gender Dysphoria for Active and Reserve Component Service Members,
210 U.S.C. 1074(c)(2)(A), 1079(a)(11), 1074(c)(1).

July 29, 2016.

13 2017
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J-

k.

Abdominoplasty (unless standard medical necessity criteria met)

Breast Augmentation®

Blepharoplasty (eyelid lift) (unless standard medical necessity cri  ria met)
Hair removal/Electrolysis9

Face-lift

Facial bone reduction

Hair transplantation

Liposuction

Reduction thyroid chondroplasty (Adam’s Apple surgery)

Rhinoplasty

Voice modification surgery

4. OTH?_SURGICAL CONSIDERATIONS

a.

b.

Cryopreservation of oocytes and/or sperm is not funded by Dol

Reversal of SRS is not funded by DoD

¢ A waiver for breast augmentation (CPT code 19324/19325) may be a horized when the
ADSM has undergone 24 months of feminizing hormone therapy (unle : medically
contraindicated) with insufficient breast development.

° A waiver for hair removal by laser or electrolysis (CPT codes 17380) 1ay be authorized when
the ADSM meets one of the following criteria for planned SRS:

A. The defined area of hair removal is to treat tissue donor sitc ) for a plan1 |

phalloplasty.

B. The defined area of hair removal is to treat tissue donor sitc ) for planned

vaginoplasty.
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SECRETARY OF DEFENSE
1000 DEFENSE PENTAGON
WASHINGTON, DC 20301-1000

MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS

CHAIRMAN OF THE JOINT CHIEFS OF STAFF

UNDER SECRETARIES OF DEFENSE

COMMANDANT, U.S. COAST GUARD

DEPUTY CHIEF MANAGEMENT OFFICER

CHIEF, NATIONAL GUARD BUREAU

GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE

DIRECTOR OF COST ASSESSMENT AND PROGRAM
EVALUATION

INSPECTOR GENERAL OF THE DEPARTMENT OF DEFENSE

DIRECTOR OF OPERATIONAL TEST AND EVALUATION

CHIEF INFORMATION OFFICER OF THE DEPARTMENT OF
DEFENSE

ASSISTANT SECRETARY OF DEFENSE FOR LEGISLATIVE
AFFAIRS

ASSISTANT TO THE SECRETARY OF DEFENSE FOR PUBLIC
AFFAIRS

DIRECTOR OF NET ASSESSMENT

DIRECTOR, STRATEGIC CAPABILITIES OFFICE

DIRECTORS OF DEFENSE AGENCIES

DIRECTORS OF DOD FIELD ACTIVITIES

SUBJECT: Terms of Reference - Implementation of Presidential Memorandum on Military
Service by Transgender Individuals

Reference: Military Service by Transgender Individuals — Interim Guidance

[ direct the Deputy Secretary of Defense and the Vice Chairman of the Joint Chiefs of
Staff to lead the Department of Defense (DoD) in developing an Implementation Plan on military
service by transgender individuals, to effect the policy and directives in Presidential
Memorandum, Military Service by Transgender Individuals, dated August 25, 2017
(“Presidential Memorandum™). The implementation plan will establish the policy, standards and
procedures for service by transgender individuals in the military, consistent with military
readiness, lethality, deployability, budgetary constraints, and applicable law.

The Deputy Secretary and the Vice Chairman, supported by a panel of experts drawn
from DoD and the Department of Homeland Security (DHS) (*Panel™), shall propose for my
consideration recommendations supported by appropriate evidence and information, not later
than January 15, 2018. The Deputy Secretary and the Vice Chairman will be supported by the
Panel, which will be comprised of the Military Department Under Secretaries, Service Vice
Chiefs, and Service Senior Enlisted Advisors. The Deputy Secretary and Vice Chairman shall

< DAL TRAREAI
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designate personnel to support the Panel’s work to ensure Panel recommendations reflect senior
civilian experience, combat experience, and expertise in military operational effectiveness. The
Panel and designated support personnel shall bring a comprehensive, holistic, and objective
approach to study military service by transgender individuals, focusing on military readiness,
lethality, and unit cohesion, with due regard for budgetary constraints and consistent with
applicable law. The Panel will be chaired by the Under Secretary of Defense for Personnel and
Readiness and will report to the Deputy Secretary and the Vice Chairman at least every 30 days
and address, at a minimum, the following three areas:

Accessions: The Presidential Memorandum directs DoD to maintain the policy currently in effect,
which generally prohibits accession of transgender individuals into military service. The Panel
will recommend updated accession policy guidelines to reflect currently accepted medical
terminology.

Medical Care: The Presidential Memorandum halts the use of DoD or DHS resources to fund
sex-reassignment surgical procedures for military personnel, effective March 23, 2018, except to
the extent necessary to protect the health of an individual who has already begun a course of
treatment to reassign his or her sex. The implementation plan will enumerate the specific
surgical procedures associated with sex reassignment treatment that shall be prohibited from
DoD or DHS resourcing unless necessary to protect the health of the Service member.

Transgender Members Serving in the Armed Forces: The Presidential Memorandum directs that
the Department return to the longstanding policy and practice on military service by transgender
individuals that was in place prior to June 2016. The Presidential Memorandum also allows the
Secretary to determine how to address transgender individuals currently serving in the Armed
Forces. The Panel will set forth, in a single policy document, the standards and procedures
applicable to military service by transgender persons, with specific attention to addressing
transgender persons currently serving. The Panel will develop a universal retention standard that
promotes military readiness, lethality, deployability, and unit cohesion.

To support its efforts, the Panel will conduct an independent multi-disciplinary review
and study of relevant data and information pertaining to transgender Service members. The
study will be planned and executed to inform the Implementation Plan. The independent multi-
disciplinary review and study will address aspects of medical care and treatment, personnel
management, general policies and practices, and other matters, including the effects of the
service of transgender persons on military readiness, lethality, deployability, and unit cohesion.

The Panel may obtain advice from outside experts on an individual basis. The
recommendations of the Deputy Secretary and the Vice Chairman will be coordinated with
senior civilian officials, the Military Departments, and the Joint Staff.

All DoD Components will cooperate fully in, and will support the Deputy Secretary and
the Vice Chairman in their efforts, by making personnel and resources available upon request in
support of their efforts.

MHM@J\J\/\

cc:
Secretary of Homeland Security
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