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UNITED STATES DISTRICT COURT 

FOR THE MIDDLE DISTRICT OF FLORIDA 

JACKSONVILLE DIVISION 

 

 

DREW ADAMS, et al., 

      

   Plaintiff,  

      

v.     

      

THE SCHOOL BOARD OF ST. JOHNS 

COUNTY, FLORIDA,  

    

Defendant.  

No. 3:17-cv-00739-TJC-JBT 

 

 

 

 
     

  

 

 

PLAINTIFF’S MEMORANDUM OF LAW IN RESPONSE TO DEFENDANT’S  

MOTION FOR JUDICIAL NOTICE OF UNENACTED CONGRESSIONAL BILLS 

(SPECIFICALLY, EXHIBITS E, F, AND G TO THE MOTION) 

 

 

 Plaintiff Drew Adams (“Drew”), a minor, by and through his next friend and mother, 

Erica Adams Kasper (collectively, “Plaintiff”), and by and through their undersigned counsel, 

respectfully submits this memorandum in response to Defendant’s Motion for Judicial Notice.  

Specifically, Plaintiff opposes judicial notice of the unenacted congressional bills titled S.1006 

“Equality Act;” S.1858 “Equality Act;” and S.439 “Student Non-Discrimination Act of 2015,” 

attached to Defendant’s Motion as Exhibits E, F, and G.  Because Defendant dishonestly 

mischaracterizes these unenacted congressional bills and negative congressional history, 

Defendant’s Motion should be denied.  

 

 

Case 3:17-cv-00739-TJC-JBT   Document 123   Filed 12/05/17   Page 1 of 7 PageID 3571



2 

   

ARGUMENT 

As noted in its Motion, Defendant requests judicial notice of these unenacted 

congressional bills because the bills “make a distinction between sex and gender identity.”  

Mot. (Dkt. 106) at 6.  First, Defendant grossly mischaracterizes and misrepresents the nature 

of these unenacted bills.  The Equality Act explicitly defines “sex” to include “sexual 

orientation or gender identity.”  See Ex. E (Dkt. 105-6) at 16, lines 7-11 (“The term ‘sex’ 

includes . . .  sexual orientation or gender identity”); Ex. F (Dkt. 105-7) at 15, lines 11-15 

(same).  The Student Non-Discrimination Act seeks to create a new law to address the 

discrimination and harassment of lesbian, gay, bisexual, and transgender students.  It does not 

speak in terms of sex discrimination nor does it seek to amend or clarify any existing law.  See 

generally Ex. G (Dkt. 105-8).  Put simply, none of the bills for which Defendant seeks judicial 

notice does not differentiate between sex and gender identity.   

Defendant’s Request for Judicial Notice and accompanying argument, thus, represent 

a dishonest and disingenuous attempt to have to have the Court believe that these unenacted 

bills “make a distinction between sex and gender identity,” Dkt. 106 at 6—something that these 

bills clearly do not do—and then infer that, as a result of this alleged differentiation between 

sex and gender identity, discrimination based on gender identity is outside the scope of the 

protections against sex discrimination as codified in Title IX of the Education Amendments of 

1972 (“Title IX”).  This distinction is not supported by the bills themselves.  To the contrary, 

some of the bills even define sex to include to include gender identity.   

Second, it is improper for Defendant to request judicial notice of unenacted 

congressional bills for the purpose of inferring what Title IX means. The Supreme Court has 
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repeatedly cautioned that “subsequent legislative history” provides “a particularly dangerous 

ground on which to rest an interpretation of a prior statute when it concerns . . . a proposal that 

does not become law.”  Pension Benefit Guar. Corp. v. LTV Corp., 496 U.S. 633, 650 (1990).  

As such, judicial notice of the unenacted congressional legislation that Defendant grossly 

mischaracterizes for the purposes of interpreting Title IX is wholly improper.  

The Court should deny Defendant’s Motion because: (1) the distinction between sex 

and gender identity that Defendant purports to intimate onto the unenacted bills does not exist 

and, at minimum, is subject to reasonable dispute and therefore not appropriate for judicial 

notice; and (2) courts have routinely held that legislative intent cannot be inferred from a failure 

to enact legislation. 

Rule 201 of the Federal Rules of Evidence governs judicial notice of adjudicative facts, 

and allows the court to judicially notice a fact “that is not subject to reasonable dispute” 

because it is “generally known within the trial court’s territorial jurisdiction,” or “can be 

accurately and readily determined from sources whose accuracy cannot reasonably be 

questioned.”  Fed. R. Evid. 201(a)–(b).  While the existence of the unenacted bills are not 

subject to dispute, the inference that Defendant wishes the Court to draw from their contents 

is both dishonest and subject to reasonable dispute.   Plaintiff’s position in this litigation is 

consistent with the position of other Court’s throughout this country, including the Eleventh 

Circuit that that discrimination based on gender identity, i.e., transgender status, is a form of 

sex discrimination.  See Glenn v. Brumby, 663 F.3d 1312 (11th Cir. 2011) (establishing as a 

matter of law that discrimination against transgender people is sex discrimination); Smith v. 

City of Salem, 378 F.3d 566, 573–75 (6th Cir. 2004); Rosa v. Park W. Bank & Trust Co., 214 
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F.3d 213, 215–16 (1st Cir. 2000); Schwenk v. Hartford, 204 F.3d 1187, 1201-02 (9th Cir. 2000) 

(holding that conduct motivated by an individual’s “gender or sexual identity” is because of 

“gender,” which is interchangeable with “sex”).  Because the Equality Act explicitly defines 

“sex” to include “sexual orientation or gender identity” and the Student Non-Discrimination 

Act does not speak in terms of sex discrimination, Defendant’s contention that the bills “make 

a distinction between sex and gender identity,” Dkt. 106 at 6, is certainly subject to reasonable 

dispute, and therefore the unenacted bills are inappropriate for judicial notice.  See Fed. R. 

Evid. 201(b).    

The Court should also deny Defendant’s motion because not only are the facts within 

reasonable dispute, but the inference Defendant wishes the court to draw has been repeatedly 

shunned by the Supreme Court and Courts of Appeal.  Indeed, those courts have routinely held 

that legislative intent cannot be inferred from a failure to enact legislation stating that 

congressional inaction, noting that such inaction “lacks persuasive significance.”  Pension 

Benefit Guar. Corp., 496 U.S. at 650; see also, e.g., Hillsboro Nat. Bank v. C.I.R., 460 U.S. 

370, 397 n.33 (1983) (“The failure to enact the [tax] bill does not suggest that Congress 

intended that deductions under [a separate section] not be subject to recapture”); Zuber v. Allen, 

396 U.S. 168, 185 (1969) (“Legislative silence is a poor beacon to follow in discerning the 

proper statutory route.”); Bricker v. Rockwell Intern. Corp., 22 F.3d 871, 875 (9th Cir. 1993) 

(“[W]e must be reluctant to draw conclusions concerning congressional intent from the mere 

failure of bills to pass”); Presidio Enterprises, Inc. v. Warner Bros. Dist. Corp., 784 F.2d 674, 

687 (5th Cir. 1986) (“The Legislature acts by acting, not through inaction, and therefore 
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reliable conclusions as to legislative intent cannot be drawn from the failure of the Legislature 

to enact legislation”) (quotations omitted). 

In short, Defendant’s proposed legal inference cannot be drawn from these unenacted 

bills regarding whether discrimination based on gender identity constitutes sex discrimination 

prohibited under Title IX.  As such, the unenacted bills have no probative value in this case, 

and the court should deny Defendant’s Motion as to those documents. 

CONCLUSION 

WHEREFORE, based on the foregoing, Plaintiff respectfully requests that the Court 

deny Defendant’s Motion for Judicial Notice as to the unenacted congressional bills, attached 

to Defendant’s Motion as Exhibits E, F, and G.   

Dated this 5th of December, 2017. 

 

Respectfully submitted,      

 

/s/  Omar Gonzalez-Pagan 

Omar Gonzalez-Pagan  

(admitted pro hac vice) 

LAMBDA LEGAL DEFENSE  

AND EDUCATION FUND, INC.  

120 Wall Street, 19th Floor 

New York, New York 10005-3919 

Telephone: 212-809-8585   

Facsimile:  212-809-0055 

ogonzalez-pagan@lambdalegal.org  

 

Natalie Nardecchia  

(admitted pro hac vice) 

LAMBDA LEGAL DEFENSE AND 

EDUCATION FUND, INC.  

4221 Wilshire Boulevard, Suite 280 

Los Angeles, CA 90010-3512 

Tel. 213-382-7600  |  Fax: 213-351-6050 

nnardecchia@lambdalegal.org    

 

Kirsten Doolittle, Trial Counsel 

Florida Bar No. 942391 

THE LAW OFFICE OF KIRSTEN DOOLITTLE, P.A. 

The Elks Building 

207 North Laura Street, Ste. 240 

Jacksonville, FL 32202 

Telephone:  904-551-7775 

Facsimile:  904-513-9254 

kd@kdlawoffice.com  

  

Jennifer Altman 

Florida Bar No: 881384 

Markenzy Lapointe 

Florida Bar No: 172601 

Shani Rivaux 

Florida Bar No: 42095 

Aryeh Kaplan 

Florida Bar No: 60558 
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Tara L. Borelli (admitted pro hac vice) 

LAMBDA LEGAL DEFENSE AND 

EDUCATION FUND, INC.  

730 Peachtree Street NE, Suite 640 

Atlanta, GA 30308-1210 

Telephone:  404-897-1880   

Facsimile:  404-897-1884 

tborelli@lambdalegal.org 

 

Paul D. Castillo (admitted pro hac vice) 

LAMBDA LEGAL DEFENSE  

AND EDUCATION FUND, INC.  

3500 Oak Lawn Avenue, Suite 500 

Dallas, Texas 75219 

Telephone:  214-219-8585   

Facsimile:   214-219-4455 

pcastillo@lambdalegal.org  

 

 

PILLSBURY WINTHROP SHAW PITTMAN, LLP 

600 Brickell Avenue Suite 3100 

Miami, FL 33131 

Telephone:  786-913-4900 

Facsimile:  786-913-4901 

jennifer.altman@pillsbury.com 

markenzy.lapointe@pillsburylaw.com 

shani.rivaux@pillsbury.com  

aryeh.kaplan@pillsbury.com  

 

Richard M. Segal (admitted pro hac vice) 

Nathaniel R. Smith (admitted pro hac vice) 

PILLSBURY WINTHROP SHAW PITTMAN LLP 

501 W. Broadway, Suite 1100 

San Diego, CA 92101 

Telephone:  619-234-5000 

Facsimile:  619-236-1995 

richard.segal@pillsburylaw.com 

nathaniel.smith@pillsburylaw.com 

 

 

Counsel for Plaintiff 
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CERTIFICATE OF SERVICE 

I hereby certify that on December 5, 2017, the foregoing motion was filed electronically 

using the Court’s ECF system, which will provide electronic notice to all counsel of record, 

including: 

Terry J. Harmon (tharmon@sniffenlaw.com) 

Robert J. Sniffen (rsniffen@sniffenlaw.com) 

Michael P. Spellman (mspellman@sniffenlaw.com) 

Lisa B. Fountain (lfountain@sniffenlaw.com)  

Kevin Kostelnik (kkostelnik@sniffenlaw.com)  

SNIFFEN & SPELLMAN, P.A. 

123 North Monroe Street 

Tallahassee, Florida 32301 

 

Robert Christopher Barden (rcbarden@mac.com) 

RC Barden & Associates 

5193 Black Oaks Court North 

Plymouth, MN 55446-2603 

 

Attorneys for Defendant, The School Board of St. Johns County, Florida 

 

/s/ Omar Gonzalez-Pagan 

Omar Gonzalez-Pagan  

(admitted pro hac vice) 

LAMBDA LEGAL DEFENSE AND EDUCATION FUND, INC.  

120 Wall Street, 19th Floor 

New York, New York 10005-3919 

Tel.: 212-809-8585  |  Fax: 212-809-0055 

ogonzalez-pagan@lambdalegal.org 
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