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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
JACKSONVILLE DIVISION

DREW ADAMS, a minor, by and through
his next friend and mother, ERICA
ADAMS KASPER,
Plaintiff,
V. Case No.: 3:17-cv-00739-TJC-JBT

THE SCHOOL BOARD OF ST. JOHNS
COUNTY, FLORIDA,

Defendants.

DEFENDANT’S MOTION FOR JUDICIAL NOTICE

Defendant, THE SCHOOL BOARD OF ST. JOHNS COUNTY, FLORIDA
(“Defendant”), by and through its undersigned counsel and pursuant to Federal Rule of Civil
Procedure 201, hereby request this honorable Court to take judicial notice of certain documents,
and in support states as follows:

1. On May 13, 2016, the U.S. Department of Education (“DOE”) and Department of
Justice (“DOJ”) jointly released a statement of guidance and best practices (“Joint Guidance™)
explaining how federal laws which prohibit discrimination based on sex with regard to
transgender students. Included with the joint guidance was a statement that schools must allow
transgender students to participate in and access sex-segregated facilities. See Exhibit A.

2. On February 22, 2017, DOE and DOJ withdrew the Joint Guidance and a prior
guidance, noting that it is the role of the States and school districts to create education policy.

See Exhibit B.



Case 3:17-cv-00739-TJC-JBT Document 106 Filed 11/29/17 Page 2 of 5 PagelD 2553

3. On December 15, 2014, the former U.S. Attorney General issued a memorandum
stating that Title VII of the Civil Rights Act of 1964°s (“Title VII”’) prohibition of sex
discrimination encompasses gender identity. See Exhibit C.

4. On October 4, 2017, the acting U.S. Attorney General issued a memorandum
declaring that Title VII’s prohibition on sex discrimination does not, per se, include gender
identity and withdrew the former U.S. Attorney General’s December 15, 2014 memorandum.
See Exhibit D.

5. The Joint Guidance, its withdrawal letter, and the Attorney General Memoranda
are published on DOE’s or DOJ’s websites.

6. Additionally, several bills have been introduced and proposed over the last several
years making a distinction between sex and gender identity. These bills include S.1006 “Equality
Act” (Exhibit E); S.1858 “Equality Act” (Exhibit F); and S.439 “Student Non-Discrimination
Act of 2015” (Exhibit G).

7. All of these bills are published on the U.S. Congress’s Website.

! https://www?2.ed.gov/about/offices/list/ocr/letters/colleague-201605-title-ix-transgender.pdf
https://www.justice.gov/crt/guidance-and-resources
https://www.justice.gov/opa/pr/attorney-general-holder-directs-department-include-gender-identity-under-sex-
https://www.justice.gov/ag/page/file/1006981/download

2 https://www.congress.gov/bill/115th-congress/senate-
bill/1006/text?q=%7B%22search%22%3A%5B%22%5C%22Title+V11%5C%22+AND+%5C%22gender+identity%5C%2
2%22%5D%7D&r=1%20https://www.congress.gov/bill/115th-congress/house-
bill/2282/text?q=%7B%22search%22%3A%5B%22%5C%22Title+V11%5C%22+AND+%5C%22gender+identity%5C%2
2%22%5D%7D&r=2

https://www.congress.gov/bill/114th-congress/senate-
bill/1858/text?q=%7B%22search%22%3A%5B%22114hr3185%22%5D%7D&r=2https://www.congress.gov/bill/114
th-congress/house-bill/3185/text?q=%7B%22search%22%3A%5B%22114hr3185%22%5D%7D&r=3
https://www.congress.gov/bill/114th-congress/senate-
bill/439/text?q=%7B%22search%22%3A%5B%22114s439%22%5D%7D&r=1https://www.congress.gov/bill/114th-
congress/house-bill/846/text?q=%7B%22search%22%3A%5B%22114s439%22%5D%7D&r=2
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8. Counsel for Plaintiff has been contacted regarding this motion and does not
oppose the Court taking judicial notice of Exhibits A, B, C and D. Plaintiff does oppose the
Court taking judicial notice of Exhibits E, F, and G.

MEMORANDUM OF LAW

A court may take judicial notice of a fact if it can be accurately and readily determined

from sources whose accuracy cannot be reasonable questioned. Stanifer v. Corin USA Ltd., Inc.,

2014 WL 5823319, *3 (M.D. Fla. Nov. 10, 2014). Facts and documents found on government

websites are the proper subjects for judicial notice. See Sec. of Labor v. American Bronze

Foundry, Inc., 2013 WL 5720146, *3, fn. 4 (M.D. Fla. Oct. 21, 2013); Setai, Hotel Acquisition,

LLC v. Miami Beach Luxury Rentals, Inc., 2017 WL 3503371, *7 (S.D. Fla. Aug. 15, 2017);

Turbyfill v. Scottsdale Indemnity Co., 2016 WL 741657, *2 (N.D. Fla. Feb. 24, 2016); Paralyzed

Veterans of America v. McPherson, 2008 WL 4183981, *5 (N.D. Cal. Sept. 9, 2008).

Accordingly, because the Joint Guidance, its withdrawal letter, the Attorney General
Memoranda, and the proposed bills are published on government websites, they are proper
subjects for judicial notice.

WHEREFORE, Defendant respectfully requests that the Court enter an order taking
judicial notice of the May 13, 2016 DOE and DOJ Joint Guidance letter and the February 22,
2017 DOE and DOJ withdrawal of that Joint Guidance, the December 15, 2014 U.S. Attorney
General Memorandum, and the October 4, 2017 U.S. Attorney General Memorandum, and the
proposed bills titled S.1006 “Equality Act”; S.1858 “Equality Act”; and S.439 “Student Non-
Discrimination Act of 2015” attached hereto as Exhibits A, B, C, D, E, F, & G.

Dated this 29" day of November 2017.
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Respectfully submitted,

/s/ Kevin C. Kostelnik
KEVIN C. KOSTELNIK
Florida Bar Number: 0118763
kkostelnik@sniffenlaw.com
TERRY J. HARMON

Trial Counsel

Florida Bar Number: 0029001
tharmon@sniffenlaw.com
MICHAEL P. SPELLMAN
Florida Bar Number: 937975
mspellman@sniffenlaw.com
ROBERT J. SNIFFEN
Florida Bar Number: 000795

rsniffen@sniffenlaw.com

SNIFFEN & SPELLMAN, P.A.
123 North Monroe Street
Tallahassee, Florida 32301
Telephone: (850) 205-1996
Facsimile: (850) 205-3004

Robert Christopher Barden
MN Bar Number: 227316
rcbarden@mac.com

RC Barden & Associates
5193 Black Oaks Ct. N.
Plymouth , MN 55446
Phone: 801-230-8328

Counsel for St. Johns County School Board
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CERTIFICATE OF SERVICE

The undersigned certifies that on this 29th day of November, 2017, a true and correct
copy of the foregoing was electronically filed in the U.S. District Court, Middle District of
Florida, using the CM/ECF system which will send a notice of electronic filing to all counsel of
record.

/s/ Kevin C. Kostelnik
KEVIN C. KOSTELNIK

CERTIFICATE OF CONFERRAL

Pursuant to Local Rule 3.01(g), | hereby certify that on November 29, 2017, Defendant’s
Counsel conferred with Plaintiff’s counsel. Plaintiff’s counsel indicated that they do not oppose
the Court taking judicial notice of Exhibits A, B, C and D. Plaintiff does oppose the Court
taking judicial notice of Exhibits E, F, and G.

/s/ Kevin C. Kostelnik
KEVIN C. KOSTELNIK
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ived Information

U.S. Department of Justice U.S. Department of Education
Civil Rights Division Office for Civil Rights

Dear Colleague Letter on Transgender Students
Notice of Language Assistance

If you have difficulty understanding English, you may, free of charge, request language assistance
services for this Department information by calling 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877-
8339), or email us at: Ed.Language.Assistance@ed.gov.

Aviso a personas con dominio limitado del idioma inglés: Si usted tiene alguna dificultad en entender el
idioma inglés, puede, sin costo alguno, solicitar asistencia lingiistica con respecto a esta informacién
llamando al 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877-8339), o envie un mensaje de correo
electrénico a: Ed.Language.Assistance@ed.gov.

WERERNERALHEM: NRETERE, [HEBERARZ AR SAIUEREFRKXRE
HAIEE S 1% B AR, %%1&2@%#& HER, ELESHERBHARERME, MREEERH

OB EERFHIEMET, FEE 1-800-USA-LEARN (1-800-872-5327) (B=ZERE AN L E#R : 1-800-
877-8339),5% F#]: Ed.Language. ASS|stance@ed g0V,

Thong bao danh cho nhi¥rng nguei cé kha ndng Anh ngit han ché: Né&u quy vi gap khd khan trong viéc
hiéu Anh ngit thi quy vi cé thé yéu cau cac dich vu ho tro ngdn ngit cho cac tin tirc cia B6 danh cho cong
chuing. Cac dich vu hd trg ngdn ngit nay déu mién phi. Néu quy vi mudn biét thém chi tiét vé cac dich vu
phién dich hay théng dich, xin vui ldbng goi s& 1-800-USA-LEARN (1-800-872-5327) (TTY:  1-800-877-
8339), hoac email: Ed.Language.Assistance@ed.gov.

A OIsAE /S B10: GHE Ololotes Ul HASO0| UM HR, EE 2 AE N LBHol
Hat A NI MHIAE QEGHA 4= JUSLICEH 0128 A0 K& AblA=E 222 MSELICH
SYOILFHSE MU AN Ciol XEMIS HED0F 2 26tA AR, &SHH S 1-800-USA-LEARN (1-800-
872-5327) L= &2 Q2 MFHS 1-800-877-8339 £ = O HI Y =4
Ed.Language.Assistance@ed.gov @ & A= SIAlJ| HEELIC.

Paunawa sa mga Taong Limitado ang Kaalaman sa English: Kung nahihirapan kayong makaintindi ng
English, maaari kayong humingi ng tulong ukol dito sa inpormasyon ng Kagawaran mula sa nagbibigay ng
serbisyo na pagtulong kaugnay ng wika. Ang serbisyo na pagtulong kaugnay ng wika ay libre. Kung
kailangan ninyo ng dagdag na impormasyon tungkol sa mga serbisyo kaugnay ng pagpapaliwanag o
pagsasalin, mangyari lamang tumawag sa 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877-8339), o
mag-email sa: Ed.Language.Assistance@ed.gov.

YBegomneHue ana vy, C orpaHUYeHHbIM 3HAHUEM aHIIMIACKOro A3biKa: Eciu Bbl UCNbITbIBaETe
TPYAHOCTM B MOHMMAHWM aHI/IMACKOTO A3bIKa, Bbl MOXETe NONpPoCcKTb, YTOObl BaM NpeaocTaBuam
nepesog uHdopmauum, kotopyto MunHucrtepcrso Ob6pasoBaHma f0BOAMT A0 Bceobuero ceegeHus. 1ot
nepesog npegocrasnseTca 6ecnnatHo. Ecaum Bbl XoTUTE NoayumTb 601ee nogpobHyo nHbopmaumio 06
yC/yrax yCTHOro M MMCbMEHHOro nepesoza, 3BoHUTe no tenedoHy 1-800-USA-LEARN (1-800-872-5327)
(cny*kba ana cnabocnbiwawmx: 1-800-877-8339), unum otnpasbTe coobLieHWe no agpecy:
Ed.Language.Assistance@ed.gov.
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U.S. Department of Justice U.S. Department of Education
Civil Rights Division Office for Civil Rights

May 13, 2016
Dear Colleague:

Schools across the country strive to create and sustain inclusive, supportive, safe, and nondiscriminatory
communities for all students. In recent years, we have received an increasing number of questions from
parents, teachers, principals, and school superintendents about civil rights protections for transgender
students. Title IX of the Education Amendments of 1972 (Title IX) and its implementing regulations
prohibit sex discrimination in educational programs and activities operated by recipients of Federal
financial assistance.” This prohibition encompasses discrimination based on a student’s gender identity,
including discrimination based on a student’s transgender status. This letter summarizes a school’s Title
IX obligations regarding transgender students and explains how the U.S. Department of Education (ED)
and the U.S. Department of Justice (DOJ) evaluate a school’s compliance with these obligations.

ED and DOJ (the Departments) have determined that this letter is significant guidance.” This guidance
does not add requirements to applicable law, but provides information and examples to inform
recipients about how the Departments evaluate whether covered entities are complying with their legal
obligations. If you have questions or are interested in commenting on this guidance, please contact ED
at ocr@ed.gov or 800-421-3481 (TDD 800-877-8339); or DOJ at education@usdoj.gov or 877-292-3804
(TTY: 800-514-0383).

Accompanying this letter is a separate document from ED’s Office of Elementary and Secondary
Education, Examples of Policies and Emerging Practices for Supporting Transgender Students. The
examples in that document are taken from policies that school districts, state education agencies, and
high school athletics associations around the country have adopted to help ensure that transgender
students enjoy a supportive and nondiscriminatory school environment. Schools are encouraged to
consult that document for practical ways to meet Title IX’s requirements.?

Terminology

[1 Gender identity refers to an individual’s internal sense of gender. A person’s gender identity may
be different from or the same as the person’s sex assigned at birth.

[1 Sex assigned at birth refers to the sex designation recorded on an infant’s birth certificate
should such a record be provided at birth.

[J Transgender describes those individuals whose gender identity is different from the sex they
were assigned at birth. A transgender male is someone who identifies as male but was assigned
the sex of female at birth; a transgender female is someone who identifies as female but was
assigned the sex of male at birth.


mailto:ocr@ed.gov
mailto:education@usdoj.gov
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[1 Gender transition refers to the process in which transgender individuals begin asserting the sex
that corresponds to their gender identity instead of the sex they were assigned at birth. During
gender transition, individuals begin to live and identify as the sex consistent with their gender
identity and may dress differently, adopt a new name, and use pronouns consistent with their
gender identity. Transgender individuals may undergo gender transition at any stage of their
lives, and gender transition can happen swiftly or over a long duration of time.

Compliance with Title IX

As a condition of receiving Federal funds, a school agrees that it will not exclude, separate, deny benefits
to, or otherwise treat differently on the basis of sex any person in its educational programs or activities
unless expressly authorized to do so under Title IX or its implementing regulations.” The Departments
treat a student’s gender identity as the student’s sex for purposes of Title IX and its implementing
regulations. This means that a school must not treat a transgender student differently from the way it
treats other students of the same gender identity. The Departments’ interpretation is consistent with
courts’ and other agencies’ interpretations of Federal laws prohibiting sex discrimination.’

The Departments interpret Title IX to require that when a student or the student’s parent or guardian,
as appropriate, notifies the school administration that the student will assert a gender identity that
differs from previous representations or records, the school will begin treating the student consistent
with the student’s gender identity. Under Title IX, there is no medical diagnosis or treatment
requirement that students must meet as a prerequisite to being treated consistent with their gender
identity.® Because transgender students often are unable to obtain identification documents that reflect
their gender identity (e.g., due to restrictions imposed by state or local law in their place of birth or
residence),’ requiring students to produce such identification documents in order to treat them
consistent with their gender identity may violate Title IX when doing so has the practical effect of
limiting or denying students equal access to an educational program or activity.

A school’s Title IX obligation to ensure nondiscrimination on the basis of sex requires schools to provide
transgender students equal access to educational programs and activities even in circumstances in
which other students, parents, or community members raise objections or concerns. As is consistently
recognized in civil rights cases, the desire to accommodate others’ discomfort cannot justify a policy that
singles out and disadvantages a particular class of students.®

1. Safe and Nondiscriminatory Environment

Schools have a responsibility to provide a safe and nondiscriminatory environment for all students,
including transgender students. Harassment that targets a student based on gender identity,
transgender status, or gender transition is harassment based on sex, and the Departments enforce Title
IX accordingly.’ If sex-based harassment creates a hostile environment, the school must take prompt
and effective steps to end the harassment, prevent its recurrence, and, as appropriate, remedy its
effects. A school’s failure to treat students consistent with their gender identity may create or
contribute to a hostile environment in violation of Title IX. For a more detailed discussion of Title IX
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requirements related to sex-based harassment, see guidance documents from ED’s Office for Civil Rights
(OCR) that are specific to this topic.'°

2. Identification Documents, Names, and Pronouns

Under Title IX, a school must treat students consistent with their gender identity even if their education
records or identification documents indicate a different sex. The Departments have resolved Title IX
investigations with agreements committing that school staff and contractors will use pronouns and
names consistent with a transgender student’s gender identity."

3. Sex-Segregated Activities and Facilities

Title IX's implementing regulations permit a school to provide sex-segregated restrooms, locker rooms,
shower facilities, housing, and athletic teams, as well as single-sex classes under certain circumstances."
When a school provides sex-segregated activities and facilities, transgender students must be allowed to
participate in such activities and access such facilities consistent with their gender identity."

[J Restrooms and Locker Rooms. A school may provide separate facilities on the basis of sex, but
must allow transgender students access to such facilities consistent with their gender identity."* A
school may not require transgender students to use facilities inconsistent with their gender
identity or to use individual-user facilities when other students are not required to do so. A school
may, however, make individual-user options available to all students who voluntarily seek
additional privacy.”

[1 Athletics. Title IX regulations permit a school to operate or sponsor sex-segregated athletics teams
when selection for such teams is based upon competitive skill or when the activity involved is a
contact sport.’ A school may not, however, adopt or adhere to requirements that rely on overly
broad generalizations or stereotypes about the differences between transgender students and
other students of the same sex (i.e., the same gender identity) or others’ discomfort with
transgender students."” Title IX does not prohibit age-appropriate, tailored requirements based on
sound, current, and research-based medical knowledge about the impact of the students’
participation on the competitive fairness or physical safety of the sport.*

[ Single-Sex Classes. Although separating students by sex in classes and activities is generally
prohibited, nonvocational elementary and secondary schools may offer nonvocational single-sex
classes and extracurricular activities under certain circumstances.”> When offering such classes
and activities, a school must allow transgender students to participate consistent with their
gender identity.

[1 Single-Sex Schools. Title IX does not apply to the admissions policies of certain educational
institutions, including nonvocational elementary and secondary schools, and private
undergraduate colleges.”® Those schools are therefore permitted under Title IX to set their own
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sex-based admissions policies. Nothing in Title IX prohibits a private undergraduate women’s
college from admitting transgender women if it so chooses.

[J Social Fraternities and Sororities. Title IX does not apply to the membership practices of social
fraternities and sororities.”* Those organizations are therefore permitted under Title IX to set their
own policies regarding the sex, including gender identity, of their members. Nothing in Title IX
prohibits a fraternity from admitting transgender men or a sorority from admitting transgender
women if it so chooses.

[1  Housing and Overnight Accommodations. Title IX allows a school to provide separate housing on
the basis of sex.?” But a school must allow transgender students to access housing consistent with
their gender identity and may not require transgender students to stay in single-occupancy
accommodations or to disclose personal information when not required of other students.
Nothing in Title IX prohibits a school from honoring a student’s voluntary request for single-
occupancy accommodations if it so chooses.”

[1 Other Sex-Specific Activities and Rules. Unless expressly authorized by Title IX or its implementing
regulations, a school may not segregate or otherwise distinguish students on the basis of their sex,
including gender identity, in any school activities or the application of any school rule. Likewise, a
school may not discipline students or exclude them from participating in activities for appearing or
behaving in a manner that is consistent with their gender identity or that does not conform to
stereotypical notions of masculinity or femininity (e.g., in yearbook photographs, at school dances,
or at graduation ceremonies).*

4. Privacy and Education Records

Protecting transgender students’ privacy is critical to ensuring they are treated consistent with their
gender identity. The Departments may find a Title IX violation when a school limits students’ educational
rights or opportunities by failing to take reasonable steps to protect students’ privacy related to their
transgender status, including their birth name or sex assigned at birth.”® Nonconsensual disclosure of
personally identifiable information (PII), such as a student’s birth name or sex assigned at birth, could be
harmful to or invade the privacy of transgender students and may also violate the Family Educational
Rights and Privacy Act (FERPA).” A school may maintain records with this information, but such records
should be kept confidential.

[1 Disclosure of Personally Identifiable Information from Education Records. FERPA generally
prevents the nonconsensual disclosure of PIl from a student’s education records; one exception is
that records may be disclosed to individual school personnel who have been determined to have a
legitimate educational interest in the information.?” Even when a student has disclosed the
student’s transgender status to some members of the school community, schools may not rely on
this FERPA exception to disclose Pll from education records to other school personnel who do not
have a legitimate educational interest in the information. Inappropriately disclosing (or requiring
students or their parents to disclose) Pll from education records to the school community may
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violate FERPA and interfere with transgender students’ right under Title IX to be treated
consistent with their gender identity.

[1 Disclosure of Directory Information. Under FERPA's implementing regulations, a school may
disclose appropriately designated directory information from a student’s education record if
disclosure would not generally be considered harmful or an invasion of privacy.?® Directory
information may include a student’s name, address, telephone number, date and place of birth,
honors and awards, and dates of attendance.” School officials may not designate students’ sex,
including transgender status, as directory information because doing so could be harmful or an
invasion of privacy.*® A school also must allow eligible students (i.e., students who have reached
18 years of age or are attending a postsecondary institution) or parents, as appropriate, a
reasonable amount of time to request that the school not disclose a student’s directory
information.>

[1  Amendment or Correction of Education Records. A school may receive requests to correct a
student’s education records to make them consistent with the student’s gender identity. Updating
a transgender student’s education records to reflect the student’s gender identity and new name
will help protect privacy and ensure personnel consistently use appropriate names and pronouns.

o Under FERPA, a school must consider the request of an eligible student or parent to amend
information in the student’s education records that is inaccurate, misleading, or in violation of
the student’s privacy rights.** If the school does not amend the record, it must inform the
requestor of its decision and of the right to a hearing. If, after the hearing, the school does not
amend the record, it must inform the requestor of the right to insert a statement in the record
with the requestor’s comments on the contested information, a statement that the requestor
disagrees with the hearing decision, or both. That statement must be disclosed whenever the
record to which the statement relates is disclosed.*

o Under Title IX, a school must respond to a request to amend information related to a student’s
transgender status consistent with its general practices for amending other students’ records.>
If a student or parent complains about the school’s handling of such a request, the school must
promptly and equitably resolve the complaint under the school’s Title IX grievance procedures.

% %k %k
We appreciate the work that many schools, state agencies, and other organizations have undertaken to
make educational programs and activities welcoming, safe, and inclusive for all students.

Sincerely,
/s/ /s/
Catherine E. Lhamon Vanita Gupta
Assistant Secretary for Civil Rights Principal Deputy Assistant Attorney General for Civil Rights

U.S. Department of Education U.S. Department of Justice
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r0u.s.C. §§ 1681-1688; 34 C.F.R. Pt. 106; 28 C.F.R. Pt. 54. In this letter, the term schools refers to recipients of
Federal financial assistance at all educational levels, including school districts, colleges, and universities. An
educational institution that is controlled by a religious organization is exempt from Title IX to the extent that
compliance would not be consistent with the religious tenets of such organization. 20 U.S.C. § 1681(a)(3); 34 C.F.R.
§ 106.12(a).

2 Office of Management and Budget, Final Bulletin for Agency Good Guidance Practices, 72 Fed. Reg. 3432 (Jan. 25,
2007), www.whitehouse.gov/sites/default/files/omb/fedreg/2007/012507 good guidance.pdf.

*ED, Examples of Policies and Emerging Practices for Supporting Transgender Students (May 13, 2016),
www.ed.gov/oese/oshs/emergingpractices.pdf. OCR also posts many of its resolution agreements in cases
involving transgender students online at www.ed.gov/ocr/Igbt.html. While these agreements address fact-
specific cases, and therefore do not state general policy, they identify examples of ways OCR and recipients have
resolved some issues addressed in this guidance.

*34 C.F.R. §§ 106.4, 106.31(a). For simplicity, this letter cites only to ED’s Title IX regulations. DOJ has also
promulgated Title IX regulations. See 28 C.F.R. Pt. 54. For purposes of how the Title IX regulations at issue in this
guidance apply to transgender individuals, DOJ interprets its regulations similarly to ED. State and local rules
cannot limit or override the requirements of Federal laws. See 34 C.F.R. § 106.6(b).

> See, e.g., Price Waterhouse v. Hopkins, 490 U.S. 228 (1989); Oncale v. Sundowner Offshore Servs. Inc., 523 U.S. 75,
79 (1998); G.G. v. Gloucester Cnty. Sch. Bd., No. 15-2056, 2016 WL 1567467, at *8 (4th Cir. Apr. 19, 2016); Glenn v.
Brumby, 663 F.3d 1312, 1317 (11th Cir. 2011); Smith v. City of Salem, 378 F.3d 566, 572-75 (6th Cir. 2004); Rosa v.
Park W. Bank & Trust Co., 214 F.3d 213, 215-16 (1st Cir. 2000); Schwenk v. Hartford, 204 F.3d 1187, 1201-02 (9th
Cir. 2000); Schroer v. Billington, 577 F. Supp. 2d 293, 306-08 (D.D.C. 2008); Macy v. Dep’t of Justice, Appeal No.
012012082 (U.S. Equal Emp’t Opportunity Comm’n Apr. 20, 2012). See also U.S. Dep’t of Labor (USDOL), Training
and Employment Guidance Letter No. 37-14, Update on Complying with Nondiscrimination Requirements:
Discrimination Based on Gender Identity, Gender Expression and Sex Stereotyping are Prohibited Forms of Sex
Discrimination in the Workforce Development System (2015), wdr.doleta.gov/directives/attach/TEGL/TEGL 37-
14.pdf; USDOL, Job Corps, Directive: Job Corps Program Instruction Notice No. 14-31, Ensuring Equal Access for
Transgender Applicants and Students to the Job Corps Program (May 1, 2015),
https://supportservices.jobcorps.gov/Program%20Instruction%20Notices/pi 14 31.pdf; DOJ, Memorandum from
the Attorney General, Treatment of Transgender Employment Discrimination Claims Under Title VI of the Civil
Rights Act of 1964 (2014), www.justice.gov/sites/default/files/opa/press-

releases/attachments/2014/12/18/title vii_memo.pdf; USDOL, Office of Federal Contract Compliance Programs,
Directive 2014-02, Gender Identity and Sex Discrimination (2014),
www.dol.gov/ofccp/regs/compliance/directives/dir2014 02.html.

® see Lusardi v. Dep’t of the Army, Appeal No. 0120133395 at 9 (U.S. Equal Emp’t Opportunity Comm’n Apr. 1,
2015) (“An agency may not condition access to facilities—or to other terms, conditions, or privileges of
employment—on the completion of certain medical steps that the agency itself has unilaterally determined will
somehow prove the bona fides of the individual’s gender identity.”).

7 see G.G., 2016 WL 1567467, at *1 n.1 (noting that medical authorities “do not permit sex reassignment surgery
for persons who are under the legal age of majority”).

34 C.F.R. § 106.31(b)(4); see G.G., 2016 WL 1567467, at *8 & n.10 (affirming that individuals have legitimate and
important privacy interests and noting that these interests do not inherently conflict with nondiscrimination
principles); Cruzan v. Special Sch. Dist. No. 1, 294 F.3d 981, 984 (8th Cir. 2002) (rejecting claim that allowing a
transgender woman “merely [to be] present in the women’s faculty restroom” created a hostile environment);
Glenn, 663 F.3d at 1321 (defendant’s proffered justification that “other women might object to [the plaintiff]’s
restroom use” was “wholly irrelevant”). See also Palmore v. Sidoti, 466 U.S. 429, 433 (1984) (“Private biases may
be outside the reach of the law, but the law cannot, directly or indirectly, give them effect.”); City of Cleburne v.
Cleburne Living Ctr., 473 U.S. 432, 448 (1985) (recognizing that “mere negative attitudes, or fear ... are not
permissible bases for” government action).


www.whitehouse.gov/sites/default/files/omb/fedreg/2007/012507_good_guidance.pdf
www.ed.gov/oese/oshs/emergingpractices.pdf
http://www.ed.gov/ocr/lgbt.html
https://wdr.doleta.gov/directives/attach/TEGL/TEGL_37-14.pdf
https://wdr.doleta.gov/directives/attach/TEGL/TEGL_37-14.pdf
https://supportservices.jobcorps.gov/Program%20Instruction%20Notices/pi_14_31.pdf
www.justice.gov/sites/default/files/opa/press-releases/attachments/2014/12/18/title_vii_memo.pdf
www.justice.gov/sites/default/files/opa/press-releases/attachments/2014/12/18/title_vii_memo.pdf
http://www.dol.gov/ofccp/regs/compliance/directives/dir2014_02.html
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? See, e.g., Resolution Agreement, In re Downey Unified Sch. Dist., CA, OCR Case No. 09-12-1095, (Oct. 8, 2014),
www.ed.gov/documents/press-releases/downey-school-district-agreement.pdf (agreement to address harassment
of transgender student, including allegations that peers continued to call her by her former name, shared pictures
of her prior to her transition, and frequently asked questions about her anatomy and sexuality); Consent Decree,
Doe v. Anoka-Hennepin Sch. Dist. No. 11, MN (D. Minn. Mar. 1, 2012),
www.ed.gov/ocr/docs/investigations/05115901-d.pdf (consent decree to address sex-based harassment, including
based on nonconformity with gender stereotypes); Resolution Agreement, In re Tehachapi Unified Sch. Dist., CA,
OCR Case No. 09-11-1031 (June 30, 2011), www.ed.gov/ocr/docs/investigations/09111031-b.pdf (agreement to
address sexual and gender-based harassment, including harassment based on nonconformity with gender
stereotypes). See also Lusardi, Appeal No. 0120133395, at *15 (“Persistent failure to use the employee’s correct
name and pronoun may constitute unlawful, sex-based harassment if such conduct is either severe or pervasive
enough to create a hostile work environment”).

19 see, e.g., OCR, Revised Sexual Harassment Guidance: Harassment of Students by School Employees, Other
Students, or Third Parties (2001), www.ed.gov/ocr/docs/shguide.pdf; OCR, Dear Colleague Letter: Harassment and
Bullying (Oct. 26, 2010), www.ed.gov/ocr/letters/colleague-201010.pdf; OCR, Dear Colleague Letter: Sexual
Violence (Apr. 4, 2011), www.ed.gov/ocr/letters/colleague-201104.pdf; OCR, Questions and Answers on Title IX
and Sexual Violence (Apr. 29, 2014), www.ed.gov/ocr/docs/qa-201404-title-ix.pdf.

1 See, e.g., Resolution Agreement, In re Cent. Piedmont Cmty. Coll., NC, OCR Case No. 11-14-2265 (Aug. 13, 2015),
www.ed.gov/ocr/docs/investigations/more/11142265-b.pdf (agreement to use a transgender student’s preferred
name and gender and change the student’s official record to reflect a name change).

234 C.F.R. §§ 106.32, 106.33, 106.34, 106.41(b).

Y See 34 C.F.R. § 106.31.

34 C.FR. §106.33.

15 See, e.g., Resolution Agreement, In re Township High Sch. Dist. 211, IL, OCR Case No. 05-14-1055 (Dec. 2, 2015),
www.ed.gov/ocr/docs/investigations/more/05141055-b.pdf (agreement to provide any student who requests
additional privacy “access to a reasonable alternative, such as assignment of a student locker in near proximity to

the office of a teacher or coach; use of another private area (such as a restroom stall) within the public area; use of
a nearby private area (such as a single-use facility); or a separate schedule of use.”).

134 C.F.R. § 106.41(b). Nothing in Title IX prohibits schools from offering coeducational athletic opportunities.

734 C.F.R. § 106.6(b), (c). An interscholastic athletic association is subject to Title IX if (1) the association receives
Federal financial assistance or (2) its members are recipients of Federal financial assistance and have ceded
controlling authority over portions of their athletic program to the association. Where an athletic association is
covered by Title IX, a school’s obligations regarding transgender athletes apply with equal force to the association.

¥ The National Collegiate Athletic Association (NCAA), for example, reported that in developing its policy for
participation by transgender students in college athletics, it consulted with medical experts, athletics officials,
affected students, and a consensus report entitled On the Team: Equal Opportunity for Transgender Student
Athletes (2010) by Dr. Pat Griffin & Helen J. Carroll (On the Team),
https://www.ncaa.org/sites/default/files/NCLR_TransStudentAthlete%2B(2).pdf. See NCAA Office of Inclusion,
NCAA Inclusion of Transgender Student-Athletes 2, 30-31 (2011),
https://www.ncaa.org/sites/default/files/Transgender Handbook 2011 Final.pdf (citing On the Team). The On the
Team report noted that policies that may be appropriate at the college level may “be unfair and too complicated
for [the high school] level of competition.” On the Team at 26. After engaging in similar processes, some state
interscholastic athletics associations have adopted policies for participation by transgender students in high school
athletics that they determined were age-appropriate.

1934 C.F.R. § 106.34(a), (b). Schools may also separate students by sex in physical education classes during
participation in contact sports. /d. § 106.34(a)(1).

270 U.S.C. § 1681(a)(1); 34 C.F.R. § 106.15(d); 34 C.F.R. § 106.34(c) (a recipient may offer a single-sex public
nonvocational elementary and secondary school so long as it provides students of the excluded sex a “substantially


www.ed.gov/documents/press-releases/downey-school-district-agreement.pdf
www.ed.gov/ocr/docs/investigations/05115901-d.pdf
www.ed.gov/ocr/docs/investigations/09111031-b.pdf
www.ed.gov/ocr/docs/shguide.pdf
www.ed.gov/ocr/letters/colleague-201010.pdf
www.ed.gov/ocr/letters/colleague-201104.pdf
www.ed.gov/ocr/docs/qa-201404-title-ix.pdf
www.ed.gov/ocr/docs/investigations/more/11142265-b.pdf
www.ed.gov/ocr/docs/investigations/more/05141055-b.pdf
https://www.ncaa.org/sites/default/files/NCLR_TransStudentAthlete%2B(2).pdf
https://www.ncaa.org/sites/default/files/Transgender_Handbook_2011_Final.pdf
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equal single-sex school or coeducational school”).
120 U.S.C. § 1681(a)(6)(A); 34 C.F.R. § 106.14(a).
220 U.S.C. § 1686; 34 C.F.R. § 106.32.

2 See, e.g., Resolution Agreement, In re Arcadia Unified. Sch. Dist., CA, OCR Case No. 09-12-1020, DOJ Case No.
169-12C-70, (July 24, 2013), www.justice.gov/sites/default/files/crt/legacy/2013/07/26/arcadiaagree.pdf
(agreement to provide access to single-sex overnight events consistent with students’ gender identity, but allowing
students to request access to private facilities).

" See 34 C.F.R. §§ 106.31(a), 106.31(b)(4). See also, In re Downey Unified Sch. Dist., CA, supra n. 9; In re Cent.
Piedmont Cmty. Coll., NC, supra n. 11.

34 C.F.R. § 106.31(b)(7).

*®20US.C.§ 1232g; 34 C.F.R. Part 99. FERPA is administered by ED’s Family Policy Compliance Office (FPCO).
Additional information about FERPA and FPCO is available at www.ed.gov/fpco.

%720 U.S.C. § 1232g(b)(1)(A); 34 C.F.R. § 99.31(a)(1).
834 C.F.R. §§ 99.3, 99.31(a)(11), 99.37.
20 U.S.C. § 1232g(a)(5)(A); 34 C.F.R. § 99.3.

%0 Letter from FPCO to Institutions of Postsecondary Education 3 (Sept. 2009),
www.ed.gov/policy/gen/guid/fpco/doc/censuslettertohighered091609.pdf.

120 U.S.C. § 1232g(a)(5)(B); 34 C.F.R. §§ 99.3. 99.37(a)(3).
234 C.F.R. §99.20.

* 34 C.F.R. §§99.20-99.22.

3% See 34 C.F.R. § 106.31(b)(4).

34 C.F.R. § 106.8(b).



www.justice.gov/sites/default/files/crt/legacy/2013/07/26/arcadiaagree.pdf
http://www.ed.gov/fpco
www.ed.gov/policy/gen/guid/fpco/doc/censuslettertohighered091609.pdf

U.S. Department of Justice U.S. Department of Education
Civil Rights Division Office for Civil Rights

Dear Colleague Letter
Notice of Language Assistance

If you have difficulty understanding English, you may, free of charge, request language assistance
services for this Department information by calling 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877-
8339), or email us at: Ed.Language.Assistance@ed.gov.

Aviso a personas con dominio limitado del idioma inglés: Si usted tiene alguna dificultad en entender el
idioma inglés, puede, sin costo alguno, solicitar asistencia lingliistica con respecto a esta informacién
llamando al 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877-8339), o envie un mensaje de correo
electrénico a: Ed.Language.Assistance@ed.gov.

#ﬁ*: RRAARALREN: MRENERE DHECAREREX, GRIUEREGRKXREZ

HAEE S 17BN ARTE, .*%’EM&ZI%*%& HBER, ELEBERMRBEHAURERE., MRECEEZEH
OESEERFMEMET, FEHEHE 1-800-USA-LEARN (1-800-872-5327) (FEZE[E AN T EHR : 1-800-
877-8339),2k E &f: Ed.Language. ASS|stance@ed gOV,

Théng bao danh cho nhirng ngudi c6 kha nang Anh ngi han ché: Né&u quy vi gap khé khan trong viéc
hiéu Anh ngi? thi quy vi cé thé yéu cau cac dich vy ho tro ngdn ngilt cho cac tin tirc clia Bd danh cho cong
chung. Cac dich vy ho tro ngdn ngit nay déu mién phi. N&u quy vi muén biét thém chi tiét vé cac dich vu
phién dich hay théng dich, xin vui long goi s& 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877-
8339), hodc email: Ed.Language.Assistance@ed.gov.

%01 O=XE 2t S0 O E 0[6fish= 0 0{2{F0| Q24 2, us2 FE MEO| YLt

CHaf 10| X[ A MH|AE QYA = QS LICE 0| 2ot §10] X[/ MH| A= 222 NS & LT
SFO|Lt HH MH| A0 CHo XEM|SHE 27t EH RS E2, Mo = 1-800-USA-LEARN (1-800-
872-5327) &£ cci M2t 2o 018 Mo S 1-800-877-8339 EEE O|0f| Y24
Ed.Language.Assistance@ed.gov © & H2ISEA| 7| HEEf LI,

Paunawa sa mga Taong Limitado ang Kaalaman sa English: Kung nahihirapan kayong makaintindi ng
English, maaari kayong humingi ng tulong ukol dito sa inpormasyon ng Kagawaran mula sa nagbibigay ng
serbisyo na pagtulong kaugnay ng wika. Ang serbisyo na pagtulong kaugnay ng wika ay libre. Kung
kailangan ninyo ng dagdag na impormasyon tungkol sa mga serbisyo kaugnay ng pagpapaliwanag o
pagsasalin, mangyari lamang tumawag sa 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877-8339), o
mag-email sa: Ed.Language.Assistance@ed.gov.

YBegomneHue g AnL, € OrpaHMYeHHbIM 3HaHMeM aHTIMUCKOrO A3blKa: Ecau Bbl McnbITbIBaeTe
TPYAHOCTN B MOHUMaHWM aHI/IMIACKOTO A3blKa, Bbl MOXETe NONpPoCUTb, YTOObl Bam NpeaocTaBuam
nepesog, Hpopmaumm, Kotopyto MuHucrepctso ObpasoBaHUA 4OBOAMT A0 Bceobluero ceegeHuns. IToT
nepeBog npeaocrasaseTca 6ecnaatHo. Ecam Bbl xoTuTe nonyumTb 60s1ee noapobHyo MHPopmauuto 0b
yC/lyrax yCTHOro U MMCbMEHHOro nepeBoaa, 3BoHUTe no TenedoHy 1-800-USA-LEARN (1-800-872-5327)
(cnyxba gnsa cnabocnbiwalwmx: 1-800-877-8339), namn otTnpasBbTe coobLieHMe No agpecy:
Ed.Language.Assistance@ed.gov.
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mailto:Ed.Language.Assistance@ed.gov
mailto:Ed.Language.Assistance@ed.gov
mailto:Ed.Language.Assistance@ed.gov
mailto:Ed.Language.Assistance@ed.gov

U.S. Department of Justice U.S. Department of Education
Civil Rights Division Office for Civil Rights

February 22, 2017

Dear Colleague:

The purpose of this guidance is to inform you that the Department of Justice and the Department of
Education are withdrawing the statements of policy and guidance reflected in:

e Letter to Emily Prince from James A. Ferg-Cadima, Acting Deputy Assistant Secretary for
Policy, Office for Civil Rights at the Department of Education dated January 7, 2015; and

e Dear Colleague Letter on Transgender Students jointly issued by the Civil Rights Division of
the Department of Justice and the Department of Education dated May 13, 2016.

These guidance documents take the position that the prohibitions on discrimination “on the basis of
sex” in Title IX of the Education Amendments of 1972 (Title IX), 20 U.S.C. § 1681 et seq., and its
implementing regulations, see, e.g., 34 C.F.R. § 106.33, require access to sex-segregated facilities based
on gender identity. These guidance documents do not, however, contain extensive legal analysis or
explain how the position is consistent with the express language of Title IX, nor did they undergo any
formal public process.

This interpretation has given rise to significant litigation regarding school restrooms and locker rooms.
The U.S. Court of Appeals for the Fourth Circuit concluded that the term “sex” in the regulations is
ambiguous and deferred to what the court characterized as the “novel” interpretation advanced in the
guidance. By contrast, a federal district court in Texas held that the term “sex” unambiguously refers to
biological sex and that, in any event, the guidance was “legislative and substantive” and thus formal
rulemaking should have occurred prior to the adoption of any such policy. In August of 2016, the Texas
court preliminarily enjoined enforcement of the interpretation, and that nationwide injunction has not
been overturned.

In addition, the Departments believe that, in this context, there must be due regard for the primary
role of the States and local school districts in establishing educational policy.

In these circumstances, the Department of Education and the Department of Justice have decided to
withdraw and rescind the above-referenced guidance documents in order to further and more
completely consider the legal issues involved. The Departments thus will not rely on the views
expressed within them.
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Please note that this withdrawal of these guidance documents does not leave students without
protections from discrimination, bullying, or harassment. All schools must ensure that all students,
including LGBT students, are able to learn and thrive in a safe environment. The Department of
Education Office for Civil Rights will continue its duty under law to hear all claims of discrimination and
will explore every appropriate opportunity to protect all students and to encourage civility in our
classrooms. The Department of Education and the Department of Justice are committed to the
application of Title IX and other federal laws to ensure such protection.

This guidance does not add requirements to applicable law. If you have questions or are interested in
commenting on this letter, please contact the Department of Education at ocr@ed.gov or 800-421-3481
(TDD: 800-877-8339); or the Department of Justice at education@usdoj.gov or 877-292-3804 (TTY: 800-
514-0383).

Sincerely,
/s/ /s/
Sandra Battle T.E. Wheeler, Il
Acting Assistant Secretary for Civil Rights Acting Assistant Attorney General for Civil Rights

U.S. Department of Education U.S. Department of Justice
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Offtce of the Attornep General
Washington, D. €. 20530
December 15, 2014

MEMORANDUM

TO: UNITED STATES ATTORNEYS
HEADS OF DEPARTMENT COMRQNENTS

FROM: THE ATTORNEY GENERAL

SUBJECT: Treatment of Transgender Employment Discrimination Claims
Under Title VII of the Civil Rights Act of 1964

Title VII of the Civil Rights Act of 1964 makes it unlawful for employers to discriminate
in the employment of an individual “because of such individual’s . . . sex.” 42 U.S.C. § 2000e-
2(a) (prohibiting discrimination by private employers and by state and local governments); 42
U.S.C. § 2000e-16(a) (providing that personnel actions by federal agencies “shall be made free
from any discrimination based on ... sex”). Title VII’s prohibition of sex discrimination is a
strong and vital principle that underlies the integrity of our workforce. In a variety of judicial
and administrative contexts, however, questions have arisen concerning the appropriate legal
standard for establishing claims of gender identity discrimination, including discrimination
claims raised by transgender employees.’

Many courts have recognized that gender identity discrimination claims may be
established under a “sex-stereotyping” theory. Following the Supreme Court’s decision in Price
Waterhouse v. Hopkins, 490 U.S. 228 (1989), courts have interpreted Title VII’s prohibition of
discrimination because of “sex” as barring discrimination based on a perceived failure to
conform to socially constructed characteristics of males and females. See, e.g., Smith v. City of
Salem, 378 F.3d 566 (6th Cir. 2004); Rosa v. Park West Bank & Trust Co., 214 F.3d 213 (1st
Cir. 2000); see also Glenn v. Bromby, 663 F.3d 1312 (11th Cir. 2011). But courts have reached
varying conclusions about whether discrimination based on gender identity in and of itself—
including transgender status—constitutes discrimination based on sex. Compare Schroer v.
Billington, 577 F. Supp. 2d 293 (D.D.C. 2008), with Etsitty v. Utah Transit Auth., 502 F.3d 1215
(10th Cir. 2005).

The federal government’s approach to this issue has also evolved over time. In 2006, the
Department stated in litigation that Title VII’s prohibition of discrimination based on sex did not
cover discrimination based on transgender status or gender identity per se; the district court
rejected that position. See Schroer, 577 F. Supp. 2d at 293. Subsequently, in 2011, the Office of

! Guidance from the Office of Personnel Management states that “[t]ransgender individuals are
people with a gender identity that is different from the sex assigned to them at birth,” and defines
“gender identity” as an individual’s “internal sense of being male or female.” See
http://www.opm.gov/diversity/Transgender/Guidance.asp.
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Personnel Management issued guidance announcing that the federal government’s policy of
providing a workplace free of discrimination based on sex includes a prohibition against
discrimination based on gender identity. In 2012, the Equal Employment Opportunity
Commission ruled that discrimination on the basis of gender identity is discrimination on the
basis of sex. Macy v. Holder, Appeal No. 0120120821 (EEOC April 20, 2012). More recently,
the President announced that discrimination based on gender identity is prohibited for purposes
of federal employment and government contracting. See Executive Order 13672 (July 21, 2014);
see also U.S. Dep’t of Labor Directive 2014-02 (August 19, 2014).

After considering the text of Title VII, the relevant Supreme Court case law interpreting
the statute, and the developing jurisprudence in this area, | have determined that the best reading
of Title VII’s prohibition of sex discrimination is that it encompasses discrimination based on
gender identity, including transgender status. The most straightforward reading of Title VII is
that discrimination “because of . . . sex” includes discrimination because an employee’s gender
identification is as a member of a particular sex, or because the employee is transitioning, or has
transitioned, to another sex. As the Court explained in Price Waterhouse, by using “the simple
words ‘because of,’ . . . Congress meant to obligate” a Title VII plaintiff to prove only “that the
employer relied upon sex-based considerations in coming to its decision.” 490 U.S. at 241-242.
It follows that, as a matter of plain meaning, Title VII’s prohibition against discrimination
“because of . . . sex” encompasses discrimination founded on sex-based considerations, including
discrimination based on an employee’s transitioning to, or identifying as, a different sex
altogether. Although Congress may not have had such claims in mind when it enacted Title VII,
the Supreme Court has made clear that Title VII must be interpreted according to its plain text,
noting that “statutory prohibitions often go beyond the principal evil to cover reasonably
comparable evils, and it is ultimately the provisions of our laws rather than the principal
concerns of our legislators by which we are governed.” Oncale v. Sundowner Offshore Servs.,
523 U.S. 75, 79 (1998).

For these reasons, the Department will no longer assert that Title VII’s prohibition
against discrimination based on sex does not encompass gender identity per se (including
transgender discrimination).” This memorandum is not intended to otherwise prescribe the
course of litigation or defenses that should be raised in any particular employment discrimination
case. The application of Title VII to any given case will necessarily turn on the specific facts at
hand. My hope, however, is that this clarification of the Department’s position will foster
consistent treatment of claimants throughout the government, in furtherance of this Department’s
commitment to fair and impartial justice for all Americans.

If you have questions about this memorandum or its application in a case, please contact
your Civil Chief or your Component’s Front Office.

2 «Sex-stereotyping” remains an available theory under which to bring a Title VII claim,
including a claim by a transgender individual, in cases where the evidence supports that theory.

2
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Office of the Attoroey General
Was hington, B, €. 20530

October 4, 2017

MEMORANDUM

IO UNITED STATES ATTORNEYS
HEADS OF DEPARTMENT COMPONENTS

FROM: THE ATTORNEY GENERAL

SUBJECT: Revised Treatment of Transgender Employment Discrimination Claims
Under Title VII of the Civil Rights Act of 1964

Title VII of the Civil Rights Act of 1964 makes it unlawful for employers to
discriminate in the employment of an individual “because of such individual’s . . . sex.”
42 U.S.C. § 2000e-2(a) (prohibiting discrimination by private employers and by state and
local governments); 42 U.S.C. § 2000e-16(a) (providing that personnel actions by federal
agencies “shall be made free from any discrimination based on . . . sex”). Title VII’s
prohibition of sex discrimination is a strong and vital principle that underlies the integrity
of our workforce.

The question of whether Title VII’s prohibition on sex discrimination
encompasses discrimination based on gender identity per se, including discrimination
against transgender individuals, arises in a variety of contexts. In a December 15, 2014,
memorandum, Attorney General Holder concluded that Title VII does encompass such
discrimination, based on his view that Title VII prohibits employers from taking into
account “sex-based considerations.” Memo. at 2; see also id. at 1 n.1 (defining “gender
identity” and “transgender individuals®).

Although federal law, including Title VII, provides various protections to
transgender individuals, Title VII does not prohibit discrimination based on gender
identity per se. This is a conclusion of law, not policy. The sole issue addressed in this
memorandum is what conduct Title VII prohibits by its terms, not what conduct should
be prohibited by statute, regulation, or employer action. As a law enforcement agency,
the Department of Justice must interpret Title VII as written by Congress.

Title VII expressly prohibits discrimination “because of . . . sex” and several other’
protected traits, but it does not refer to gender identity. “Sex” is ordinarily defined to
mean biologically male or female. See, e.g., Etsitty v. Utah Transit Auth., 502 F.3d 1215,
1221-22 (10th Cir. 2007); Hively v. Ivy Tech Cmty. Coll., 853 F.3d 339, 362 (7th Cir.
2017) (en banc) (Sykes, J., dissenting) (citing dictionaries). Congress has confirmed this
ordinary meaning by expressly prohibiting, in several other statutes, “gender identity”
discrimination, which Congress lists in addition to, rather than within, prohibitions on
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discrimination based on “sex” or “gender.” See, e.g., 18 U.S.C. § 249(a)(2); 42 U.S.C.

§ 13925(b)(13)(A). Furthermore, the Supreme Court has explained that “[t]he critical
issue, Title VII’s text indicates, is whether members of one sex are exposed to
disadvantageous terms or conditions of employment [or other employment actions] to
which members of the other sex are not exposed.” Oncale v. Sundowner Offshore Servs.,
Inc., 523 U.S. 75, 80 (1998). Although Title VII bars “sex stereotypes” insofar as that
particular sort of “sex-based consideration[ ]” causes “disparate treatment of men and
women,” Price Waterhouse v. Hopkins, 490 U.S. 228, 242, 251 (1989) (plurality op.),
Title VII is not properly construed to proscribe employment practices (such as sex-
specific bathrooms) that take account of the sex of employees but do not impose different
burdens on similarly situated members of each sex, see, e.g., Jespersen v. Harrah's
Operating Co., Inc., 444 F.3d 1104, 1109-10 (9th Cir. 2006) (en banc).

Accordingly, Title VII’s prohibition on sex discrimination encompasses
discrimination between men and women but does not encompass discrimination based on
gender identity per se, including transgender status. Therefore, as of the date of this
memorandum, which hereby withdraws the December 15, 2014, memorandum, the
Department of Justice will take that position in all pending and future matters (except
where controlling lower-court precedent dictates otherwise, in which event the issue
should be preserved for potential further review).

The Justice Department must and will continue to affirm the dignity of all people,
including transgender individuals. Nothing in this memorandum should be construed to
condone mistreatment on the basis of gender identity, or to express a policy view on
whether Congress should amend Title VII to provide different or additional protections.
Nor does this memorandum remove or reduce the protections against discrimination on
the basis of sex that Congress has provided all individuals, including transgender
individuals, under Title VII. In addition, the Matthew Shepard and James Byrd, Jr., Hate
Crimes Prevention Act and the Violence Against Women Reauthorization Act prohibit
gender identity discrimination along with other types of discrimination in certain
contexts. 18 U.S.C. § 249(a)(2); 42 U.S.C. § 13925(b)(13)(A). The Department of
Justice has vigorously enforced such laws, and will continue to do so, on behalf of all
Americans, including transgender Americans.

If you have questions about this memorandum or its application in a case, please
contact your Civil Chief or your Component’s Front Office.
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1157111 CONGRIESS
18T SESSION S. 1

To prohibit diserimination on the basis of sex; gender identity, and sexual
orientation, and for other purposes.

IN TIIE SENATE OF THE UNITED STATES
May 2, 2017

Mr. MERKLEY (for himself, Ms. BALDWIN, Mr. BOOKER, Mr. BrNNET, M
BLUMENTIIAL, Mr. BrROWN, Ms. CANTWELL, Mr. CARDIN, M. CARPER,
My, Casey, Mr. Coons, Ms. CorTEz Masto, Ms. DUCRWORTIL My
DURBIN, Mrs. FEINSTEIN, Mr. FRANKEN, Mrs. GILLIBRAND, Ms. IaAR-
RIs, Ms. ITassan, Mr. HmiNrICT, Ms. ITerrkampe, Ms. ITiroxo, M
Kaing, Mr. King, Ms. KLOBUCIIAR, Mr. Lmany, Mr. MaARKEY, Mrs.
McCAsKILL, Mr. MENENDEZ, Mr. MURPHY, Mrs, MURRAY, Mr. NELSON,
Mr. PrTiERS, Mr. REED, Mr, SANDERS, Mr. SCHATZ, Mr. SCITUMBER,
Mrs. SHAIIEEN, Ms. STABENOW, Mr. TrESTER, Mr. Ubnarnn, Mr. Vax
HoLLEN, Mr. WARNER, Ms. WaARREN, Mr. WIOTEIOUSE, and M.
WYDEN) introduced the following bill; which was read twice and referred
to the Committee on the Judiciary

A BILL

To prohibit diserimination on the basis of sex, gender
identity, and sexual orientation, and for other purposes.
1 Be it enacted by the Senate and House of Representa-
2 tiwes of the United States of America in Congress assembled,
3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the “Iiquality Acet”.
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2
1 SEC. 2. FINDINGS AND PURPOSE.

2 (a) FINDINGS.—Congress finds the following:

3 (1) Diserimination can occur on the basis of the
4 sex, sexual orientation, gender identity, or preg-
5 nancey, childbirth, or a related medical condition of
6 an individual, as well as because of sex-based sterco-
[/ types. lach of these factors alone can serve as the
8 basis for diserimination, and cach is a form of sex
9 diserimination.

10 (2) A single instance of diserimination may
il have more than one basis. For example, diserimina-
12 tion against a married samec-sex couple could he
13 based on the sex stercotype that marriage should
14 only be between heterosexual couples, the sexual ori-
15 entation of the two individuals in the couple, or
16 both. Diserimination against a pregnant lesbian
g could be based on her sex, her sexual orientation,
18 her pregnancy, or on the basis of multiple factors.
19 (3) Lesbian, gay, bisexual, and transgender (re-
20 ferred to as “LGBT”) people commonly expericnce
21 diserimination i securing access to publie aceom-
22 modations—including restaurants, stores, places of
23 or establishments that provide entertainment, and
24 transportation. Iorms of diserimmation include the
25 exclusion and demal of cutry, uncqual or unfair
26 treatment, harassment, and violence. This diserimi-

*S 1006 IS



Case 3:17-cv-00739-TJC-JBT Document 106-5 Filed 11/29/17 Page 3 of 24 PagelD 2575

3

1 nation prevents the full participation of LGB™T peo-
2 ple 1 society and disrupts the free flow of com-
3 meree.

4 (4) Women also face diserimination, in estab-
5 lishments such as stores and restaurants, and places
6 or establishments that provide other goods or serv-
7 ices, such as cntertainment or transportation, in-
8 cluding sexual harassment, differential pricing, and
9 denial of services beecause they are pregnant or
10 breastfeeding.

11 (5) Regular and ongomg diserimination against
12 LGBT people, as well as women, in acceessing publie
13 accommodations contributes to negative social and
14 economic outcomes.

15 (6) The discredited practice known as “conver-
16 sion therapy” is a form of diserimination that harms
17 LGBT people by undermining individuals sense of
18 sclf worth, inereasing suicide ideation and substance
19 abuse, exacerbating family conflict, and contributing
20 to second class status.
21 (7) Both LGB'T people and women face wide-
22 spread diserimination i employment and various
23 services, ineluding by entities that recetve Iederal fi-
24 nancial assistance. Such diserimination—

S 1006 IS



Case 3:17-cv-00739-TJC-JBT Document 106-5 Filed 11/29/17 Page 4 of 24 PagelD 2576

4

1 (A) is particularly troubling and inappro-
2 priate for programs and services funded wholly
3 or in part by the Federal Government;

4 (B) undermines national progress toward
5 equal treatment regardless of sex, sexual ori-
6 entation, or gender identity; and

7 (C) 1s meconsistent with the constitutional
8 principle of equal protection under the Four-
9 teenth Amendment of the Constitution of the
10 United States.

11 (8) Workers who are LGB, or are pereeived to
12 be LGBT, have been subjected to a history and pat-
13 tern of persistent, widespread, and pervasive dis-
14 crimination on the bases of sexual orientation and
15 gender identity by private sector employers and Fed-
16 eral, State, and local government employers.

17 (9) Numcrous provisions of Federal law ex-
18 pressly prohibit diserimination on the basis of sex,
19 and Federal agencies and courts have correetly -
20 terpreted these prohibitions on sex diserimination to
21 mclude diserimination based on sexual orientation,
22 gender identity, and sex stercotypes. In particular,
23 the HKqual Employment Opportunity Commission
24 correetly interpreted title VII of the Civil Rights Act
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1 of 1964 in Macy v. Ilolder, Baldwin v. Foxx, and
2 Lusardi v. Mellugh.

3 (10) The absence of explicit prohibitions of dis-
4 crimination on the basis of sexual orientation and
5 gender 1dentity under Federal statutory law, as well
6 as the existence of legislative proposals that would
7 have provided such explicit prohibitions, has led
8 some courts to conclude incorrectly that current
9 Federal laws prohibiting sex diserimination do not
10 prohibit diserimination on the basis of sexual ort-
11 entation and gender identity. It has also created un-
12 certainty for employers and other entities covered by
13 Federal nondiserimination laws and caused unneces-
14 sary hardships for LGB'T individuals.

15 (11) LGBT people often face diserimination
16 when seeking to rent or purchase housing, as well as
17 m every other aspeet of obtaining and maintaining
18 housing. LGB'T people in same-sex relationships are
19 often diseriminated against when two names associ-
20 ated with one gender appear on a housing applica-
21 tion, and transgender people often encounter dis-
22 erimination when eredit checks or inquiries reveal a
23 former name.
24 (12) National surveys, including a study com-
25 missioned by the Department of Ilousing and Urban
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1 Development,  show  that  housing  diserimination
2 against LGBT pecople is very prevalent. For in-
3 stance, when same-sex couples inquire about housing
4 that is available for rent, they are less likely to re-
5 ceive positive responses from landlords. According to
6 other studies, transgender people have half the
7 homeownership rate of non-transgender people and
8 about 1 i 5 transgender people experiecnce home-
9 lessness.

10 (13) As a result of the absence of explicit prohi-
11 bitions against diserimination on the basis of sexual
12 orientation and gender identity, credit applicants
13 who are LGBT, or perceived to be LGB, have un-
14 equal opportunities to establish credit. LGBT people
15 can experience being denied a mortgage, credit card,
16 student loan, or many other types of credit simply
17 because of their sexual orientation or gender iden-
18 tity.

19 (14) Numerous studies demonstrate that LGBT
20 people, especially transgender people and women, are
21 cconomically disadvantaged and at a higher risk for
22 poverty compared with other groups of people.
23 (15) The right to an impartial jury of one’s
24 peers and the reciprocal right to jury service are
25 fundamental to the free and democratic system of
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i

justice i the United States and are based in the
Bill of Rights. There is, however, an unfortunate
and long-documented history in the United States of
attorneys diseriminating against LGBT individuals,
or those perceived to be LGBT, in jury seleetion.
Failure to bar peremptory challenges based on the
actual or perceived sexual orientation or gender
identity of an individual not only erodes a funda-

mental right, duty, and obligation of being a citizen

S O 0 9 N AWM

of the United States, but also unfairly creates a sce-
11 ond class of citizenship for LGBT vietims, witnesses,
12 plaintiffs, and defendants.

13 (b) PURPOSE.—It is the purpose of this Act to ex-
14 pand as well as clarify, confirm and create greater consist-
15 eney in the proteetions against diserimination on the basis
16 of all covered characteristics and to provide guidance and
17 notice to individuals, organizations, corporations, and
18 agencies regarding their obligations under the law.

19 SEC. 3. PUBLIC ACCOMMODATIONS.

20 (a) PROIIBITION ON DISCRIMINATION OR SEGREGA-
21 TION IN PUBLIC ACCOMMODATIONS.—Scetion 201 of the

22 Civil Rights Act of 1964 (42 U.S.C. 2000a) is amended

23 (1) in subsection (a), by inserting “sex, sexual
24 orientation, gender identity,” before “or national ori-
25 gin’’; and
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1 (2) 1n subscction (bh)—
2 (A) in paragraph (3), by striking ‘“‘sta-
3 dium” and all that follows and inserting “‘sta-
4 dium or other place of or establishment that
5 provides exhibition, entertainment, recreation,
6 exereise, amusement, gathering, or display;”’;
7 (B) by redesignating paragraph (4) as
8 paragraph (6); and
9 (C) by inserting after paragraph (3) the
10 following:
11 “(4) any cstablishment that provides a good,
12 service, or program, including a store, shopping cen-
13 ter, online retailer or service provider, salon, bank,
14 gas station, food bank, service or care center, shel-
15 ter, travel agency, or funcral parlor, or establish-
16 ment that provides hecalth care, accounting, or legal
17 serviees;
18 “(5) any train service, bus serviee, car serviee,
19 taxi serviee, airline service, station, depot, or other
20 place of or establishment that provides transpor-
21 tation serviee; and”.
22 (b) PROHIBITION OX DISCRIMINATION OR SEGREGA-

23 110N UNDER Law.—Scetion 202 of such Act (42 U.S.C.
24 2000a-1) is amended by inserting “‘sex, sexual orienta-

25 tion, gender identity,” before “or national origin”.
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1 (¢) RUuLE OF CoNSTRUCTION.—Title II of such Act
2 (42 U.S.C. 2000a ct seq.) is amended by adding at the
3 end the following:
4 “SEC. 208. RULE OF CONSTRUCTION.
5 “A reference in this title to an establishment—
6 “(1) shall be construed to melude an mdividual
7 whose operations affect commeree and who is a pro-
8 vider of a good, service, or program; and
9 “(2) shall not be construed to be limited to a

10 physical facility or place.”.

11 SEC. 4. DESEGREGATION OF PUBLIC FACILITIES.

12 Scetion 301(a) of the Civil Rights Act of 1964 (42
13 U.S.C. 2000b(a)) is amended by inserting ‘“‘sex, sexual ori-
14 entation, gender identity,”” before “or national origin”.

15 SEC. 5. DESEGREGATION OF PUBLIC EDUCATION.

16 (a) DEFINITIONS.—Section 401(b) of the Civil Rights

17 Act of 1964 (42 U.S.C. 2000¢(b)) is amended by inserting
18 *, sexual orientation, gender identity,” before “or national

sty
19 origin’.

20 (b) CIVIL ACTIONS BY TIIE ATTORNEY GENERALL.
21 Seetion 407 of such Act (42 U.S.C. 2000c¢-6) is amended,
22 1n subsection (a)(2), by inserting “, sexual orientation,
23 gender identity,” before “or national origin”.

24 (¢) CLASSIFICATION AND ASSIGNMENT.—Scction 410

25 of such Act (42 U.S.C. 2000¢-9) is amended by inserting

*S 1006 IS
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—

“, sexual orientation, gender identity,” before “or national
origin’’,
SEC. 6. FEDERAL FUNDING.

Scetion 601 of the Civil Rights Act of 1964 (42
U.S.C. 2000d) is amended by inserting “sex, sexual ori-
entation, gender identity,” before “or national origin,”.
SEC. 7. EMPLOYMENT.

(a) RULES oF CONSTRUCTION.—Title VII of the

Civil Rights Act of 1964 is amended by inserting after

o O oo ~ (@) W EEN W [\

—_

seetion 701 (42 U.S.C. 2000¢) the following:

p—
p—

“SEC. 701A. RULES OF CONSTRUCTION.

—
[\)

“Section 1106 shall apply to this title except that for

—
(8]

purposes of that application, a refercnee in that section

o
B~

to an ‘unlawful practice’ shall be considered to be a ref-

—
(9}

erence to an ‘unlawful employment practice’.”.

Section

—_
(@)}

(b) UNLAWFUL EMPLOYMENT PRACTICES.

—_
~J]

703 of the Civil Rights Act of 1964 (42 U.S.C. 2000c¢—

Ju—
oo

2) 1s amended

[S—
O

1) in the section header, by striking “SEX.”
) ) )

[\
e

and inserting “SEX, SEXUAL ORIENTATION, GENDER

[\
—

IDENTITY,";

)

N
[\

(2) except 1n subsection (e), by striking “‘sex,

[\
(O8]

cach place it appears and inserting ‘“‘sex, sexual ori-

entation, gender identity,”;

)
~
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1 (3) in subscetion (¢)(1), by striking “‘enter-
prise,” and inserting “enterprise, if, in a situation in
which sex is a bona fide occupational qualification,
mdividuals are recognized as qualified in aceordance

with their gender identity,”’; and

2

3

4

5

6 (4) n subsection (), by striking “sex” the sce-
7 ond place it appears and nserting “sex, sexual ori-
8 entation, gender identity,”.

9 (¢) OTHER UNLAWFUL EMPLOYMENT PRACTICES.—
0 Section 704(b) of the Civil Rights Act of 1964 (42 U.S.C.

11 2000e-3(b)) 1s amended—

12 (1) by striking “sex,” the first place it appears
13 and inserting ‘“‘sex, sexual orientation, gender iden-
14 tity,”; and

15 (2) by striking “employment.” and inserting
16 “employment, if, in a situation in which sex is a

o ) )
17 bona fide occupational qualification, mdividuals are
?
18 recognized as qualified in accordance with their een-
o )

19 der identity.”.

20 d) Cramns.—Section 706(2)(2)(A) of the Civil

o

21 Rights Act of 1964 (2000c-5(g)(2)(A)) is amended by
22 striking “‘sex,” and inserting “sex, sexual orientation, gen-

by

23 der identity,”’.
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1 (¢) EMPLOYMENT BY FEDERAL GOVERNMENT.—Scc-
tion 717 of the Civil Rights Act of 1964 (42 U.S.C.

2000¢-16) 18 amended

(1) in subscetion (a), by striking “sex,” and in-

serting “‘sex, sexual orientation, gender identity,”;

2) 1n subsection (¢), by striking “sex’”” and in-
] o t)

?)

2
3
4
5
6 and
7
8 serting “‘sex, sexual orientation, gender identity,”.
9 (fy GOVERNMENT EMPLOYEE Rigrirs ACT OF
10 1991.—The Government Employee Rights Act of 1991

11 (42 U.S.C. 2000e-16a et seq.) is amended

12 (1) in section 301(b), by striking “‘sex,” and in-
13 serting ‘‘sex, sexual orientation, gender identity,”’;

> b) PR = O
14 2) 1n section 302(a)(1), by striking “‘sex,” and

) . D ?

15 inserting ‘‘sex, sexual orientation, gender identity,”;
16 and
17 (3) by adding at the end the following:

18 “SEC. 305. RULES OF CONSTRUCTION AND CLAIMS.

19 “Sections 1101(b), 1106, and 1107 of the Civil
20 Rights Act of 1964 shall apply to this title except that
21 for purposes of that application, a reference in that secetion
22 1106 to ‘race, color, religion, sex, sexual orientation, gen-
23 der identity, or national origin’ shall be considered to be
24 a reference to ‘race, color, religion, sex, sexual orientation,

25 eender identity, national origin, age, or disability’.”’.
] W ) y o &
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1 (g) CONGRESSIONAL  ACCOUNTABILITY ACT OF
2 1995 —The Congressional Accountability Act of 1995 (2
3 U.S.C. 1301 et seq.) 1s amended—
4 (1) In scetion 201(a)(1) (2 U.S.C. 1311(a)(1))
5 by inserting “sexual orientation, gender identity,”
6 before “or national origin,”; and
7 (2) by adding at the end of title 11 (42 U.S.C.
8 1311 ct seq.) the following:
9 “SEC. 208. RULES OF CONSTRUCTION AND CLAIMS.
10 “Sections 1101(b), 1106, and 1107 of the Civil

11 Rights Act of 1964 shall apply to section 201 (and reme-
12 dial provisions of this Act related to section 201) except
13 that for purposes of that application, a reference in that
14 section 1106 to ‘race, color, religion, sex, sexual orienta-
15 tion, gender identity, or national origin’ shall be consid-
16 cred to be a reference to ‘race, color, religion, sex, sexual
17 orientation, gender identity, national origin, age, or dis-
18 ability’.”.

19 (h) Crvin, SERVICE REFORM ACT OF 1978.—Chapter

20 23 of title 5, United States Code, is amended

21 (1) in scction 2301(b)(2), by striking “sex,”
22 and inserting ‘‘sex, sexual orientation, gender iden-
23 tity,”’;

24 (2) m seetion 2302—
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—_

(A) in subsecction (b)(1)(A), by inserting
“sexual orientation, gender identity,” before “or
national origin,”’; and

(B) in subscetion (d)(1), by inserting “sex-

bl

ual orientation, gender identity,” before “or na-
tional origin;”’; and
3) by adding at the end the following:

o o f=

“SEC. 2307. RULES OF CONSTRUCTION AND CLAIMS.

O 0 N N R W

“Sections 1101(b), 1106, and 1107 of the Civil

—
)

Rights Act of 1964 shall apply to this chapter (and reme-

[y
—

dial provisions of this title related to this chapter) except

—_
[\

that for purposes of that application, a reference in that

—_
(O8]

seetion 1106 to ‘race, color, religion, sex, sexual orienta-

ju—
N

tion, gender identity, or national origin’ shall be consid-

—_
[9))

ered to be a reference to ‘race, color, rehigion, sex, sexual

—
(@)

orientation, gender identity, national origin, age, a handi-

—
~J

capping condition, marital status, or political affiliation’.”.

—_
0

SEC. 8. INTERVENTION.

—
O

Scetion 902 of the Civil Rights Act of 1964 (42

[\
=}

U.S.C. 2000h-2) is amended by inserting ¢, sexual ori-
a tor) ’

[\®]
—

entation, gender identity,” hefore “or national origin,”.

N
[\

SEC. 9. MISCELLANEOUS.

[\
(O8]

Title XTI of the Civil Rights Aet of 1964 1s amended—
24 (1) by redesignating scetions 1101 through

25 1104 (42 U.S.C. 2000h et seq.) and sections 1105
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1 and 1106 (42 U.S.C. 2000h=5, 2000h—6) as sections
2 1102 through 1105 and scetions 1108 and 1109, re-
3 spectively;

4 (2) by mserting after the title heading the fol-
5 lowing:

6 “SEC. 1101. DEFINITIONS AND RULES.

7 “(a) DEFINTTIONS.—In titles 1T, I, IV, VI, VII, and
8 IX (referred to mdividually in seetions 1106 and 1107 as
9 a ‘covered title’):

10 “(1) RACE; COLOR; RELIGION; SEX; SEXUAL
11 ORIENTATION; GENDER IDENTITY; NATIONAL ORI-
12 GIN.—The term ‘race’, ‘color’, ‘religion’, ‘sex’, ‘sex-
13 ual orientation’, ‘gender identity’, or ‘national ori-
14 gin’, used with respect to an individual, includes
15 “(A) the race, color, religion, sex, sexual
16 orientation, gender identity, or national origin,
17 respeetively, of another person with whom the
18 individual is associated or has been associated,;
19 and
20 “(B) a pereeption or belief, even if nac-
21 curate, concerning the race, color, religion, sex,
22 sexual orientation, gender identity, or national
23 origin, respectively, of the idividual.
24 “(2) GENDER IDENTITY.—The term ‘gender
25 identity’ means the gender-related identity, appear-
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1 ance, mannerisms, or other gender-related character-
2 istics of an individual, regardless of the individual’s
3 designated sex at birth.

4 “(3) INCLUDING.—The term ‘including’” means
5 including, but not hmited to, consistent with the
6 term’s standard meaning in Federal law.

7 “(4) SEX.—The term ‘sex’ includes

8 “(A) a sex stereotype;

9 “(B) pregnancy, childbirth, or a related
10 medical condition; and
11 “(C) sexual orientation or gender identity.
12 “(H) SEXUAL ORIENTATION.—The term ‘sexual
13 orientation’ means homosexuality, heterosexuality, or
14 bisexuality.

15 “(b) RUuLES.—In a covered title referred to mm sub-

16 section (a)—

17 “(1) (with respect to sex) pregnancy, childbirth,
18 or a related medical condition shall not receive less
19 favorable trecatment than other physical conditions;
20 and

21 “(2) (with respect to gender identity) an indi-
22 vidual shall not be denied aceess to a shared facility,
23 including a restroom, a locker room, and a dressing
24 room, that is in accordance with the individual’s
25 gender identity.”’; and
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1 (3) by inserting after section 1105 the fol-
lowing:
“SEC. 1106. RULES OF CONSTRUCTION.
“(a) SEX.—Nothing in section 1101 or the provisions

of a covered title incorporating a term defined or a rule

“(1) to limit the protection against an unlawful
practice on the basis of pregnancy, childbirth, or a

2

3

4

5

6 specified in that seetion shall be construed
7

8

9 related medical condition provided by section 701(k);
0

1 or

11 “(2) to limit the protection against an unlawful
12 practice on the basis of sex available under any pro-
13 vision of Federal law other than that covered title,
14 prohibiting a practice on the basis of sex.

15 “(b) CLAIMS AND REMEDIES NOT PRECLUDED.—

16 Nothing in section 1101 or a covered title shall be con-
17 strued to Iimit the claims or remedies available to any indi-
18 wvidual for an unlawful practice on the basis of race, color,
19 religion, sex, sexual orientation, gender identity, or na-
20 tional origin including claims brought pursuant to section
21 1979 or 1980 of the Revised Statutes (42 U.S.C. 1983,
22 1985) or any other law, including a Federal law amended
23 Dby the KKquality Act, regulation, or policy.

24 “(e¢) NO NEGATIVE INFERENCE.—Nothing in section

25 1101 or a covered title shall be construed to support any
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p—

mference that any Federal law prohibiting a practice on
the basis of sex does not prohibit diserimination on the
basis of pregnancy, childbirth, or a related medical condi-
tion, sexual orientation, gender identity, or a sex sterco-
type.
“SEC. 1107. CLAIMS.

“The Religious Freedom Restoration Act of 1993 (42
U.S.C. 2000bb et seq.) shall not provide a eclaim con-
or a defense to a claim under, a covered title,

cerning

ni

S O o NN N B LN

—

or provide a basis for challenging the appheation or en-

p—d
[u—

forecement of a covered title.”.

—_
[\

SEC. 10. HOUSING.

[
(O8]

(a) FAIR IToUSING AcT.—The Fair Iousing Act (42

—
N

U.S.C. 3601 et seq.) is amended

p—
[

(1) in section 802, by adding at the end the fol-

[
(@)

lowing:

—_—
~J

“(p) ‘Gender identity’, ‘sex’, and ‘sexual orientation’

[a—
o0

have the meanings given those terms i section 1101(a)

—_
\O

of the Civil Rights Act of 1964.

4 Y

“(q) ‘Race’, ‘color’, ‘religion’, ‘sex’; ‘sexual orienta-

oN
- O

tion’, ‘gender identity’, ‘handicap’, ‘familial status’, or ‘na-

[\
[\®]

tional origin’, used with respeet to an individual, in-

[\
(98]

cludes

\®)
~

“(1) the race, color, religion, sex, sexual ori-

[\®)
n

entation, gender identity, handicap, familial status,
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1 or national origin, respectively, of another person
2 with whom the individual is associated or has been
3 associated; and
4 “(2) a pereeption or belief, even if inaceurate,
5 concerning the race, color, religion, sex, sexual ori-
6 cutation, gender identity, handicap, familhal status,
7 or national origin, respectively, of the individual.”’;
8 (2) in seetion 804, by inserting “sexual orienta-
9 tion, gender identity,” after “scx,” each place that
10 term appears;
11 (3) in seetion 805, by inserting “‘sexual orienta-
12 tion, gender identity,” after “sex,” cach place that
13 term appears;
14 (4) in scetion 806, by mserting “sexual orienta-
15 tion, gender identity,” after “sex,”’;
16 (5) m scetion 808(e)(6), by inserting “sexual
17 orientation, gender identity,” after “sex,”’; and
18 (6) by adding at the end the following:
19 «“SEC. 821. RULES OF CONSTRUCTION.
20 “Sections 1101(b) and 1106 of the Civil Rights Act
21 of 1964 shall apply to this title and section 901, exeept
22 that for purposes of that application, a reference in that
23 seetion 1101(b) or 1106 to a ‘covered title” shall be consid-
24 cred a reference to ‘this title and seetion 9017,
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1 “SEC. 822. CLAIMS.
“Section 1107 of the Civil Rights Act of 1964 shall
apply to this title and section 901, except that for pur-
poses of that application, a reference in that seetion 1107

to a ‘covered title’ shall bhe considered a refercence to ‘this

2

3

4

5

6 title and section 9017.7,
7 (b) PREVENTION OF INTIMIDATION IN FAIR HOUS-
8 ING CASES.—Scction 901 of the Civil Rights Act of 1968
9 (42 U.S.C. 3631) is amended by inserting “sexual orienta-
10 tion (as such term is defined in seetion 802 of this Act),
1T gender identity (as such term is defined in section 802
12 of this Act),” after “sex,” cach place that term appears.
13 SEC. 11. EQUAL CREDIT OPPORTUNITY.

14 (a) PROHIBITED DISCRIMINATION.—Section
15 701(a)(1) of the Equal Credit Opportunity Act (15 U.S.C.
16 1691(a)(1)) is amended by inserting “‘sexual orientation,

bal

17 gender identity,” after “status,”.
18 (b) DEFINITIONS.—Sccetion 702 of the Equal Credit

19 Opportunity Act (15 U.S.C. 1691a) is amended

20 (1) by redesignating subsections (f) and (g) as
21 subsections (h) and (i), respectively;

22 (2) by inscrting after subscction (¢) the fol-
23 lowing:

24 “(f) The terms ‘gender identity’) ‘sex’, and ‘sexual

25 orientation’ have the meanings given those terms in see-
26 tion 1101(a) of the Civil Rights Act of 1964,
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1 “(g) The term ‘race’, ‘eolor’, ‘religion’, ‘national ori-
2 oin’, ‘sex’; ‘sexual orientation’, ‘gender identity’, ‘marital
3 status’, or ‘age’, used with respeet to an individual, in-
4 cludes

5 “(1) the race, color, religion, national origin,
6 sex, sexual orientation, gender identity, marital sta-
7 tus, or age, respectively, of another person with
8 whom the individual 1s associated or has been associ-
9 ated; and

10 “(2) a pereeption or belief, even if inaccurate,
11 concerning the race, color, religion, national origin,
12 sex, sexual orientation, gender identity, marital sta-
13 tus, or age, respectively, of the individual.”’; and

14 (3) by adding at the end the following:

15 “()) Sections 1101(b) and 1106 of the Civil Rights
16 Act of 1964 shall apply to this title, except that for pur-
17 poses of that application—

18 “(1) a reference in those sections to a ‘covered
19 title’ shall be considered a reference to ‘this title’;
20 and
21 “(2) paragraph (1) of such scetion 1101(h)
22 shall apply with respeet to all aspects of a eredit
23 transaction.”’.
24 (¢) RELATION TO STATE Laws.—Section 705(a) of
25 the Equal Credit Opportunity Act (15 U.S.C. 1691d(a))
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1 is amended by inserting ¢, sexual orientation, gender iden-
2 tity,” after “sex”.
3 () Crvin IaaBILITY.—Section 706 of the HKqual
4 Credit Opportunity Act (15 U.S.C. 1691¢) is amended by
5 adding at the end the following:
6 “(I) Scetion 1107 of the Civil Rights Act of 1964
7 shall apply to this title, except that for purposes of that
8 application, a reference in that section to a ‘covered title’
9 shall be considered a reference to ‘this title’.”.
10 SEC. 12. JURIES.
11 (a) IN GENERAL.—Chapter 121 of title 28, United
12 States Code, is amended
13 (1) in section 1862, by inserting ‘“‘sexual ort-
14 entation, gender identity,” after “sex,”;
15 (2) 1n section 1867(c), in the second sentence,
16 by inserting ‘‘sexual orientation, gender identity,”
17 after “sex,”’;
18 (3) 1 seetion 1869—
19 (A) in subscetion (3), by striking “and” at
20 the end;
21 (B) i subscction (k), by striking the pe-
22 riod at the end and inserting a semicolon; and
23 (C) by adding at the end the following:
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1 “(1) ‘egender identity’, ‘sex’, and ‘sexual orientation’
2 have the meanings given sueh terms under seetion 1101 (a)
3 of the Civil Rights Act of 1964; and

4 “(m) ‘race’, ‘color’, ‘religion’, ‘sex’, ‘sexual orienta-
5 tion’, ‘gender identity’, ‘cconomice status’, or ‘national ori-
6 gin’, used with respeet to an individual, includes

7 “(1) the race, color, religion, sex, sexual ori-
8 entation, gender identity, economic status, or na-
9 tional origin, respectively, of another person with
10 whom the individual 1s associated or has been assoei-
11 ated; and
12 “(2) a perception or belief, even if inaccurate,
13 concerning the race, color, religion, sex, sexual ori-
14 entation, gender identity, cconomic status, or na-
15 tional origin, respectively, of the individual.”’; and
16 (4) by adding at the end the following:

17 “§1879. Rules of construction and claims

18 “Sections 1101(b), 1106, and 1107 of the Civil
19 Rights Act of 1964 shall apply to this chapter, except that
20 for purposes of that application, a reference in those sece-
21 tions to a ‘covered title’ shall be considered a reference
22 to ‘this chapter’.”.

23 (b) TECIINICAL AND CONFORMING AMENDMENT.—

24 The table of sections for chapter 121 of title 28, United

*S 1006 1S



Case 3:17-cv-00739-TJC-JBT Document 106-5 Filed 11/29/17 Page 24 of 24 PagelD 2596

24
1 States Code, is amended by adding at the end the fol-

2 lowing:
#1879, Rules of construetion and claims.”,

O
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To prohibit discrimination on the basis of sex, gender identity, and sexual
orientation, and for other purposes.

IN THE SENATE OF THE UNITED STATES

JuLy 23, 2015

Mr. MERKLEY (for himself, Ms. BALDWIN, Mr. BOOKER, Mr. BENNET, Mr.
BLUMENTHAL, Mrs. BoxgEr, Mr. BROwN, Ms. CANTWELL, Mr. CARDIN,
Mr. CARPER, Mr. Coons, Mr. DURBIN, Mrs. FEINSTEIN, Mr. FRANKEN,
Mrs. GILLIBRAND, Mr. HEINRICH, Ms. HiroNO, Mr. KAINE, Mr. KiNg,
Ms. KLOBUCHAR, Mr. LEAHY, Mr. MArRKey, Mrs. McCasxinn, Mr.
MENENDEZ, Ms. MIkuLski, Mr. MurpHY, Mrs. MURRAY, Mr. PETERS,
Mr. REED, Mr. REID, Mr. SANDERS, Mr. ScHATZ, Mr. SCHUMER, Mrs.
SHAHEEN, Ms. STABENOW, Mr. UDALL, Mr. WARNER, Ms. WARREN, Mr.
WHITEBOUSE, and Mr. WYDEN) introduced the following bill; which was
read twice and referred to the Committee on the Judiciary

A BILL

To prohibit disecrimination on the basis of sex, gender

identity, and sexual orientation, and for other purposes.

1 Be it enacted by the Senate and House of Representa-
tives of the United States of America tn Congress assembled,

SECTION 1. SHORT TITLE.

2
3
4 This Act may be cited as the “Equality Act”.
5 SEC. 2. FINDINGS.

6

Congress finds the following:
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2

1 (1) Discrimination can occur on the basis of the
2 sex, sexual orientation, gender identity, or preg-
3 nancy, childbirth, or a related medical condition of
4 an individual, as well as because of sex-based stereo-
5 types. Each of these factors alone can serve as the
6 basis for discrimination, and each is a form of sex
7 diserimination.

8 (2) A single instance of discrimination may
9 have more than 1 basis. For example, discrimination
10 against a married same-sex couple could be based on
11 the sex stereotype that marriage should only be be-
12 tween heterosexual couples, the sexual orientation of
13 the 2 individuals in the couple, or both. Diserimina-
14 tion against a pregnant lesbian could be based on
15 her sex, her sexual orientation, her pregnancy, or on
16 the basis of multiple factors.

17 (3) Lesbian, gay, bisexual, and transgender (re-
18 ferred to as “LGBT’) people ecommonly experience
19 diserimination in securing access to public acecom-
20 modations—including restaurants, stores, places of
21 or establishments that provide entertainment, and
22 transportation. Forms of discrimination include the
23 exclusion and denial of entry, unequal or unfair
24 treatment, harassment, and violence. This discrimi-
25 nation prevents the full participation of LGBT peo-
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3

1 ple in society and disrupts the free flow of com-
2 merce.

3 (4) Women also face diserimination, in estab-
4 lishments such as stores and restaurants, and places
5 or establishments that provide other goods or serv-
6 ices, such as entertainment or transportation, in-
7 cluding sexual harassment, differential pricing, and
8 denial of services because they are pregnant or
9 breastfeeding.

10 (5) Regular and ongoing discrimination against
11 LGBT people, as well as women, in accessing public
12 accommodations contributes to negative social and
13 economie outcomes.

14 (6) Both LGBT people and women face wide-
15 spread discrimination in employment and various
16 services, including by entities that receive Federal fi-
17 nancial assistance. Such discrimination—

18 (A) is particularly troubling and inappro-
19 priate for programs and services funded wholly
20 or in part by the Federal Government;
21 (B) undermines national progress toward
22 equal treatment regardless of sex, sexual ori-
23 entation, or gender identity; and
24 (C) 1s inconsistent with the constitutional
25 principle of equal protection under the Four-
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4

1 teenth Amendment of the Constitution of the
2 United States.

3 (7) Workers who are LGBT, or are perceived to
4 be LGBT, have been subjected to a history and pat-
5 tern of persistent, widespread, and pervasive dis-
6 crimination on the bases of sexual orientation and
7 gender identity by private sector employers and Fed-
8 eral, State, and local government employers.

9 (8) Numerous provisions of Federal law ex-
10 pressly prohibit diserimination on the basis of sex,
11 and Federal agencies and courts have correctly in-
12 terpreted these prohibitions on sex discrimination to
13 include diserimination based on sexual orientation,
14 gender identity, and sex stereotypes. In particular,
15 the Equal Employment Opportunity Commission has
16 explicitly interpreted sex diserimination to include
17 sexual orientation and gender identity.

18 (9) The absence of explicit prohibitions of dis-
19 crimination on the basis of sexual orientation and
20 gender identity under Federal statutory law, as well
21 as some conflicting case law on how broadly sex dis-
22 crimination provisions apply, has created uncertainty
23 for employers and other entities covered by these
24 laws. This lack of clear coverage also causes unnec-
25 essary hardships for LGBT people.
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1 (10) LGBT people often face discrimination
2 when seeking to rent or purchase housing, as well as
3 in every other aspect of obtaining and maintaining
4 housing. LLGBT people in same-sex relationships are
5 often discriminated against when 2 names associated
6 with 1 gender appear on a housing application, and
7 transgender people often encounter discrimination
8 when credit checks or inquiries reveal a former
9 name.

10 (11) National surveys, including a study com-
11 missioned by the Department of Housing and Urban
12 Development, show that housing diserimination
13 against LGBT people is very prevalent. For in-
14 stance, when same-sex ecouples inquire about housing
15 that is available for rent, they are less likely to re-
16 ceive positive responses from landlords. According to
17 other studies, transgender people have half the
18 homeownership rate of non-transgender people and
19 about 1 in 5 transgender people experience home-
20 lessness.
21 (12) As a result of the absence of explicit prohi-
22 bitions against discrimination on the basis of sexual
23 orientation and gender identity, credit applicants
24 who are LLGBT, or perceived to be LGBT, have un-
25 equal opportunities to establish credit. LGBT people
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6

1 can experience being denied a mortgage, credit card,
2 student loan, or many other types of credit simply

3 because of their sexual orientation or gender iden-
4 tity.

5 (13) Numerous studies demonstrate that LGBT

6 people, especially transgender people and women, are
7 economically disadvantaged and at a higher risk for

8 poverty compared with other groups of people.

9 (14) The right to an impartial jury of one’s
10 peers and the reciprocal right to jury service are
11 fundamental to the free and democratic system of
12 justice in the United States and are based in the
13 Bill of Rights. There is, however, an unfortunate
14 and long-documented history in the United States of
15 attorneys discriminating against LGBT individuals,
16 or those perceived to be LGBT, in jury selection.
17 Failure to bar peremptory challenges based on the
18 actual or perceived sexual orientation or gender
19 identity of an individual not only erodes a funda-
20 mental right, duty, and obligation of being a citizen
21 of the United States, but also unfairly creates a sec-
22 ond class of citizenship for LGBT victims, witnesses,
23 plaintiffs, and defendants.
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1 SEC. 3. PUBLIC ACCOMMODATIONS.

2 (a) PROHIBITION ON DISCRIMINATION OR SEGREGA-
3 TION IN PUBLIC ACCOMMODATIONS.—Section 201 of the
4 Civil Rights Act of 1964 (42 U.S.C. 2000a) is amended—
5 (1) in subsection (a), by inserting ‘‘sex, sexual
6 orientation, gender identity,” before “or national ori-
7 gin’’; and

8 (2) in subsection (b)—

9 (A) in paragraph (3), by striking “sta-
10 dium” and all that follows and inserting “sta-
11 dium or other place of or establishment that
12 provides exhibition, entertainment, recreation,
13 exercise, amusement, gathering, or display;”’;

14 (B) by redesignating paragraph (4) as
15 paragraph (6); and

16 (C) by inserting after paragraph (3) the
17 following:

18 “(4) any establishment that provides a good,
19 service, or program, including a store, shopping cen-
20 ter, online retailer or service provider, salon, bank,
21 gas station, food bank, service or care center, shel-
22 ter, travel agency, or funeral parlor, or establish-
23 ment that provides health care, accounting, or legal
24 services;

25 “(5) any train service, bus service, car service,
26 taxi service, airline service, station, depot, or other
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1 place of or establishment that provides transpor-
tation service; and”.

(b) PROHIBITION ON DISCRIMINATION OR SEGREGA-
TION UNDER LiaAw.—Section 202 of such Act (42 U.S.C.
2000a-1) is amended by inserting ‘‘sex, sexual orienta-
tion, gender identity,”” before ‘“‘or national origin”.

(¢) RULE OF CONSTRUCTION.—T'itle II of such Act

(42 U.S.C. 2000a et seq.) is amended by adding at the

O© 0 3 O W K W

end the following:

10 “SEC. 208. RULE OF CONSTRUCTION.

11 “A reference in this title to an establishment—

12 ‘(1) shall be construed to include an individual
13 whose operations affect commerce and who is a pro-
14 vider of a good, service, or program; and

15 “(2) shall not be construed to be limited to a
16 physical facility or place.”.

17 SEC. 4. DESEGREGATION OF PUBLIC FACILITIES.

18 Section 301(a) of the Civil Rights Act of 1964 (42
19 U.S.C. 2000b(a)) is amended by inserting “sex, sexual ori-
20 entation, gender identity,” before ‘“‘or national origin”.

21 SEC. 5. DESEGREGATION OF PUBLIC EDUCATION.

22 (a) DEFINITIONS.—Section 401(b) of the Civil Rights
23 Act of 1964 (42 U.S.C. 2000¢(b)) is amended by inserting
24 *“ sexual orientation, gender identity,” before “or national

25 origin”.
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[a—

(b) CIVIL ACTIONS BY THE ATTORNEY GENERAL.—
Section 407 of such Act (42 U.S.C. 2000c—6) is amended,
in subsection (a)(2), by inserting “‘, sexual orientation,
gender identity,” before “or national origin”.

(¢) CLASSIFICATION AND ASSIGNMENT.—Section 410
of such Aect (42 U.S.C. 2000c¢-9) is amended by inserting
“ sexual orientation, gender identity,” before ‘“‘or national

origin’’.

O 0 NN N U R W

SEC. 6. FEDERAL FUNDING.

[a—
)

Section 601 of the Civil Rights Act of 1964 (42

JE=Y
[a—y

U.S.C. 2000d) is amended by inserting ‘“‘sex, sexual ori-

[
[\®)

entation, gender identity,” before ‘“or national origin,”.

—
(98]

SEC. 7. EMPLOYMENT.

[y
I~

(a) RuLES oF CONSTRUCTION.—Title VII of the

[a—
(9]

Civil Rights Act of 1964 is amended by inserting after
section 701 (42 U.S.C. 2000e) the following:

[ =
~N N

“SEC. 701A. RULES OF CONSTRUCTION.

p—
o0

“Section 1106 shall apply to this title execept that for

[E—y
O

purposes of that application, a reference in that section

[\
e

to an ‘unlawful practice’ shall be considered to be a ref-

[\
f—

erence to an ‘unlawful employment practice’.”.

\®]
\®]

(b) UNLAWFUL EMPLOYMENT PRACTICES.—Section

NI
W

703 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-

(®)
~

2) 1s amended—
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1 (1) in the section header, by striking ‘“‘SEX,”
2 and inserting “SEX, SEXUAL ORIENTATION, GENDER
3 IDENTITY,”;
4 (2) except in subsection (e), by striking ‘“‘sex,”
5 each place it appears and inserting ‘‘sex, sexual ori-
6 entation, gender identity,”’;
7 (3) in subsection (e)(1), by striking “enter-
8 prise,” and inserting “enterprise, if, in a situation in
9 which sex is a bona fide occupational qualification,
10 individuals are recognized as qualified in accordance
11 with their gender identity,”’; and
12 (4) in subsection (h), by striking “sex” the sec-
13 ond place it appears and inserting ‘“‘sex, sexual ori-
14 entation, gender identity,”.
15 (¢) OTHER UNLAWFUL EMPLOYMENT PRACTICES.—
16 Section 704(b) of the Civil Rights Act of 1964 (42 U.S.C.
17 2000e-3(b)) is amended—
18 (1) by striking ‘“sex,” the first place it appears
19 and inserting ‘‘sex, sexual orientation, gender iden-
20 tity,”’; and
21 (2) by striking ‘“‘employment.” and inserting
22 “employment, if, in a situation in which sex is a
23 bona fide occupational qualification, individuals are
24 recognized as qualified in accordance with their gen-
25 der identity.”.
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1 (d) Crams.—Section 706(g)(2)(A) of the Civil

Rights Act of 1964 (2000e-5(g)(2)(A)) is amended by
striking “sex,” and inserting “sex, sexual orientation, gen-

der identity,”.

tion 717 of the Civil Rights Act of 1964 (42 U.S.C.
2000e-16) is amended—

’

(1) in subsection (a), by striking “sex,” and in-

2

3

4

5 (e) EMPLOYMENT BY FEDERAL GOVERNMENT.—Sec-
6

7

8

9 serting ‘“‘sex, sexual orientation, gender identity,”;
10 and

11 (2) in subsection (e¢), by striking “sex” and in-
12 serting “‘sex, sexual orientation, gender identity,”.

13 (f) GOVERNMENT EMPLOYEE RIGHTS ACT OF
14 1991.—The Government Employee Rights Act of 1991

15 (42 U.S.C. 2000e—16a et seq.) is amended—

16 (1) in section 301(b), by striking ‘“‘sex,” and in-
17 serting ‘‘sex, sexual orientation, gender identity,”;

18 (2) in section 302(a)(1), by striking “sex,” and
19 inserting “‘sex, sexual orientation, gender identity,”;
20 and

21 (3) by adding at the end the following:

22 “SEC. 305. RULES OF CONSTRUCTION AND CLAIMS.
23 “Sections 1101(b), 1106, and 1107 of the Civil
24 Rights Act of 1964 shall apply to this title except that

25 for purposes of that application, a reference in that section
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[E—y

1106 to ‘race, color, religion, sex, sexual orientation, gen-
der identity, or national origin’ shall be considered to be
a reference to ‘race, color, religion, sex, sexual orientation,
gender identity, national origin, age, or disability’.”.

(g) CONGRESSIONAL ACCOUNTABILITY ACT OF
1995.—The Congressional Accountability Act of 1995 (2
U.S.C. 1301 et seq.) is amended—

(1) in section 201(a)(1) (2 U.S.C. 1311(a)(1))

O 0 N N U BN

by inserting ‘“‘sexual orientation, gender identity,”

f—
O

before ‘‘or national origin,”’; and

f—
[a—y

(2) by adding at the end of title II (42 U.S.C.

[um—
[\®]

1311 et seq.) the following:

[U—
(U8

“SEC. 208. RULES OF CONSTRUCTION AND CLAIMS.

“Sections 1101(b), 1106, and 1107 of the Civil

—_—
W

Rights Act of 1964 shall apply to section 201 (and reme-

p—
(@)

dial provisions of this Act related to section 201) except

—_
~1

that for purposes of that application, a reference in that

[
e ]

section 1106 to ‘race, color, religion, sex, sexual orienta-

[a—
\O

tion, gender identity, or national origin’ shall be consid-

[\
O

ered to be a reference to ‘race, color, religion, sex, sexual
b b y ?

[\
—_

orientation, gender identity, national origin, age, or dis-

N
\®]

ability’.””.

\»]
(98]

(h) CiviL SERVICE REFORM AcCT OF 1978.—Chapter

~o
~

23 of title 5, United States Code, is amended—
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1 (1) in section 2301(b)(2), by striking ‘“‘sex,”
2 and inserting ‘“sex, sexual orientation, gender iden-
3 tity,”’;

4 (2) in section 2302—

5 (A) in subsection (b)(1)(A), by inserting
6 “‘sexnal orientation, gender identity,” before “or
() national origin,”’; and

8 (B) in subsection (d)(1), by inserting “‘sex-
9 ual orientation, gender identity,” before ‘“‘or na-
10 tional origin;”’; and
11 (3) by adding at the end the following:
12 <“SEC. 2307. RULES OF CONSTRUCTION AND CLAIMS.
13 “Sections 1101(b), 1106, and 1107 of the Civil
14 Rights Act of 1964 shall apply to this chapter (and reme-

[
n

dial provisions of this title related to this chapter) except

p—
(@)

that for purposes of that application, a reference in that

[u——
~J

section 1106 to ‘race, color, religion, sex, sexual orienta-

p—
o0

tion, gender identity, or national origin’ shall be consid-

—_
O

ered to be a reference to ‘race, color, religion, sex, sexual

[\~
S

orientation, gender identity, national origin, age, a handi-

[\®]
J—

capping condition, marital status, or political affiliation’.”.

[\
[\

SEC. 8. INTERVENTION.

[\
W

Section 902 of the Civil Rights Act of 1964 (42

)
~

U.S.C. 2000h—-2) is amended by inserting ““, sexual ori-

[\
W

entation, gender identity,” before ‘‘or national origin,”.

*S 1858 IS



Case 3:17-cv-00739-TJC-JBT Document 106-6 Filed 11/29/17 Page 14 of 23 PagelD 2610

14
1 SEC. 9. MISCELLANEOUS.

Title XI of the Civil Rights Act of 1964 is amended—
(1) by redesignating sections 1101 through
1104 (42 U.S.C. 2000h et seq.) and sections 1105

2
3
4
5 and 1106 (42 U.S.C. 2000h-5, 2000h—6) as sections
6 1102 through 1105 and sections 1108 and 1109, re-
7 spectively;
8 (2) by inserting after the title heading the fol-
9 lowing:

10 “SEC. 1101. DEFINITIONS AND RULES.

11 “(a) DEFINITIONS.—In titles II, III, IV, VI, VII, and
12 IX (referred to individually in sections 1106 and 1107 as

13 a ‘covered title’):

14 ‘(1) RACE; COLOR; RELIGION; SEX; SEXUAL
15 ORIENTATION; GENDER IDENTITY; NATIONAL ORI-
16 GIN.—The term ‘race’, ‘color’, ‘religion’, ‘sex’, ‘sex-
17 ual orientation’, ‘gender identity’, or ‘national ori-
18 gin’, used with respect to an individual, includes—
19 “(A) the race, color, religion, sex, sexual
20 orientation, gender identity, or national origin,
21 respectively, of another person with whom the
22 individual is associated or has been associated;
23 and

24 “(B) a perception or belief, even if inac-
25 curate, concerning the race, color, religion, sex,
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1 sexual orientation, gender identity, or national
2 origin, respectively, of the individual.

3 “(2) GENDER IDENTITY.—The term ‘gender
4 1dentity’ means the gender-related identity, appear-
5 ance, mannerisms, or other gender-related character-
6 istics of an individual, regardless of the individual’s
7 designated sex at birth.

8 “(3) INCLUDING.—The term ‘including’ means
9 including, but not limited to, consistent with the
10 term’s standard meaning in Federal law.

11 “(4) SEX.—The term ‘sex’ includes—

12 “(A) a sex stereotype;

13 “(B) pregnancy, childbirth, or a related
14 medical condition; and

15 “(C) sexual orientation or gender identity.
16 “(b) SEXUAL ORIENTATION.—The term ‘sexual
17 orientation’ means homosexuality, heterosexuality, or
18 bisexuality.

19 “(b) RULES.—In a covered title referred to in sub-
20 section (a)—
21 “(1) (with respect to sex) pregnancy, childbirth,
22 or a related medical condition shall not receive less
23 favorable treatment than other physical conditions;
24 and
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| “(2) (with respect to gender identity) an indi-
2 vidual shall not be denied access to a shared facility,
3 including a restroom, a locker room, and a dressing
4 room, that is in accordance with the individual’s
5 gender identity.”’; and
6 (3) by inserting after section 1105 the fol-
[/ lowing:
8 “SEC. 1106. RULES OF CONSTRUCTION.
9 ““(a) SEX.—Nothing in section 1101 or the provisions

10 of a covered title incorporating a term defined or a rule

11 specified in that section shall be construed—

12 “(1) to limit the protection against an unlawful
13 practice on the basis of pregnancy, childbirth, or a
14 related medical condition provided by section 701(k);
15 or

16 “(2) to limit the protection against an unlawful
17 practice on the basis of sex available under any pro-
18 vision of Federal law other than that covered title,
19 prohibiting a practice on the basis of sex.

20 “(b) CLAIMS AND REMEDIES NOT PRECLUDED.—

21 Nothing in section 1101 or a covered title shall be con-
22 strued to limit the claims or remedies available to any indi-
23 wvidual for an unlawful practice on the basis of race, color,
24 religion, sex, sexual orientation, gender identity, or na-

25 tional origin including claims brought pursuant to section
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1979 or 1980 of the Revised Statutes (42 U.S.C. 1983,

o

1985) or any other law, including a Federal law amended
by the Equality Act, regulation, or policy.

““(¢) NO NEGATIVE INFERENCE.—Nothing in section
1101 or a covered title shall be construed to support any
inference that any Federal law prohibiting a practice on
the basis of sex does not prohibit diserimination on the

basis of pregnancy, childbirth, or a related medical condi-

Nl IS e Y T - O N\

tion, sexual orientation, gender identity, or a sex stereo-

p—
o

type.

“SEC. 1107. CLAIMS.

[ w—'y
N =

“The Religious Freedom Restoration Act of 1993 (42

f—
[V

U.S.C. 2000bb et seq.) shall not provide a claim con-

[
N

cerning, or a defense to a claim under, a covered title,

15 or provide a basis for challenging the application or en-
16 forcement of a covered title.”.

17 SEC. 10. HOUSING.

18 (a) FAIR HOUSING ACT.—The Fair Housing Act (42
19 U.S.C. 3601 et seq.) is amended—

20 (1) in section 802, by adding at the end the fol-
21 lowing:

22 “(p) ‘Gender identity’, ‘sex’, and ‘sexual orientation’
23 have the meanings given those terms in section 1101(a)
24 of the Civil Rights Aect of 1964.
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1 “(q) ‘Race’, ‘color’, ‘religion’, ‘sex’, ‘sexual orienta-
2 tion’, ‘gender identity’, ‘handicap’, ‘familial status’, or ‘na-
3 tional origin’, used with respect to an individual, in-
4 cludes—

5 “(1) the race, color, religion, sex, sexual ori-
6 entation, gender identity, handicap, familial status,
7 or national origin, respectively, of another person
8 with whom the individual is associated or has been
9 associated; and

10 “(2) a perception or belief, even if inaccurate,
11 concerning the race, color, religion, sex, sexual ori-
12 entation, gender identity, handicap, familial status,
13 or national origin, respectively, of the individual.”’;
14 (2) in section 804, by inserting ‘‘sexual orienta-
15 tion, gender identity,” after ‘‘sex,” each place that
16 term appears;

17 (3) in section 805, by inserting ‘‘sexual orienta-
18 tion, gender identity,” after ‘“‘sex,” each place that
19 term appears;
20 (4) in section 806, by inserting ‘“‘sexual orienta-
21 tion, gender identity,” after ‘“‘sex,”;
22 (5) in section 808(e)(6), by inserting ‘“‘sexual
23 orientation, gender identity,” after “‘sex,”; and
24 (6) by adding at the end the following:
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“SEC. 821. RULES OF CONSTRUCTION.

“Sections 1101(b) and 1106 of the Civil Rights Act

[a—

of 1964 shall apply to this title and section 901, except
that for purposes of that application, a reference in that
section 1101(b) or 1106 to a ‘covered title’ shall be consid-
ered a reference to ‘this title and section 901°.

“SEC. 822. CLAIMS.

“Section 1107 of the Civil Rights Act of 1964 shall

O 0 N O it B W

apply to this title and section 901, except that for pur-

[y
e

poses of that application, a reference in that section 1107

[
[u—

to a ‘covered title’ shall be considered a reference to ‘this

p—
(\S]

title and section 901°.”.

—
(S8

(b) PREVENTION OF INTIMIDATION IN FAIR Hous-

[u—
N

ING CASES.—Section 901 of the Civil Rights Act of 1968

[a—
n

(42 U.S.C. 3631) is amended by inserting ‘“‘sexual orienta-

[E—
(@)}

tion (as such term is defined in section 802 of this Act),

f—
~

gender identity (as such term is defined in section 802

f—
oo

of this Act),” after “‘sex,” each place that term appears.

(=
\©

SEC. 11. EQUAL CREDIT OPPORTUNITY.

[\
O

(a) PROHIBITED DISCRIMINATION.—Section

[\®]
—_

701(a)(1) of the Equal Credit Opportunity Act (15 U.S.C.

Do
[\

1691(a)(1)) is amended by inserting ‘“‘sexual orientation,

[\o]
W

gender identity,” after “status,”.

o
=

(b) DEFINITIONS.—Section 702 of the Equal Credit

[\]
W

Opportunity Act (15 U.S.C. 1691a) is amended—
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p—

(1) by redesignating subsections (f) and (g) as
subsections (h) and (i), respectively;

(2) by inserting after subsection (e) the fol-
lowing:

“(f) The terms ‘gender identity’, ‘sex’, and ‘sexual
orientation’ have the meanings given those terms in sec-
tion 1101(a) of the Civil Rights Act of 1964 (42 U.S.C.
2000e).

O o0 N1 N D B W

“(g) The term ‘race’, ‘color’, ‘religion’, ‘national ori-

10 gin’, ‘sex’, ‘sexual orientation’, ‘gender identity’, ‘marital
11 status’, or ‘age’, used with respect to an individual, in-
12 cludes—

13 ‘(1) the race, color, religion, national origin,
14 sex, sexual orientation, gender identity, marital sta-
15 tus, or age, respectively, of another person with
16 whom the individual is associated or has been associ-
17 ated; and

18 “(2) a perception or belief, even if inaccurate,
19 concerning the race, color, religion, national origin,
20 sex, sexual orientation, gender identity, marital sta-
21 tus, or age, respectively, of the individual.”; and

22 (3) by adding at the end the following:

23 “@) Sections 1101(b) and 1106 of the Civil Rights

24 Act of 1964 shall apply to this title, except that for pur-

25 poses of that application—
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[a—

“(1) a reference in those sections to a ‘covered
title’ shall be considered a reference to ‘this title’;
and

“(2) paragraph (1) of such section 1101(b)
shall apply with respect to all aspeets of a credit
transaction.”.

(¢) RELATION TO STATE LAWS.—Section 705(a) of

the Equal Credit Opportunity Act (15 U.S.C. 1691d(a))

O 0 N N U R~ WN

is amended by inserting ¢, sexual orientation, gender iden-

[U—
o

tity,” after ‘“‘sex”’.

[a—
ju—

(d) Crvi, LiaBILITY.—Section 706 of the Equal
Credit Opportunity Act (15 U.S.C. 1691e) is amended by

—_—
[SSIE &

adding at the end the following:
“(1) Section 1107 of the Civil Rights Act of 1964

—_— =
U TN LN

shall apply to this title, except that for purposes of that

ja—
N

application, a reference in that section to a ‘covered title’

?

shall be considered a reference to ‘this title’.”.

—_ =
oo

SEC. 12. JURIES.

—
\O

(a) IN GENERAL.—Chapter 121 of title 28, United

(]
o

States Code, is amended—

(\]
[

(1) in section 1862, by inserting ‘“‘sexual ori-

N
[\®]

entation, gender identity,” after ‘‘sex,”’;

[\
(O

(2) 1n section 1867(e), in the second sentence,

)
=

by inserting ‘‘sexual orientation, gender identity,”

[\
W

after “‘sex,”’;
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1 (3) in section 1869—
2 (A) in subsection (j), by striking “and” at
3 the end;
4 (B) in subsection (k), by striking the pe-
5 riod at the end and inserting a semicolon; and
6 (C) by adding at the end the following:
7 “(I) ‘gender identity’, ‘sex’, and ‘sexual orientation’
8 have the meanings given such terms under section 1101(a)
9 of the Civil Rights Act of 1964; and

10 “(m) ‘race’, ‘eolor’, ‘religion’, ‘sex’, ‘sexual orienta-

11 tion’, ‘gender identity’, ‘economic status’, or ‘national ori-

12 gin’, used with respect to an individual, includes—

13 “(1) the race, color, religion, sex, sexual ori-
14 entation, gender identity, economic status, or na-
15 tional origin, respectively, of another person with
16 whom the individual is associated or has been associ-
17 ated; and

18 “(2) a perception or belief, even if inaccurate,
19 concerning the race, color, religion, sex, sexual ori-
20 entation, gender identity, economic status, or na-
21 tional origin, respectively, of the individual.”; and

22 (4) by adding at the end the following:

23 “§1879. Rules of construction and claims
24 “Sections 1101(b), 1106, and 1107 of the Civil
25 Rights Act of 1964 shall apply to this chapter, except that
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1 for purposes of that application, a reference in those sec-
tions to a ‘covered title’ shall be considered a reference
to ‘this chapter’.”.

(b) TECHNICAL AND CONFORMING AMENDMENT.—
The table of sections for chapter 121 of title 28, United
States Code, is amended by adding at the end the fol-

~N N e AW

lowing:
“1879. Rules of construction and claims.”.

O
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To end discrimination based on actual or perceived sexual orientation or
gender identity in public schools, and for other purposes.

IN THE SENATE OF THE UNITED STATES

FEBRUARY 10, 2015

Mr. FRANKEN (for himself, Mr. BENNET, Mr. BRowN, Mr. CoonNs, Mr. DUR-
BIN, Ms. MikuLska, Mrs. MURRAY, Mr. ScHATZ, Mr. SCHUMER, Mrs.
SHAHEEN, Mr. PETERS, Mr. UnaLL, Ms. WARREN, Mr. WHITEHOUSE,
Mr. WYDEN, Mrs. GILLIBRAND, Ms. KLOBUCHAR, and Ms. BALDWIN) in-
troduced the following bill; which was read twice and referred to the Com-
mittee on Health, Education, Labor, and Pensions

A BILL

To end diserimination based on actual or perceived sexual
orientation or gender identity in public schools, and for

other purposes.

1 Be it enacted by the Senate and House of Representa-
2 twes of the United States of America in Congress assembled,
3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the ‘“Student Non-Diserimi-
5 nation Act of 2015”.

6 SEC. 2. FINDINGS AND PURPOSES.

7 (a) FINDINGS.—Congress makes the following find-
8 ings:
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1 (1) Public school students who are lesbian, gay,

2 bisexual, or transgender (referred to in this Act as

3 “LGBT”), or are perceived to be LGBT, or who as-

4 sociate with LGBT people, have been and are sub-

5 jected to pervasive discrimination, including harass-

6 ment, bullying, intimidation, and violence, and have

7 been deprived of equal educational opportunities, in

8 schools in every part of the Nation.

9 (2) While diserimination of any kind is harmful
10 to students and to the education system, actions
11 that target students based on sexual orientation or
12 gender identity represent a distinet and severe prob-
13 lem that remains inadequately addressed by current
14 Federal law.

15 (3) Numerous social science studies dem-
16 onstrate that diserimination at school has contrib-
17 uted to high rates of absenteeism, academic under-
18 achievement, dropping out, and adverse physical and
19 mental health consequences among L.GBT youth.

20 (4) When left unchecked, discrimination in
21 schools based on sexual orientation or gender iden-
22 tity can lead, and has led, to life-threatening violence
23 and to suicide.

24 (5) Public school students enjoy a variety of
25 constitutional rights, including rights to equal pro-
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1 tection, privacy, and free expression, which are in-
2 fringed when school officials engage in or fail to take
3 prompt and effective action to stop diserimination on
4 the basis of sexual orientation or gender identity.

5 (6) Provisions of Federal statutory law ex-
6 pressly prohibit discrimination on the basis of race,
() color, sex, religion, disability, and national origin.
8 The Department of Education and the Department
9 of Justice, as well as numerous courts, have cor-
10 rectly interpreted the prohibitions on sex discrimina-
11 tion to include discrimination based on sex stereo-
12 types and gender identity, even when that sex-based
13 discrimination coincides or overlaps with diserimina-
14 tion based on sexual orientation. However, the ab-
15 sence of express Federal law prohibitions on dis-
16 crimination on the basis of sexual orientation and
17 gender identity has created unnecessary uncertainty
18 that risks limiting access to legal remedies under
19 Federal law for LGBT students and their parents.
20 (b) PURPOSES.—The purposes of this Act are—
21 (1) to ensure that all students have access to
22 public education in a safe environment free from dis-
23 crimination, including harassment, bullying, intimi-
24 dation, and violence, on the basis of sexual orienta-
25 tion or gender identity;
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1 (2) to provide a comprehensive Federal prohibi-
2 tion of discrimination in public schools based on ac-

3 tual or perceived sexual orientation or gender iden-
4 tity;

5 (3) to provide meaningful and effective rem-

6 edies for discrimination in public schools based on
7 actual or perceived sexual orientation or gender

8 identity;

9 (4) to invoke congressional powers, including
10 the power to enforce the 14th Amendment to the
11 Constitution of the United States and to provide for
12 the general welfare pursuant to section 8 of article
13 I of the Constitution and the power to make all laws
14 necessary and proper for the execution of the fore-
15 going powers pursuant to section 8 of article I of the
16 Constitution, in order to prohibit diserimination in
17 public schools on the basis of sexual orientation or
18 gender identity; and
19 (5) to allow the Department of Education and
20 the Department of Justice to effectively combat dis-
21 crimination based on sexual orientation and gender
22 identity in public schools, through regulation and en-
23 forcement, as the Departments have issued regula-
24 tions under and enforced title IX of the Education
25 Amendments of 1972 (20 U.S.C. 1681 et seq.) and
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1 other nondiscrimination laws in a manner that effec-

2 tively addresses discrimination.

3 SEC. 3. DEFINITIONS AND RULE.

4 (a) DEFINITIONS.—For purposes of this Act:

5 (1) EDUCATIONAL AGENCY.—The term ‘‘edu-

6 cational agency”’ means a local educational agency,

7 an educational service agency, or a State educational

8 agency, as those terms are defined in section 9101

9 of the Elementary and Secondary Education Act of
10 1965 (20 U.S.C. 7801).
11 (2) GENDER IDENTITY.—The term ‘“gender
12 identity”’ means the gender-related identity, appear-
13 ance, or mannerisms or other gender-related charac-
14 teristics of an individual, with or without regard to
15 the individual’s designated sex at birth.
16 (3) HARASSMENT.—The term ‘“harassment’”
17 means conduct that is sufficiently severe, persistent,
18 or pervasive to limit a student’s ability to participate
19 in or benefit from a program or activity of a public
20 school or educational agency, including acts of
21 verbal, nonverbal, or physical aggression, intimida-
22 tion, or hostility, if such conduct is based on—
23 (A) a student’s actual or perceived sexual
24 orientation or gender identity; or
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1 (B) the actual or perceived sexual orienta-
2 tion or gender identity of a person with whom
3 a student associates or has associated.

4 (4) PROGRAM OR ACTIVITY.—The terms ‘‘pro-
5 gram or activity” and ‘“‘program’ have the same
6 meanings given such terms as applied under section
7 606 of the Civil Rights Act of 1964 (42 U.S.C.
8 2000d—4a) to the operations of public entities under
9 paragraph (2)(B) of such section.

10 (b) PuBLIC sSCcHOOL.—The term ‘“public
11 school” means an elementary school (as the term is
12 defined in section 9101 of the Elementary and Sec-
13 ondary Education Aect of 1965 (20 U.S.C. 7801))
14 that is a public institution, and a secondary school
15 (as so defined) that is a public institution.

16 (6) SEXUAL ORIENTATION.—The term ‘‘sexual
17 orientation” means homosexuality, heterosexuality,
18 or bisexuality.

19 (7) STUDENT.—The term ‘“‘student’” means an
20 individual within the age limits for which the State
21 provides free public education who is enrolled in a
22 public school or who, regardless of official enroll-
23 ment status, attends classes or participates in the
24 programs or activities of a public school or local edu-
25 cational agency.
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(b) RuLE.—Consistent with Federal law, in this Act

[a—y

the term ““‘includes” means “includes but is not limited
to”.
SEC. 4. PROHIBITION AGAINST DISCRIMINATION.

(a) IN GENERAL.—No student shall, on the basis of
actual or perceived sexual orientation or gender identity
of such individual or of a person with whom the student

associates or has associated, be excluded from participa-

O 0w 1 N W R WN

tion in, be denied the benefits of, or be subjected to dis-

10 crimination under any program or activity receiving Fed-
11 eral financial assistance.

12 (b) HARASSMENT.—For purposes of this Act, dis-
13 ecrimination includes harassment of a student on the basis
14 of actual or perceived sexual orientation or gender identity
15 of such student or of a person with whom the student as-
16 sociates or has associated.

17 (¢) RETALIATION PROHIBITED.—

18 (1) PromIiBITION.—No person shall be excluded
19 from participation in, be denied the benefits of, or
20 be subjected to discrimination, retaliation, or re-
21 prisal under any program or activity receiving Fed-
22 eral financial assistance based on the person’s oppo-
23 sition to econduct made unlawful by this Act.
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1 (2) DEFINITION.—For purposes of this sub-
2 section, ‘‘opposition to conduct made unlawful by
3 this Act” includes—

4 (A) opposition to conduct believed to be
5 made unlawful by this Act or conduct that
6 could be believed to become unlawful under this
7 Act if allowed to continue;

8 (B) any formal or informal report, whether
9 oral or written, to any governmental entity, in-
10 cluding public schools and educational agencies
11 and employees of the public schools or edu-
12 cational agencies, regarding conduct made un-
13 lawful by this Act, conduct believed to be made
14 unlawful by this Act, or conduct that ecould be
15 believed to become unlawful under this Act if
16 allowed to continue;

17 (C) participation in any investigation, pro-
18 ceeding, or hearing related to conduct made un-
19 lawful by this Act, conduct believed to be made
20 unlawful by this Act, or conduct that could be
21 believed to become unlawful under this Act if
22 allowed to eontinue; and
23 (D) assistance or encouragement provided
24 to any other person in the exercise or enjoy-
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S

ment of any right granted or protected by this

Act,
if in the course of that expression, the person in-
volved does not purposefully provide information
known to be false to any public school or educational
agency or other governmental entity regarding con-
duct made unlawful by this Act, or conduct believed
to be made unlawful by this Act, or conduct that

O 0 NN N Ut B~ W

could be believed to become unlawful under this Act

[a—
)

if allowed to continue.

[y
[a—

SEC. 5. FEDERAL ADMINISTRATIVE ENFORCEMENT; RE-

—
[\»]

PORT TO CONGRESSIONAL COMMITTEES.

p—
W

(a) REQUIREMENTS.—Each Federal department and

[u—y
N

agency which is empowered to extend I'ederal financial as-

—
(94}

sistance to any education program or activity, by way of

p—
(@)

grant, loan, or contract other than a contract of insurance

p—
~

or guaranty, is authorized and directed to effectuate the

p—
o0

provisions of section 4 with respect to such program or

f—
\O

activity by issuing rules, regulations, or orders of general

(=]
o

applicability which shall be consistent with achievement of

o
[S

the objectives of the statute authorizing the finanecial as-

N
\®]

sistance in connection with which the action is taken. No

[\=]
(O8]

such rule, regulation, or order shall become effective un-

)
~

less and until approved by the President.

S 439 IS



Case 3:17-cv-00739-TJC-JBT Document 106-7 Filed 11/29/17 Page 10 of 15 PagelD 2629

10

1 (b) ENFORCEMENT.—Compliance with any require-
2 ment adopted pursuant to this section may be effected—
3 (1) by the termination of or refusal to grant or
4 to continue assistance under such program or activ-
5 ity to any recipient as to whom there has been an
6 express finding on the record, after opportunity for
7 hearing, of a failure to comply with such require-
8 ment, but such termination or refusal shall be lim-
9 ited to the particular political entity, or part thereof,
10 or other recipient as to whom such a finding has
11 been made, and shall be limited in its effect to the
12 particular program, or part thereof, in which such
13 noncompliance has been so found; or

14 (2) by any other means authorized by law,

15 except that no such action shall be taken until the depart-
16 ment or agency concerned has advised the appropriate per-
17 son or persons of the failure to comply with the require-
18 ment and has determined that compliance cannot be se-
19 cured by voluntary means.

20 (¢) REPORTS.—In the case of any action terminating,
21 or refusing to grant or continue, assistance because of fail-
22 ure to comply with a requirement imposed pursuant to this
23 section, the head of the Federal department or agency
24 shall file with the committees of the House of Representa-

25 tives and Senate having legislative jurisdiction over the
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program or activity involved a full written report of the
circumstances and the grounds for such action. No such
action shall become effective until 30 days have elapsed
after the filing of such report.
SEC. 6. PRIVATE CAUSE OF ACTION.

(a) PRIVATE CAUSE OF ACTION.—Subject to sub-
section (c), and consistent with the cause of action recog-

nized under title VI of the Civil Rights Act of 1964 (42

O 0 N N Ul RN

U.S.C. 2000d et seq.) and title IX of the Education
Amendments of 1972 (20 U.S.C. 1681 et seq.), an ag-

[ Gy
e

grieved individual may bring an action in a court of com-

—
[\®]

petent jurisdiction, asserting a violation of this Act. Ag-

p—
(O8]

grieved individuals may be awarded all appropriate relief,

[am—y
S

including equitable relief, compensatory damages, and

p—
(9]

costs of the action.

—
(o)

(b) RULE OF CONSTRUCTION.—This section shall not

—
~I

be eonstrued to preclude an aggrieved individual from ob-

[y
oo

taining remedies under any other provision of law or to

o
O

require such individual to exhaust any administrative com-

-}
()

plaint process or notice of claim requirement before seek-

N
—_

ing redress under this section.

N
\S]

(¢) STATUTE OF LIMITATIONS.—For actions brought

[\
W

pursuant to this section, the statute of limitations period

()
~

shall be determined in accordance with section 1658(a) of

N
N

title 28, United States Code. The tolling of any such limi-
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[W—

tations period shall be determined in accordance with the

law governing actions under section 1979 of the Revised

Statutes (42 U.S.C. 1983) in the State in which the action

is brought.

SEC. 7. CAUSE OF ACTION BY THE ATTORNEY GENERAL.
The Attorney General is authorized to institute for

or in the name of the United States a civil action for a

violation of this Act in any appropriate district court of

O 00 N1 O W R W

the United States against such parties and for such relief

p—
o

as may be appropriate, including equitable relief and com-

[u—
.

pensatory damages. Whenever a civil action is instituted

[
[\

for a violation of this Act, the Attorney General may inter-

[a—
(%)

vene in such action upon timely application and shall be

[a—y
N

entitled to the same relief as if the Attorney General had

—_
|9,

instituted the action. Nothing in this Act shall adversely

[
N

affect the right of any person to sue or obtain relief in

p—
~

any court for any activity that violates this Act, including

[y
o0

regulations promulgated pursuant to this Act.

—
O

SEC. 8. STATE IMMUNITY.

[\
o)

(a) STATE IMMUNITY.—A State shall not be immune

(\&]
—_

under the 11th Amendment to the Constitution of the

[\
\e]

United States from suit in Federal court for a wviolation

(3]
W

of this Act.

S}
=

(b) WAIVER.—A State’s receipt or use of Federal fi-

[\®]
W

nancial assistance for any program or activity of a State

*S 439 IS
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—

shall constitute a waiver of sovereign immunity, under the
11th Amendment or otherwise, to a suit brought by an
aggrieved individual for a violation of section 4.

(¢) REMEDIES.—In a suit against a State for a viola-
tion of this Act, remedies (including remedies both at law
and in equity) are available for such a violation to the
same extent as such remedies are available for such a vio-

lation in the suit against any public or private entity other

O 0 N1 N Ut B~ W

than a State.

i
o

SEC. 9. ATTORNEY’S FEES.

—
(S

Section 722(b) of the Revised Statutes (42 U.S.C.

[a—y
[\®)

1988(b)) is amended by inserting ‘“the Student Non-Dis-

p—
(%)

crimination Act of 2015,” after “Religious Liand Use and

[a—
S

Institutionalized Persons Act of 2000,”.

[
(9]

SEC. 10. EFFECT ON OTHER LAWS.

—_
(@)}

(a) FEDERAL AND STATE NONDISCRIMINATION

[y
~J

LAaws.—Nothing in this Act shall be construed to pre-

f—
o0

empt, invalidate, or limit rights, remedies, procedures, or

f—
O

legal standards available to victims of discrimination or

[\
)

retaliation, under any other Federal law or law of a State

[\
—

or political subdivision of a State, including titles IV and

N
[\

VI of the Civil Rights Act of 1964 (42 U.S.C. 2000c et

N
W

seq., 2000d et seq.), title IX of the Education Amend-
ments of 1972 (20 U.S.C. 1681 et seq.), section 504 of
the Rehabilitation Act of 1973 (29 U.S.C. 794), the Amer-

NN
W
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icans with Disabilities Act of 1990 (42 U.S.C. 12101 et

[—y

seq.), or section 1979 of the Revised Statutes (42 U.S.C.
1983). The obligations imposed by this Act are in addition
to those imposed by titles IV and VI of the Civil Rights
Act of 1964 (42 U.S.C. 2000c et seq., 2000d et seq.), title
IX of the Education Amendments of 1972 (20 U.S.C.
1681 et seq.), section 504 of the Rehabilitation Act of
1973 (29 U.S.C. 794), the Americans with Disabilities Act

O 0 N N e R W

of 1990 (42 U.S.C. 12101 et seq.), and section 1979 of
the Revised Statutes (42 U.S.C. 1983).

—
- O

(b) FREE SPEECH AND EXPRESSION LAWS AND RE-

e
[\

LIGIOUS STUDENT GROUPS.—Nothing in this Act shall be

—_
W

construed to alter legal standards regarding, or affect the

j—y
N

rights available to individuals or groups under, other Fed-

J—
N

eral laws that establish protections for freedom of speech

[a—
N

and expression, such as legal standards and rights avail-

f—
~J

able to religious and other student groups under the First

—
o0

Amendment and the Equal Access Act (20 U.S.C. 4071

p—
\O

et seq.).

[\
()

SEC. 11. SEVERABILITY.

[\®]
—

If any provision of this Act, or any application of such

N
[\

provision to any person or circumstance, is held to be un-

N
W

constitutional, the remainder of this Act, and the applica-

)
g

tion of the provision to any other person or circumstance

[\®]
wn

shall not be impacted.
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1 SEC. 12. EFFECTIVE DATE.

2 This Act shall take effect 60 days after the date of
3 enactment of this Act and shall not apply to conduct oc-

4 curring before the effective date of this Act.
O
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