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17-3345 In re Duke

set briefing and oral argument schedule

We respectfully request that the Court set a briefing

schedule to complete briefing on the government's

petition for writ of mandamus.

Duke, et al. State of New York, et al.

Abby C. Wright, U.S. Department of Justice

950 Pennsylvania Ave. NW

202-514-0664, Abby.Wright@usdoj.gov

Anisha Dasgupta

120 Broadway, 25th Floor New York, NY 10271

(212) 416-8921, Anisha.Dasgupta@ag.ny.gov

Eastern District of New York, Judge Garaufis

11/12/2017
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Pursuant to Federal Rules of Appellate Procedure 21 and 27, the government 

respectfully moves this court to set a schedule for the completion of briefing on the 

government’s pending petition for a writ of mandamus.  This motion is opposed.  

The reasons for the motion are set out below.   

1.  These related cases under the Administrative Procedure Act (APA) 

challenge the decision of the Acting Secretary of Homeland Security to wind down 

the non-enforcement policy known as Deferred Action for Childhood Arrivals 

(DACA).  Rather than promptly litigating whether that enforcement decision was 

judicially reviewable and valid based on the administrative record the government 

provided, plaintiffs sought extraordinarily burdensome and intrusive discovery and 

also asked the court to require the government to “complete” the administrative 

record with additional materials. 

The government objected to plaintiffs’ requests, especially prior to briefing on 

whether plaintiffs’ claims could even survive a threshold motion to dismiss. On 

October 19, 2017, the district court entered an order refusing to stay the discovery 

sought by the plaintiffs and ordering the government to file a privilege log for 

documents to be added to an expanded administrative record. 

2.  On October 20, the government moved this Court for an administrative 

stay of all discovery and record supplementation proceedings in the district court 

while the government prepared to file a petition for writ of mandamus.  The Court 

(per Cabranes, J.) granted the emergency motion pending its consideration by a full 
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panel of the Court.  The government filed its full petition for writ of mandamus on 

October 23. 

3.  On October 24, following oral argument on the government’s motion, a 

panel of this Court extended the administrative stay pending determination of the 

government’s mandamus petition, which in turn was deferred “until such time as the 

district court has considered and decided expeditiously issues of jurisdiction and 

justiciability.”  The Court further ordered that “[r]esponse briefs on the mandamus 

petition may be filed promptly,” and “the filing of any other or further briefs is 

deferred until further notice.” The individual plaintiffs filed a response to the 

government’s petition for writ of mandamus on November 6.  The state plaintiffs 

have not yet filed a response. 

4.  The government filed its motion to dismiss in district court on October 27, 

three days after this Court held oral argument on the government’s stay motion.  The 

government’s motion to dismiss argued that plaintiffs’ claims were non-justiciable and 

that plaintiffs had failed to state a claim under Fed. R. Civ. P. 12(b)(6).  After the 

government filed its motion, the district court informed plaintiffs that they could limit 

their response to issues of jurisdiction and justiciability.  Although the government 

has requested (over Plaintiffs’ opposition) that the district court set a schedule for 

plaintiffs’ response to the remainder of the motion to dismiss, the district court has 

not yet done so.  
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5.  On November 9, the district court denied in part and granted in part the 

government’s motion to dismiss.  The court dismissed the due process notice claims 

brought by both the individual plaintiffs in Batalla Vidal v. Duke, No. 16-cv-4756, and 

the state plaintiffs in New York v. Trump, No. 17-cv-5228, as well as the challenges to 

the Department of Homeland Security’s “information-use” policy brought by the 

state plaintiffs.  The district court denied the government’s motion to dismiss as to all 

other claims, however, holding that the claims were justiciable under the APA and not 

subject to the jurisdictional bar in 8 U.S.C. § 1252(g).  The court deferred 

consideration of the government’s motion to dismiss for failure to state a claim under 

Fed. R. Civ. P. 12(b)(6).  In so doing, the district court did not suggest that the 

administrative record the government produced was inadequate.  

6.  Because the district court has ruled on jurisdiction and justiciability, it is now 

appropriate for this Court to proceed with consideration of the government’s 

mandamus petition.  As explained, the individual plaintiffs filed a response to the 

government’s petition for writ of mandamus 14 days after the government filed its 

petition.  The state plaintiffs, however, have not yet filed a response, despite the 

Court’s instruction that they do so promptly.   

Accordingly, the government proposes the following schedule for briefing and 

argument: 

• The state plaintiffs will file their response to the government’s mandamus 
petition by November 14, 2017. 
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• The government will file a reply in support of its petition seven days later, 
on November 21, 2017. 

• The government respectfully requests that oral argument not be held the 
week of December 4-8, 2017, when the Deputy Assistant Attorney General 
responsible for arguing this case will be arguing two other cases in the 
courts of appeals. 

This schedule provides for expeditious resolution of the government’s petition 

for writ of mandamus.  Prompt filing of the state plaintiffs’ response is appropriate in 

light of this Court’s prior order.  And providing the government seven days in which 

to file its reply in support of mandamus is proportionate to the amount of time the 

state plaintiffs had to file their responses (over three weeks), and is shorter than the 

14-day period normally allowed for reply briefs.   

7.  Counsel for the plaintiffs do not agree to the schedule proposed above.   

CONCLUSION 

For the foregoing reasons, this Court should grant the motion to set a briefing 

and argument schedule. 
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