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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

X
MARTIN JONATHAN BATALLA VIDAL, et al., CASE MANAGEMENT
Plaintiffs, AND SCHEDULING ORDER
-against-
ELAINE C. DUKE, et al., 16-CV-4756 (NGG) (JO)
Defendants.
X
X
STATE OF NEW YORK, et al., 17-CV-5228 (NGG) (JO)
Plaintiffs,
-against-
DONALD TRUMP, et al.,
Defendants.
X

James Orenstein, Magistrate Judge:

At a conference before the court on September 26, 2017, the court set a briefing schedule
for dispositive motions, and, over the defendants' objection, I ordered discovery to proceed as set

forth below:

L DEADLINES AND COURT APPEARANCES

Joint proposal for schedule of bi-weekly status
conferences to address outstanding discovery
disputes due by

Deadline for all Rule 26(a)(1) disclosures:

Deadline for defendants' production of
administrative record and privilege log:

Objections to discovery requests due by:
Responses to discovery requests due by:
Deposition errata due by:

Joint status report due by:

All expert disclosures due by:

All discovery to be completed by:

September 29, 2017

October 4, 2017

October 6, 2017

1 week after service of requests

2 weeks after service of requests

1 week after deposition

1 week before each status conference
November 15, 2017

December 15, 2017
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II. DISCOVERY

a. No stays of discovery absent an explicit court order. Discovery is not automatically
stayed by the pendency of a dispositive motion, settlement discussions between the parties, referral
to mediation, or an agreement between the parties to suspend discovery. Any application for a stay
of discovery must show good cause why such relief should be granted.

b. Written discovery. Unless otherwise agreed to by the parties or so ordered by the
court, responses to any request for written discovery pursuant to Rules 33, 34, and 36 of the Federal
Rules of Civil Procedure are due no later than 14 days after service of the request. All such requests
and responses must conform to Local Civil Rules 26.3 (uniform definitions in discovery requests),
26.5 (cooperation among counsel in discovery), 26.6 (attorney review of form discovery requests),
and 26.7 (discovery requests to be read reasonably).

c. Privilege. The privilege log to be produced by October 6, 2017, shall include a
description of every document considered within any component of the executive branch as part of
the process of determining the policy and actions at issue in these actions that are not being
produced and as to which the defendants would assert a claim of privilege, regardless of whether the
defendants deem such that record to be part of the official administrative record. Failure to describe
a pertinent document in the privilege log due on October 6, 2017, will waive any later assertion of
privilege absent a showing of good cause. See Loc. Civ. R. 26.2, 26.3.

d. Depositions. Pursuant to Local Civil Rule 26.5, counsel should cooperate, consistent
with their clients' legitimate interests, in scheduling and conducting depositions.

1. If counsel cannot agree on a schedule for a given deposition, the deponent
must appear at the date, time, and place set forth in a notice propetrly served pursuant to Fed. R. Civ.
P. 30 unless excused by the party that served the notice or by the court.

1. Counsel are obligated to attempt in good faith to resolve any dispute that
arises during a deposition before seeking judicial intervention.

e. Expert discovery. Unless specific deadlines for expert discovery are set forth above,
the deadline for completing all discovery includes the production of all expert reports, including any
rebuttal reports. The parties must ensure that they have completed underlying fact discovery, and
that they have produced initial expert reports, in sufficient time for any rebuttal reports to have been
served by the deadline. Unless otherwise ordered, or unless the parties agree to proceed otherwise,
expert depositions may take place at any time before trial.

f. Discovery disputes. Parties are obligated to attempt in good faith to resolve
discovery disputes before seeking judicial intervention. Any unresolved dispute must be brought to
my attention in sufficient time for the dispute to be resolved and discovery to be completed
according to the deadlines set forth above. Motions to resolve discovery disputes shall be litigated in
accordance with my Individual Practice Rules and Local Civil Rules 37.3 and 6.4. Failure to submit a
timely opposition in compliance with applicable rules may result in the motion being granted as
unopposed.
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g. Timeliness of requests. To be timely, a request for written discovery, deposition
notice, or subpoena must be served in sufficient time for the responding party to comply with the
request in full before the relevant discovery deadline. In the event that any such discovery demand
is untimely, I may decide not to enforce it.

111 REQUIREMENTS FOR STATUS CONFERENCES

a. No later than seven days before each status conference, the parties are directed to
file a joint report on the status of the case, the nature of any pending disputes (including the parties
respective arguments on such disputes), and whether discovery is proceeding on schedule. If there
are no pending disputes requiring court intervention, I will entertain a joint application to adjourn or
cancel the conference. If the parties agree to discuss settlement at the status conference, the parties
should also submit ex parze statements of their respective settlement positions.

b. All conferences will be in person unless otherwise ordered. Any request to conduct
a conference by telephone must be made at least 48 hours before the scheduled start of the
conference.

C. All conferences will start on time. Any attorney who does not arrive on time may be
directed to obtain a transcript of the proceeding and provide it to the represented party to avoid
prejudice to that party arising from proceedings conducted in its absence.

d. Counsel for each party must be fully familiar with the case and prepared to discuss
the status of discovery, the party's current settlement position, and any unresolved issue in the case.
A party's counsel of record may send substitute counsel only if the latter is fully prepared to discuss
all of the matters described above.

e. If a conference cannot proceed due to counsel's failure to appear on time or
unpreparedness to discuss the case, I will reschedule the conference and consider an order requiring
the attorney responsible for the delay to reimburse the other participants' costs, including reasonable
attorneys' fees.

f. Only a party's counsel of record, or an attorney personally authorized to appear by
the party (and not simply by the party's counsel of record) may appear on behalf of a party. If a law
firm has appeared as counsel of record for a party, any attorney actually employed by that law firm
may appear. An attorney acting "of counsel" for a party's counsel of record may not appear without
the represented party's explicit authorization, as such an attorney has no authority to make binding
representation on behalf of any party. See N.Y. Rules of Prof'l Conduct 1.2(c), 22 N.Y.C. R.R. § 1200
(requiring client to give "informed consent" before an attorney may make a limited appearance on
the client's behalf).

IV. POST-DISCOVERY MATTERS

a. Dispositive Motions Deadline. The deadline for commencing dispositive motions is
the date by which the first action must be taken to commence such a motion pursuant to the
individual practices of the district judge to whom this case is assigned. As specified in the individual
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practice rules of the assigned district judge (available at www.nyed.uscourts.gov), that action will be
either (a) submitting a letter requesting a pre-motion conference, (b) requesting an oral argument
date from the district judge, (c) initiating the exchange of statements pursuant to Local Civil Rule
56.1, or (d) filing the notice of motion together with supporting papers.

b. Joint Pretrial Order Deadline. The deadline for submitting a joint pretrial order is
the date by which the parties must file a single document that reflects input from all parties and that
fully complies with the individual practice requirements of the district judge to whom the case is
assigned (not my individual practice requirements, unless the parties have unanimously agreed to
refer the case to a magistrate judge for all purposes including the entry of judgment pursuant to 28
U.S.C. § 636(c)). If one party has completed its portion of the proposed pretrial order but cannot
obtain input from an adversary, it must so advise me before the deadline.

C. Generally, no extension due to the pendency of summary judgment motions.

L. In cases that are assigned to a district judge whose individual practice rules
require the submission of a joint pretrial order no later than 60 days after the close of discovery (as
do most judges in this district, see www.nyed.uscourts.gov), I will not extend this deadline based on
the anticipation or pendency of a summary judgment motion absent an order from the assigned
district judge.

1. The fact that a party intends to seek summary judgment will not be
considered good cause to postpone a discussion of settlement at the pretrial conference or the
submission of ex parte statements of the parties' respective settlement positions in advance.

V. EXTENSIONS OF DEADLINES.

a. The deadlines in this order will be enforced, and in licht of the history and

circumstances of these actions will be modified only upon a timely showing of the most compelling

and unforeseeable of extraordinary circumstances. Failure to comply with a deadline may result in
the imposition of appropriate sanctions pursuant to Rules 16 and 37 of the Federal Rules of Civil

Procedure, including a recommendation of dispositive relief.

b. While the parties are encouraged to cooperate with each other in conducting
discovery, they must not agree among themselves to any extensions or suspensions of discovery that
will render them unable to meet any deadline set forth above; any such agreement requires court
approval. Similarly, an agreement among the parties to discuss settlement will not excuse failure to
comply with any deadline set forth above. Parties wishing to suspend discovery or adjourn a
deadline to promote settlement discussions must seek permission from the court.

C. A request for an extension of any deadline submitted less than 14 days before that
deadline will be considered untimely and will not be granted, absent extraordinary circumstances.

d. A request for modification of any deadline in this scheduling order must be in
writing, and submitted in accordance with Rule II.A of my individual practice rules.


http://www.nyed.uscourts.gov/
http://www.nyed.uscourts.gov/
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VI. ELECTRONIC FILING AND CONTACT INFORMATION

a. Mandatory electronic filing. Pursuant to Administrative Order 2004-08, all
documents must be submitted electronically. Except as set forth in my Individual Practice Rules or
in an order, any document submitted to chambers by mail or fax will be discarded.

b. Attorney appearance and registration. The attorney for each party with primary
responsibility for the matter must, as soon as possible and in no event later than the attorney's first
appearance in court:

L. file a Notice of Appearance on behalf of each represented party; and

1. register to receive electronic notification of every filing in the case via the
court's ECF docketing system.

c. Current contact information. The attorney representing each party is under a
continuing obligation to keep the court apprised of any changes in contact information — including
mailing addresses, email addresses, and daytime telephone numbers — by filing the appropriate
Notice on ECF.

d. Redaction or deletion of personal data identifiers. All public filings on the electronic
docket must omit or redact personal data identifiers, pursuant to Fed. R. Civ. P 5.2. Where an
otherwise public document must include such information, the filing party must file a redacted
version on the public docket and an unredacted version under seal.

SO ORDERED:

Dated: Brooklyn, New York
September 27, 2017
/s/
JAMES ORENSTEIN
U.S. Magistrate Judge




