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IN THE UNITED STATES DISTRICT COURT FOR 
THE WESTERN DISTRICT OF OKLAHOMA 

 
UNITED STATES OF AMERICA,  ) 
      ) 
  Plaintiff,   ) 
      ) 
RACHEL TUDOR,    ) 
      ) 
  Plaintiff-Intervenor,  ) 
      ) 
v.      ) Case No. CIV-15-324-C 
      ) 
SOUTHEASTERN OKLAHOMA  ) 
STATE UNIVERSITY, and   ) 
      ) 
THE REGIONAL UNIVERSITY  ) 
SYSTEM OF OKLAHOMA,   ) 
      ) 
  Defendants.   ) 
 
EEOC’S MOTION TO QUASH SUBPOENAS AND FOR PROTECTIVE ORDER 

TO PROHIBIT DEPOSITIONS OF JAMES HABAS AND FORMER EEOC 
INVESTIGATOR KATHY NUSZ AND BRIEF IN SUPPORT 

 
Pursuant to Rule 26(b) and (c) and Rule 45(d)(3)(A)(iii) and (iv) of the Federal Rules 

of Civil Procedure, non-party Equal Employment Opportunity Commission (“EEOC”) 

moves this Court for an order quashing Defendants’ subpoenas to depose former EEOC 

Oklahoma Chief Receipt/Technical Information Unit Supervisor James Habas and former 

investigator Kathy Nusz1 and for a protective order prohibiting such depositions.  

Specifically, the subpoenas should be quashed because they were not properly served under Rule 

45(b)(1), Fed.R.Civ.P. and they are overly broad, cumulative, unduly burdensome, seek 

irrelevant information, and less burdensome methods are available to obtain the information. 

                                                           
1 Ms. Nusz was employed by the EEOC from August 1999 until she retired in September 2015. 
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PRELIMINARY STATEMENT 

 Defendants Southeastern Oklahoma State University and Regional University System of 

Oklahoma (“Defendants”) sent deposition subpoenas to former EEOC investigator Kathy Nusz 

and former charge intake supervisor (now investigator) James Habas, seeking to discover 

information about the EEOC’s investigation of Plaintiff-Intervenor Dr. Rachel Tudor’s 

discrimination and retaliation charge against Defendants and the EEOC’s investigation file.  

(Exhs. 1 and 2, Deposition Subpoenas of J. Habas and K. Nusz)  The EEOC is not a party to 

this litigation.  Ms. Nusz was the EEOC investigator assigned to investigate Dr. Tudor’s charge 

alleging sex discrimination and retaliation by Defendants. 

These subpoenas were not properly served under Fed.R.Civ.P. 45(b)(1) because they 

were not personally delivered to Mr. Habas or Ms. Nusz and neither subpoena was accompanied 

by attendance and mileage fees as required by Rule 45(b)(1).  (Exh. 3, Declaration of James 

Habas, ¶ 7; Exh. 4, Declaration of Kathy Nusz, ¶ 6)  As a result, the subpoenas are invalid and 

should not be enforced.   

The subpoenas should also be quashed and a protective order entered under Fed.R.Civ.P. 

26 (b) and (c) and 45(d) because deposing Ms. Nusz and Mr. Habas would subject them and the 

EEOC to undue burden and expense, they do not possess relevant information concerning the 

underlying facts of this case, their depositions are cumulative of documents and information 

previously provided to Defendants, and the information sought can be obtained through far less 

burdensome methods.  In addition, these subpoenas appear to seek information protected from 

discovery by the deliberative process, attorney-client and other applicable privileges.   

Neither Mr. Habas nor Ms. Nusz was identified by the parties in their Rule 26(a) 

disclosures, and Plaintiff advised the EEOC that it does not intend to call Mr. Habas or Ms. Nusz 

Case 5:15-cv-00324-C   Document 56   Filed 04/27/16   Page 2 of 18



 

 3 

to testify at trial.  These individuals likely would not be permitted to testify at trial regarding the 

issues in this case.  Defense counsel has failed to identify any relevant information concerning 

the claims and defenses which they believe Mr. Habas or Ms. Nusz may possess.  Instead, 

Defendants assert they possess knowledge about the EEOC’s investigation and the location of 

the investigation materials.  None of these matters are relevant to whether Defendants 

discriminated or retaliated against Dr. Tudor. 

When asked why they seek these depositions, defense counsel speculated that Mr. Habas 

might have “directed” the EEOC’s investigation and noted that he signed the Statement 

authenticating the non-privileged documents produced to Defendants from the investigation file.   

However, Mr. Habas did not participate in, direct or supervise the investigation nor did he 

supervise Ms. Nusz.  To the contrary, Mr. Habas has no personal knowledge of these matters 

except that he received a few documents by mail from Dr. Tudor which he immediately 

forwarded to the investigator. Defense counsel also stated they seek to depose Mr. Habas about 

the production of documents from the EEOC’s investigation file.   

There is no question in this case about whether the EEOC conducted an investigation and 

Defendants cannot challenge the sufficiency of that investigation.  In their Answers to Plaintiff 

DOJ’s Complaint, Defendants admit that the EEOC investigated Dr. Tudor’s charge. (ECF Docs. 

21 and 22, ¶ 10).   

When asked to identify specific information Defendants seek regarding the investigation, 

defense counsel stated they believe a few of Ms. Nusz’s interview notes do not contain the 

names of the witnesses who were interviewed and/or the dates of the interviews.  They also 

indicated they want to question Ms. Nusz about which individuals were interviewed, what 

documents EEOC received during the investigation, and the “location” of such material.  
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However, the documents and audio recordings of witness interviews previously produced to 

Defendant from the EEOC’s investigation file show which witnesses were interviewed, the 

substance of the interviews and the documents obtained during the investigation.   

Defense counsel also claim that a few interviews Ms. Nusz conducted during the 

investigation are not documented in the file.  Defendants have not identified these allegedly 

undocumented interviews.  EEOC believes this assertion is incorrect but is willing to provide a 

sworn statement from Ms. Nusz listing the individuals interviewed.  

As set forth above, there are far less burdensome ways for Defendants to obtain the 

information they allegedly seek.  Defendants have the non-privileged portions of the 

investigation file and a privilege log identifying the documents withheld.  As EEOC’s counsel 

advised defense counsel, if Defendants identify Ms. Nusz’s notes which they claim do not 

contain the names of the individuals allegedly interviewed or interview dates, EEOC will provide 

a sworn declaration setting forth such information, if available.  If however the Court does not 

quash the Nusz subpoena, EEOC requests, in the alternative, a protective order limiting her 

deposition to one hour and to questions regarding the names of witnesses interviewed and the 

dates of such interviews.   

PROCEDURAL BACKGROUND 

1. On April 1, 2016, defense counsel filed a Notice To Take Depositions of James Habas 

and Kathy Nusz on April 28 and 29, 2016, respectively. (Exh. 5, Notice To Take 

Depositions)  The Notice does not specify the subject matter of the depositions.  (Id.) 

2. In early April 2016, a subpoena ordering former EEOC investigator Kathy Nusz to 

appear for a deposition on April 29, 2016 was left at her home.  (Exh. 2, K. Nusz 

Subpoena; Exh. 3, Declaration of Kathy Nusz, ¶ 6)  The subpoena was not personally 
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delivered to Ms. Nusz, and instead, was sent by certified mail.  (Nusz Decl., ¶ 6)  Ms. 

Nusz was not at her residence when the subpoena arrived and did not sign the certified 

mail receipt.  (Id. at ¶ 6)  Instead, Ms. Nusz’s mail carrier signed for the envelope and 

left it at her home.2  (Id. at ¶ 6) The subpoena was not accompanied by a witness fee 

check for attendance and mileage. (Id. at ¶ 6) 

3. On April 5, 2016, the receptionist at the EEOC’s Oklahoma City Office received a 

subpoena purporting to require James Habas to appear for a deposition.  (Exh. 1, Habas 

Subpoena)  This subpoena similarly was not personally hand-delivered to Mr. Habas.  

(Exh. 3, Declaration of James Habas, ¶ 7)  Although it was apparently sent by certified 

mail, Mr. Habas did not sign for it and the subpoena was not accompanied by attendance 

or mileage fees.  (Habas Decl., ¶ 7)  Neither subpoena identifies the subject matter of the 

deposition.  Mr. Habas’s subpoena purports to require him to testify as a fact witness.   

4. When EEOC attorney Patrick Holman asked defense counsel why Defendants noticed 

these depositions, defense counsel stated they wanted to depose Mr. Habas and Ms. Nusz 

about “the investigation” of Dr. Tudor’s EEOC charge.  Defense counsel also indicated 

they want to depose Mr. Habas regarding the EEOC’s procedure for producing the non-

privileged portions of the EEOC’s investigation file in response to Defendants’ request. 

5. On April 11, 2016, EEOC attorney Jennifer Arendes spoke with defense attorney Jeb 

Joseph to discuss about Defendants’ reasons for noticing these depositions of individuals 

who are not identified in the parties’ Rule 26(a) disclosures and possess no personal 

knowledge of the underlying facts of this case.  Defense counsel stated Defendants seek 

                                                           
2 This letter carrier had been previously authorized to sign for packages containing medication 
for Ms. Nusz’s husband.  This individual was not authorized to accept certified mail, including 
subpoenas, directed to Ms. Nusz.  (Exh. 4, Nusz Declaration, ¶ 7) 
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to depose Mr. Habas because he signed the letter authenticating the documents from the 

EEOC’s investigation file and allegedly “directed” Ms. Nusz’s investigation.  Defense 

counsel stated Defendants want to depose Ms. Nusz because they believe a few of her 

handwritten notes in the investigation file do not indicate the names of the witnesses 

being interviewed or the date(s) of the interviews, and they believe a couple of interviews 

were not documented.  (Exh. 6, Declaration of Jennifer Arendes, ¶ 6) 

6. On April 12, 2016, Ms. Arendes advised defense counsel by telephone and email that Mr. 

Habas did not supervise Ms. Nusz and had no involvement in the EEOC’s investigation 

of Dr. Tudor’s charge.  (Arendes Declaration, ¶ 7 and Exh. A thereto, J. Arendes 

Email to J. Joseph dated April 12, 2016)  Despite these facts, defense counsel stated 

they still seek to depose Mr. Habas because he has knowledge of “lots of things in that 

[EEOC] office.”  (Arendes Decl., ¶ 7)  During telephone call, Ms. Arendes again asked 

defense counsel what specific types of information Defendants believe Ms. Nusz 

possesses (other than the few items referenced in paragraph 5 above) but defense counsel 

did not provide specifics.  (Id.) 

7. During this telephone call, Ms. Arendes offered to resolve the dispute regarding Mr. 

Habas’s deposition by providing an affidavit from him authenticating the documents 

from the investigation file (again) and describing the production of those documents to 

Defendants.    Defense counsel did not respond to this proposed compromise.  (Arendes 

Decl., ¶ 8) 

8. On April 18, 2016, Ms. Arendes followed up with defense counsel by telephone to 

determine whether Defendants still sought to depose Mr. Habas and if so, the subject 

areas they expected to cover in the deposition.  Defense counsel did not identify any 
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topics but agreed to discuss the matter with his co-counsel and get back to Ms. Arendes.  

Ms. Arendes again asked what other topics Defendants sought to cover in Ms. Nusz’s 

deposition but did not receive a response.  (Arendes Decl., ¶ 9; J. Arendes 4/18/16 

Email attached thereto as Exh. B) 

9. EEOC’s counsel repeatedly asked defense counsel to identify relevant topics or subject 

matters about which Mr. Habas and Ms. Nusz allegedly have knowledge as part of their 

efforts to resolve this disagreement. (Arendes Decl., ¶ 10 and Exhs. A-E thereto) 

Defense counsel did not identify topics other than those mentioned above.  (Id.) 

10. In an effort to resolve this disagreement, EEOC’s counsel offered to provide a 

supplemental sworn statement from Mr. Habas confirming that he had no involvement in 

and did not direct the EEOC’s investigation and summarizing the procedure for 

producing the non-privileged portions of the investigation file.  Defense counsel would 

not accept this proposed compromise.  (Arendes Decl., ¶ 11) 

11. Ms. Arendes also asked defense counsel to identify the handful of Ms. Nusz’s 

handwritten notes which Defendants believe are missing witness names and/or 

interview dates and offered to provide a sworn statement from Ms. Nusz identifying 

the individuals interviewed and dates, to the extent she can do so.  Defense counsel 

did not respond.  (Arendes Decl., ¶ 12) 

12. During telephone calls and by email on April 19 and 21, 2016, Ms. Arendes asked 

defense counsel to withdraw these subpoenas in order to avoid this motion to quash. 

(Arendes Decl., ¶ 13 and Exhs. C, p. 2 (J. Arendes Email dated April 19, 2016 

Email) and E thereto)  Counsel for EEOC emphasized that the testimony of these 
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witnesses is likely inadmissible, cumulative and irrelevant. Defense counsel 

acknowledged that Ms. Nusz’s personal opinions, recommendations, etc. are 

irrelevant and largely privileged but refused to withdraw the subpoena or narrow the 

scope.  (Arendes Decl., ¶ 13)  

13. By email dated April 21, 2016, Ms. Arendes advised defense counsel that after 

reviewing the investigation file and speaking with Mr. Habas again, it is clear he did 

not participate in or direct the investigation of Dr. Tudor’s charge.  (Exh. E to 

Arendes Decl.)  Ms. Arendes advised that the EEOC would provide a sworn 

statement to that effect in support of its motion to quash and once again asked that if 

Defendants believe Mr. Habas has relevant information concerning the claims and 

defenses in this case, they advise EEOC which would  then reconsider its position.  

Defense counsel did not do so.  (Arendes Decl., ¶ 14) 

14. Counsel for the EEOC repeatedly conferred with defense counsel in a good faith 

effort to resolve this dispute. 

ARGUMENT AND AUTHORITIES 

I. Defendants’ Subpoenas Should Be Quashed Because They Were Not Properly 
Served and Do Not Comply With  Fed.R.Civ.P. 45(b)(1)  
 

 Defendants’ subpoenas of Mr. Habas and Ms. Nusz are invalid because they were not 

properly served and do not comply with Fed.R.Civ.P. 45(b)(1) which provides in pertinent 

part: “serving a subpoena requires delivering a copy to the named person and if the 

subpoena requires that person’s attendance, tendering the fees for 1 day’s attendance and the 

mileage allowed by law.”  Bank of Oklahoma v. Arnold, 2008 WL 482860 at * 2 (N.D. Okla. 
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Feb. 20, 2008); Rule 45(b)(1), Fed.R.Civ.P.;  9A Wright, Miller, Kane & Marcus, Federal 

Practice & Procedure Section, § 2454 (3d ed. 2016) (The longstanding interpretation of Rule 

45 has been that personal service of subpoenas is required to effectuate the Rule’s delivery’ 

requirement.)  It is not sufficient to leave a copy of the subpoena at the witness’s home.  Id. 

The majority of courts considering the issue have held that Rule 45 requires personal 

in-hand service.  See, e.g., Chima v. U.S. Dept. of Defense, 23 Fed.Appx. 721, 724 (9th Cir. 2001);  

FTC v. Compagnie De Saint-Gobain-Pont-A-Mousson, 636 F.2d 1300, 1312-13 (D.C.Cir. 1980); 

Bowers v. Mortgage Electronic Registration Systems, Inc., 2011 WL 6739588 at *3 (D. Kan. Dec. 22, 

2011); Smith v. Midland Brake, 162 F.R.D. 683, 686 (D. Kan. 1995); Securities and Exchange 

Commission v. Art Intellect, Inc., 2012 WL 776244 at *2 (D. Utah (March 7, 2012). Although 

Rule 45 has been amended several times since 2000, the methods of service did not change.  

See David D. Siegel, Practice Commentaries, 28 U.S.C.A. Fed.R.Civ.P. 45, cmt. C45-9 (West 

Supp. 2007). 

 Moreover, witness and mileage fees must be tendered concurrently with the 

subpoena.  Rule 45(b)(1); CF&I Steel Corp. v. Mitsui & Co., 713 F.2d 494, 496 (9th Cir. 1983); 

Tribulak v. Minirth-Meier-Rice Clinic, 111 F.3d 135, 135 (8th Cir. 1997); Smith v. Midland Brake, 

Inc., 162 F.R.D. 683, 686 (D. Kan. 1995). 

Neither Mr. Habas nor Ms. Nusz was properly served pursuant to Rule 45(b)(1).  The 

subpoena for Mr. Habas was sent by certified mail to the EEOC’s office and given to the 

receptionist, not Mr. Habas.  Despite having Ms. Nusz’s home address, Defendants similarly 

did not personally serve her.   The subpoenas are also invalid because neither Mr. Habas nor 

Ms. Nusz received payment for their time or mileage as required by Rule 45(b)(1).  
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Defendants have not shown they are unable to serve Habas or Nusz and have their business 

and home addresses, respectively. Because the subpoenas were not properly served and do 

not comply with Rule 45, they should be quashed. 

II. The Subpoenas Should Be Quashed Because They Exceed The Scope of Rule 
26(b) and Producing Ms. Nusz and Mr. Habas For Deposition Would Subject 
Them and Non-party EEOC To Undue Burden and Expense. 

 
  Fed. R. Civ. P. 45(d)(3)(A)(iv) requires a court to quash or modify a subpoena that 

subjects a person to undue burden. When a non-party seeks protection from a subpoena, 

courts apply “’the balancing standards-relevance, need, confidentiality, and harm.  And even 

if the information sought is relevant, discovery is not allowed where no need is shown, or 

where compliance is unduly burdensome or where the potential harm caused by production 

outweighs the benefit.’”  Snoznik v. Jeld-Wen, Inc., 259 F.R.D. 217, 222-24 (W.D.N.C. 2009) 

(quoting Mannington Mills, Inc. v. Armstrong World Indus., Inc., 206 F.R.D. 525, 529 (D. Del. 

2002)).  Courts give extra consideration to the objections of a non-party, non-fact witness in 

weighing burdensomeness versus relevance.  See Schaff v. Smithkline Beecham Corp., 233 F.R.D. 

451, 453 (E.D.N.C. 2005); Realtime Data, LLC v. MetroPCS Texas, LLC, 2012 WL 105080 at 

*2 (S.D. Cal. 2012); Whitlow v. Martin, 263 F.R.D. 507, 512 (C.D. Ill. 2009). 

 To assess whether the subpoena causes an undue burden it is appropriate to use the 

standards of Rule 26(b) which consider whether the burden or expense of the proposed 

discovery outweighs its likely benefit, taking into account the needs of the case, the amount 

in controversy, the parties’ resources, the importance of the issues at stake, and the 

significance of the proposed discovery in resolving issues.  Rule 26(b)(1); see also Leyh v. 

Modicon, Inc., 881 F. Supp. 420, 424 (S.D. Ind. 1995); McCall v. Lockheed Martin Corp., 2006 
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U.S. Dist. LEXIS 46772 (S.D. Miss. July 10, 2006). 

Fed.R.Civ.P. 26(b)(2)(C) provides that a court must limit the frequency or extent of 

discovery if it determines that: “(i) the discovery sought is unreasonably cumulative or 

duplicative, or can be obtained from some other source that is more convenient, less 

burdensome, or less expensive; . . . or (iii) the proposed discovery is outside the scope 

permitted by Rule 26(b)(1).”  Similarly, Rule 26(c) provides that the court may issue an order 

to protect a person from annoyance, oppression or undue burden or expense.   

In this case, compliance with Defendants’ subpoenas would impose an undue burden 

on the EEOC, Ms. Nusz and Mr. Habas. The EEOC serves the public interest by handling 

approximately 90,000 charges per year.   (Arendes Decl., ¶ 16)   The agency has a long-

recognized interest in minimizing involvement in litigation in which it is not a party and 

conserving employee resources. See Leyh v. Modicon, Inc., 881 F. Supp. 420 (S.D. Ind. 1995); 

Allen v. International Truck and Engine Corp., 2003 WL 1522942 at *1-2 (S.D. Ind. March 21, 

2003).  As the Leyh court explained: 

Because virtually any civil action alleging employment discrimination must 
have gone through the EEOC . . . before litigation is filed, the EEOC has 
obvious and well-founded concern about having its investigators spend their 
time testifying about old investigations instead of conducting current ones. . . .  
The EEOC has plenty of work to do investigating new complaints, and its 
principal responsibility is to serve the public as a whole, not to work for the 
benefit of particular litigants. . . . The possibility that the investigator might 
testify about [underlying facts] would be present in any case and is not 
sufficient to outweigh the burden of subjecting the EEOC to depositions of 
its investigators as a matter of course. 

 
Id. at 424-25.  

The plaintiff in Leyh sought to depose the EEOC investigator about facts discovered 
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during the investigation.  In granting the EEOC’s motion to quash and for protective order, 

the court noted that testimony from an investigator about the results of his investigation is 

not generally admissible.  The court recognized that while the investigator might be able to 

testify about admissions made by the defendant’s representatives during the investigation, 

this possibility was insufficient to warrant the deposition stating: 

Despite the generally permissive approach to discovery . . ., the court 
does not believe that parties to an employment discrimination case should 
be able to depose EEOC investigator as a matter of course.  Such 
depositions should not become a routine method to find a short-cut to 
evidence. . . .  It is beyond the scope of this case to catalog the exceptional 
circumstances that might warrant such discovery, but there are no such 
exceptional circumstances here.  
  

Leyh, 881 F. Supp. at 425.  If investigators were allowed to be deposed in every charge or 

privately filed lawsuit filed, it would substantially damage the agency’s ability to discharge its 

statutory duties. See, e.g., Jones v. Needham et al., No. 15-0978 at *2-3 (W.D. Okla. Feb. 8, 2016) 

(copy attached as Exh. 7). 

 Defense counsel seeks to depose these individuals about the “investigation” which is 

a broad, undefined topic.  Most information regarding the investigation is neither relevant 

nor admissible.  Defendants do not dispute that the EEOC performed an investigation of 

Dr. Tudor’s charge.  In addition, information or testimony about the EEOC’s investigative 

process is generally not admissible at trial. 

In Jones, supra, Judge Heaton granted the EEOC’s motion to quash a subpoena for 

the deposition of investigator Nusz.  As in the present case, the EEOC produced the non-

privileged portions of its investigation file including all factual material.  In light of that fact, 

the court explained that there was no apparent justification for deposing investigator Nusz 
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regarding the documents submitted to the EEOC.  Jones, supra at *2. 

In EEOC v. Unicom Elec., Inc., 2007 WL 9359941 at *1-2 (C.D.Cal. March 9, 2007), 

the court granted the EEOC’s motion to quash the deposition of the investigator as 

duplicative because the EEOC turned over the investigation file and plaintiff told defendant 

it did not plan to call the investigator as a witness.   

The same is true here. The burden of the deposition substantially outweighs any likely 

benefit as the EEOC has already produced the non-privileged portions of the investigation 

file and questions regarding the scope or adequacy of the EEOC’s investigation are 

irrelevant.  Deposing Ms. Nusz and Mr. Habas would yield little, if any, benefit to the parties 

or the resolution of the issues in this case. As in Leyh and Allen, supra, Defendants cannot 

demonstrate “exceptional circumstances” necessary to justify deposing these individuals.  

Defendants already possess most of the information they claim to seek in these depositions.   

Defendants apparently seek to depose Nusz and Habas to elicit information with 

which to challenge the EEOC’s reasonable cause determination by attempting to show that 

it was based on a cursory investigation.  In EEOC et al. v. Bank of Oklahoma, No. 03-CV-657-

EA(C), slip op. at 4 (N.D.Okla. Aug. 11, 2004) (attached as Exh. 8), Magistrate Cleary noted 

that courts have frequently held that parties cannot challenge the sufficiency of the EEOC’s 

investigation and resulting reasonable cause determination and granted the EEOC’s motion 

to quash the deposition subpoena directed to the investigator.  Id. at 4-5; see also EEOC v. 

Keco Indus., Inc., 748 F.2d 1097 (6th Cir. 1984); EEOC v. BOK Financial Corp., 995 F. Supp.2d 

1252, 1253 (D.N.M. 2014); EEOC v. Chicago Miniature Lamp Works, 526 F. Supp. 974, 976 

(N.D.Ill. 1981).   
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As the Chicago Miniature Lamp Works court explained, “Acceptance of [the 

defendant’s] theory would entitle every Title VII defendant to litigate as a preliminary matter 

whether EEOC had a reasonable basis for its determination. . . [This] would effectively make 

every Title VII suit a two-step action:  First, the parties would litigate the question of 

whether EEOC had a reasonable basis for its initial finding, and only then would the parties 

proceed to litigate the merits of the action.”  526 F. Supp. at 975.   Defendant is entitled to a 

trial de novo.  As a result, Magistrate Cleary barred the employer from deposing the 

investigator to explore the basis for the EEOC’s reasonable cause determination or 

challenge it.  The court granted the EEOC’s motion to quash but ordered it to identify the 

individuals interviewed during the investigation. 

It is unclear exactly what information Defendants could obtain from these 

depositions which they do not already possess that is relevant to determining whether 

Defendants discriminated or retaliated against Dr. Tudor.  Given that Defendants possess 

the non-privileged portions of the investigation file (totaling over 4,000 pages), the content 

of which speaks for itself, it cannot be reasonably argued that the benefit of deposing Ms. 

Nusz or Mr. Habas outweighs the burden. These documents reflect the facts, interviews and 

documents obtained during the investigation.   

Moreover, given the deliberative process privilege discussed below, their testimony 

would be limited to authenticating documents (previously done in a sworn statement from 

Mr. Habas) and regurgitating factual information contained in the investigation file provided 

to Defendants - neither of which would assist in resolving the claims or defenses; thus, 

compelling the deposition testimony of these individuals would be duplicative, unnecessary 
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and subject them and EEOC to unnecessary and undue burden and expense.  They and 

EEOC attorneys would be required to spend significant time preparing for and attending  

depositions which would provide little, if any, relevant information.  

The burden imposed on the EEOC of allowing these depositions is especially 

significant because it opens the door to thousands of investigators being pulled away from 

their heavy caseloads for depositions by private litigants in de novo lawsuits. This court should 

spare the EEOC the burden, expense and time-consuming exercise of being second-guessed 

by litigants who are unhappy with its procedures and decisions, particularly here where it is 

not a party to the litigation.  Lang v. Kohl's Food Stores, Inc., 185 F.R.D. 542, 549-550 (W.D. 

Wis. 1998).  

III. Defendants’ Subpoenas Should Be Quashed To Prevent Disclosure of 
Privileged Information.  

 This Court should also quash Defendants’ subpoenas because they are calculated to 

“require[] disclosure of privileged or other protected matter.”  Fed.R.Civ.P. 45(d)(3)(A)(iii)).  

An EEOC investigator’s pre-determination decisions, mental impressions, analyses, opinions 

and recommendations are protected from disclosure by the deliberative process privilege.  

Baker v. Dupnik, 2010 WL 9561922 at *6 (D. Ariz. 2010)  The purpose of the privilege is to 

"prevent injury to the quality of agency decisions,"  NLRB v. Sears, Roebuck & Co., 421 U.S. 

132, 151 (1975), and protect the integrity of the decision-making process.  Stewart v. U.S. 

Dept. of Interior, 554 F.3d 1236 (10th Cir.2009). It rests, in part, on the same need for open 

communication that supports the attorney-client privilege, as well as the long recognized 

need for government officials to formulate and provide advice without fear that private 
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deliberative comment will become public.  Montrose Chemical Corp. v. Train, 491 F.2d 63, 70 

(D.C. Cir. 1974). Courts have applied the privilege to preclude questioning EEOC 

investigators about:  

[C]onclusions, interpretations, or recommendations that the investigator formulated . 
. . ; the investigator's evaluation of the evidence including whether certain evidence 
unknown to him at the time of his investigation would have made a difference in his 
evaluation . . . why actions were or were not taken throughout the course of the 
investigation . . .  ; about how the EEOC intended to use the evidence in its 
possession and inferences that could be drawn from that evidence . . .  the relative 
importance the EEOC staff placed on some facts over others . . . ; and whether . . .  
the investigator considered certain documents to be problematic. . .  
 

Baker, 2010 WL 9561922 at *6 (citations omitted). 

 Defense counsel will likely question Ms. Nusz about her opinions, decisions and 

reasoning and the EEOC’s decisions about its investigation and findings.  However, the 

deliberative process privilege would preclude testimony about such privileged information.  

CONCLUSION 

For the foregoing reasons, non-party EEOC respectfully requests that the Court 

grant its Motion To Quash the subpoenas directed to Mr. Habas and Ms. Nusz and issue a 

protective order barring their depositions.  If Defendants identify the notes which they 

believe are missing witness names/interview dates, the EEOC will also provide a sworn 

statement from Ms. Nusz which sets forth such information, the extent available, and listing 

the individuals interviewed during the investigation. In the alternative, EEOC requests that 

the Court issue a protective order limiting Ms. Nusz’s deposition to one hour about the 

names and dates of witness interviews. 
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Respectfully submitted, 

 
/s/ Jennifer L. Arendes 
JENNIFER L. ARENDES 
Trial Attorney 
EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION  
St. Louis District Office 
1222 Spruce St., Room 8.1 
St. Louis, Missouri 63103 
(314) 539-7916 (phone) 
(314) 539-7895 (fax) 
Jennifer.arendes@eeoc.gov 
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Certificate of Service 

I hereby certify that on this 27th day of April 2016, I electronically transmitted the 

attached document to the Clerk of Court using the ECF System for filing and transmittal of 

a Notice of Electronic Filing to the following ECF registrants: 

Allan Townsend 
Delora Kennebrew 
Meredith Burrell 
Shayna Bloom 
Allan.townsend@usdoj.gov 
Delora.kennebrew@usdoj.gov 
Meredith.burrell@usdoj.gov 
 
Attorneys for United States of America 
 
Brittany Novotny 
Brittany.novotny@gmail.com 
 
Jillian Weiss 
Ezra Young 
jtweiss@jtweisslaw.com 
eyoung@jtweisslaw.com 
 
Attorneys for Plaintiff-Intervenor 
 
 
 
Dixie Coffey 
Jeb Joseph 
Dixie.coffey@oag.gov 
Jeb.jospeh@oag.ok.gov 
 
Attorneys for Defendants 
 
        
        /s/ Jennifer L. Arendes 
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