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IN THE UNITED STATES DISTRICT COURT FOR 

THE WESTERN DISTRICT OF OKLAHOMA 

         

UNITED STATES OF AMERICA,  

 

           Plaintiff,  

 

RACHEL TUDOR,  

 

           Plaintiff-Intervenor,  

v. 

 

SOUTHEASTERN OKLAHOMA STATE 

UNIVERSITY, and  

 

THE REGIONAL UNIVERSITY 

SYSTEM OF OKLAHOMA,  

 

           Defendants. 

 

 

 

 

 

 

 

Case No. 15-cv-324-C 

     

DEFENDANTS SOUTHEASTERN OKLAHOMA STATE UNIVERSITY AND  

THE REGIONAL UNIVERSITY SYSTEM OF OKLAHOMA’S  

MOTION FOR SUMMARY JUDGMENTAND BRIEF IN SUPPORT 

 

 Defendants, Southeastern Oklahoma State University, ("SEOSU"), and The 

Regional University System of Oklahoma (“RUSO”), (collectively “University 

Defendants” or “the State”), and pursuant to Fed. R. Civ. P. 56(a) and LCvR 56.1 

move this Court for summary judgment in their favor1 , showing the Court as 

follows: 

INTRODUCTION 

In 2004 Dr. Robert Tudor was hired at SEOSU in the English, Humanities, 

and Languages Department (“EHL”) as a tenure-track professor. In 2007 Dr. Tudor 

began using the name “Rachel,” and transitioned from presenting himself as a man 

                                                           
1 The sole remaining party adverse to Defendants is Intervenor, Dr. Rachel Tudor. 

If the Court later determines that Plaintiff, United States of America, should 
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 2 

to presenting herself as a woman. In 2008 Dr. Tudor (“Intervenor” or “Tudor”) made 

an abortive attempt to apply for tenure. At a most preliminary level the EHL 

committee voted 0-5 against recommending her for tenure. Then after a 

conversation with her department chair, Intervenor withdrew her application before 

it could be sent to the Dean and higher administration for consideration. In 2009 

Intervenor again submitted her application for tenure, this time receiving enough 

committee votes (4-1) for her application portfolio to be sent up for administrative 

consideration. Intervenor’s portfolio was then reviewed independently first by the 

Dean, and then by the Vice-President for Academic Affairs, both of whom had 

concerns about Intervenor’s application and recommended against the granting of 

tenure. In an attempt to assist Intervenor, the administration decided to offer her 

an opportunity to withdraw her portfolio prior to denial, and then to have an extra 

time period in which to improve her portfolio. At the time, she was warned that if 

the portfolio were allowed to continue being considered, tenure would be denied. 

Intervenor ignored the academic and professional advice she received from 

administrators (the decision makers) at SEOSU, and pushed forward with a 

deficient tenure application, with full knowledge she would not succeed. The result 

of Tudor’s selfish and cavalier approach to the tenure process was that Intervenor’s 

application for tenure was denied. Rather than accept personal responsibility for 

her own inadequacies in a very detail-oriented process, Tudor began first by 

submitting internal procedure grievances at the university, and then by filing 

external charges of discrimination against the State with the United States of 

                                                                                                                                                                                           

continue in this litigation then Defendants reserve the right to file a separate 
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America’s (“Plaintiff” or “USA”) “Department of Education” (“DOE”), even claiming 

racial discrimination. After nearly five (5) years Plaintiff finally filed its lawsuit. 

Intervenor then joined the lawsuit. While USA and Defendants have resolved their 

dispute via a mutually acceptable settlement agreement, Intervenor’s claims 

remain. Given that no material facts are genuinely disputed at this point, 

Defendants SEOSU and RUSO move this Court for summary judgment on all 

counts. 

STATEMENT OF UNDISPUTED MATERIAL FACTS 

1. Intervenor was born a male, Robert Tudor, in 1963. Deposition of 

Intervenor at p. 118, ln. 4-8, attached as Exhibit 1. 

2. Intervenor began work at SEOSU the fall of 2004. Id. at p. 86, ln. 

19-24. 

3. Intervenor presented herself as a male from 2004-2007, then presented 

herself as a female from 2007 to 2016. Id. at p. 131, ln. 5-9.  

4. From 2007 until after the denial of her tenure portfolio in 2010, 

Intervenor submitted no written complaints (to any person or entity) alleging 

unlawful harassment, hostile work environment, discrimination, or retaliation 

against SEOSU, RUSO, or any of their employees. Intervenor’s Response to RUSO’s 

Interrogatory No. 2, attached as Exhibit 2. 

5. The tenure and promotion portfolio review process at SEOSU is a 

multi-tiered process going up from academic department, to dean, then to 

                                                                                                                                                                                           

dispositive motion vis a vis that entity. 
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vice-president for academic affairs, then to the university president. Deposition of 

Jesse Snowden at p. 45, ln. 24 – p. 46, ln. 6, attached as Exhibit 3. 

6. During the 2008-2009 academic year, (“AY08-09”), Intervenor 

submitted her portfolio to the English, Humanities, and Languages Department 

(“EHL”) for promotion and tenure consideration. Ex. 1 at p. 31, ln. 9-11. 

7. During AY08-09, the EHL promotion and tenure committee voted 

unanimously against Intervenor receiving further tenure consideration. Deposition 

of Lucretia Scoufos at p. 64, ln. 14-20; p. 152, ln. 21-23, attached as Exhibit 4.  

8. After the vote against her portfolio, and followed by her conversation 

with the EHL Department Chair during AY08-09, Intervenor withdrew her tenure 

application from further consideration. Ex. 1 at p. 175, ln. 6-21. 

9. During the 2009-2010 academic year, (“AY09-10”), Intervenor again 

submitted her portfolio to the (“EHL”) Department for promotion and tenure 

consideration. Id. at p. 31, ln. 9-11. 

10. During the AY09-10, the EHL promotion and tenure committee voted 

4-1 in favor of allowing Intervenor’s portfolio to receive tenure consideration from 

the SEOSU administration. Deposition of Randy Prus at p. 145, ln. 5-7, 25 - p. 146, 

ln. 5, attached as Exhibit 5.   

11. After Intervenor’s AY09-10 portfolio left the EHL committee it was 

reviewed by then-Dean Lucretia Scoufos (“Dean Scoufos”), who did not recommend 

Intervenor for promotion and tenure because Intervenor did not have the 

credentials. Ex. 4 at p. 103, ln. 23-25. 
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12. After Intervenor’s AY09-10 portfolio moved from Dean Scoufos up the 

administrative chain it was reviewed by then-Interim Vice-President for Academic 

Affairs Douglas McMillan (“VP McMillan”), who did not recommend Intervenor for 

promotion and tenure. Deposition of Doug McMillan at p. 114, ln. 21-23, attached as 

Exhibit 6. 

13. Among reasons cited by VP McMillan for not recommending 

Intervenor’s portfolio for promotion and tenure was that in his “professional 

judgment, [Intervenor’s scholarship] didn’t reach that noteworthy and exceptional 

standard that the service did not meet the [] requirement from policy.” Id. at p. 115, 

ln. 16-18. 

14. After VP McMillan completed his review of Intervenor’s AY09-10 

portfolio, he sent it to then-President Dr. Larry Minks on or about February 10, 

2010. Id. at p. 109, ln. 4-11. 

15. Prior to a final denial of Intervenor’s tenure application in AY09-10, 

Intervenor was given the opportunity by SEOSU to withdraw and improve her 

portfolio, to be reconsidered in a later academic year. Ex. 4 at p. 152, ln. 10 – p. 153, 

ln. 6. 

16. VP McMillan, Dean Scoufos, and Dr. John Mischo (then-Chair of the 

EHL Department) agreed that this was a generous offer, amounting to a “gift” to 

Intervenor. Id. at p. 152, ln. 10-12; p. 153, ln. 6, 13-15.  

17. On April 6, 2010, Intervenor rejected SEOSU’s offer to withdraw and 

improve her portfolio before final rejection. Id. at p. 153, ln. 6-20.  

Case 5:15-cv-00324-C   Document 177   Filed 09/22/17   Page 12 of 38



 6 

18. Prior to April 30, 2010, Intervenor was informed by then-President of 

SEOSU, Dr. Larry Minks, that her AY09-10 request for tenure and promotion had 

been denied. April 30, 2010 McMillan Memo to Intervenor, attached as Exhibit 7. 

19. Once an application for tenure moves through the administration, if 

the portfolio is not withdrawn prior to denial by the president, then the professor 

cannot reapply. Ex. 3 at p. 56, ln. 9 – p. 57, ln. 2 and Ex. 6 at p. 189, ln. 21-24. 

20. Intervenor filed her first discrimination charge with the U.S. 

Department of Education in September 2010 alleging her tenure denial was due to 

discrimination because she was female and Native American. There was no 

mention of her transgender status. September 2010 DOE Charge, attached as 

Exhibit 8. 

21. In AY09-10 and AY10-11, both men and women received tenure. 

Excerpts from SEOSU’s Response to EEOC Request for Info. at Bates No. 459, 

attached as Exhibit 9. 

22. At the time of Intervenor’s application, once the tenure and promotion 

process ended the portfolios were returned to the faculty members and no copies 

were retained by SEOSU. Id. at Bates Nos. 1949-1950.  

23. After leaving SEOSU, Intervenor claims that she applied for 

employment at over one hundred (100) institutions of higher education across the 

United States. Intervenor’s Response to RUSO’s Interrogatory No. 11, attached as 

Exhibit 10.  
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24. Despite reportedly applying at over one hundred (100) institutions of 

higher education across the United States after leaving SEOSU, Intervenor only 

received one (1) offer of employment. Ex. 1 at p. 90, ln. 8-19. 

25. Intervenor’s only offer of employment was at Collin College, a 

community college in Texas. She accepted that offer. Id. at p. 90, ln. 8-19; p. 100, ln. 

10-14. 

26. During her employment at Collin College, Intervenor received a 

“notable number of evaluations that described her instruction as unclear and her 

classroom management as inadequate,” and having a “need for improvement.” 

Excerpts from Intervenor’s Collin College Personnel File, at CC270, attached as 

Exhibit 11. 

27. During her employment at Collin College, Intervenor received 

notification that her “service to Collin College does not meet Collins’ standard of 

excellence.” Id. at CC268. 

28. During her employment at Collin College, Intervenor received 

notification that her “professional development does not meet Collins’ standard of 

excellence.” Id. at CC268. 

29. During her employment at Collin College, Intervenor received 

notification that her “simply maintaining membership on committees does not 

constitute substantive service.” Id. at CC270. 

30. During her employment at Collin College, Intervenor received 

notification of student complaints about her instruction, and that these complaints 

were consistent with prior student complaints. Id. at CC270. 
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31. During her employment at Collin College, Intervenor received 

notification that while “she does not see a need for improvement in her instruction 

or classroom management” that “stance [] is inconsistent with the dean’s 

assessment.” Further, it was noted that “[t]he service she has provided continues to 

be adequate, not outstanding.” Id. at CC270. 

32. Intervenor started work at Collin College in 2012, and was then 

non-renewed by that school in spring 2016. Ex. 1 at p. 90, ln. 4-6; Ex. 11 at 

CC1059-CC1065.  

33. Unable to take responsibility for her own shortcomings as an 

instructor, Intervenor accused Collin College of discriminating against her based on 

her transgender status. Ex. 11 at CC1061-1065. 

34. SEOSU had an anti-sexual harassment policy in effect, including a 

grievance procedure, during Intervenor’s employment. SEOSU Anti-Sexual 

Harassment Policy, attached as Exhibit 12.  

35. SEOSU had an equal opportunity and anti-discrimination policy in 

effect during Intervenor’s employment. SEOSU Equal Opportunity and 

Anti-Discrimination Policy, attached as Exhibit 13. 

36. Intervenor never submitted a complaint or grievance about any 

allegedly harassing statements. Ex. 1 at pp. 306-307. 

37. In June 2007, Intervenor had a conversation with HR Director, Ms. 

Cathy Conway, during which Conway offered optional use of a single-occupancy, 

unisex, handicap accessible restroom in Intervenor’s building, (as well a family 
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restroom in the student union), should Intervenor want or need it during her 

transition. Deposition of Cathy Conway, at p. 48, ln. 15-21, attached as Exhibit 14.  

38. Intervenor thanked Ms. Conway for her professionalism at the end of 

her conversation about restroom options. Id. at p. 48, ln. 21-22. 

STANDARD OF REVIEW 

 Summary judgment shall be granted when the moving party demonstrates 

that it is entitled to judgment as a matter of law because there is no evidence – 

considering the pleadings, depositions, answers to interrogatories, along with 

affidavits – to support the claims of the nonmoving party or that there is no genuine 

issue as to any material fact. Fed. R. Civ. P. 56(a); Celotex Corp. v. Catrett, 477 U.S. 

317, 325 (1986). An issue is “genuine” only if the evidence is such that a reasonable 

fact finder could return a verdict for the nonmoving party. Anderson v. Liberty 

Lobby, Inc., 477 U.S. 242, 248 (1986). “A fact is ‘material’ if, under the governing 

law, it could have an effect on the outcome of the lawsuit.” E.E.O.C. v. 

Horizon/CMS Healthcare Corp., 220 F.3d 1184, 1190 (10th Cir. 2000). “Only 

disputes over facts that might affect the outcome of the suit under the governing 

law will properly preclude the entry of summary judgment. Factual disputes that 

are irrelevant or unnecessary will not be counted.” Anderson, 477 U.S. at 248. The 

moving party bears the burden of showing that no genuine issue of material fact 

exists. Horizon/CMS Healthcare Corp., 220 F.3d 1190. The court must “’view the 

evidence and draw all reasonable inferences therefrom in the light most favorable to 

the party opposing summary judgment.’” Atl. Richfield Co. v. Farm Credit Bank of 

Wichita, 226 F.3d 1138, 1148 (10th Cir. 2000) (quotation omitted). Although 

Case 5:15-cv-00324-C   Document 177   Filed 09/22/17   Page 16 of 38



 10 

Intervenor is entitled to all reasonable inferences from the record, she must still 

marshal sufficient evidence requiring submission of the matter to the jury in order 

to avoid summary judgment. Piercy v. Maketa, 480 F.3d 1192, 1197 (10th Cir. 

2007). Thus, if Intervenor bears the burden of persuasion on a claim at trial, then 

summary judgment may be warranted if (a) Defendants point out a lack of evidence 

to support an essential element of that claim, and (b) Intervenor cannot identify 

specific facts that would create a genuine issue. Water Pik, Inc. v. Med-Systems, 

Inc., 726 F.3d 1136, 1143-44 (10th Cir. 2013). 

ANALYSIS AND AUTHORITY 

I. INTERVENOR HAS NOT ESTABLISHED A PRIMA FACIE CLAIM OF 

HOSTILE WORK ENVIRONMENT. (COUNT ONE) 

 

 a. The prima facie case  

A hostile work environment is one which is permeated with discriminatory 

intimidation and ridicule sufficiently severe or pervasive as to be abusive to a 

reasonable individual. Harris v. Forklift Systems, Inc., 114 S.Ct. 367, 370 (1993). To 

establish a prima facie case of hostile work environment based on sex, a plaintiff 

must establish that (1) she was discriminated against because of her sex; and (2) 

that the discrimination was sufficiently severe or pervasive such that it altered the 

terms or conditions of her employment and it created an abusive working 

environment. Medina v. Income Support Div., New Mexico, 413 F.3d 1131, 1134 

(10th Cir. 2005). 

 In order to be actionable, a sexually objectionable environment must be both 

objectively and subjectively offensive: one that a reasonable person would find 

Case 5:15-cv-00324-C   Document 177   Filed 09/22/17   Page 17 of 38



 11 

hostile or abusive, and one that the particular plaintiff in fact perceived to be so. Id. 

at 370-371. Title VII does not establish a general civility code for the workplace, 

and a plaintiff may not predicate a hostile work environment claim on 

run-of-the-mill boorish, juvenile, or annoying behavior that is not uncommon in the 

workplace. Lounds v. Lincare, Inc., 812 F.3d 1208, 1222 (10th Cir. 2015). 

“Therefore, to avoid summary judgment at the prima facie stage, a plaintiff must 

present evidence that creates a genuine dispute of material fact as to whether ‘the 

workplace is permeated with discriminatory intimidation, ridicule, and insult[] that 

is sufficiently severe or pervasive to alter the conditions of the victim’s 

employment.’” Id. (citing Hall v. U.S. Dep’t of Labor, 476 F.3d 847, 851 (10th Cir. 

2007)). 

 Based solely upon the false and unsupported allegations in Intervenor’s 

Complaint, one might mistakenly conclude the existence of a hostile work 

environment. But these claims can quickly be put to rest because they have 

absolutely no factual basis or evidentiary support, despite the seven years of 

discovery conducted by the EEOC, U.S.A., and/or Intervenor. Intervenor’s vague, 

conclusory allegations include: 

Southeastern’s administrators instituted a campaign of harassment 

and bullying on the basis of sex and sex stereotyping…  

 

[Doc. 24, ¶ 131]. 

 

Dr. Tudor was targeted for harassment by administrators because of 

her sex…  

 

[Doc. 24, ¶ 132]. 
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The work environment was permeated with discriminatory 

intimidation, ridicule, and insult, sufficient severe or pervasive…  

 

[Doc. 24, ¶ 135]. 

 However, a review of the specific occurrences upon which Intervenor 

relies reveal a complete lack of evidentiary support for her claim that these 

incidents occurred or that they created a hostile work environment:2 

1) A one-time incident (for which Tudor is uncertain of either date 

or year) of a double hearsay statement, allegedly made by Dr. 

McMillan to Jane McMillan, who then allegedly repeated it to 

Dr. Tudor, that Dr. McMillan “objected to the transgender 

lifestyle.”  

 

(Ex. 1 at p. 298, ln. 25 – 299, ln. 24); [Doc. 24, ¶ 136]. 

 

2) A one-time incident in June 2007 when SEOSU’s Human 

Resources Director, Cathy Conway, supposedly told Tudor she 

was prohibited from using the multi-stall women’s restrooms on 

campus;  

(Ex. 1 at p. 305, ln. 20-24); [Doc. 24, ¶ 137]; 

 

3) A one-time incident in June 2007 of SEOSU’s Human Resources 

Director, Cathy Conway, supposedly counseled Tudor about not 

wearing short skirts or inappropriate make-up 

 

(Ex. 1 at p. 305, ln. 3 – p. 306, ln. 4); 

 

                                                           
2None of these alleged harassing events can be considered because none of them 

occurred within 300 days of Intervenor’s initial discrimination charge, filed with 

U.S. Department of Education, in September 2010. [Doc. 1, ¶ 59]. Under Title VII, 

an employee must file a charge with the EEOC within 300 days of the 

discriminatory conduct. 42 U.S.C. §2000e-5(e)(1). While certain circumstances 

permit hostile work environment claims to rely in part on conduct that occurred 

outside the 300 day limitations period, those circumstances are not present here. To 

consider pre-limitations period conduct, those acts must comprise “part of the same 

actionable hostile work environment practice” that continued into the limitations 

period. Duncan v.Manager, Dep’t of Safety, 397 F.3d 1300, 1308-1309 (10th Cir. 

2005) The pre- and post- limitations period incidents must involve the same type of 

employment actions, occur relatively frequently and have been perpetrated by the 

same managers. Here, there are no post-limitations period incidents, much less 

incidents that occurred with frequency.  
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4) Hearsay statements of a couple of comments in 2007 that may 

have included misgendering, i.e. someone referring to Dr. Tudor 

as “he,” or using masculine pronouns after Tudor’s gender 

transition; and 

 

5) Defendants provided a health insurance plan with an exclusion 

for transgender health care (Tudor submits this allegation 

despite the fact she never sought coverage for any 

transgender-specific health care).  

 

(Ex. 1 at p. 283-285, 312-313); [Doc. 24, ¶ 146].3 

 All of these alleged comments are untrue, and it is significantly telling that 

at no time over the remaining four (4) year period of employment at SEOSU did 

Intervenor complain or submit any type of grievance regarding any of these 

supposed incidents. (Ex. 1 at pp. 306-309). Health coverage was never denied by 

SEOSU or RUSO. Even if one assumed the alleged comments were true, these 

instances fail to demonstrate a work environment permeated with intimidation and 

ridicule. See Morris v. City of Colo. Springs, 666 F.3d 654, 669 (10th Cir. 2012) 

(failure to complain of incident for several days and continuing to work for employer 

for three months suggests incident not subjectively severe.) A “few isolated 

incidents” of “sporadic” offensive behavior, as opposed to “a steady barrage of 

opprobrious harassment, is not enough to make out a hostile work environment 

claim, unless those few events amount to such extreme behavior as physical or 

sexual assault. Id. at 665-668; See also Sprague v. Thorn Americas, Inc., 129 F.3d 

1355, 1365-66 (10th Cir. 1997) (“five separate incidents of allegedly 

sexually-oriented, offensive comments either directed to [the plaintiff] or made in 

                                                           
3 Intervenor never raised the issue of health care exclusions in her DOE/EEOC 

charges, and therefore, this claim cannot be considered because Intervenor failed to 

exhaust her administrative remedy regarding this claim.  
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her presence in a sixteen month period” were not sufficiently pervasive to support a 

hostile work environment claim); cf. Witt v. Roadway Exp., 136 F.3d 1424, 1428-29, 

1432 (10th Cir. 1998) (two incidents over two years where employee was called a 

“n****r,” including “F*** that n****r, he don’t have no rights” in response to the 

employee’s complaint, did not constitute a hostile work environment). 

 The Court must analyze the conduct at issue here with the aforementioned 

guidelines in mind and determine whether a reasonable jury could find that the 

subjective and objective effects of the conduct were to pollute the environment with 

harassing conduct that was, inter alia, sexually humiliating, offensive, or insulting, 

to the extent it is sufficiently severe or pervasive. Lounds, 812 F.3d at 1228. 

 In making the determination of whether an environment is hostile, courts 

consider all the circumstances, such as frequency and severity of the discriminatory 

conduct; whether it was physically threatening or humiliating; and whether it 

unreasonably interfered with an employee’s work performance. Harris at 370. 

Isolated incidents, unless extremely serious, will not amount to a discriminatory 

change in the terms and conditions of employment. Faragher v. City of Boca Raton, 

118 S.Ct. 2275, 2283 (1998); Morris v. City of Colorado Springs, 666 F.3d 654, 664 

(2012). In attempting to define the severity of the offensive conditions necessary to 

constitute actionable sex discrimination, the Faragher court looked to prior cases of 

discriminatory harassment based on race, and noted, “[d]iscourtesy or rudeness 

should not be confused with racial harassment;” “a lack of racial sensitivity does 

not, alone, amount to actionable harassment.” Faragher at 787; citations omitted. 

The U.S. Supreme Court has made it clear that conduct must be extreme to amount 
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to a change in the terms and conditions of employment. Id. at 788. Without 

question, the evidence here falls so far short of discriminatory harassment that no 

reasonable person could find it to be objectively or subjectively hostile or abusive.  

 b. Remedial measures not pursued 

 If a hostile work environment is established, then liability is imputed to the 

employer through a theory of vicarious liability, subject to the defense that the 

employer took reasonable care to prevent (and promptly correct) harassing behavior 

and the employee unreasonably failed to take advantage of the preventative and 

corrective opportunities available. Faragher at 2292-2293 (1998); Burlington 

Industies, Inc. v. Ellerth, 118 S.Ct. 2257, 2270 (1998). The hostile environment 

methodology effectuates Congressional preference for conciliation rather than 

litigation by balancing the imposition of vicarious liability with the preventative 

and remedial measures defense. This encourages the employer in its obligation to 

prevent violations, and encourages the employee to report harassment before an 

environment becomes severe and pervasive. Ellerth at 2270; Faragher at 2292. 

 Preventative measures include adoption and dissemination of a harassment 

policy. Remedial measures require prompt investigation once proper notice of 

harassment is received. Helm v. Kansas, 656 F.3d 1277, 1290 (10th Cir. 2011). 

While an employee of SEOSU, Intervenor never submitted a complaint or grievance 

regarding the allegedly harassing statements. Hence, Intervenor never gave 

Defendants notice (proper or otherwise) of any such supposed harassment, and 

thus, Defendants were deprived of any opportunity to conduct an investigation of 

the alleged harassment. Not only did Intervenor deprive Defendants of the 
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opportunity to employ remedial measures, she also deprived Defendants of the 

ability to address the veracity of Intervenor’s allegations. Of course, this 

presupposes the statements were ever actually made, and there is no evidence of 

that. Intervenor’s claims of hostile work environment were never brought to 

Defendants’ attention during her SEOSU employment. Had Intervenor given 

Defendants proper notice then the university or RUSO board would have had the 

opportunity to investigate the situation, remediate it if necessary, and avoid 

litigation altogether. Thus, even if the alleged statements occurred, which 

Defendants deny, Intervenor failed to avail herself of appropriate remedial 

measures, despite her excessive and extensive use of the university’s grievance 

processes for multiple other reasons. 

 For example, Cathy Conway, SEOSU Human Resources Director admitted 

she had a telephone discussion with Intervenor relating to which bathroom 

Intervenor might initially feel the most comfortable utilizing after beginning her 

transition. In the single conversation between Ms. Conway and Intervenor, Ms. 

Conway proposed to Intervenor the option of using the single-occupancy, unisex, 

handicap accessible bathroom in Intervenor’s office building because it was a 

single-occupant option with more privacy. In response, Intervenor thanked Ms. 

Conway for the suggestion and for her professionalism. Ms. Conway’s notes of this 

conversation substantiate her recollection. In Intervenor’s deposition, she claimed 

that as a result of this singular conversation in June 2007 she was forced to run all 

over campus for the next four years, in search of unisex bathrooms, and that she 

thus endured great embarrassment and humiliation as a result. However, despite 
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Intervenor’s intricate knowledge of SEOSU’s grievance process, and her innate 

willingness to complain, Intervenor never submitted any type of complaint about 

the alleged bathroom restriction, or about attire, make-up, or any other restrictions 

supposedly placed upon her by Ms. Conway. There is simply no evidence that these 

occurred, but more importantly, no evidence of SEOSU’s awareness of any 

harassing conduct. Thus, vicarious liability cannot be imposed on Defendants.  

In summary, Intervenor fails to illustrate a hostile work environment. Take 

the totality of the circumstances, in a light most favorable to Intervenor, her 

unsubstantiated allegations of isolated instances of harassment fail to show a 

workplace permeated with sexually based intimidation and ridicule. Furthermore, 

Defendants were deprived of any opportunities to address Intervenor’s accusations, 

while at the same time Intervenor did not exercise reasonable care to avoid harm. 

Summary judgment in favor of Defendants should be granted. 

II. INTERVENOR HAS NOT CARRIED HER BURDEN TO ESTABLISH A 

TITLE VII CLAIM OF DISCRIMINATION. (COUNT TWO) 

 

 Title VII of the Civil Rights Act of 1964 makes it unlawful to discriminate 

against an employee based on their sex: 

 It shall be unlawful employment practice for an employer –  

(1) to fail or refuse to hire or to discharge any individual, or otherwise 

to discriminate against any individual with respect to his 

compensation, terms, conditions, or privileges of employment, because 

of such individual’s . . . sex . . . 

 

42 U.S.C. § 2000e-2(a)(1). 

 Initially, Intervenor bears the burden of proving a prima facie case of sex 

discrimination. See McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973); 
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Perry v. Woodward, 199 F.3d 1126, 1135 (10th Cir. 1999). A prima facie case of 

discriminatory discharge (or non-renewal in this case) requires Intervenor to show, 

“(1) she belongs to a protected class; (2) she was qualified for her job; (3) despite her 

qualifications, she was discharged; and (4) the job was not eliminated after her 

discharge.” Perry, 199 F.3d at 1135 (citation omitted); see also Khalik v. United Air 

Lines, 671 F.3d 1188, 1192 (10th Cir. 2012) (recharacterizing the fourth factor as 

“she was treated less favorably than others not in the protected class”). At every 

stage, Intervenor retains the burden of persuasion under Title VII that she was 

intentionally discriminated against. Tex. Dep’t of Cmty. Affairs v. Burdine, 450 U.S. 

248, 253 (1981); see also Reeves v. Sanderson Plumbing Products, Inc., 120 S.Ct. 

2097, 2016 (2000); and Fed. R. Evid. 301.  

 If Intervenor “establishes her prima facie case, a rebuttable presumption 

arises that the defendants unlawfully discriminated against her.” Perry, 199 F.3d 

1135 (citation omitted). The burden then shifts to the State to “articulate a 

legitimate, nondiscriminatory reason for the adverse employment action suffered by 

the plaintiff.” Id. (citing McDonnell Douglas, 411 U.S. at 802). This is only a burden 

of production. St. Mary’s Honor Ctr. v. Hicks, 509 U.S. 502, 509 (1993). If such 

reason is produced, then the presumption created by a prima facie case is rebutted 

and falls away. Id. at 507. Once the defendant articulates any valid reason, “the 

plaintiff can avoid summary judgment only if she is able to show that a genuine 

dispute of material fact exists as to whether the defendant’s articulated reason was 

pretextual.” Perry, 199 F.3d at 1135 (citing Randle v. City of Aurora), 69 F.3d 441, 

451 (10th Cir. 1995)), or not the true reason, Hicks, 509 U.S. 508. 
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a. Intervenor fails to establish a prima facie case of 

discrimination. 

 

 Intervenor’s Complaint somewhat confusingly asserts either conjunctively or 

disjunctively that for purposes of Title VII protection her protected status is either 

(a) that she is specifically a woman, or (b) that she is a woman, thereby potentially 

cloaking herself with the protected status designation to meet criterion number (1) 

under McDonnell Douglas. However, to the extent Intervenor relies on her status as 

a transgender person, her prima facie case crumbles from the outset. The courts 

have consistently told us that transgender status is not, by itself, a protected class. 

The Tenth Circuit Court of Appeals has explicitly stated, “. . . transsexuals are not a 

protected class under Title VII,” Etsitty v. Utah Transit Auth., 502 F.3d 1215, 1220 

(10th Cir. 2007). That decision remains undisturbed in this Circuit. 

 The United States of America, in a recent amicus curiae filing in the Second 

Circuit Court of Appeals case of Zarda v. Altitude Express, 15-3775, submitted the 

following: 

The term “sex” is not defined in Title VII, but as Judge Skyes observed 

in Hively without dispute from the majority, “[i]n common, ordinary 

usage in 1964 – and now, for that matter – the word ‘sex’ means 

biologically male or female.” 853 F.3d at 362 (dissenting op.) (citing 

dictionaries). As for the term “discrimination,” the Supreme Court has 

held that Title VII requires a showing that an employer has treated 

“similarly situated employees” of different sexes unequally. Texas Dep’t 

of Community Affairs v. Burdine, 450 U.S. 248, 258-59 (1981). 

 

Brief for Conservative Legal Defense and Education Fund, Public Advocate of the 

United States, and United States Justice Foundation as Amici Curiae Supporting 
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Appellees and Affirmance, Zarda v. Altitude Express, (2015) (No. 15-3775) (United 

States Court of Appeals for the Second Circuit)4. 

 Under Etsitty, one’s transgender status does not place a person in a protected 

class. Under the authority and reasoning recently offered by the United States of 

America, ‘sex’ means a person’s biological status and male or female. Intervenor has 

not plead, nor can she show, that she is biologically female. This fact precludes her 

from proving she belongs to the protected class of “female,” which precludes her 

from satisfying the first element under McDonnell Douglas.5 

 Intervenor also fails to show that her case meets the second element under 

McDonnell Douglas. Under Khalik, Intervenor has not shown that she was treated 

less favorably than similarly situated employees outside of her protected class. A 

similarly situated employee is one who shares the same supervisor and is subject to 

the same standards governing performance along with other relevant employment 

circumstances. Green v. New Mexico, 420 F.3d 1189, 1194-1195 (2005). The law 

shows us that transgender is not a protected class. If Intervenor hangs the 

proverbial hat on the notion of membership in the protected class of “female,” then 

the evidence shows us that (a) Intervenor is not biologically female, and (b) that 

other females were, in fact, given tenure in the same time frame as Intervenor’s 

application. Thus, the second element of McDonnell Douglas cannot be met.  

                                                           
4 Attached for the Court’s convenience. 

 
5 Intervenor was born biologically male, (See UMF 1.), and male is not a protected 

class under Title VII. 
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Intervenor’s prima facie case falls further apart at element four of the 

McDonnell Douglas test. A plaintiff has no prima facie case if she fails to 

demonstrate that the job was filled by someone outside the protected class. U.S. v. 

N.L. Industries, Inc., 479 F.2d 354 (8th Cir. 1973); Coe v. Yellow Freight System, 

Inc., 646 F.2d 444 (10th Cir. 1981). In Fuentes v. Perskie, the Third Circuit ruled 

that “[i]n a case of failure to hire or promote under Title VII, the plaintiff must first 

carry the initial burden . . . by showing . . . (iv) that, after [her] rejection, the 

position remained open and the employer continued to seek applicants from persons 

of complainant’s qualifications.” 32 F.3d 759, 763 (3rd Cir. 1994) (internal citations 

omitted). In Brown v. Delaware River Port Authority, the district court there held 

that once an applicant was rejected for the position, the opening was closed. 10 

F.Supp. 3d 556, 561-62 (D.N.J. 2014). Because the position was closed, the plaintiff 

failed to meet the fourth prong of the McDonnell Douglas test. 

 In Houston v. Independent School Dist. No. 89 of Oklahoma, this Court 

determined that the plaintiff therein failed to make a prima facie case because she 

failed to demonstrate that her position was not eliminated. 2010 WL 988414, at *9 

(W.D.O.K). In fact, the Houston court found that there was no other person that 

held the position in question after that plaintiff had left the employer, and that 

there was no “evidence that the position remained open and available to others.” Id. 

Here, Interevenor has failed to show that the tenure position which she sought was 

either left open after her separation from the University, or that it was filled by any 

other person outside the protected class.   
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Interevenor must show that after her non-renewal the job was not 

eliminated. But Intervenor cannot do that. The tenure position to which Intervenor 

aspired ceased to exist after her separation from the University. Intervenor cannot 

show the tenure-track position in that department was filled by any new hire or 

existing employee. Instead, the classes Intervenor formerly taught were split up 

among existing faculty.  

b. Intervenor was denied tenure for legitimate, 

nondiscriminatory reasons. 

 

 Despite exhaustive (bordering on abusive) Discovery practice, Intervenor has 

produced zero direct evidence of discrimination. If Intervenor had demonstrated a 

prima facie case (which she has not), then under the McDonnell Douglas formula, 

the burden would shift to the State to demonstrate its legitimate nondiscriminatory 

reasons for Intervenor’s non-renewal. In addition to Intervenor’s failure under the 

University’s multi-stage tenure review process - which progresses upward from (a) a 

committee in the English, Humanities and Languages Department to (b) the Dean 

of Arts & Sciences, to (c) the Vice-President for Academic Affairs, to (d) the 

University President, who then makes a recommendation to the RUSO Board 

–Intervenor demonstrated her lack of qualification by being unable to attain 

renewal at Collin College, a two-year community college, the only job she was 

apparently offered after allegedly applying at over one hundred (100) colleges and 

universities across the nation. 

 The burden for the State at this point is one of production, not persuasion, 

and involves no credibility assessment at all. Reeves v. Sanderson Plumbing 
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Products, Inc., 530 U.S. 133, 142 (2000). The State meets “this burden by offering 

admissible evidence sufficient for the trier of fact to conclude that Intervenor] was 

[denied tenure] for legitimate, nondiscriminatory reasons.” Id. (citations omitted). 

Once legitimate, nondiscriminatory reasons are offered, then the presumptions and 

burdens against Defendants fall away, and Intervenor still must prove that she was 

actually discriminated against. St. Mary’s Honor Ctr. v. Hicks, 509 U.S. 502, 

507-508 (1993). 

   In situations like the present case’s determinations of academic tenure, 

courts have generally made determinations of liability along a sliding scale. 

According to an article in the Harvard Law Review, “as a court’s estimation of a 

particular job’s mental difficulty, communication and educational requirements, 

prestige, and social important increases, the more apt it becomes to require 

complex, particularized, and convincing evidence [from a plaintiff] before finding 

that a prima facie or conclusive case of discrimination has been established.” 

Tenure and Partnership As Title VII Remedies, 94 Harv. L. Rev. 457, 472 (1980). 

See also Sweeney v. Board of Trustees, 569 F.2d 169, 176 n. 14 (1st Cir.) (“[j]udicial 

tolerance of subjective criteria seems to increase with the complexity of the job 

involved”), vacated on other grounds, 439 U.S. 24 (1978).  

Courts have also found that denials of tenure in particular are inherently 

subjective, but at the same time courts have repeatedly affirmed a great deference 

to the decision-makers in tenure determinations. See Lewis v. Chicago State College, 

299 F.Supp. 1357, 1359 (N.D. Ill. 1969) (“A professor’s value depends upon his 

creativity, his rapport with students and colleagues, his teaching ability, and 
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numerous other intangible qualities which cannot be measured by objective 

standards.”) See, e.g. Johnson v. University of Pittsburg, 435 F.Supp. 1328, 1371 

(W.D. Pa. 1977) (“In determining qualifications in [these] circumstances the court is 

way beyond its field of expertise and in the absence of a clear carrying of the burden 

of proof by the plaintiff, we must leave such decisions to the PhDs in academia.”)  

In seeking to rebut a plaintiff’s prima facie case, a “defendant need not 

persuade the court that it was actually motivated by the proffered reasons.” 

Burdine, 450 U.S. at 254. It is clear from the evidence noted above that there were 

multiple reviewers of Intervenor’s tenure application, and that there were multiple 

determinations that the University had legitimate, nondiscriminatory reasons for 

denying Intervenor tenure. And it is also clear that any court reviewing those 

determinations should grant great deference to the decision makers in academia.  

c. Denial of Intervenor’s tenure application was not pretextual 

since she was given the professional judgment of university 

administrators and an extended period in which to improve 

her portfolio, coupled with her rejection of those 

opportunities. 

 

 “[S]hould the defendant carry this burden of production of legitimate, 

nondiscriminatory reasons], the plaintiff must then have an opportunity to prove by 

a preponderance of the evidence that the legitimate reasons offered by the 

defendant were not its true reasons, but were a pretext for discrimination.” 

Burdine, 450 U.S. at 253; see also Hicks, 509 U.S. at 510-11 (holding presumption of 

discrimination disappears once defendant carries its burden of production). “A 

plaintiff may establish pretext by showing ‘such weaknesses, implausibilities 

inconsistencies, incoherencies, or contradictions in the employer’s proffered 
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legitimate reasons for its actions that a reasonable factfinder could rationally find 

them unworthy of credence and hence infer that the employer did not act for the 

asserted non-discriminatory reasons.’” Santana v. City & Cnty. of Denver, 488 F.3d 

860, 864-65 (10th Cir. 2007) (quoting Morgan v. Hilti, Inc., 108 F.3d 1319, 1323 

(10th Cir. 1997)). “However, ‘mere conjecture that [an] employer’s explanation is a 

pretext for intentional discrimination is an insufficient basis for denial of summary 

judgment.’” Id. (quoting Branson v. Price River Coal Co., 853 F.2d 768, 772 (10th 

Cir. 1998). 

 “In determining whether the proffered reason for a decision was pretextual, 

we examine the facts as they appear to the person making the decision” not “the 

plaintiff’s subjective evaluation of the situation.” Luster v. Vilsack, 667 F.3d 1089, 

1093 (10th Cir. 2011) (emphasis in original) (internal quotation marks and citation 

omitted). “But a reason cannot be proved to be ‘a pretext for discrimination’ unless 

it is shown both that the reason was false, and that discrimination was the real 

reason.” St. Mary’s Honor Ctr. v. Hicks, 509 U.S. 502, 515 (1993). Intervenor must 

come forth with evidence that would convince a reasonable finder of fact that State’s 

proffered reasons are unworthy of credence. Mackenzie v. City & Cnty. of Denver, 

414 F.3d 1266, 1278 (10th Cir. 2005) (citations omitted).  

 Tenure is not to be given lightly. Tenure carries with it significant 

protections against termination, and is, in effect, a contract for life. See Huang v. 

College of the Holy Cross, 436 F.Supp. 639, 653 (D. Mass. 1977); Labat v. Board of 

Higher Educ., 401 F.Supp. 753, 756 (S.D.N.Y. 1975). In the present case, Intervenor 

submitted her tenure portfolio for consideration twice. In her 2008-2009 application, 
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on her first attempt to receive tenure, the vote in her departmental committee 

against her portfolio was 0-5. Her second attempt a year later (2009-2010), was 

given a 4-1 vote, allowing her portfolio to proceed up out of the department. But 

that vote was not a guarantee of tenure, only permission from her departmental 

colleagues to seek tenure from the administration above. 

 During administrative review, first by the Dean of the college, second by the 

Academic Vice President, and then third by the University President, Intervenor’s 

tenure portfolio was found to be deficient. After it became clear to the 

administration that Intervenor’s portfolio did not merit tenure, a decision was made 

to offer Intervenor an opportunity to withdraw her current application, take extra 

time to improve her portfolio, and then resubmit a satisfactory application 

portfolio. 6  She declined that invitation. The University administration was 

surprised by Intervenor’s decision, but it was hers to make. And she must live with 

the detrimental effects of her personal and professional decision. The multiple 

stages of review, coupled with the extraordinary opportunity given to Intervenor 

(which she rejected), demonstrate without genuine contravention that the 

University’s decision against granting tenure was not pretextual. Intervenor has no 

evidence to the contrary, and certainly not a preponderance of the evidence. It 

seems likely that Intervenor regrets her decision to not withdraw her portfolio and 

improve it, and perhaps she made that decision out of hurt feelings rather than cool 

                                                           
6 While there may be some dispute as to the length of time Intervenor was offered 

to improve her portfolio, there is no dispute that she was offered the- opportunity to 

withdraw her application for tenure prior to its denial so that she could reapply 

after a period of time with an improved portfolio. 
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deliberations. But, her refusal to accept the university’s gift-like offer does not 

amount to unlawful discrimination by SEOSU.  

Lest Intervenor claim that SEOSU and its administrators were merely 

conspiring against her unfairly, the evaluation of Intervenor’s professional quality 

was also borne out by the post-separation evidence. Setting aside the great 

deference courts historically have granted, and should continue to grant, to 

academia about such issues, Intervenor was judged less than deserving by what she 

claims are over one hundred (100) higher education institutions, all of which 

declined to offer her a job. Further, the only one that did offer her a job, (Collin 

Community College), ultimately did not renew her employment due to its 

determination that her work performance and product was not sufficient. This 

third-party, real-world employer’s determination about Intervenor’s quality as a 

professor in a higher education setting is telling, and it is supportive and 

corroborative of SEOSU’s determination about Intervenor. 7  Summary judgment 

should be granted in favor of the University and RUSO.  

III. INTERVENOR HAS NOT CARRIED HER BURDEN TO ESTABLISH A 

TITLE VII CLAIM OF RETALIATION. (COUNT THREE) 

 

 “Under [McDonnell Douglas’] familiar framework, [Intervenor] must first 

establish a prima facie case of retaliation by showing “(1) she engaged in protected 

opposition to Title VII discrimination; (2) she suffered an adverse employment 

action; and (3) there is a causal connection between the protected activity and the 

adverse employment action.” Fye v. Oklahoma Corp. Comm’n, 516 F.3d 1217, 1227 

                                                           
7 Intervenor has been unable to obtain academic employment since her March 2016 

nonrenewal by Collin College. 
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(10th Cir. 2008) (citing Meiners v. Univ. of Kan., 359 F.3d 1222, 1229 (10th Cir. 

2004). In the case at bar, Intervenor cannot genuinely show that she was subjected 

to retaliation by RUSO or SEOSU. 

 As noted above, transgender is not a protected status under Title VII. 

Therefore, any purported discrimination on that basis is not prohibited by Title VII 

and could not serve as the basis for step one of the prima facie retaliation analysis 

under Fye, described above. Further, to the extent Intervenor contends she was a 

woman who suffered gender stereotyping discrimination, there is zero credible 

evidence of that. The exhaustive Discovery conducted in this case yielded no direct 

or indirect evidence of gender stereotyping. 

 It is clear that Intervenor makes no claim of retaliation prior to her not being 

allowed to reapply for tenure after her portfolio was denied. In fact, Intervenor’s 

Complaint [Doc. 24] makes exactly one (1) factual allegation in purported support of 

her retaliation claim: that she was denied the opportunity to reapply for tenure 

during the 2010-2011 academic year, despite that her tenure application the year 

before had been allowed to proceed to the University President’s review without 

first being withdrawn. However, any such allowance of repetition of application, 

(after denial), would have been extraordinary, and contrary to administrative 

practice. The testimony of multiple witnesses confirms that once an application for 

tenure moves up out of the department and through the administration, if the 

portfolio is not withdrawn prior to denial by the President then the professor cannot 

reapply. For example, former interim-president and vice-president for academic 

affairs, Dr. Jesse Snowden, testified in pertinent part, as follows: 
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Q. At Southeastern while you were interim president, could the 

candidate apply in the fifth year, get denied by the president, and the 

reapply in their sixth year? 

 A. No. 

 Q. Why not? 

A. One – the policy, once you went through the process, that was it. 

You were either granted tenure or not. 

 Q. Was that also true when you were vice-president for academic 

affairs? 

 A. Yes.  

 … 

A. I don’t know of any university that allows you to apply again after you’ve 

been denied tenure. 

 

(Ex. 3 at p. 56, ln. 9 – p. 57, ln. 2). 

 

In another instance, former vice-president for academic affairs, Dr. Douglas 

McMillan, testified in pertinent part, as follows: 

 Q. And is it your understanding that this policy prohibited 

reapplication for tenure after denial by the president? 

 A. Yes. 

 

(Ex. 6 at p. 189, ln. 21-24). 

 

To the extent Intervenor was not allowed to reapply after she ignored 

University leadership’s advice, but instead let her tenure portfolio and application 

go all the way up through the administration knowing it would be denied, 

Intervenor neither engaged in protected activity nor suffered an adverse 

employment action. She made a choice, and that choice had consequences. She was 

treated no less fairly than anyone else.  Summary judgment in favor of RUSO and 

SEOSU should be granted. 
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CONCLUSION 

 Intervenor does not belong to a class protected under Title VII. Intervenor 

has not produced reliable evidence of unlawful treatment by SEOSU or RUSO, 

because such evidence does not exist. Defendants have produced legitimate, 

nondiscriminatory reasons for their decisions and actions, and those determinations 

were even corroborated by Intervenor’s employment (and search therefore) after her 

departure from SEOSU. Intervenor has not shown that Defendants’ reasons were 

pretextual because there is no evidence of pretext. Tenure is a significant 

commitment of time and taxpayers’ resources, and it is not to be given lightly. 

Intervenor was not unlawfully discriminated against or subjected to a hostile work 

environment; she merely failed to meet the requirements for attainment of tenure. 

Summary judgment should be granted in favor of the Regional University System of 

Oklahoma and Southeastern Oklahoma State University. 

      Respectfully submitted, 

      /s/Dixie L. Coffey                           

      DIXIE L. COFFEY, OBA #11876 

      KINDANNE JONES, OBA #11374  

      JEB E. JOSEPH, OBA #19137 

      TIMOTHY M. BUNSON, OBA #31004 

      Assistant Attorneys General 

      Oklahoma Attorney General's Office 

      Litigation Division 

      313 NE 21st Street    

      Oklahoma City, OK 73105 

      Telephone:   405.521.3921 

      Facsimile:   405.521.4518 

      Email:  dixie.coffey@oag.ok.gov 

         kindanne.jones@oag.ok.gov  

        jeb.joseph@oag.ok.gov  

        tim.bunson@oag.ok.gov 

       Attorneys for Defendants 
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1      Q    (By Ms. Coffey) Let me go back to -- my

2 question, though, was whether or not -- well, I'm

3 sorry.  You were going to identify everyone that you

4 were aware of, whether it's firsthand knowledge or

5 your understanding, based on what you hear from

6 others, of people who have voted against you for

7 tenure.

8           So the -- and let me -- I'm going to narrow

9 it to various years.  You first submitted a tenure

10 application in 2008, correct?

11      A    Yes.

12      Q    That tenure application didn't make it past

13 the tenure review committee, did it?

14           MS. WEISS:  Objection; confusing.

15           THE WITNESS:  Could you rephrase the

16 question?

17      Q    (By Ms. Coffey) What's confusing about that

18 question?

19           MS. WEISS:  My objection was based on "make

20 it past."

21           THE WITNESS:  Yes, could you explain what

22 you mean by "make it past"?

23      Q    (By Ms. Coffey) What is your understanding

24 of what happened in the 2008 tenure process?

25      A    The tenure and promotion committee reviewed
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1 agree that you were denied unemployment -- that you

2 were denied unemployment benefits and that's why the

3 State took them back?

4      A    That was the determination that I filed, my

5 point of view of why I thought I was eligible for

6 them.

7      Q    And the best that you can recall, this was

8 the summer of 2008 or 2009?

9      A    Yes.

10      Q    When did you come to work at Southeastern?

11      A    2007.

12      Q    Are you sure?  And I'm not trying to trick

13 you.  I think that the documents show that you came

14 to Southeastern in 2004.  You began teaching at

15 Southeastern in 2004.

16      A    Oh, I misunderstood the question.  I was

17 still thinking about the unemployment.  It would be

18 helpful to see the document for my employment dates.

19      Q    Okay.  So as you sit here today, you don't

20 remember when you started working at Southeastern?

21      A    I do remember.

22      Q    Okay.  When was that?

23      A    In the fall of 2000 -- I'm counting

24 backwards now.  The fall of 2004.

25      Q    Why did you file for unemployment in the
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1 unemployment in 2011?

2      A    I'm not aware.

3      Q    Okay.  You indicated that you now are

4 employed at Collin College.  When did you get that

5 job?

6      A    2012.

7      Q    Did you begin teaching there -- when did --

8 when were you notified that you had been hired by

9 Collin College?

10      A    That was the summer of 2012.

11      Q    Did you begin teaching in the fall of 2012?

12      A    Yes.

13      Q    Why did you go to work there?

14      A    Could you be more specific?

15      Q    Do you have any reasons for accepting the

16 job offer from Collin College?

17      A    Because I was unemployed.

18      Q    Was that the only offer that you received?

19      A    Yes.

20      Q    When did you begin -- when did you begin

21 searching for a job?

22      A    2011.

23      Q    When in 2011?

24      A    I believe it was sometime in the late

25 spring.  I'd like to request for me to see a copy of
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1 you give me some frame of reference?  I can look

2 at -- discuss the historical reason, the State of

3 Texas, higher education, what -- what frame of

4 reference would you like for me to --

5      Q    (By Ms. Coffey) I have no idea why Collin

6 College doesn't have tenured positions, so I'm asking

7 you if you know.  If you don't know, that's fine.

8      A    It would all be -- it would all be

9 speculation, each one of those frames of reference.

10      Q    What type of an institution is Collin

11 College?

12      A    It's a community college.

13      Q    Are you aware of other community colleges

14 in Texas which offer -- that offer tenured positions?

15      A    Right now, I couldn't -- right now, I

16 don't -- in 2016, I don't have that information.

17      Q    Okay.  Did you at one point, or you just

18 aren't sure of what --

19      A    Oh.

20      Q    -- of what that status is in Texas?

21      A    I don't know what the status of tenure in

22 community colleges is at present.

23      Q    Okay.  Does Collin College offer four-year

24 programs, four-year degrees?

25      A    I don't know.
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1 going by Rachel Jona?

2      A    No.

3      Q    Okay.  Let me be clear, though, because I

4 added a qualifier to that.  You're born as Robert Joe

5 in 1963, and you went by that name consistently and

6 no other name until you started using the name of

7 Rachel Jona in the early '90s; is that correct?

8      A    Yes.

9      Q    Then you've told me that you went by Rachel

10 Jona in the early '90s for how long?

11      A    It had been two or three years,

12 approximately.

13      Q    And after that you started going by T.R.?

14      A    Yes.

15      Q    For a couple of years?

16      A    Yes.

17      Q    And then that takes us to possibly the late

18 '90s, and that's when you began -- no.  So after you

19 went by T.R. for a couple of years, then what name

20 did you go by?

21      A    After T.R., I was Rachel Jona.

22      Q    Okay.  We're up to the early '90s when you

23 went -- you switched from Robert Joe to going by

24 Rachel Jona.

25      A    Yes.
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1 they actually --

2      Q    Any other names you've gone by that we

3 haven't discussed?

4      A    No.

5      Q    So you presented as a female for two to

6 three years in the early '90s, and then did not

7 present again as a female until 2007; is that

8 correct?

9      A    Yes.

10      Q    Okay.  Did somebody tell you that your

11 Texas license would expire at some certain time, or

12 what -- what caused you to seek out obtaining an

13 Oklahoma license -- driver's license?

14      A    Because I was a resident of Oklahoma at the

15 time.

16      Q    So you just decided, since you were an

17 Oklahoma resident, that you would go get an Oklahoma

18 license, or did some authority tell you that you

19 needed to obtain an Oklahoma license?

20      A    My understanding is that I need an Oklahoma

21 license to operate a motor vehicle in Oklahoma.

22      Q    Okay.  Why did you move to Norman?

23      A    To attend the University of Oklahoma.

24      Q    How long were you a student at OU,

25 University of Oklahoma?

Exhibit 1

Case 5:15-cv-00324-C   Document 177-1   Filed 09/22/17   Page 7 of 20

177624
Highlight



Rachel Tudor March 7, 2016

(800)771-1500 depo@drreporting.com
D&R REPORTING & VIDEO, INC.

Page 175

1      A    If the ans- -- if the question is, did I

2 apply for tenure and promotion in 2008 --

3      Q    Yes.

4      A    -- the answer to that specific question is

5 yes.

6      Q    Okay.  How did that process conclude?  Did

7 your tenure -- let me -- okay.  Can you answer that,

8 how it concluded?

9      A    Yes.

10      Q    What was the end of it?  What marked the

11 end of that process in 2008?

12      A    A collegial and collaborative conversation

13 between me and my department chair about -- about

14 fortifying my application for the subsequent year.

15      Q    Okay.  So you do not view it as -- that you

16 withdrew your application for tenure at any stage in

17 2008?

18      A    Well, I --

19      Q    Did you or did you not withdraw your

20 application?

21      A    Well, yes, of course.

22      Q    So now -- you've withdrawn it in 2008, so

23 2009 is a significant year for you, right?  With

24 respect to tenure and promotion.

25      A    I don't understand.  Can you explain how --
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1 you were suggesting I'm reading outside of

2 professional items.

3           So with respect to hobbies, outside of your

4 teaching, your research, professional reading,

5 what -- do you have any hobbies?

6      A    No.

7      Q    Okay.  When you were applying for jobs, did

8 you investigate as to the health benefits that were

9 offered by various colleges and universities?

10      A    No.

11      Q    One of your claims in this lawsuit is that

12 Southeastern and/or Regional -- the RUS- -- the

13 acronym RUSO, discriminated against you because of

14 the health benefits that were excluded from the

15 plan; is that right?

16      A    Yes.

17      Q    And to be more specific, what health

18 benefits are you claiming were excluded and,

19 therefore, were discriminatory toward you?

20      A    Trans-related healthcare benefits.

21      Q    And describe which -- what benefits you're

22 referring to.

23      A    Any healthcare benefits which transgender

24 people require for their well-being.

25      Q    But not -- I mean, that's -- but that's not
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1 accurate.  I mean, if you had -- if you need dental

2 care, are you claiming that your dental care was

3 excluded under their health policy?  You know, so I'm

4 asking you specifically what -- you're claiming that

5 certain health benefits were excluded from

6 Southeastern's policy and that such exclusion was

7 discriminatory towards you as a transgender, right?

8      A    Yes.

9      Q    Okay.  So is hormone therapy for

10 transgenders, is that one benefit you're referring

11 to?

12      A    Hormone therapy is one benefit.

13      Q    So identify other benefits for me, please.

14      A    They're regularly -- regular monitoring of

15 hormone levels in the blood.

16      Q    Does that differ from hormone therapy or is

17 it part -- I mean, is it all part of the same

18 exclusion?

19      A    I believe they're part of the same

20 exclusion since they are both transgender healthcare

21 related.

22      Q    All right.  Any other specific benefits

23 that you're claiming you were denied?

24      A    Yes.

25      Q    What?
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1      A    Vaginal reconstruction surgery.

2      Q    Anything else?

3      A    Breast reconstruction surgery.

4      Q    Anything else?

5      A    Facial reconstruction surgery.

6      Q    Anything else?

7      A    Those are the ones that I recall at the

8 moment.

9      Q    When you were job searching, did you make

10 any attempt to determine whether any of these

11 benefits you just identified were offered by these

12 other -- by any college that you wished to apply to?

13      A    No.

14      Q    Why not?  Was it not important to you?

15      A    It was important to me.  I was thinking

16 about how to answer your question.

17      Q    Are you aware of any college or university

18 in the United States that provides -- in their health

19 plan, provides for the benefits -- any of the

20 benefits you just identified?

21      A    I believe that some do.

22      Q    Which colleges or universities do?

23      A    I don't recall at the moment.

24      Q    Okay.  Have you ever done any research on

25 this issue?
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1 symposium committee, and so I could have clar- -- I

2 could have discussed that with him and --

3      Q    Would it be a fair statement that you

4 believe Doug McMillan did not place the same

5 significance on your involvement and your writings

6 with respect to the Native American symposium?

7      A    Yes.

8      Q    Would the same be true with respect to Dean

9 Scoufos?

10      A    Yes.

11      Q    You said that one of the reasons -- one of

12 the facts you were relying upon for Doug McMillan's

13 discrimination is that his sister Janet disclosed

14 that Doug had bias toward you or toward transgender.

15 I'm not sure if you used that term, but is that

16 your -- is that what you're claiming, is that Doug

17 McMillan's sister Janet told you that Doug had a bias

18 toward transgenders?

19      A    Yes.

20      Q    Okay.  Now, first -- her name's Jane,

21 correct?

22      A    Her name is Jane, that's correct.  I --

23      Q    When did Jane tell you that?

24      A    When we had lunch together.

25      Q    Tell me specifically, the best that you can
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1 recall verbatim, what Jane McMillan told you with

2 respect to her brother and this discrimination you're

3 accusing him of.

4      A    Could you rephrase the question, please?

5      Q    Tell me, to the best of your recollection,

6 and verbatim, if possible, but if not, the best that

7 you can recall, of what Jane McMillan said to you

8 with regard to Doug McMillan's bias against

9 transgenders.

10      A    She said that her brother had bias against

11 transgender people, but she didn't share that bias.

12      Q    She told you, "My brother has bias against

13 transgenders"?

14      A    Words to those effect.

15      Q    What do you recall her words being?

16      A    To the effect that he objected to the,

17 quote, "transgender lifestyle," or words to that

18 effect.

19      Q    Okay.  You've used that term now a few

20 times.  What do you recall -- as you're sitting at

21 lunch with Jane McMillan, what words do you recall

22 her telling you with respect to her brother's bias?

23      A    As I stated before, that her brother had

24 bias against transgender people.

25      Q    How did the conversation come up?
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1 your tenure denial in 2009?

2      A    I don't recollect at present.

3      Q    Okay.  So your conversation with Cathy

4 Conway, fall of 2007, what did she tell you about

5 Doug McMillan?

6      A    That he had inquired whether or not I could

7 be summarily terminated because I'm transgender, that

8 he had placed some odious conditions on my continued

9 employment at Southeastern.

10      Q    Cathy Conway told you that Doug McMillan

11 placed odious conditions on your continued employment

12 at Southeastern?

13      A    No.  She defined -- she gave me the

14 conditions and I will characterize them as odious.

15      Q    Cathy Conway told you that Doug McMillan

16 placed certain conditions on your continued

17 employment?

18      A    Yes.

19      Q    Okay.  What conditions were those?

20      A    That I may only use the single-stall

21 handicap restroom on the second floor of the building

22 where I work; that I was prohibited from using any

23 other multi-stall restrooms -- women's restrooms on

24 campus.

25      Q    Anything else?
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1      A    Yes.

2      Q    What?

3      A    That I should not wear short skirts that

4 might -- or makeup which may be considered excessive.

5      Q    Anything else?

6      A    That's what I can recollect at this time.

7      Q    How many written grievances did you file

8 regarding those -- with Southeastern regarding those

9 conditions that you claim Doug McMillan placed on

10 your continued employment?

11      A    Okay.  Restate the question, please.

12      Q    Let me ask it this way.  Did you ever

13 submit a written complaint or a written grievance

14 concerning the conditions that Doug McMillan

15 supposedly placed on your continued employment at

16 Southeastern?

17      A    I'd have to refresh my memory by looking at

18 the details of the complaint that I filed with Claire

19 Stubblefield to accurately answer your question.

20      Q    But as you sit here today, do you recall

21 ever submitting any kind of a written grievance while

22 you were employed at Southeastern complaining of

23 these conditions that you claim Doug McMillan placed

24 on your continued employment?

25      A    Your inquiry is of a written grievance.
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1 No, I do not recall at this moment filing a written

2 grievance in respect to those conditions.

3      Q    Did you ever -- after that initial

4 conversation with Cathy Conway, did you ever have any

5 further conversations with her about those

6 conditions?

7      A    I don't recall having additional

8 conversations about those conditions.

9      Q    Did those conditions bother you?

10      A    Yes.

11      Q    Is there any reason why you couldn't have

12 gone to Cathy Conway and indicated that you were

13 bothered by those conditions?

14           MS. WEISS:  Objection.

15           THE WITNESS:  Yes.

16      Q    (By Ms. Coffey) What reason?

17      A    Fear of loss of employment, fear of

18 retaliation, fear of unknown consequences.

19      Q    So is it your claim that you never

20 complained to Cathy Conway about any of these

21 conditions because you were afraid of retaliation

22 and/or loss of your job?

23      A    Those are the -- those are the reasons I

24 can think of right now.

25      Q    How would anybody at Southeastern have
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1      A    Her name escapes me at the moment.

2      Q    What did you tell her?

3      A    She asked me to step into the restroom, and

4 I told her I was prohibited, I could not do that.

5      Q    Anything else to that conversation?

6      A    Not that I recall.

7      Q    If Cathy Conway testifies that she

8 suggested perhaps you would be more comfortable using

9 the unisex bathroom that you have referred to, is

10 that an inaccurate description of her comment to you?

11           MS. WEISS:  Objection.

12           THE WITNESS:  It is different than the way

13 that I recall the conversation.

14      Q    (By Ms. Coffey) Do you recall thanking

15 Cathy Conway for her professionalism in discussing

16 with you these transgender issues, including the use

17 of a particular bathroom?

18      A    I don't recall --

19      Q    All right.

20      A    -- stating those words.

21      Q    Something to that effect?

22      A    I may have complimented her on her

23 professionalism.

24      Q    Okay.  Just now when I asked you that

25 question, you didn't want to admit that.  You
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1      A    There's a certain stigma that goes along

2 with being denied tenure and promotion.

3      Q    And is that the sole basis for why you

4 claim that Southeastern's respons- -- is partially

5 responsible for you to not be able to get a job at

6 one of those universities?

7      A    Excuse me, could you restate the question?

8      Q    Well, let me ask this this way.  Any other

9 reason why you're claiming that Southeastern is

10 responsible for you not being able to get another

11 job?

12      A    In addition to the ones that I gave you?

13      Q    Yeah, loss of professional relationship,

14 you said loss of tenure and promotion and loss of

15 employment.

16      A    And the consequences of those things.

17      Q    Have you ever received mental health or

18 psychological counseling concerning your trans- --

19 being a transgender?

20      A    Yes.

21      Q    Were any of those sessions covered by your

22 health benefits offered -- or the health benefits

23 that you had while at Southeastern?

24      A    No.

25      Q    Did you submit medical claims for that
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1 counseling -- medical -- while at Southeastern, did

2 you submit medical claims to your insurance company

3 to cover that counseling?

4      A    No.

5      Q    Okay.  So it's not your claim that the

6 health benefits at Southeastern were denying you

7 coverage for counseling; is that correct?  That's not

8 part of your claim?

9      A    Excuse me, could you restate the question?

10      Q    Well, are you claiming that one of the

11 exclusions of your health benefits at Southeastern

12 was counseling for your transgender status?

13      A    My understanding is that any trans-related

14 healthcare was excluded.

15      Q    Okay.  Did you ever seek coverage for any

16 counseling while you were at Southeastern?

17      A    No.

18      Q    Okay.  So you had no idea whether or not it

19 would have been covered; is that right?

20           MS. WEISS:  Objection.

21           THE WITNESS:  It was my understanding that

22 it was not covered.

23      Q    (By Ms. Coffey) Then how did you come to

24 have that understanding?

25      A    I read the exclusion of the policy.
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF OKLAHOMA  

 

 

 

UNITED STATES OF AMERICA, and  ) 

       ) 

DR. RACHEL TUDOR    ) CASE NO. 5:15-CV-00324-C 

)  

Plaintiffs,    ) 

)  

v.       ) 

) 

SOUTHEASTERN OKLAHOMA  ) 

STATE UNIVERSITY, and   ) 

       ) 

THE REGIONAL UNIVERSITY   ) 

SYSTEM OF OKLAHOMA,   ) 

       )    

) 

Defendants.      )  

 
PLAINTIFF/INTERVENOR DR. RACHEL TUDOR’S RESPONSES TO 

REGIONAL UNIVERSITY SYSTEM OF OKLAHOMA’S  
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TO: Defendant, Regional University System of Oklahoma 

 c/o Kindanee C. Jones, Dixie L. Coffey, and Jeb Joseph 

Assistant Attorneys General 

Oklahoma Attorney General’s Office 

Litigation Section 

313 N. E. 21
st
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Oklahoma City, Oklahoma 73105 

Telephone: (405) 521-3921 

Facsimile: (405) 521-4518 

Email: Kindanne.Jones@oag.ok.gov 

Dixie.Coffey@oag.ok.gov  

Jeb.Joseph@oag.ok.gov 

 
Attorneys for Defendant State of Oklahoma 
Ex rel. Regional University System of Oklahoma  
& Southeastern Oklahoma State University 
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INTERROGATORIES 

 
Interrogatory No. 1: Please identify all individuals, (as per definition no. 5, above), to whom 
you complained about sexual discrimination or harassment perpetrated by SEOSU or its 
agents. 
 
 RESPONSE:  
 
Name Occupation Personal Contact Employer(s) Employer Contact 
Dan Althoff SEOSU 

Professor 

Unknown SEOSU & RUSO c/o SEOSU 

1405 N 4
th

 Ave 

Durant, OK 74701 

Kenneth Chinn Unknown Unknown Unknown Unknown 

Byron Clark SEOSU 

Associate Vice 

President for 

Academic 

Affairs 

Unknown SEOSU & RUSO c/o SEOSU 

1405 N 4
th

 Ave 

Durant, OK 74701 

 

Lisa Coleman SEOSU 

Professor 

Unknown SEOSU & RUSO c/o SEOSU 

1405 N 4
th

 Ave 

Durant, OK 74701 

Margaret Cotter-

Lynch 

SEOSU 

Professor 

Unknown SEOSU & RUSO 

 

c/o SEOSU 

1405 N 4
th

 Ave 

Durant, OK 74701 

Corie Delashaw SEOSU 

Instructor 

Unknown SEOSU & RUSO 

 

c/o SEOSU 

1405 N 4
th

 Ave 

Durant, OK 74701 

William Fridley SEOSU 

Professor 

Unknown SEOSU & RUSO c/o SEOSU 

1405 N 4
th

 Ave 

Durant, OK 74701 

Jeffrey Gastorf Physician  Unknown Unknown 1400 Bryan Dr., Suite 

208 

Durant, OK 74701 

580-931-2003 

Douglas McMillan SEOSU Vice 

President for 

Academic 

Affairs 

Unknown SEOSU & RUSO 

 

c/o SEOSU 

1405 N 4
th

 Ave 

Durant, OK 74701 

Jane McMillan Unknown Unknown Unknown Unknown 

Lawrence Minks Unknown Unknown Unknown Unknown 

John Mischo SEOSU 

Professor 

Unknown SEOSU & RUSO c/o SEOSU 

1405 N 4
th

 Ave 

Durant, OK 74701 

Virginia Parrish Unknown The only contact 

information 

Plaintiff/Intervenor 

has for Parrish is this 

email address: 

drvparrish@gmail.com 

Unknown Unknown 

Karen Prus SEOSU 

Secretary  

Unknown SEOSU & RUSO c/o SEOSU 

1405 N 4
th

 Ave 

Durant, OK 74701 
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Randy Prus SEOSU 

Professor 

Unknown SEOSU & RUSO c/o SEOSU 

1405 N 4
th

 Ave 

Durant, OK 74701 

Lucretia Scoufos SEOSU 

Executive Dean 

for Academic 

Affairs 

Unknown SEOSU & RUSO c/o SEOSU 

1405 N 4
th

 Ave 

Durant, OK 74701 

 

Claire Stubblefield SEOSU 

Affirmative 

Action Officer 

Unknown SEOSU & RUSO c/o SEOSU 

1405 N 4
th

 Ave 

Durant, OK 74701 

Paula Smith-Allen SEOSU 

Professor 

Unknown SEOSU & RUSO c/o SEOSU 

1405 N 4
th

 Ave 

Durant, OK 74701 

Mark Spencer SEOSU 

Professor 

Unknown SEOSU & RUSO c/o SEOSU 

1405 N 4
th

 Ave 

Durant, OK 74701 

David Tafet Journalist Unknown Dallas Voice 1825 Market Center 

Blvd. 

Suite 240 

Dallas, TX 75207 

Charles Weiner Unknown Unknown Unknown Unknown 

 
Interrogatory No. 2: Please identify and describe all reports or complaints, (as per 
definition nos. 8 and 9, above), made by you about sexual discrimination or harassment 
perpetrated by SEOSU and/or its agents. 
 

RESPONSE: Plaintiff/Intervenor objects to this Interrogatory on the grounds that it is 

unduly burdensome and unnecessarily cumulative or duplicative. Defendants are entitled to seek 

discovery reasonably calculated to ascertain whether Plaintiff/Intervenor has evidence of 

complaints of discrimination and/or harassment, but she need not produce or exactingly describe 

each and every time she complained about discrimination and/or harassment perpetrated by 

SEOSU and/or its agents. 

Subject to, and not withstanding this objection, Plaintiff/Intervenor can attest to the 

following non-exhaustive list of complaints she made between 2007 and 2011:  

Sometime in 2007, oral complaint to Dr. Jeffrey Gastorf. I began hormone therapy 

and started getting blood tests to monitor my hormone levels as part of my medically necessary 

treatment for gender dysphoria sometime in 2007. I recall that sometime in 2007 Dr. Gastorf 

advised that either he or a member of his staff had run my health insurance and/or checked with 
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the health benefits administrator and confirmed that there was a categorical exclusion on all care 

for gender transition, including but not limited to exogenous hormone treatment and blood tests 

to monitor my hormone treatment. I recall being very upset about this exclusion when Dr. 

Gastorf explained it to me.  

August 2007 oral complaint to Jane McMillan. On my first day at work presenting as 

female, Jane McMillan came by my office to see how I was doing. During this meeting, 

McMillan asked me if I wanted to step out of the office and “go talk in the restroom.” I then 

complained to McMillan that I was not permitted to enter any multi-stall women’s restrooms on 

the SEOSU campus. I advised that SEOSU Human Resources had expressly prohibited me from 

using all multi-stall women’s restrooms on the SEOSU campus.   

Sometime in 2009, oral complaint to Charlie Babb. Sometime in 2009 I attended an 

event on the SEOSU campus that I believe was titled “Respectful Workplace.” Charlie Babb, 

general counsel for RUSO, was the speaker. Among other things, Babb advised attendees that 

transgender employees were not a “protected class” and that transgender persons “can no more 

bring suit [for workplace discrimination] than people who tattoo their faces.” Babb callously 

laughed after making this remark. Babb went on to say—continuing to compare transgender 

persons to persons with tattoos on their faces— “you can fire them with impunity.” Continuing 

the analogy further, Babb said, “you would never hire someone who had tattooed their face, 

would you?” Babb laughed mockingly again. At that point I raised my hand (as I intended to 

publicly complain about Babb’s flagrantly offensive remarks), but Babb ignored me and moved 

on. I felt humiliated by Babb’s remarks as many of my friends and colleagues (including, but not 

limited to, Jane McMillan and Daniel Althoff) were in attendance. At some point during this 

event Babb distributed handouts to attendees. The handout was several pages long. After the 
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event was over, I introduced myself to Babb and complained to him that his statements about 

transgender persons were deeply offensive. I further complained to Babb that it was 

inappropriate to mock transgender people during an event billed as addressing issues in a 

“respectful workplace.” I also requested that Babb not make disparaging comments about 

transgender persons in future presentations. Though Babb listened to my oral complaints, Babb 

did not apologize for his remarks or offer any conciliatory words. 

Late August 2009 oral complaint to Lucretia Scoufos. In late August 2009 I met with 

Lucretia Scoufos to discuss the process for applying for promotion and tenure during the 2009-

10 term. During this meeting Scoufos asked me if there was anyone who I did not want on my 

committee. In response to Scoufos’ question, I advised that I thought Lisa Coleman had been 

treating me differently since I started presenting as female at work and that, because of this, I did 

not want Coleman to sit on my committee. I specifically told Scoufos that I thought that 

Coleman did not invite me on an honor’s field trip and that I thought I was not invited because of 

some kind of anti-transgender bias.  

October 27, 2009 email complaint to John Mischo. On or about October 27, 2009 John 

Mischo sent me an email advising me that Lisa Coleman, Randy Prus, Paula Smith Allen, Mark 

Spencer, and Virginia Parrish had been assigned to my committee and that Lisa Coleman had 

been designated the committee chair. I replied to Mischo’s email and complained that I had 

already discussed this issue with Scoufos and we had agreed that Spencer would chair my 

committee. I also complained to Mischo that Scoufos had agreed that Coleman should not be on 

my committee and that Daniel Althoff would serve instead. 

October 29, 2009 oral complaint to Lucretia Scoufos. On this day I met with Lucretia 

Scoufos, Mischo also attended the meeting. During this meeting I complained to Scoufos about 
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Coleman’s placement on my tenure and promotion committee. During this meeting I reminded 

Scoufos that I had previously complained about what I believed at the time to be a bias incident 

involving Coleman. Despite my protest, Scoufos insisted on Coleman serving on my committee 

and chairing the committee. 

January 19, 2010 email complaint to Kenneth Chinn. I complained to Mr. Chinn (then 

serving as Faculty Senate Chair at SEOSU) that my 2009-10 application for promotion and 

tenure was denied and that I believed that the denial violated SEOSU’s written policies and 

procedures concerning applications for promotion and tenure.  

January 19, 2010 email complaint to Jane McMillan. I complained to Jane McMillan 

that Dean Scoufos suggested denying my application for tenure and promotion and 

recommended a one-year terminal contract. In this email, I noted that “I’ve worked so hard to 

earn the acceptance of my colleagues and students—I guess administration was a bridge too far.” 

February 2010 oral complaints to John Mischo. I met with Mischo (at the time, 

Mischo was Chair of the English Department at SEOSU) on several occasions throughout 

February 2010. During these meetings I told Mischo that I believed that Scoufos and McMillan 

SEOSU had denied my 2009-10 application for promotion and tenure in violation of SEOSU’s 

written policies and procedures concerning applications for promotion and tenure. During these 

conversations, I indicated that I believed that my application was denied because of sex 

discrimination.   

February 2010 oral complaint to Mark Spencer. I orally complained to Spencer 

sometime in February 2010. I recall that I told Spencer that I believed that Scoufos and 

McMillan had denied my 2009-10 application for promotion and tenure in violation of SEOSU’s 

written policies and procedures concerning applications for promotion and tenure. During these 
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conversations, I indicated that I believed that my application was denied because of sex 

discrimination.   

February 4, 2010 email complaint to Mark Spencer. On this day I sent an email reply 

to Spencer further complaining about Scoufos’ decision to vote against my tenure and 

promotion. 

February 5, 2010 oral complaint to Jane McMillan. On this day I had lunch with Jane 

McMillan. During our lunch, I complained to Ms. McMillan that Dean Scoufos had denied my 

2009-10 application for promotion and tenure. During this conversation, Ms. McMillan told me 

that her brother Douglas McMillan was prejudiced against transgender persons. I recall Ms. 

McMillan expressly telling me that she did not share her brother’s prejudices. 

February 16, 2010 email complaint to John Mischo. On this day I sent an email to 

Mischo and attached drafts of complaint letters addressed to Douglas McMillan and Scoufos. I 

asked Mischo for feedback on my complaint letters. 

February 16, 2010 email complaint to Mark Spencer. On this day I sent an email to 

Spencer and attached drafts of complaint letters addressed to Douglas McMillan and Scoufos. I 

asked Spencer to give me feedback on my complaint letters.  

February 16, 2010 email complaint to Virginia Parrish. On this day I sent an email to 

Parrish with drafts of complaint letters addressed to Douglas McMillan and Scoufos. I asked 

Parrish to give me feedback on my complaint letters. 

February 19, 2010 email complaint to Corie Delashaw. On this day Delashaw emailed 

me advising that she had spoken to Kenneth Chinn about Scoufos and McMillan voting to deny 

my application for tenure and promotion. Delashaw asked me whether I was given a reason for 

the denials. I wrote back to Delashaw and advised that “McMillan didn’t provide any reason—
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just one single sentence: ‘This is to provide notification of my recommendation to the President 

that you NOT be granted promotion to Associate Professor with tenure’.” I further advised 

Delashaw that I would be requesting a meeting with Minks the next week “before he makes his 

decision” and that I planned to write to “McMillan and Scoufos requesting that they provide a 

rationale for their decisions.” 

February 19, 2010 email complaint to Lucretia Scoufos. On this day I emailed 

Scoufos a letter wherein I complained about her vote to deny my application for promotion and 

tenure and requested that she provide me with a clear explanation of why she voted to deny my 

application. Mischo was cc’d on this email. Scoufos replied that “I do not discuss these matters 

over email” and advised me to contact her administrative assistant to make an appointment to see 

her. 

February 19, 2010 email complaint to Douglas McMillan. On this day I emailed 

Douglas McMillan a letter wherein I complained about his vote to deny my application for 

promotion and tenure and requested that he provide me with a clear explanation of why he voted 

to deny my application. Mischo was cc’d on this email. McMillan replied that “It is my policy 

not to handle inguiries [sic.] like this by email. You should first make an appointment with 

[Scoufos], I believe she is fully capable of responding to your inquiry. If you are not satisfied 

with the answer you receive from Scoufos, you should make an appointment with my assistant . . 

. . I also ask that you invite Dr. Scoufos and Dr. Mischo to the meeting.” 

February 25, 2010 meeting with Lucretia Scoufos and John Mischo. I met with 

Scoufos at 2pm on this day. Mischo also attended this meeting. During this meeting I 

complained to Scoufos that she did not provide me with an explanation for why she voted to 

deny my 2009-10 application for promotion and tenure. Scoufos refused to give an explanation. 
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Scoufos advised me that she would not discuss her vote until after Minks voted. 

February 26, 2010 email complaint to Mark Spencer. On this day I sent an email to 

Spencer complaining that Scoufos would not tell me why she voted against my application for 

tenure and promotion and that Douglas McMillan advised me that “he supports Scoufos—but 

she won’t explain her rationale—so you see the problem.” I then advised Spencer that I would be 

filing an appeal with the Faculty Appellate Committee and attached a draft of my complaint to 

the email. 

February 26, 2010 email complaint to Corie Delashaw. On this day I sent an email to 

Delashaw advising her that Scoufos and McMillan had refused “to offer any explanation for their 

decision, so I’m filing an appeal with the faculty appellate committee.” I attached a draft of my 

complaint to the Faculty Appellate Committee. 

February 26, 2010 written complaint to Lawrence Minks. I sent Minks (then the 

President of SEOSU) a written grievance requesting a hearing before the SEOSU Faculty 

Appellate Committee (FAC) alleging that I had been denied due process when Scoufos and 

Douglas McMillan refused to explain or otherwise provide substantive explanations for their 

decisions to oppose my 2009-10 application for promotion and tenure.  

March 2, 2010 attempted oral complaint to Douglas McMillan. In late February 2010 

I made an appointment to speak with McMillan to complain about Scoufos and McMillan not 

providing me with an explanation as to why they voted to deny my application for promotion and 

tenure. A meeting was booked for March 2, 2010 at 2.30pm. However, shortly before that 

meeting was convened I received an email from McMillan’s assistant informing me that, “Dr. 

McMillan would like to postpone the meeting until after the Faculty Appeals Committee and 

President make their decision. You will be contacted with a new meeting date and time.” I was 
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never contacted by McMillan or his assistant to advise of a new meeting date and time. 

April 7, 2010 complaint letter to Lawrence Minks. On this day I sent Minks a letter 

complaining about Scoufos and McMillan’s votes to deny my 2009-10 application for promotion 

and tenure as well as their refusal to provide me with explanations as to why they had voted to 

deny my application.  

April 6, 2010 complaint letter to Lucretia Scoufos. On this day I sent Scoufos a letter 

wherein I complained about a meeting I had had with her earlier that day. In my letter, I 

complained that Scoufos had demanded during the April 6, 2010 meeting that I “withdraw my 

application for promotion and tenure.” Lawrence Minks, Douglas McMillan, and John Mischo 

were cc’d. 

April 9, 2010 email complaint to Mark Spencer. On this day I complained to Spencer 

that I had been called into Scoufos’ office earlier that week and was “told to either withdraw my 

application for tenure or face termination.” I advised Spencer that I had written Scoufos a letter 

complaining about that meeting. I also complained to Spencer that “I have verbally asked 

President Minks’ assistant for an appointment without success” and attached a copy of the letter I 

sent Minks on April 7, 2010. 

April 29, 2010 written complaint to Kenneth Chinn. On this day I sent Chinn a letter 

detailing my concerns about Scoufos and McMillan voting against my 2009-10 application for 

promotion and tenure. Among other things, I expressly advised Chinn that I believed that I was 

denied promotion and tenure because of sex discrimination. 

April 2010 oral complaint to Lisa Coleman. Sometime in April 2010 I orally 

complained to Coleman about Scoufos and McMillan voting against my 2009-10 application for 

promotion and tenure and that I believed both Scoufos and McMillan violated SEOSU’s written 
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policies and procedures concerning application for promotion and tenure. Among other things, I 

expressly advised Coleman that I believed that I was denied promotion and tenure because of sex 

discrimination. 

April 2010 oral complaint to Corie Delashaw. Sometime in April 2010 I orally 

complained to Delashaw about Scoufos and McMillan voting against my 2009-10 application for 

promotion and tenure and that I believed both Scoufos and McMillan violated SEOSU’s written 

policies and procedures concerning application for promotion and tenure. Among other things, I 

expressly advised Delashaw that I believed that I was denied promotion and tenure because of 

sex discrimination. 

May 2010 oral complaint to Virginia Parrish. Sometime in April 2010 I orally 

complained to Parrish about Scoufos and McMillan voting against my 2009-10 application for 

promotion and tenure and that I believed both Scoufos and McMillan violated SEOSU’s written 

policies and procedures concerning application for promotion and tenure. Among other things, I 

expressly advised Parrish that I believed that I was denied promotion and tenure because of sex 

discrimination. 

May 2010 oral complaint to Dan Althoff. Sometime in May 2010 I orally complained 

to Althoff about Scoufos and McMillan voting against my 2009-10 application for promotion 

and tenure and that I believed both Scoufos and McMillan violated SEOSU’s written policies 

and procedures concerning application for promotion and tenure. Among other things, I 

expressly advised Althoff that I believed that I was denied promotion and tenure because of sex 

discrimination. 

May 5, 2010 written appeal to Lawrence Minks. On this day I sent a written appeal to 

Minks. In my letter I complained about Charles Weiner’s decision on April 29, 2010 that Mink’s 
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decision to vote against my 2009-10 application for promotion and tenure “moots the judgment 

of the Faculty Appellate Committee in regards to the Committee’s decision that Dr. Scoufos and 

Dr. McMillan should provide detailed written explanations that clearly delineate the factors that 

led to their decisions to disagree with the Faculty’s Tenure and Promotion Committee.” 

August 30, 2010 written complaint to Lawrence Minks. On this day I sent a written 

grievance to Minks requesting a hearing before the Faculty Appeals Committee. Among other 

things, I alleged that my 2009-10 application for promotion and tenure had been denied because 

of sex discrimination. 

August 30, 2010 written complaint to Claire Stubblefield. On this day I sent a written 

grievance to Stubblefield alleging, inter alia, that SEOSU’s decision to deny my 2009-10 

application for promotion and tenure was discriminatory and expressly complained that bias was 

motivated by my sex.  

August 31, 2010 written complaint to U.S. Department of Education. On this day I 

sent a letter to the Department of Education (“DOE”). The letter complained that my 2009-10 

application for promotion and tenure had been denied and that I believed the denial was 

motivated by bias. This letter also complained of a hostile work environment. For example, the 

letter referenced “odious bullying” and “hostile attitude arising from discrimination” and 

“adversarial and hostile demeanor toward a Native American woman.” I have been advised that 

this letter was later forwarded by the DOE to the U.S. Equal Employment Opportunity 

Commission (“EEOC”). 

September 14, 2010 email complaint to Claire Stubblefield. On this day I emailed 

Stubblefield and complained that Scoufos had originally placed a letter dated January 12, 2010 in 

my folder which did not set forth an explanation for why Scoufos voted against my 2009-10 
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application for promotion and tenure, and had, at some point between January 12 and September 

14, 2010, placed a new apparently backdated letter in my folder that set forth explanations for 

denying my application that had never before been disclosed to me. I expressly complained that 

the second letter was different than the one sent to me by Scoufos in January 2010. I told 

Stubblefield that I was concerned that the new Scoufos letter was manufactured in an attempt to 

hide Scoufos’ original denial letter. I attached copies of both of Scoufos’ letters to this email. 

September 14, 2010 email complaint to Mark Spencer. On this day I emailed Spencer 

and that Scoufos had originally placed a letter dated January 12, 2010 in my folder which did not 

set forth an explanation for why Scoufos voted against my 2009-10 application for promotion 

and tenure, and had, at some point between January 12 and September 14, 2010, placed a new 

apparently backdated letter in my folder that set forth explanations for denying my application 

that had never before been disclosed to me. I expressly complained that the second letter was 

different than the one sent to me by Scoufos in January 2010. 

September 14, 2010 email complaint to Mark Mischo. On this day I emailed Mischo 

that Scoufos had originally placed a letter dated January 12, 2010 in my folder which did not set 

forth an explanation for why Scoufos voted against my 2009-10 application for promotion and 

tenure, and had, at some point between January 12 and September 14, 2010, placed a new 

apparently backdated letter in my folder that set forth explanations for denying my application 

that had never before been disclosed to me. I expressly complained that the second letter was 

different than the one sent to me by Scoufos in January 2010. 

September 16, 2010 supplemental grievance to Charles Weiner. On this day I sent 

Charles Weiner (then an Assistant Vice President at SEOSU) additional written information 

supplementing my pending grievance regarding SEOSU’s decision to deny my 2009-10 
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application for promotion and tenure. 

September 24, 2010 oral complaint to Claire Stubblefield. On this day I orally 

complained to Stubblefield that Scoufos had originally placed a letter dated January 12, 2010 in 

my folder which did not set forth an explanation for why Scoufos voted against my 2009-10 

application for promotion and tenure, and had, at some point between January 12 and September 

14, 2010, placed a new apparently backdated letter in my folder that set forth explanations for 

denying my application that had never before been disclosed to me. I expressly complained that 

the second letter was different than the one sent to me by Scoufos in January 2010. I told 

Stubblefield that I was concerned that the new Scoufos letter was manufactured in an attempt to 

hide Scoufos’ original denial letter. 

September 24, 2010 email complaint to Byron Clark. On this day I sent an email to 

Clark complaining that Scoufos had originally placed a letter dated January 12, 2010 in my 

folder which did not set forth an explanation for why Scoufos voted against my 2009-10 

application for promotion and tenure, and had, at some point between January 12 and September 

14, 2010, placed a new apparently backdated letter in my folder that set forth explanations for 

denying my application that had never before been disclosed to me. I expressly complained that 

the second letter was different than the one sent to me by Scoufos in January 2010. I told Clark 

that I was concerned that the new Scoufos letter was manufactured in an attempt to hide Scoufos’ 

original denial letter. 

October 2010 oral complaint to William Fridley. Sometime in October 2010 I orally 

complained to Fridley (then serving as Chair of Personnel Policies Committee) that I believed 

SEOSU had denied my 2009-10 application for promotion and tenure in violation of SEOSU’s 

written policies and procedures concerning applications for promotion and tenure. I also 
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indicated that I believed that my application was denied because of sex discrimination.   

October 2010 oral complaint to Margaret Cotter-Lynch. Sometime in October 2010 I 

orally complained to Cotter-Lynch that I believed that SEOSU had denied my 2009-10 

application for promotion and tenure in violation of SEOSU’s written policies and procedures 

concerning applications for promotion and tenure. I also indicated that I believed that my 

application was denied because of sex discrimination.   

October 7, 2010 email complaint to Daniel Althoff, John Mischo, Lisa Coleman, 

Mark Spencer, Paula Smith Allen, Virginia Parrish, and Randy Prus. On this day I sent an 

email complaint to Althoff, Coleman, Spencer, Smith Allen, Parrish, and Prus. In my email I 

complained that I had received a letter from Douglas McMillan advising me that I was not 

permitted to re-apply for promotion and tenure during the 2010-11 application cycle. I attached a 

copy of McMillan’s letter to my email.  

October 7, 2010 email complaint to Claire Stubblefield. On this day I sent an email 

complaint to Stubblefield alleging that McMillan’s October 5, 2010 letter advising me that I was 

not permitted to reapply for promotion and tenure during the 2010-11 application cycle was 

retaliatory. 

October 11, 2010 written complaint to SEOSU Faculty Appellate Committee and 

Lawrence Minks. On this day I sent a letter to the SEOSU Faculty Appellate Committee and 

Lawrence Minks, challenging SEOSU’s decision to not permit me to re-apply for promotion and 

tenure during the 2010-11 application cycle.  

October 14, 2010 complaint letter sent to Claire Stubblefield. On this day I sent a 

letter to Claire Stubblefield via email wherein I added additional allegations to the grievance I 

filed on August 30, 2010. 
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October 15, 2010 email to Margaret Cotter-Lynch. On this day I sent an email to 

Cotter-Lynch complaining about Douglas McMillan’s decision to not let me re-apply for tenure 

and promotion during the 2010-11 application cycle and other matters.  

October 15, 2010 email to John Mischo. On this day I sent an email to Mischo 

complaining about Douglas McMillan’s decision to not let me re-apply for tenure and promotion 

during the 2010-11 application cycle and other matters.  

October 28, 2010 amended complaint filed with Claire Stubblefield. On this day I 

filed an amended complaint with Claire Stubblefield, formally amending the complaint I filed 

with Stubblefield on August 20, 2010. 

November 2010 oral complaint to Karen Prus. I visited Karen Prus sometime in 

November 2010 at the new Social Science building on the SEOSU campus. During our visit, 

Prus took me on a tour of the new building. At some point, Prus asked me if I would like to 

continue our conversation in the nearby women’s multi-stall restroom. I then complained to Prus 

that I was not permitted to enter any multi-stall women’s restrooms on the SEOSU campus. I 

then indicated that SEOSU Human Resources had expressly prohibited me from using all multi-

stall women’s restrooms on the SEOSU campus.   

November 8, 2010 email to Claire Stubblefield. On this day I sent Stubblefield an 

email in connection with my pending grievances that advised her of a “Dear Colleague Letter” 

Issued by the U.S. Department of Education that explicitly stated that discrimination on the basis 

of gender identity is prohibited by federal law. 

January 9, 2011 email complaint to Charla Hall. On this day I sent a letter (attached to 

an email) to Charla Hall (then serving as Chair of the FAC’s hearing committee). This letter 

complained about Charles Weiner’s January 4, 2015 letter wherein he informed me that, in his 
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capacity as the President’s Designee, he disagreed with the findings of the FAC Hearing 

Committee. 

Spring 2011 oral complaints to John Mischo, Lisa Coleman, Margaret Cotter-

Lynch, Virginia Parrish, and Paula Smith Allen. I orally complained to Mischo, Coleman, 

Cotter-Lynch, Parris, and Smith Allen about Stubblefield’s January 2011 report. 

January 19, 2011 email to Lisa Coleman. On this day I sent an email to Coleman 

complaining about Stubblefield’s January 2011 report. Among other things, I complained that 

Stubblefield’s report did not mention an interview Stubblefield conducted with Coleman and 

heavily drew from statements attributed to Randy Prus. 

January 31, 2011 email complaint to William Fridley. On this day I sent an email to 

Fridley complaining about an email I received from Byron Clark earlier that day. Specifically, I 

complained to Fridley that Clark (and other members of the SEOSU administration) did not 

appear to inform the Faculty Senate of ex parte changes to the Policies and Procedures Manual 

and, without Faculty Senate input, had adopted new policies and procedures by which my 

grievance would be administered.  

February 7, 2011 email complaint to William Fridley. On this day I sent an email to 

Fridley wherein I attached a draft of my response to Byron Clark’s January 31, 2011 email 

informing me of newly adopted policies and procedures that the SEOSU administration planned 

on using to administer my pending grievance. I asked Fridley for feedback on my draft letter. 

February 7, 2011 email complaint to Corie Delashaw. On this day I sent an email to 

Delashaw wherein I complained about Byron Clark’s January 31, 2011 email informing me of 

newly adopted policies and procedures that the SEOSU administration planned on using to 

administer my pending grievance. 
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February 7, 2011 email complaint to Byron Clark. On this day I sent an email to 

Clark. I attached a letter wherein I complained about Clark’s January 31, 2011 email informing 

me of newly adopted policies and procedures that the SEOSU administration planned on using to 

administer my pending grievance. 

February 11, 2011 email complaint to William Fridley. On this day I sent an email to 

Fridley complaining about an email I received earlier that day from Byron Clark advising me 

that the SEOSU administration would use the newly adopted policies and procedures outlined in 

Clark’s January 31, 2011 email. 

February 18, 2011 email complaint to Daniel Althoff, John Mischo, Margaret 

Cotter-Lynch, Mark Spencer, Paula Smith Allen, Randy Prus, Virginia Parrish, and 

Wilma Shires. On tis day I sent an email to Althoff, Mischo, Cotter-Lynch, Spencer, Smith 

Allen, Prus, Parrish, and Shires. Among other things, I complained about Walkup’s decision to 

issue his own “recommendation” that I not be permitted to apply for promotion and tenure 

during the 2010-11 application cycle as well as the SEOSU administration’s decision to devise 

new policies and procedures for administering my grievance without input from the Faculty 

Senate. 

March 4, 2011 appeal of Walkup’s January 2011 decision. On this day I sent Byron 

Clark an appeal of Ross Walkup’s January 2011 decision (made in Walkup’s capacity as the 

President’s Designee).  

March 29, 2011 email complaint to Caryn Witten, Daniel Althoff, Janet Barker, 

John Mischo, Kim McGehee, Lisa Coleman, Margaret Cotter-Lynch, Mark Spencer, Paula 

Smith Allen, Randy Prus, Virginia Parrish, and Wilma Shires. On this day I sent an email to 

Althoff, Mischo, McGehee, Coleman, Cotter-Lynch, Spencer, Smith Allen, Prus, Parrish, and 
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Shires. In my email I advised that a new report shows “how widespread and hurtful 

discrimination is around the country—it is not just SE or Oklahoma,” and linked to an NPR.org 

news story that discussed the findings of a new report on transgender discrimination in the 

Untied States. That report is: NAT’L CTR. TRANSGENDER EQUALITY & NAT’L GAY & LESBIAN 

TASK FORCE, INJUSTICE AT EVERY TURN: A REPORT OF THE NATIONAL TRANSGENDER 

DISCRIMINATION SURVEY (2011), available at 

http://www.thetaskforce.org/static_html/downloads/reports/reports/ntds_full.pdf.  

April 4, 2011 complaint email to Daniel Althoff, John Mischo, Kim McGehee, Lisa 

Coleman, Margaret Cotter-Lynch, Mark Spencer, Paula Smith Allen, Virginia Parrish, 

Wilma Shires. On this day I sent an email to Althoff, Mischo, McGehee, Coleman, Cotter-

Lynch, Spencer, Smith Allen, Parrish, and Shires. Among other things, I complained that on 

April 2, 2011 Minks “decided to reject the judgment of the Faculty Appellate Committee and the 

formal request of the Faculty Senate to honor the FAC decision.” 

April 28, 2011 email complaint to Anita Levy. On this day I sent an email complaint to 

Anita Levy (then the Senior Program Officer of the American Association of University 

Professors). Among other things, I complained about the SEOSU administration’s denial of my 

2009-10 application for promotion and tenure and the SEOSU administration’s decision to not 

let me reapply for promotion and tenure during the 2010-11 application cycle. 

May 2011 Oral complaint memorialized in article by David Tafet. I was interviewed 

by David Tafet during Spring 2011. Among other things, I complained to Tafet that my 2009-10 

application for promotion and tenure had been denied and that I believed the denial was 

motivated by my sex. A copy of the final article published by the Dallas Voice on May 5, 2011. 

July 2011 supplemental charge of discrimination filed with EEOC. On or about July 
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6, 2011 I filed a supplemental charge of discrimination with the EEOC.  

Summer 2011 online petition seeking reinstatement. Sometime during Summer 2011 

Margaret Cotter-Lynch launched an online petition hosted on thepetitionsite.com seeking 

reinstatement on my behalf The petition was addressed to the attention of Sheridan McCaffree 

and the Regents of the Regional University System of Oklahoma. Upon information and belief, 

Cotter-Lynch hand delivered a printed copy of the petition with all 4080 signatories to RUSO 

sometime after October 22, 2011. 

 Publicly accessible blog entries calling for assistance and sharing information about 

discrimination and retaliation by SEOSU and RUSO agents and employees. Between 2011 

and 2012 I wrote several entries on a publicly accessible blog. Among other things, these entries 

exhaustingly detail many of my experiences of discrimination and retaliation by SEOSU and 

RUSO and I sought help from members of the public. For example, in an April 18, 2011 entry I 

asked readers to reach out to the Regional University System of Oklahoma and provided contact 

information for Sheridan McCaffree.  

Interrogatory No. 3: Please identify each RUSO or SEOSU agent or employee who has 
admitted to you that he or she discriminated against, or harassed, you. 
 
 RESPONSE: No RUSO or SEOSU agents have admitted directly to me that they have 

discriminated against and/or harassed me. 

Interrogatory No. 4: Please identify each person who has told you that he or she personally 
witnessed discrimination or harassment directed at you. 
 

RESPONSE: Plaintiff/Intervenor objects to this Interrogatory on the grounds that it is 

unduly burdensome and unnecessarily cumulative or duplicative. Defendants are entitled to seek 

discovery reasonably calculated to ascertain whether Plaintiff/Intervenor has evidence of 

discrimination and/or harassment, but she need not produce or exactingly describe each and 
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VERIFICATION FOR RESPONSES TO 
REGIONAL UNIVERSITY SYSTEM OF OKLAHOMA'S 

FIRST SET OF INTERROGATORIES 

I certify under penalty of perjury under the laws of the United States of America that the 
foregoing Responses to Interrogatories are true and correct. 

Dr. Rachel Tudor 

Date 

Exhibit 2

Case 5:15-cv-00324-C   Document 177-2   Filed 09/22/17   Page 21 of 21



           IN THE UNITED STATES DISTRICT COURT

            FOR THE WESTERN DISTRICT OF TEXAS

UNITED STATES OF AMERICA,       )

        Plaintiff               )

                                )

RACHEL TUDOR,                   )

        Plaintiff-Intervenor    )

                                )

VS.                             )  CASE NO. 5:15-CV-00324-C

                                )

SOUTHEASTERN OKLAHOMA STATE     )

UNIVERSITY, and                 )

                                )

THE REGIONAL UNIVERSITY         )

SYSTEM OF OKLAHOMA,             )

        Defendants              )

           -----------------------------------

                   ORAL DEPOSITION OF

                    DR. JESSE SNOWDEN

                       MAY 3, 2016

           -----------------------------------

       ORAL DEPOSITION OF DR. JESSE SNOWDEN, produced as

a witness at the instance of the PLAINTIFF, and duly

sworn, was taken in the above-styled and numbered cause on

May 3, 2016, from 8:27 a.m. to 4:10 p.m., before Tobi

Moreland, CSR in and for the State of Texas, at the Office

of the United States Attorney, 600 E. Taylor Street, Suite

2000, Sherman, Texas, pursuant to the Federal Rules of

Civil Procedure and any stipulations made on the record.
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1      A.   No.

2      Q.   When you received tenure at Millsaps, you did

3 not receive promotion at the same time; is that right?

4      A.   That's right.

5      Q.   Was that unusual to receive tenure but not

6 promotion at Millsaps?

7      A.   No, because I was already associate professor.

8      Q.   Had you been promoted prior to receiving tenure

9 at Millsaps then?

10                MR. JOSEPH:  Object to the form.

11      A.   No.  I came in as an associate professor.

12      Q.   (By Ms. Meyer)  Did Millsaps have assistant

13 professor positions?

14      A.   Oh, yes.

15      Q.   When you were interim president, what was your

16 role in the tenure and promotion review process?

17                MR. JOSEPH:  Object to the form.

18      Q.   (By Ms. Meyer)  When you were interim president,

19 what was your role in the tenure review process?

20      A.   I was the final reviewer on campus.

21      Q.   Was that also your role with respect to

22 reviewing promotion applications at Southeastern?

23      A.   Yes.

24      Q.   What was the role of the administration

25 generally in the tenure review process at Southeastern?

Exhibit 3

Case 5:15-cv-00324-C   Document 177-3   Filed 09/22/17   Page 2 of 5

177624
Highlight



    800.829.6936 * 512.472.0880
    ken@kenowen.com * www.kenowen.com

Page 46

1                MR. JOSEPH:  Object to the form.

2      A.   The process is a multi-tiered process and begins

3 with the dean, who gets the recommendation from the

4 department chair.  Dean reviews it, makes a recommendation

5 to the vice-president for academic affairs, who then

6 reviews it and makes a recommendation to the president.

7      Q.   (By Ms. Meyer)  Is the vice-president of

8 academic affairs considered a member of the

9 administration?

10      A.   Yes.

11      Q.   Is the dean considered a member of the

12 administration?

13      A.   Yes.

14      Q.   Is the department chair considered a member of

15 the administration?

16      A.   No, not really, although they have

17 administrative duties.  It's one of those dual.

18      Q.   I'm going to direct your attention to what's

19 been marked in a previous deposition as Plaintiff's

20 Exhibit No. 6, if you could turn to Plaintiff's Exhibit

21 No. 6 in the binder, please.

22      A.   All right.

23      Q.   It's a document that's Bates labeled EEOC000300

24 to 301.  Dr. Snowden, if you could read on the first page

25 beginning where it says, "3.7.4, Role of Faculty," and
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1 time frame there, although normally it takes four or five

2 years for a person to reach the minimum standards.

3      Q.   When you say it was your policy not to be rigid,

4 what do you mean by that?

5      A.   Well, if someone had an exceptional record, it

6 was the university's advantage to go ahead and promote

7 them and tenure them as soon as possible to try to keep

8 them on the faculty.

9      Q.   At Southeastern while you were interim

10 president, could the candidate apply in the fifth year,

11 get denied by the president, and then reapply in their

12 sixth year?

13      A.   No.

14      Q.   Why not?

15      A.   Once -- the policy, once you went through the

16 process, that was it.  You were either granted tenure or

17 not.

18      Q.   Was that also true when you were vice-president

19 for academic affairs?

20      A.   Yes.

21      Q.   And you said that this was the policy, correct?

22      A.   Yes.

23      Q.   Was that a policy that was in writing?

24      A.   I think it was.  I'm not sure.

25      Q.   Had this always been --
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1      A.   I don't know of any university that allows you

2 to apply again after you've been denied tenure.

3      Q.   Do you know if this policy that you've described

4 was always the case at Southeastern?

5      A.   No, I don't.

6      Q.   Was it the case while you were vice-president

7 for academic affairs at Southeastern?

8      A.   I'm sorry, what was --

9      Q.   You described a policy where somebody cannot be

10 denied tenure and then reapply subsequently, correct?

11                MR. JOSEPH:  Object to the form.

12      A.   Yes.

13      Q.   (By Ms. Meyer)  Was that also the policy while

14 you were vice-president for academic affairs at

15 Southeastern?

16      A.   Yes.

17      Q.   So professors cannot apply for tenure more than

18 once at Southeastern?

19      A.   Now, what happens at the department level, if it

20 doesn't go beyond that, they absolutely could.  But if it

21 goes through the process, no.

22      Q.   So at what point in the process is there a point

23 of no return, so to speak, where once the candidate has

24 reached that point, they can't reapply after that if they

25 are denied?
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10:26  1   been marked as Plaintiff's Exhibit 149.  Are the

  
10:27  2   handwritten notes in the bottom half of Plaintiff's

  
10:27  3   Exhibit -- let me strike that.

  
10:27  4             Let me just identify the document for the

  
10:27  5   record.  Plaintiff's Exhibit 149 is a single-page

  
10:27  6   document Bates numbered EEOC 974.

  
10:27  7             Are the handwritten notes on the bottom half

  
10:27  8   of Plaintiff's Exhibit 149 your notes?

  
10:27  9        A.   Yes.

  
10:27 10        Q.   Could you please read them aloud?

  
10:27 11        A.   (Reading) Dr. Mischo and Tudor met with me

  
10:27 12   today to clarify the issue of her P&T committee.

  
10:27 13   Dr. Tudor readily admitted that she had misunderstood

  
10:27 14   my directives and advice.  However, during the

  
10:27 15   conversation, she told us that she had applied for

  
10:27 16   promotion and tenure the year before but Dr. Mark

  
10:27 17   Spencer (he was on her committee) -- that's in

  
10:27 18   parentheses -- but Dr. -- that -- that the vote had

  
10:28 19   been unanimously against her being promoted with

  
10:28 20   tenure, attached.

  
10:28 21             I don't seem to have the attachment.

  
10:28 22             (Reading) She went on to say that Mark as a

  
10:28 23   friend advised her to withdraw her application.  Both

  
10:28 24   Dr. Mischo and I expressed our shock and extreme

  
10:28 25   disapproval that a committee member would break a
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11:53  1        A.   Yes.

  
11:53  2        Q.   (By Mr. Townsend)  And when you made a

  
11:53  3   decision not to recommend Dr. Tudor for tenure, was

  
11:54  4   one of the reasons that you made your decision the

  
11:54  5   fact that her portfolio said she had more

  
11:54  6   peer-reviewed publications accepted than she had?

  
11:54  7        A.   Let me restate it so I -- so the question to

  
11:54  8   me is, was her discrepancy of putting some in that

  
11:54  9   were not, one of -- her discrepancy, was that a reason

  
11:54 10   that I -- that I did not recommend her -- one of the

  
11:54 11   reasons I did not recommend her?  Is that the

  
11:54 12   question?

  
11:54 13        Q.   Yes.

  
11:54 14        A.   No.

  
11:54 15        Q.   Why not?

  
11:54 16             MS. COFFEY:  Object to form.

  
11:54 17        A.   Because I don't know if she realized that --

  
11:54 18   that they have to be accepted before you put them in

  
11:55 19   the -- in the portfolio; although, it was discussed in

  
11:55 20   our meeting.  Maybe -- I just go by the portfolio, by

  
11:55 21   the vita.

  
11:55 22        Q.   (By Mr. Townsend)  Could you explain,

  
11:55 23   please, why you did not recommend Dr. Tudor to receive

  
11:55 24   promotion and tenure in the 2009-'10 academic year?

  
11:55 25        A.   Because she didn't have the credentials.
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14:39  1   been marked Plaintiff's Exhibit 150.

  
14:39  2             MR. TOWNSEND:  I have a copy here for Dixie

  
14:39  3   and for you, Ezra.

  
14:39  4        Q.   (By Mr. Townsend)  Are these your

  
14:39  5   handwritten notes?

  
14:40  6        A.   Yes.

  
14:40  7        Q.   Plaintiff's Exhibit 150 is a one-page

  
14:40  8   document Bates numbered EEOC 913.  Could you please

  
14:40  9   read these notes aloud?

  
14:40 10        A.   (Reading) Met in my office at 12:30 with

  
14:40 11   Dr. Tudor and John Mischo at the request of Dr. Doug

  
14:40 12   McMillan, interim vice president for academic affairs.

  
14:40 13   I extended the offer to Dr. Tudor to withdraw her

  
14:40 14   application for promotion and tenure at this juncture

  
14:40 15   on this day by 5:00 p.m.  In turn, Dr. McMillan would

  
14:40 16   extend her an additional -- extend her additional year

  
14:40 17   to bring her portfolio into compliance with the

  
14:40 18   criteria necessary for promotion and tenure.

  
14:40 19             This is -- in essence, would avail her to

  
14:40 20   two years rather than just one year -- rather than

  
14:41 21   just the one year she had after being refused

  
14:41 22   unanimously by her promotion and tenure committee in

  
14:41 23   2008.

  
14:41 24             Actually, Dr. McMillan's offer would have

  
14:41 25   given her more than a year before resubmitting her

Exhibit 4

Case 5:15-cv-00324-C   Document 177-4   Filed 09/22/17   Page 4 of 6

177624
Highlight

177624
Highlight



Dodson Court Reporting & Legal Video
http://www.dodsonreporting.net

Lucretia Scoufos

153

  
14:41  1   request again in 2011.  This would have allowed

  
14:41  2   Dr. Tudor 18 months before having to resubmit her

  
14:41  3   application for promotion and tenure again on 10/15/11

  
14:41  4   to meet the criteria she was needing -- to -- to meet

  
14:41  5   the criteria she was needing.

  
14:41  6             In essence, this was a gift.  And she

  
14:41  7   refused it.  Summarily, Dr. McMillan was giving her

  
14:41  8   overs if she would withdraw her application from

  
14:41  9   2009 -- as she had done when Dr. Mark Spencer advised

  
14:41 10   her to do the year before in 2008 -- and reapply in

  
14:42 11   October 2011, thus allowing her the time she needed to

  
14:42 12   meet the university and RUSO requirement.

  
14:42 13             Neither Dr. Mischo nor I advised her what to

  
14:42 14   do, but both of us agreed with my statement that it

  
14:42 15   was a gift.  Her deadline is 5:00 p.m. today to

  
14:42 16   respond to Dr. Minks.

  
14:42 17        Q.   Thank you.  And then at the top of that,

  
14:42 18   it's dated April 6th, 2010, and at 12:30 p.m.,

  
14:42 19   correct?

  
14:42 20        A.   At the top of it, I have 04/06/10.

  
14:42 21        Q.   Right.  I think -- well, I didn't say the

  
14:42 22   numbers; but that's April 6th, 2010, correct?

  
14:42 23        A.   Yes.

  
14:42 24        Q.   All right.  So just for shorthand, I'm going

  
14:42 25   to refer to the offer that you made during this
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14:48  1   reasonable request for her to make?

  
14:48  2        A.   I think that it would have been a reasonable

  
14:48  3   request for her to make, but I would think that it

  
14:48  4   would be a given that she would get it in writing.

  
14:48  5   That's the reason it doesn't stand out in my mind that

  
14:48  6   she asked for that, because I would have said that

  
14:48  7   would be a given.

  
14:48  8        Q.   Why would it have been a given?

  
14:48  9        A.   Well, if I put myself in her place, and

  
14:48 10   somebody said we'll do this and this for you, I would

  
14:48 11   say, you put it in writing and I'll do it; but not

  
14:48 12   until I see it in writing, even though Dr. Mischo was

  
14:49 13   there to witness it.

  
14:49 14        Q.   During this meeting on -- strike that.

  
14:49 15             During the April 6th meeting, was there any

  
14:49 16   discussion about Dr. Tudor being able to apply again

  
14:49 17   in the 2010-'11 academic year?

  
14:49 18        A.   What the discussion was, that she would not

  
14:49 19   apply -- this was a stipulation, that she would not

  
14:49 20   apply in 2010 because -- and I'm pretty much quoting

  
14:49 21   Dr. McMillan now -- it's not verbatim, but -- because

  
14:49 22   he said this will give her a year to -- he said this

  
14:49 23   over the phone to me:  This will give her a year to

  
14:49 24   bring up her portfolio.  And then she can apply in

  
14:49 25   2011.  That will give her more of an opportunity.
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1 informed of the decision when I became chair.

2      Q.  And that was the first time you heard about her

3 being -- the vote in '08/'09 was after you became chair?

4      A.  Yes.

5      Q.  All right.  And Dr. Tudor applied for promotion

6 and tenure in year 2009 as well, correct?

7      A.  Yes.

8      Q.  How did you first learn that she was intending

9 to apply for promotion and tenure in 2009/'10?

10      A.  Dr. Micho formed the committee.

11      Q.  And did he ask you to be on it?

12      A.  Yes.

13      Q.  And when he asked you, what did you say?

14      A.  Yes.

15      Q.  Who else was on that committee?

16      A.  Drs. Coleman, Allen, Parrish and Spencer.

17 Dr. Coleman chaired the committee.

18               COURT REPORTER:  Dr. Coleman what?

19               THE WITNESS:  Chaired the committee.

20               COURT REPORTER:  Thank you.

21      Q.  (By Mr. Townsend)  So as a member of that

22 promotion and tenure committee, you reviewed Dr. Tudor's

23 portfolio; is that correct?

24      A.  Yes.

25      Q.  And then after the promotion and tenure
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1 committee voted, what was the vote tally?

2      A.  I believe it was four to one.

3      Q.  So you -- you were the one who voted against?

4 The others voted for promotion and tenure?

5      A.  Correct.

6      Q.  Was there discussion between the members of the

7 promotion and tenure committee about how to vote?

8      A.  There was extended discussion.

9      Q.  How long did that discussion take place?

10      A.  An hour.

11      Q.  Did some members of the promotion and tenure

12 committee try to persuade you to support Dr. Tudor's

13 application?

14      A.  Indirectly.

15      Q.  So I guess -- strike that.  Could you just

16 explain what was discussed about the application amongst

17 the promotion and tenure committee during that

18 approximately hour-long discussion.

19      A.  Primarily it had to do with her application

20 letter and a collection of poetry that wasn't published.

21 It was in notebook form.

22      Q.  It was in a what?

23      A.  Notebook form.

24      Q.  So what was discussed about the application

25 letter?
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   1              IN THE UNITED STATES DISTRICT COURT
              FOR THE WESTERN DISTRICT OF OKLAHOMA

 2
     UNITED STATES OF AMERICA,     )

 3                                   )
          Plaintiff,               )

 4                                   )
     RACHEL TUDOR,                 )

 5                                   )
          Plaintiff Intervenor,    )

 6                                   )
     vs.                           ) No. 5:15-CV-00324-C

 7                                   )
     SOUTHEASTERN OKLAHOMA STATE   )

 8     UNIVERSITY, and               )
                                   )

 9     THE REGIONAL UNIVERSITY       )
     SYSTEM OF OKLAHOMA,           )

10                                   )
               Defendants.         )

11
  

12
  

13
  

14                 DEPOSITION OF DOUGLAS MCMILLAN
  

15
  

16                TAKEN ON BEHALF OF THE PLAINTIFF
  

17
  

18                   IN OKLAHOMA CITY, OKLAHOMA
  

19
  

20                       ON AUGUST 10, 2016
  

21
  

22
  

23
  

24     ------------------------------------------------------
  

25              REPORTED BY:  ROSIE STANDRIDGE, CSR
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11:27  1     was ready to move it to Dr. Minks' office --

  
11:27  2          Q.   So --

  
11:27  3          A.   -- for his review.

  
11:28  4          Q.   So the date, February 10th, 2010, would have

  
11:28  5     been the date that you completed your review of

  
11:28  6     Dr. Tudor's portfolio?

  
11:28  7          A.   Yeah, when I was ready to move the portfolio

  
11:28  8     down for his review.

  
11:28  9          Q.   Was that also then the date, February 10th,

  
11:28 10     2010, that you sent the portfolio to Dr. Minks?

  
11:28 11          A.   Typically, yeah.

  
11:28 12          Q.   Then on the president line, it is blank,

  
11:28 13     correct?

  
11:28 14          A.   Yes.

  
11:28 15          Q.   Did Dr. Minks ever sign those lines on these

  
11:28 16     forms?

  
11:28 17          A.   I don't know.

  
11:28 18          Q.   What would happen to the portfolio

  
11:28 19     transmittal form after Dr. Minks was finished

  
11:28 20     reviewing the portfolio?

  
11:28 21          A.   I think it stayed in the portfolio,

  
11:28 22     typically.

  
11:28 23          Q.   And then what would happen to the portfolio

  
11:28 24     after Dr. Minks was done reviewing it?

  
11:29 25          A.   Typically come back to our office.  And
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11:35  1          A.   That's what they appear to be.

  
11:35  2          Q.   Do you remember whether those were in her

  
11:35  3     portfolio when you reviewed it?

  
11:35  4          A.   I -- I don't.

  
11:35  5          Q.   All right.  Do you know whether Dr. Minks

  
11:35  6     reviewed Dr. Tudor's tenure portfolio that she

  
11:36  7     submitted in the 2009-'10 year?

  
11:36  8          A.   I don't know.  I assume he did, but I don't

  
11:36  9     know.

  
11:36 10          Q.   Why do you assume he did?

  
11:36 11          A.   I brought him down there for him to review.

  
11:36 12          Q.   Did he tell you that he reviewed it?

  
11:36 13          A.   He told me he was done at the end of looking

  
11:36 14     at them, so I -- but I didn't see him do that.

  
11:36 15          Q.   Did he tell you what he thought of

  
11:36 16     Dr. Tudor's portfolio?

  
11:36 17          A.   I don't recall.

  
11:36 18          Q.   Did he send you anything in writing

  
11:36 19     explaining what he thought?

  
11:36 20          A.   I don't recall seeing anything.

  
11:36 21          Q.   So you did not recommend that Dr. Tudor

  
11:36 22     receive promotion and tenure, correct?

  
11:36 23          A.   That's correct.

  
11:36 24          Q.   Why did you make that recommendation?

  
11:36 25          A.   If you -- there's a letter where I detail
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11:36  1     the reasons for that.  Those -- that explains them.

  
11:37  2     It would be easier if we could be looking at that

  
11:37  3     letter.

  
11:37  4          Q.   Who did you send the letter to?

  
11:37  5          A.   I'd have to look at the letter again.  I

  
11:37  6     believe it was to Dr. Tudor.

  
11:37  7          Q.   All right.  I'm just asking because there's

  
11:37  8     a lot of letters.

  
11:37  9          A.   Yeah.  It details what the reasons for my

  
11:37 10     not recommending were.

  
11:37 11          Q.   All right.  Well, as you sit here today, do

  
11:37 12     you remember any of the reasons?

  
11:37 13          A.   Yes.

  
11:37 14          Q.   What do you remember?

  
11:37 15          A.   That the scholarship, in my opinion and my

  
11:37 16     professional judgment, didn't reach that noteworthy

  
11:37 17     and exceptional standard and that the service did not

  
11:37 18     meet the -- the requirement from policy.

  
11:37 19          Q.   Okay.

  
11:37 20          A.   Again, in my professional judgment.

  
11:37 21          Q.   Let's -- let me see if I can guess what

  
11:38 22     letter you were talking about --

  
11:38 23          A.   Okay.

  
11:38 24          Q.   -- and direct your attention to it.  I think

  
11:38 25     I might know what you're talking about.
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15:07  1               So that's why I was also asking her to

  
15:07  2     consider a withdrawal, so that we didn't get into this

  
15:07  3     situation where we were creating a different practice.

  
15:08  4          Q.   Would you turn back to Plaintiff's Exhibit

  
15:08  5     7?

  
15:08  6          A.   7?  It's in the big book?

  
15:08  7          Q.   Yeah.

  
15:08  8          A.   Okay.

  
15:08  9          Q.   Would you turn to page EEOC 332 on that

  
15:08 10     page?  It's policy 4.6.3.  Are you there?

  
15:08 11          A.   Yes.

  
15:08 12          Q.   All right.  This policy begins stating:  The

  
15:08 13     normal procedure for granting tenure is initiated by

  
15:08 14     the faculty member during the fifth, sixth or seventh

  
15:09 15     year to the university in a tenure track position.

  
15:09 16               Did I read that correctly?

  
15:09 17          A.   Yes.

  
15:09 18          Q.   Is this the policy that you were just

  
15:09 19     saying?

  
15:09 20          A.   Yes.

  
15:09 21          Q.   And is it your understanding that this

  
15:09 22     policy prohibited reapplication for tenure after

  
15:09 23     denial by the president?

  
15:09 24          A.   Yes.

  
15:09 25          Q.   Does the policy actually say that a
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FOR THE WESTERN DISTRICT OF OKLAHOMA  
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       ) 
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STATE UNIVERSITY, and   ) 

       ) 
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 c/o Kindanee C. Jones, Dixie L. Coffey, and Jeb Joseph 

Assistant Attorneys General 

Oklahoma Attorney General’s Office 

Litigation Section 
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expressly counseled that I could not use any multi-stall women’s restroom on the SEOSU 

campus. After setting forth the conditions of continued employment, Conway advised that 

SEOSU would process my request to change my name and gender on my SEOSU records before 

the Fall 2007 semester started. Then the call ended. 

 I felt alarmed and threatened as a result of Conway’s call. I expected that transitioning to 

female at work might be difficult, but I did not believe that I could be summarily terminated 

because of my sex. Conway’s comments about McMillan’s inquiry as well as his open prejudice 

against transgender persons were deeply disturbing and made me feel very anxious and fearful 

for my future at SEOSU.  

Interrogatory No. 11: Please identify and describe the details of all tenure-track 
professorships for which you have applied since leaving Southeastern Oklahoma State 
University. 
 

RESPONSE: Plaintiff/Intervenor objects to this Interrogatory on the grounds that it is 

unduly burdensome and unnecessarily cumulative or duplicative. Defendants are entitled to seek 

discovery reasonably calculated to ascertain whether Plaintiff/Intervenor has satisfied her 

obligation to mitigate damages, but she need not produce or exactingly describe each and every 

application she submitted. See, e.g., EEOC v. Unit Drilling Co., 2014 WL 3572219, *3 (N.D. 

Okla. 2014) (holding that party’s request for “all job applications” during relevant time period 

was not proportionate to needs of the case). 

Subject to and without waiving these objections, Plaintiff/Intervenor applied for teaching 

positions at over one-hundred institutions of higher education between Fall 2011 and accepting a 

position at Collin College in Summer 2012, including, but not limited to: 

1. Arizona State University (Tempe, Arizona) 

2. Averett University (Danville, Virginia) 

3. Baindridge College (Bainbridge, Georgia) 

4. Ball State University (Muncie, Indiana) 
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5. Baltimore Community College (Baltimore, Maryland) 

6. Baylor University (Waco, Texas) 

7. Bethel University (McKenzie, Tennessee) 

8. Brevard College (Brevard, North Carolina) 

9. Bucknell University (Lewisburg, Pennsylvania) 

10. Butler County Community College (El Dorado, Kansas) 

11. Central New Mexico Community College (Albuquerque, New Mexico) 

12. Chabot-Las Positas Community College (Los Positas, California) 

13. Colin College (McKinney, Texas) 

14. Dallas County Community College (Dallas, Texas) 

15. Dickinson College (Carlisle, Pennsylvania) 

16. East Central University (Ada, Oklahoma) 

17. Edison State College AKA Florida SouthWestern State College (Fort Myers, Florida) 

18. Enterprise State Community College (Enterprise, Alabama) 

19. Florida Gulf Coast University (Fort Myers, Florida) 

20. Florida Institute of Technology (Melbourne, Florida) 

21. Florida International University (Miami, Florida) 

22. Full Sail University (Winter Park, Florida) 

23. George Mason University (Fairfax, Virginia) 

24. Georgia Perimeter College (Decatur, Georgia) 

25. Georgia Institute of Technology (Atlanta, Georgia) 

26. Germanna Community College (Locust Grove, Virginia) 

27. Glenville State College (Glenville, West Virginia) 

28. Grayson Community College (Denison, Texas) 

29. Grinnell College (Grinnell, Iowa) 

30. Houston Community College (Houston, Texas) 

31. Illinois College, Jacksonville, IL (Jacksonville, Illinois) 

32. Illinois State College (Normal, Illinois) 

33. Indiana University Southeast (New Albany, Indiana) 

34. Jackson Community College (Jackson, Michigan) 

35. James Madison University (Harrisonburg, Virginia) 

36. Kenyon College (Gambier, Ohio) 

37. Lake Sumter Community College (Leesburg, Florida) 

38. LeTourneau University (Longview, Texas) 

39. Lindsey Wilson College (Columbia, Kentucky) 

40. Lone Star Community College (Houston, Texas) 

41. Monterey Peninsula College (Monterey, California) 

42. Montgomery College (Rockville, Maryland) 

43. Moraine Valley Community College (Palos Hills, Illinois) 

44. Nevada State College (Henderson, Nevada) 

45. New England College (Henniker, New Hampshire) 

46. New Mexico Highland University (Las Vegas, New Mexico) 

47. North Seattle Community College (Seattle, Washington) 

48. Northern Virginia Community College (Springville, Virginia) 

49. Oberlin College (Oberlin, Ohio) 

50. Ohio Christian University (Circleville, Ohio) 
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51. Oklahoma Baptist University (Shawnee, Oklahoma) 

52. Oklahoma State University (Stillwater, Oklahoma) 

53. Oxbridge Academy of the Palm Beaches (West Palm Beach, Florida) 

54. Palm Beach State College (Lake Worth, Florida) 

55. Pellissippi State Community College (Knoxville, Tennessee) 

56. Pensacola State College (Pensacola, Florida) 

57. Philander Smith College (Little Rock, Arizona) 

58. Pima Community College (Tucson, Arizona) 

59. Polk State College (Winter Haven, Florida) 

60. Portland State University (Portland, Oregon) 

61. Prince George’s Community College (Largo, Maryland) 

62. Rasmussen College (Minneapolis, Minnesota) 

63. Rogers State University (Claremore, Oklahoma) 

64. San Jacinto College (Pasadena, Texas) 

65. Seminole State College (Orlando, Florida) 

66. Seminole State College (Seminole, Florida) 

67. Shippensburg University (Shippensburg, Pennsylvania) 

68. Slippery Rock University of Pennsylvania (Slippery Rock, Pennsylvania) 

69. South University (Highpoint, North Carolina) 

70. Southeast Missouri State University (Girardeau, Missouri) 

71. Southern Methodist University (Dallas, Texas) 

72. Southwestern Oklahoma State University (Weatherford, Oklahoma) 

73. St. Louis Community College (St. Louis, Missouri) 

74. St. Petersburg College (St. Petersburg, Florida) 

75. Tarrant County College (Forth Worth, Texas) 

76. Texas A & M-Kingsville (Kingsville, Texas) 

77. Tiffin University (Tiffin, Ohio) 

78. Towson University (Baltimore, Maryland) 

79. Tri-County Technical College (Pendleton, South Carolina) 

80. Trinity Valley Community College (Athens, Texas) 

81. University of Arkansas (Feyetteville, Arkansas) 

82. University of California-Los Angeles (Los Angeles, California) 

83. University of Houston-Downtown (Houston, Texas) 

84. University of Houston-Victoria (Victoria, Texas) 

85. University of Iowa (Iowa City, Iowa) 

86. University of Louisiana (LaFayette, Louisiana) 

87. University of Maryland (College Park, Maryland) 

88. University of Nevada (Las Vegas, Nevada) 

89. University of North Carolina (Wilmington, North Carolina) 

90. University of North Florida (Jacksonville, Florida) 

91. University of Northwestern Ohio (Lima, Ohio) 

92. University of Oregon (Eugene, Oregon) 

93. University of Pennsylvania (Philadelphia, Pennsylvania) 

94. University of Rhode Island (Kingston, Rhode Island) 

95. University of South Carolina (Aiken, South Carolina) 

96. University of South Florida (Sarasota, Florida) 
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97. University of Tampa (Tampa, Florida) 

98. University of Tennessee (Knoxville, Tennessee) 

99. University of Utah (Salt Lake City, Utah) 

100. Utah Valley University (Orem, Utah) 

101. Volunteer State Community College (Gallatin, Tennessee) 

102. Wartburg College (Waverly, Iowa) 

103. Webster University (Greenville, South Carolina) 

104. Xavier University (Cincinnati, Ohio) 

 
Interrogatory No. 12: Please identify the individual human resources employee whom you 
contend in Paragraph 50 of Plaintiff/Intervenor's Complaint "was uncomfortable with a 
transgender woman . . . using a multi-stall women's restroom." 
 

RESPONSE: Paragraph ¶ 50 of my Complaint in Intervention refers to Cathy Conway. 

Prior to the June 1, 2007 phone call with Conway I had had few interactions with Conway. 

During the call, Conway advised me about the restroom restriction and repeatedly made 

references to the restroom restriction and other “conditions” being placed on my continued 

employment. I believed at the time that Conway’s instructions as to my restroom use were 

improper and that they were likely motivated by Douglas McMillan’s bias against transgender 

persons and/or Conway’s own bias against transgender persons. 

Name:   Cathy Conway 

Occupation:   Unknown 

Personal Contact:  Unknown 
Employers:  Unknown 

Employers’ Contact: Unknown 

 
Interrogatory No. 13: Please identify and describe, (as per definition nos. 8, 9, and 10, 
above), the circumstances and date of the first time you complained to RUSO or SEOSU 
employees or agents about being forced to use "the single-stall, all genders restroom" 
described in Paragraph 52 of Plaintiff/Intervenor's Complaint. 
 

RESPONSE: On my first day at work presenting as female (sometime in August 2007), 

Jane McMillan came by my office to see how she was doing. During this meeting, McMillan 

asked me if I wanted to step out of the office and “go talk in the restroom” (referring to the 

women’s multi-stall restroom down the hall from my office). I proceeded to complain to 
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VERIFICATION FOR RESPONSES TO 
REGIONAL UNIVERSITY SYSTEM OF OKLAHOMA'S 

FIRST SET OF INTERROGATORIES 

I certify under penalty of perjury under the laws of the United States of America that the 
foregoing Responses to Interrogatories are true and correct. 

Dr. Rachel Tudor 

Date 
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              UNITED STATES DISTRICT COURT

                         FOR THE

              WESTERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,   )

et al.                      )

                            )

     Plaintiff,             )

                            )

VS.                         )   Civil Action No.

                            )   5:15-CV-00324-C

                            )

SOUTHEASTERN OKLAHOMA STATE )

UNIVERSITY, et al.          )

                            )

     Defendant.             )

*******************************************************

                   ORAL DEPOSITION OF

                      CATHY CONWAY

                     MARCH 10, 2016

*******************************************************

     ORAL DEPOSITION OF CATHY CONWAY, produced as a

witness at the instance of the Plaintiff, and duly

sworn, was taken in the above-styled and -numbered cause

on the 10th day of March, 2016, from 8:58 a.m. to 4:52

p.m., before Chrissa K. Mansfield-Hollingsworth, CSR in

and for the State of Texas, reported by machine

shorthand, at the offices of U.S. Attorney's Office,

located at 600 East Taylor Street, Suite 2000, Sherman,

Texas, pursuant to the Federal Rules of Civil Procedure.
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    800.829.6936 * 512.472.0880
    ken@kenowen.com * www.kenowen.com

Page 48

1 June 1st.

2      A.  Yes.

3      Q.  What do you remember?

4      A.  I told Dr. Tudor about the two policies,

5 reminded her that those were for her and everyone at the

6 university.  I'm sure I told her like I tell -- told

7 everyone that she should contact me if she had any

8 concerns or questions, that the sexual harassment

9 include -- policy included how to report.  I advised her

10 that she should let her department chair know about the

11 name change and her dean, and that if she had questions

12 about people's opinions as to gender presentation, which

13 one to use, that she should discuss that with her

14 counselor, such as Feleshia Porter.

15               I told her that this was new to all of us

16 and that there was a restroom available, the handicapped

17 restroom, on the second -- I believe it was the second

18 floor of the building where she worked, that it was not

19 mandatory, that it was her option, and there was another

20 restroom that was a family restroom in the student

21 union.  She thanked me for my professionalism and I

22 believe that was the end of the conversation.

23      Q.  The two policies that you went over with her

24 were the nondiscrimination and harassment policies that

25 you talked to Mr. Babb about?
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INTEREST OF AMICI CURIAE1

Amici Conservative Legal Defense and Education Fund and United States

Justice Foundation are exempt from federal income taxation under Internal

Revenue Code (“IRC”) section 501(c)(3).  Amicus Public Advocate of the United

States is a nonprofit organization exempt from federal income taxation under IRC

section 501(c)(4).  Each entity is dedicated, inter alia, to the correct construction,

interpretation, and application of the law.  These amici filed amicus curiae briefs

in numerous other cases involving homosexual and so-called “transgender” rights,

as well as application of the Civil Rights Act, most recently including:

• G.G. v. Gloucester County School Board (4th Cir. No. 15-2056), Brief
Amicus Curiae of Public Advocate of the United States, et al., in
Support Petition for Rehearing En Banc (May 10, 2016) (involving
application to Civil Rights Act Title IX to transgender access to
bathrooms and locker rooms of the opposite sex);

• Gloucester County School Board v. G.G. (Supreme Court No. 16-
273), Brief Amicus Curiae of Public Advocate of the United States, et
al., in Support of Petitioner (Jan. 10, 2017);

• G.G. v. Gloucester County School Board (4th Cir. No. 15-2056), Brief
Amicus Curiae of Public Advocate of the United States, et al., in
Support of Defendant-Appellee and Affirmance (May 15, 2017) (on
remand); and

1  No party’s counsel authored this brief in whole or in part.  No person,
including a party or a party’s counsel, other than amici curiae, their members, or
their counsel, contributed money that was intended to fund preparation or
submission of this brief.  
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2

• E.E.O.C. v. Harris Funeral Home (6th Cir. 16-2424), Brief Amicus
Curiae of Public Advocate of the United States, et al., in Support of
Appellee and Affirmance (May 24, 2017) (involving application of
Title VII to a transgender employee).

STATEMENT

On April 18, 2017, a panel of this Court decided that it was bound by

Second Circuit precedent2 that Title VII of the Civil Rights Act of 1964 does not

prohibit discrimination based on sexual orientation.  Zarda v. Altitude Express,

855 F.3d 76 (2017).  On May 25, 2017, this Court granted rehearing en banc, and

invited amicus curiae briefs, to decide the following question:

Does Title VII of the Civil Rights Act of 1964 prohibit discrimination
on the basis of sexual orientation through its prohibition of
discrimination “because of ... sex”?

ARGUMENT

I. ZARDA WAS FIRED FOR HIS INAPPROPRIATE BEHAVIOR, NOT
HIS SEXUAL ORIENTATION.

Even before this Court considers the legal question it posed in its Order of

May 25, 2017, it must ensure this case is an appropriate vehicle to decide whether

discrimination based on “sexual orientation” is actionable.  It is not.  The

Appellant urges this Court to assume that the discrimination alleged in this case

was about “sexual orientation.”  It was not.  Rather, as Zarda’s own brief makes

2  See Simonton v. Runyon, 232 F.3d 33 (2nd Cir. 2000).
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clear, the reason he was fired was not for his sexual orientation, but for his overt

sexual behavior.  

Zarda made no secret about his sexuality with his boss and coworkers.  In

fact, for many years prior to Zarda’s firing, “Maynard [knew] plaintiff was gay”

and “never told Zarda to cover his sexuality.”  Aplt. Br. at 15.  In fact, among

coworkers at the office, “Zarda’s orientation was subject of humor.”  Id.  Based on

the oversharing that is rampant in Zarda’s brief, it is clear that everyone at his

office (including Maynard) knew of and accepted his sexuality, even if he was the

subject of “testosterone-crammed” jokes.  Id. 

Rather, it was only when Zarda chose to act in an unprofessional manner

and openly discuss his sexuality with customers (rather than his coworkers), that

Maynard was forced to take action.  In fact, as the Zarda brief further notes, he had

a bad habit of unprofessionally sharing details about his sexuality with anyone

who would listen (including some customers who did not make objections), and

still Maynard did not fire him.  Id. at 12.  However, it seems clear that when a

customer finally complained about Zarda’s unprofessional behavior, Maynard was

forced to take action.

Zarda’s brief essentially claims that his homosexuality permitted him to

engage in unprofessional behavior with customers, and that to require a certain
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minimum level of professionalism from employees is actionable.  As the Zarda

brief alleges, the main reason he chose to reveal his homosexuality to this

particular customer was because he was strapped to her.  Id. at 9.  Although the

panel opinion notes that “Zarda alleged that another skydiving instructor had

disclosed that he was heterosexual but was not punished,” Zarda at 80 n.3, it

would seem a matter of common sense that this disclosure was not made to a

woman to whom the instructor was strapped.  It also seems clear that an employer

has the right to dismiss straight male skydivers who took the opportunity to tell

every woman customer to whom they were strapped to how straight they were, and

the employer should have the same authority over homosexual employees.

In fact, Zarda’s brief actually admits that he was not fired because of his

sexual orientation, but rather because of his indiscriminate chit chat — “Zarda lost

his job because he told Orellana that he was a gay man.”  Aplt. Br. at 8.

The record is clear, then, that Zarda was not fired for being homosexual, but

for his apparent need to openly profess his gayness to everyone with whom he

came into contact — so they would celebrate it along with him.  For such

manifestly unprofessional behavior, Title VII provides no protection. 
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II. SEXUAL ORIENTATION IS NOT SEX.

What appears to be appellant’s principal amicus curiae, Lambda Legal

Defense and Education Fund (“Lambda”), filed an amicus brief which claims that

discrimination based on sexual orientation “is” and “must be recognized as”

discrimination based on sex.  Lambda Brief at 3, 4, 6, 8 (emphasis added). 

However, when the time came to cite authority to back up that bald assertion,

Lambda quickly backed off, opting instead to obscure by laying out a laundry list

of terms such as:

• “involves sex-based considerations”
• “‘inseparable from’” sex
• “‘inescapably linked to sex’”
• “in relation to sex”
• “takes account of an individual’s sex” and
• “‘inherently rooted in gender3 stereotypes.’”  Id. at 4, 5 & n.3, 8.

3  It is quite interesting that Lambda here uses “sex” and “gender”
interchangeably.  Id. at 8, 11, 23.  However, “sex” is biological and fixed by
nature, “sexual orientation” is psychological, variable by how a person feels about
others, while “gender” is existential in relation to how a person feels about himself
at any moment of time.  There are two sexes — male and female.  However, there
are several “sexual orientations” — heterosexual, homosexual, bisexual, asexual,
and perhaps more.  As for “gender,” the list of types is endless, subject only to
human imagination, and for some includes things like “pedophilia” and
“zoophilia.”  The idea of “gender” is evolving to the point where it can encompass
anything the mind can conceive.  In February of 2014, Facebook added 58 gender
options to its users’ profiles.  By June of that year, UK Facebook users could
select from 71 options.  By February of 2015, Facebook no longer defines gender
at all, allowing each person to choose one’s own gender instead of being
“pigeon-holed” by only 71 options.  In a blank space provided, a Facebook user
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Upon more careful examination, Lambda is not arguing that sexual orientation

discrimination “must be recognized as” sex discrimination, but only that “‘there is

no reason why’ discrimination because of an individual’s sex ‘cannot include’

sexual orientation discrimination.”  Id. at 15.  As Lambda is finally forced to

admit, “sexual orientation” is not actually the same thing as “sex.”  Id. at 5 n.3

(“This is not to say that ‘sex’ and ‘sexual orientation’ are interchangeable concepts

or terms....”).  However, Lambda discards this flaw in its argument as “irrelevant,”

hoping to deflect this Court into believing that “it is wholly unnecessary for

Plaintiffs-Appellants to demonstrate that ‘sexual orientation’ and ‘sex’ are

synonyms or that they are interchangeable....”  Id. at 12.  Lambda should not be

allowed to bootleg “sexual orientation” into the list of categories protected by

Title VII from discrimination, especially when it admits the two are not at all the

same.

can become any “gender” that one wishes, subject only to the limits of expression
on the ASCII keyboard.  Perhaps one of the most interesting genders offered is the
Native American “two-spirit” gender, which includes both male and female
elements.  Nevertheless, although it is easy to be diverted into gender studies, the
task at hand is to discover the meaning of “sex” as used in a federal statute, not as
used in an academic discussion. 
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III. LAMBDA’S CASE THAT SEX COMPREHENDS SEXUAL
ORIENTATION IS LEGAL SOPHISTRY.

Citing the Seventh Circuit’s recent decision in Hively v. Ivy Tech Cmty

College of Ind., 853 F.3d 339, 341 (7th Cir. 2017), the Lambda brief claims that

“‘discrimination on the basis of sexual orientation is a form of sex

discrimination.’”  Lambda Br. at 3.  In support, the Lambda brief offers three

reasons, all of which seem superficially plausible, but actually are completely

fallacious.  

A. Lambda’s “Sex-Plus” Theory Is Based on a Fallacious
Comparison.

The Lambda brief rests, first of all, on its “‘sex-plus’” proposition that

sexual orientation:

necessarily involves sex-based considerations because the
discrimination endured by a man based on his attraction to men is not
suffered by any woman with an identical attraction to men.  [Id. at
3-4 (emphasis added).]

 
This statement presupposes that the sexual relationship of a man and another man

is identical to the sexual relationship of a woman and a man.  They are not now,

and never have been, identical.  Therefore, the proper comparison would be to pair

the man, or the woman, each to a person of the opposite sex so that each is

similarly situated.  By making that comparison, there would be no sex
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discrimination because the man and the woman would be treated exactly the same. 

The simple fact is that a man who is in a sexual relationship with another man is

not “similarly situated” with a woman who is in a sexual relationship with a man. 

Rather, they are dis-similarly situated.  

That is why it is commonly stated that a man married to another man is in a

same-sex marriage, but a man who is married to a woman is in a marriage.  In

Obergefell v. Hodges, 135 S.Ct. 2584 (2015), for example, the Supreme Court was

careful not to declare that a same-sex marriage was identical to an opposite-sex

union, but only that whatever benefits the government confers upon a heterosexual

union must also be conferred on a homosexual union.

So it is the Lambda Brief, and the court opinions upon which it relies, that

are illogical, not the other way around.  Again, this is so because of Lambda’s

fallacious comparison.  Consider this illustration from the Lambda brief:  “‘If a

business fires Ricky because of his sexual activities with Fred, while this action

would not have been taken against Lucy if she did exactly the same things with

Fred, then Ricky is being discriminated against because of his sex.’”  Id. at 6.  No,

Ricky is not being discriminated against because of his sex (prohibited by Title

VII), but because of his sexual orientation (not prohibited by Title VII).  By the

very nature of the biological differences between males and females, because two
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men cannot do “exactly the same things” with each other as would one man and

one woman.4  Biologically, then, Ricky is not — indeed cannot — be similarly

situated vis-a-vis his sexual relationship with Lucy as he would be with Fred.  So

the firing of Ricky is not discrimination because of his “sex,” but because of his

“sexual orientation” — a distinction that even the Lambda Brief acknowledges

when it admits these are not “interchangeable concepts or terms.”  Id. at 5 n.3. 

Therefore, “sex” does not — indeed, cannot — include “sexual orientation,” the

two being very different terms or concepts.  

Indeed, under the Lambda Brief’s creative “sex-plus” theory, the action

taken against a person on the basis of his “sexual orientation” is necessarily

discrimination based on the “plus” add-on — not the “sex” part of the theory.  And

Title VII only bans discrimination based on sex.  Lambda’s “sex-plus” theory, by

4  Since time immemorial, the existence of a marriage is not based only on
consent of the parties, or a civil or religious ceremony, but on the “consummation”
of that marriage by sexual intercourse.  As Chancellor James Kent explained: 

If the contract be made per verba de praesenti, or if made per verba
de futuro, and be followed by consummation, it amounts to a valid
marriage, and which the parties (being competent as to age and
consent) cannot dissolve, and it is equally binding as if made in facie
ecclesiae.  [J. Kent, Commentaries on American Law (1826-30),
Claitor’s Publishing Div. Lecture 26, section 6 (emphasis added.)]  

Although it appears a concerted effort has been made to politicize and broaden the
dictionary definition of “sexual intercourse” to include acts of sodomy, from time
immemorial, sexual intercourse has required penile-vaginal sexual penetration. 
Clearly, basic anatomy makes the comparisons made by Lambda inapt. 
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its very definition, proves that “sexual orientation” discrimination is not “sex”

discrimination.  Rather, it asserts “‘sex-plus’ is the term for discrimination

occurring not categorically against all members of one sex, but only those

members sharing a certain trait” that is unrelated to their sex.  Id. at 4 n.2

(emphasis added).  Indeed, Zarda’s homosexuality is not “inseparable from and

inescapably linked to sex,” id. at 4, but rather had nothing to do with his sexual

orientation — as Lambda is so quick to point out, both men and women may be

attracted to men.  Id. at 4.  Rather, it was Zarda’s homosexuality — a trait not

shared by most men — which is the alleged basis for the alleged discrimination. 

B. Lambda’s Analogy That Sex Is Like Race Is Fallacious.

Lambda claims that sex is like race because Title VII “‘on its face treats

[race and sex] exactly the same.’”  Lambda Br. at 7 (emphasis added).  It does

not.  While discrimination because of race is not subject to any exceptions, sex

decidedly is.  See 42 U.S.C. § 2000e-2(e).  Even the Lambda Brief concedes this

point in a footnote, but insists that these “limited, narrow exceptions” “are not

relevant here.”  Lambda Br. at 7 n.5 (emphasis added).  But the Lambda Brief

never explains why the existence of these exceptions is not relevant — it just

asserts it.
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Instead of establishing its point that sex and race are “exactly the same,” the

Lambda Brief enlists the “associational discrimination” theory articulated by this

Court with respect to racial discrimination, in which it ruled that if Title VII is

violated by an employer by action taken against the employee for being in a sexual

relationship with a person of another race, then it is considered to be a violation

of the employee’s own race.  Anonymous v. Omnicom Group, Inc., 852 F.3d 195,

204 (2nd Cir. 2017) (emphasis added).  Similarly, Lambda argues, if an employer

takes action against an employee on the basis of a sexual relationship that the

employee has with a person of the same sex, then the employee is discriminated

against on the basis of “sex” and so the same rule should apply — the employee is

being discriminated against because of his own sex.  The problem with this

argument is that it rests upon a dissimilar premise, not an analogous one.  In the

race case, the associational theory applies only to an employee who is associated

with a person of another or different race, whereas in the sex case, the

associational theory is applied only when the person is in a relationship with a

person of the same sex.  If the employee and the associate are of the same race,

then there could be no violation of Title VII.  Thus, the two cases are not

analogous.  Further, as discussed above, a relationship between a man and a man

cannot possibly be considered the same as one between a man and a woman,
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because they are not capable of “doing the same things” with one another.  An

interracial relationship, however, is capable of doing the same thing.  A white man

and a black woman, however, are similarly situated to two white people or two

black people.  To equate interracial relationships to homosexual activity is

fallacious.

C. Lambda’s Claim that Sexual Orientation Is Like Sexual
Stereotyping in Price Waterhouse v. Hopkins Is Fallacious.

Neither Zarda’s brief nor Lambda’s brief presents thoughtful analysis as to

why Price Waterhouse v. Hopkins, 490 U.S. 8 (1989), supports the view that Title

VII prevents sex discrimination.  In fact, Zarda’s brief gives almost no attention to

Price Waterhouse v. Hopkins except to hold it up as an illustration of the

admirable creativity of the federal courts in applying Title VII beyond the text and

authorial intent of that law:  “Congress adopted Title VII without suggestion that

sex stereotypes were illegal, see Price Waterhouse...”  Aplt Br. at 44.  Zarda

makes only one reference to Price Waterhouse in a way that relates at all to the

question posed by the Court on en banc reconsideration:

But because the decision [in Simonton] based its holding on only a
pleading, it left open the question for another day as to whether a
plaintiff may allege subjugation to sex stereotypes, as recognized by
Price Waterhouse ... as a basis to proceed under Title VII.  Simonton,
232 F.3d at 37-38.  [Aplt. Br. at 20.]
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Zarda leaves it there.  There is no argument in support of why Price Waterhouse

would decide this issue — a complete failure of advocacy.

The Lambda brief tries to fill this void with these few sentences:

discrimination based on [gender] stereotypes indisputably violates
Title VII.  See Price Waterhouse, 490 U.S. at 251 (“As for the legal
relevance of sex stereotyping, we are beyond the day when an
employer could evaluate employees by assuming or insisting that they
match [] the stereotype associated with their group.....”).

An individual’s same-sex attraction “represents the ultimate
case of failure to conform to [a sex] stereotype....  It is thus untenable
to suggest that Title VII does not cover discrimination based on this
attraction.  [Lambda Br. at 8-9 (citations omitted).]

The Lambda brief takes great liberties with the Price Waterhouse decision,

asserting that it somehow was meant to decide that discrimination based on sexual

orientation was banned by Title VII.  To the contrary, Justice Brennan’s theory of

sex discrimination based on sex stereotypes was quite narrow:

In saying that gender played a motivating part in an employment
decision, we mean that, if we asked the employer at the moment of
the decision what its reasons were and if we received a truthful
response, one of those reasons would be that the applicant or
employee was a woman.   In the specific context of sex stereotyping,
an employer who acts on the basis of a belief that a woman cannot be
aggressive, or that she must not be, has acted on the basis of
gender....  “‘Congress intended to strike at the entire spectrum of
disparate treatment of men and women resulting from sex
stereotypes.’”  [Price Waterhouse at 250-51 (emphasis added).]  
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One can see that Justice Brennan employs the word “gender” as a synonym

to the statutory term “sex,” and in explaining “gender” to mean “sex” (i.e., male or

female), the narrow scope of Price Waterhouse is made clear.  Based on the text of

the statute and a fair reading of Justice Brennan’s opinion, the rule of that case

must be that unlawful discrimination under Title VII must be based only on either

(i) sex or (ii) “sex stereotyping,” where that later term is understood to reveal an

underlying bias against a woman (or man) because of her (or his) nature and

characteristics.

In sum, the Price Waterhouse decision simply clarified that Title VII barred

not only discrimination against women as such, but also discrimination against

women for how they may act as women — a thinly veiled version of opposition

because a person is a woman.  However, in no way does this doctrine establish a

free-floating cause of action based on a right to be free of any sort of sex-

stereotyping that does not reveal categorical discrimination against a real

biological man or woman.

To understand the psychological (not therefore legal) term “sex-

stereotyping,” it is necessary to examine the derivation of that term in Price
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Waterhouse.  There, the term was attributed to Dr. Susan Fiske, a psychologist5

who testified at trial for plaintiff Hopkins regarding statements made about the

plaintiff by others at Price Waterhouse.  Importantly, her testimony was designed

to establish unlawful discrimination and was not limited to “the overtly sex-based

comments of partners but also on gender-neutral remarks....”  Price Waterhouse at

235.  Justice Brennan summarized her testimony as follows:

According to Fiske, Hopkins’ uniqueness (as the only woman in the
pool of candidates) and the subjectivity of the evaluations made it
likely that sharply critical remarks ... were the product of sex
stereotyping.  [Id. at 235-36 (emphasis added).]  

Justice Brennan on behalf of a minority of four justices lamely attempted to

demonstrate the reliability of Dr. Fiske’s imputation of discriminatory motives to

5  Courts must be very wary of grounding legal decisions on the social
sciences, especially when it relates to sex.  Recently, two social scientists
demonstrated the openness of psychologists and other social scientists to the most
irrational and foolish notions that fit their personal sexual and political views.  See
P. Boghossian & J. Lindsay, “The Conceptual Penis as a Social Construct: A
Sokal-Style Hoax on Gender Studies,” http://www.skeptic.com/reading_room/
conceptual-penis-social-contruct-sokal-style-hoax-on-gender-studies/.  The two
authors created a “paper” entitled “The Conceptual Penis as a Social Construct,”
consisting of 3,000 words of utter nonsense posing as academic scholarship.  Then
a peer-reviewed academic journal in the social sciences accepted and published it. 
The two scholars who perpetuated this hoax asserted “that the conceptual penis is
better understood not as an anatomical organ but as a gender-performative, highly
fluid social construct.”  The authors stated, “[w]e assumed that if we were merely
clear in our moral implications that maleness is intrinsically bad and that the penis
is somehow at the root of it, we could get the paper published in a respectable
journal.”  Id.  
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Price Waterhouse personnel — despite the fact that she never “met any of the

people involved in the decisionmaking process,” by pointing out that “it was

commonly accepted practice for social psychologists to reach this kind of

conclusion” without any personal contact with the persons allegedly being

demeaned.  Price Waterhouse at 236.  Justice Brennan thereby implicitly adopted

for the Court an unreliable standard of proof just because Dr. Fiske said it was

“commonly” used in the world of social psychology.  

In dissent, Justice Kennedy, Chief Justice Rehnquist, and Justice Scalia

exposed that Dr. Fiske’s testimony was grounded in sand:

The plaintiff who engages the services of Dr. Susan Fiske should
have no trouble showing that sex discrimination played a part in any
decision.  Price Waterhouse chose not to object to Fiske’s testimony,
and at this late stage we are constrained to accept it, but I think the
plurality’s enthusiasm for Fiske’s conclusions unwarranted.  Fiske
purported to discern stereotyping in comments that were gender
neutral — e.g., “overbearing and abrasive” — without any knowledge
of the comments’ basis in reality and without having met the speaker
or subject.  “To an expert of Dr. Fiske’s qualifications, it seems plain
that no woman could be overbearing, arrogant, or abrasive: any
observations to that effect would necessarily be discounted as the
product of stereotyping.  If analysis like this is to prevail in federal
courts, no employer can base any adverse action as to a woman on
such attributes.”  [Id. at 293 n.5 (citations omitted).]
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IV. THE LAMBDA BRIEF IS BASED UPON A FALLACIOUS
EVOLUTIONARY JURISPRUDENCE.

Audaciously, Lambda contends that it is “irrelevant” and “wholly

unnecessary for [Zarda] to demonstrate that ‘sexual orientation’ and ‘sex’ are

synonyms or that they are interchangeable concepts or terms.”  Id. at 12.  Thus, the

Lambda Brief rejects any and all efforts by courts to discern the “‘original public

meaning’” of the phrase and word.  Id. at 13 n.10.  Indeed, the Brief argues that

Title VII was “not enacted in the same legal era” as subsequent attempts to enact

legislation that proscribes “sexual orientation” in addition to or separate from

existing statutes aimed at discrimination on account of “sex.”  Id. at 13-14. 

Therefore, Lambda insists that it is “anachronistic to rely on recent legislation

specifically enumerating ‘sexual orientation’ to justify a narrow interpretation ...

‘because of ... sex.’”  Id. at 14.

Instead, Lambda urges this Court to ignore the “flaw[ed] ... arguments that

emphasize what words are not in the statute, rather than ‘the scope of the language

that already is in the statute.’”  Id. at 9.  With this argument settled, Lambda

uncovers the common denominator of all its arguments (sex-plus, comparisons to

race, sex stereotypes) — an “evolving legal landscape.”  When legal evolution is

glorified, every principle known to man can be jettisoned such as here, where “the
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changed ‘backdrop of the Supreme Court’s decisions’” opens the door to a

“‘broader [view of] discrimination on the basis of sexual orientation.’”  Id. at 10. 

Lambda simply proclaims that “sex” now encompasses “sexual orientation”

because “the right of same-sex couples to marry is now recognized as

fundamental” and “intimate relations between same-sex couples” can no longer be

criminalized.  Id.  It is, Lambda asserts, a “post-Lawrence, post-Obergefell world”

and past “perspectives must be reconsidered.”  Id.  

In harmony with Lambda, as Chief Judge Katzmann of this Circuit had

already forecasted, this Circuit’s rulings and comparable rulings of sister circuits

— “that discrimination ... did not encompass discrimination on the basis of sexual

orientation” — were not erroneous when made, just out-of-date today.  Omnicom

Grp. at 206 (Katzmann, C.J., concurring).  Now that the Supreme Court has

“afford[ed] greater legal protection to gay, lesbian, and bisexual individuals,” the

Chief Judge asserts, the lower federal courts need not wait for the Supreme Court

to act, as the “societal understanding of same-sex relationships has evolved

considerably.”  Id. at 206 (emphasis added).

In his search for a rationale to justify ignoring the repeated failed efforts to

persuade Congress to add sexual orientation to Title VII, the Chief Judge has

wittingly or unwittingly adopted the view of Oliver Wendell Holmes, Jr., as
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documented by Yale political science professor Fred V. Cahill, Jr. in his book,

Judicial Legislation (Ronald Press Co.: 1952):

[L]aw is a growing thing and ... its growth is determined, not by logic,
but by the ‘felt necessities of the time.’  In this growth, the judge is
bound to play an active part.  The law moves, according to Holmes, in
a climate of opinion made up of moral and political beliefs,
judgments of policy and even prejudices — all of which affect the
judge.  [Cahill at 39 (emphasis added).]

In sum, as Cahill concluded, Holmes asserted that “[j]udges really make law ...

because they are motivated by the same considerations as is the legislator.”  Id. 

There is one overriding glitch in that philosophy.  As newly installed Supreme

Court Justice Neil Gorsuch explained in his very first Supreme Court opinion:

If a statute needs repair, there’s a constitutionally prescribed way to
do it.  It’s called legislation.  To be sure, the demands of
bicameralism and presentment are real and the process can be
protracted.  But the difficulty of making new laws isn’t some bug in
the constitutional design: it’s the point of the design, the better to
preserve liberty.  [Perry v. MSPB, 198 L.Ed.2d 527, 545 (2017)
(Gorsuch, J., dissenting) (emphasis added).]

Consonant with this separation of powers principle, this Court must decline

Lambda’s invitation to disregard the original meaning of “because ... of sex,” as it

appears in Title VII of the 1964 Civil Rights Act, simply because the Supreme

Court gave approval to same-sex sodomy in 2003 and same-sex marriage in 2015. 

See Lambda Br. at 10-11.  While the latter two rulings no doubt have “enjoyed
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wide and enthusiastic judicial support,”6 that should not be the standard by which

this Court should measure its own precedents, as Lambda urges.  Id. at 2-3. 

Rather, as Sir William Blackstone has reminded us, a court precedent should not

be abandoned unless “the former determination is most evidently contrary to

reason, much more if it be contrary to the divine law.”  1 W. Blackstone,

Commentaries of the Laws of England at 69-70 (Univ. Chi. Facsimile ed.: 1765). 

In today’s postmodern, evolutionary world, however, the temptation for judges to

rule lawlessly is enormous, as judges and lawyers “wrestle with the problem of

proving to mankind that the law was something fixed and settled, whose authority

was beyond question, while at the same time enabling it to make constant

readjustments and occasional radical changes under the pressure of infinite and

variable human desires.”  See R. Pound, Introduction To The Philosophy of Law at

3 (Yale: 1922).  Should the judges of this Court succumb to the temptation to

appoint themselves as super legislators who can amend statutes based on their

superior wisdom and power, they would do grave damage to the inherent authority

of the law.

6  See Lambda Br. at 17 n.12 (emphasis added).
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Lacking any support for its position in the text of Title VII or authorial

intent of that law,7 the Lambda brief invites the Court to ignore those two

touchstones and come join its campaign for “legal evolution.”  It perceives an

evolution that would bring us toward a modern, secular state, loosed from the

chains of morality.  Doubtless, the evolutionary trend toward sanctioning immoral

behavior is occurring in the federal courts, but that does not mean that it is correct,

constitutional, or without consequence.  Indeed, with an evolutionary view of

“law,” society moves away from anything resembling the “rule of law,” to “rule by

man” exercised by unelected lawyers, acting as “philosopher kings,” holding

office as federal judges.  Unable to obtain legislation fast enough to satisfy their

appetites for change, those who embrace sexual immorality appeal to judges to

usurp the power to legislate for the nation:  

Western society, in turning away from Christian faith, has turned to
other things.  This process is commonly called secularization, but that
conveys only the negative aspect.  The word connotes the turning
away from the worship of God while ignoring the fact that something
is being turned to in its place.  [Herbert Schlossberg, Idols for
Destruction (Crossway Books: 1990) at 6.]  

Dr. Schlossberg explains that to which society is turning are idols — “properly

understood as any substitution of what is created for the creator.”  Id.  “When the

society ... turns away from God to idols, it is an idolatrous society and therefore is

7  See Hively at 353 (Posner, J., concurring). 
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heading for destruction.”  Id.  “With their silver and gold, they made idols for their

own destruction.”  Hosea 8:4.  Various judges, drawn from “‘the highly

secularized intellectual elite”’ have appointed themselves to lead the society

toward the idol of sexual liberty.  The temptation, Schlossberg concluded, is as old

as the Garden of Eden, where the serpent told Eve:

 “You will be like God, knowing good and evil.....”  The biblical view
is that God informs humanity about what is good and what is evil, and
the form this information takes is law...  The alternate view is in the
temptation, succumbed to by Eve and her humanist descendants, to
make autonomous judgments about good and evil and so to be like
God.  [Schlossberg, supra, at 48-49.] 

There is nothing new under the sun.  Indeed, Professor Robert Lowry

Clinton puts the matter in perspective:  

In the Old Testament, the Book of Judges tells the story ... of idol-
worshiping peoples with ineffectual gods confounded by the presence
of a people whose God was invisible yet effectual.  It is also a story of
... idolatry, as shown in the repeated lapses of God’s people and their
consequent deliverance into the hands of their enemies.  [R.L.
Clinton, God & Man in the Law at 227-28 (U. Press Kan.: 1997).]

Professor Clinton explains that there is a way back:

In the end, it was the judge who emerged to show the people the error
of their immersion in visible matter and to deliver them back to the
invisible God from the hands of their oppressors.  The method was,
and is, always the same: the judges accomplish their task not by
calling the people to follow them into a hypothetical, abstract future
but by calling them to reclaim the traditions of a real and concrete
past.  [Id.]
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CONCLUSION

For the foregoing reasons, the Court should find, yet again, that Title VII of

the Civil Rights Act of 1964 does not cover discrimination on the basis of sexual

orientation.
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