
 

September 23, 2017 
 
Catherine O'Hagan Wolfe 
Clerk of Court, 2d Circuit Court of Appeals 
40 Centre Street 
New York, New York 10007 
 
Re: Zarda v. Altitude Express, et ano, 15-3775 
 
To the Clerk of Court:  
 
 This case is scheduled for a rehearing en banc for September 26. I write 
under F.R.A.P. 28(j) insofar as I have discovered a case – albeit one I should have 
discovered earlier – that I would like to bring to the Court’s attention. (I found this 
in preparing for argument and Rule 28(j) holds that the authority “come to a party's 
attention,” not necessarily that it be newly minted.) Since I believe this case on 
point, I believe the best course is to tender the letter rather than spring it at oral 
argument. 
 

The case is Johnson v. Univ. of Cincinnati, 215 F.3d 561(6th Cir. 2000) 
which holds that   
 

Simply put, this Court has now spoken that in order to state a cognizable 
claim under Title VII, the plaintiff . . . need only allege that he was 
discriminated on the basis of his association with a member of a recognized 
protected class.  

   
Id. at 574. The case was brought by a Human Resources official under Title VII 
(and other laws) for adverse action he alleged he suffered for his “advocacy on 
behalf of women and minorities in relation to Defendant's alleged discriminatory 
hiring practices[.]” Id. at 572. 
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 There was some dispute in the briefs (see App br. at 32-34; Mortara br. at 
14-17; DOJ br. at 21-22; EEOC br. at 10-13; Lambda Br. 16-19; App. reply br. at 
12) as to whether the associational discrimination theory could apply only to race 
discrimination and not sex. Johnson at least makes it clear that the protected class 
at issue needn’t matter.      
    
Sincerely, 
 
Greg S. Antollino /s/ 
 
Gregory Antollino 
 
Cc: All parties by ecf 
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