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INTEREST OF AMICI CURIAE*
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INTRODUCTION

For the reasons discussed in the petition for rehearing en banc, this case
presents questions of exceptional importance deserving en banc review. Indeed,
the full Court should consider whether individuals who suffer dignitary and
emotional harms because of HB 1523, a statute that enshrines their unequal status
into the law, may seek enjoinment of that statute where it runs afoul of clear
Supreme Court precedent. Barber v. Bryant, 193 F. Supp. 3d 677, 708 (S.D. Miss.
2016) (finding that HB 1523 was intended to put LGBTQ citizens “back in their
place” after the Supreme Court’s decision in Obergefell v. Hodges, 135 S. Ct. 2584
(2015)).

But HB 1523 also imposes other immediate, concrete harms overlooked by
the panel decision, which are themselves sufficient to support standing and allow
Plaintiffs to challenge HB 1523. In a break from a long line of cases in this and
other circuits, the panel failed to address the fact that direct, immediate impairment
of contracts and access to courts are injuries-in-fact sufficient to confer Article III
standing. En banc review is thus warranted to avoid anomalous development in
the law of standing.

Because of the exceptional importance of the issues, and the need for

uniformity in the Court’s decisions, the Court should grant rehearing en banc.
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I. HB 1523’s Immediate Impairment of Contractual Rights Is Sufficient
To Support Standing

In focusing exclusively on the dignitary and emotional harms imposed by
HB 1523, the panel decision neglected to consider the traditional property and
legal rights the statute would impair.

To support standing, an injury-in-fact must be “concrete and particularized”
and “actual or imminent, not conjectural or hypothetical.” Lujan v. Defenders of
Wildlife, 504 U.S. 555, 560 (1991). As Plaintiffs observe, HB 1523 “give[s]
people who subscribe to the beliefs and convictions endorsed in Section 2 the right
to . . . raise violations of the bill as a defense in any judicial or administrative
proceeding.” ROA.16-60477.29. This defense may be raised “without regard to
whether the proceeding is brought by or in the name of the state government, any
private person or any other party.” HB 1523 § 5(1). As a result, HB 1523 directly
limits the rights of Mississippians who contract with parties that hold a Section 2
belief, by effectively permitting protected parties to breach or rescind contractual
provisions with impunity so long as the party defends the action based on a Section
2 belief. In other words, HB 1523 purports to render contracts per se

unenforceable in the face an “assert[ed]” Section 2 belief.”

2 A “violation[] of the bill” sufficient to establish the Section 5 defense would include whenever
a Mississippi court “discrimin[ates]” against a defendant by awarding damages in a breach-of-
contract case in the face of the defendants’ “assert[ion]” that the breach was in connection with a
Section 2 belief. See HB 1523 §§ 4(e), 5(1), 9(2)(b).
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It is axiomatic that contractual rights are legally protected interests, and this
this Court has long held that the invasion of a contractual right is sufficient to
support Article 111 standing. See Servicios Azucareros De Venezuela, C.A. v. John
Deere Thibodeaux, Inc., 702 F.3d 794, 800 (5th Cir. 2012) (“Injuries to rights
recognized at common law—property, contracts, and torts—have always been
sufficient for [Article III] standing purposes”). Indeed, the right to enforce
contractual obligations is so fundamental that the U.S. Constitution expressly
prohibits states from interfering with those rights. See U.S. Const. art. I § 10
(setting forth that “No State shall . . . pass any . . . Law impairing the Obligation of
Contracts . . .”).

Where a party alleges that legislation impairs contractual rights, courts in
this and other circuits have consistently held a party has Article III standing to
challenge the legislation as unconstitutional. Ass’n of Pub. Agency Customers v.
Bonneville Power Admin., 733 F.3d 939, 950-53 (9th Cir. 2013) (noting that, in
prior case, “plaintiffs [] established ‘injury in fact’ when the alleged unlawful
[legislation] deprived them of rights they held under contract” (citing Maricopa—
Stanfield Irrigation and Drainage District v. United States, 158 F.3d 428, 435 (9th
Cir. 1998)); “Here, as in . . . Maricopa—Stanfield, [plaintiff] has an interest in
receiving whatever it is guaranteed under its contracts . . . By alleging that the

[legislation] will directly affect the rates it is charged, resulting in economic harm,
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[plaintiff] has sufficiently established an invasion of a legally protected interest.”);
Western Nat’l Mut. Ins. v. Lennes (In re Workers’ Compensation Refund), 46 F.3d
813, 822 (8th Cir. 1995) (finding standing to challenge cost-shifting legislation that
would “probably” reduce payments to which plaintiffs were entitled under existing
contracts); Benefit Recovery, Inc. v. Wooley, CIVIL ACTION No. 03-652-D-M3,
2004 U.S. Dist. LEXIS 30877, at *6—7 (M.D. La. Apr. 15, 2004) (finding plaintiff
“clearly has standing in the ordinary sense under Lujan” where state insurance
commissioner’s directive “will limit the amount of money recoverable by” plaintiff
under existing contracts). And the Supreme Court has made clear that a plaintiff
“does not have to await the consummation of threatened injury to obtain preventive
relief.” Babbitt v. United Farm Workers Nat’l Union, 442 U.S. 289, 298 (1979)
(citation omitted).

Plaintiffs have identified contractual rights impaired by HB 1523 sufficient
to support standing here.” For example, the pleading alleges that Plaintiff Taylor is
privately employed. ROA.16-60477.21. The impairment of Plaintiff Taylor’s
personal contractual rights is both concrete and particularized to Plaintiffs. See
Mich. Bldg. & Constr. Trades Council v. Snyder, 846 F. Supp. 2d 766, 777 (E.D.

Mich. 2012) (“Plaintiffs allege . . . that the Act substantially impairs their rights

3 “The existence of standing turns on the facts as they existed at the time the plaintiff filed the
complaint.” Skaff'v. Meridien N. Am. Beverly Hills, 506 F.3d 832, 838 (9th Cir. 2007) (citing
Lujan, 504 U.S. at 569 n.4).
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under existing contracts. These are palpable legal injuries sufficient to confer
standing.”); see also Rumsfeld v. Forum for Academic & Institutional Rights, Inc.,
547 U.S. 47, 52 n.2 (2006) (“the presence of one party with standing is sufficient to
satisfy Article III’s case-or-controversy requirement” for all plaintiffs). And
because HB 1523 creates a blanket defense to “any judicial or administrative
proceeding,” and thus effectively impairs the rights of Mississippians (and those
who contract with Mississippians) such as Plaintiffs to enforce their contracts in
Mississippi courts in the face of an asserted Section 2 belief, it is clear that the
impairment is actual. Mich. Bldg., 846 F. Supp. 2d at 777; Lake Forest Elem. v.
Orleans Parish Sch. Bd., CIVIL ACTION NO: 16-2323 SECTION: “H”(4), 2016
U.S. Dist. LEXIS 71357, *12—13 (E.D. La. June 1, 2016) (“[1]f the breaching party
is able to assert the law at issue as a defense to a claim for damages, then the law
has constitutionally impaired an obligation of the contract” (citing £ & E Hauling,
Inc. v. Forest Preserve Dist., 613 F.2d 675, 68081 (7th Cir. 1980)).

Plaintiffs have thus alleged an injury-in-fact sufficient to support Article III

standing.

* To require Mississippians such as Plaintiff Taylor to, for example, wait until they are fired for
their beliefs or conduct to bring an action for breach of their employment contracts—at which
point the doors to the courthouse will be effectively closed to them by the express terms of HB
1523, see infra Section II—would be a Catch-22 of the most devastating proportions and would
be contrary to established law. See Babbitt, 442 U.S. at 298.

6
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II. HB 1523°s Limitation on Plaintiffs’ Access to the Courts to Vindicate
Existing Rights Also Supports Standing

Plaintiffs also have standing on the additional ground that the discriminatory
impact of HB 1523 interferes with Plaintiffs’ abilities to access the courts to
vindicate rights otherwise protected by law. The panel decision applies the
incorrect standard in weighing this potential harm. Under the Equal Protection
clause of the Fourteenth Amendment, a party establishes injury-in-fact for the
purposes of standing when a party is denied the opportunity to receive a benefit
because of a discriminatory action. A party need not wait until he or she is actually
denied the benefit to bring a claim. Babbitt, 442 U.S. at 298.

When considering standing for an Equal Protection claim, “the gravamen . . .
is differential government treatment.” Moore v. Bryant, 853 F.3d 245, 250 (5th Cir.
2017) (citing, inter alia, Allen v. Wright, 468 U.S. 737, 757 n.22 (1984)); see also
Peyote Way Church of God, Inc. v. Thornburgh, 922 F.2d 1210, 1214 n.2 (5th Cir.

29

1991) (“[I]llegitimate unequal treatment is an injury unto itself . . . .” (citing
Heckler v. Mathews, 465 U.S. 728, 739 (1984)). And the “loss of an opportunity to
seek some particular order of relief” from the courts to which a party is otherwise

entitled is a concrete harm sufficient to support standing on its own. Christopher v.

Harbury, 536 U.S. 403, 414 (2002).°

> The Supreme Court has recognized the importance of the right of access to the courts in a
number of Constitutional contexts. See, e.g., Chambers v. Baltimore & Ohio R. Co., 207 U.S.
142, 148 (1907) (Article IV Privileges and Immunities Clause); Bill Johnson’s Restaurants, Inc.
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Here, HB 1523 Section 5 discriminates against LGBT Mississippians® by
denying them the constitutional right to petition the courts to enforce not only
contracts, as discussed supra, but also ordinances, policies, and other measures
designed to protect LGBT persons within Mississippi from discrimination. HB
1523 provides an absolute defense to judicial and administrative proceedings to
those Mississippians who harbor Section 2 beliefs, but not to those who have
different views, such as LGBT Mississippians.

Despite HB 1523°s clear differential treatment of citizens holding the
protected beliefs and those who do not, the panel decision incorrectly applied the
reasoning of Clapper v. Amnesty Int’l USA, 568 U.S. 398 (2013) to conclude that
Plaintiffs lacked standing under the Equal Protection clause. Cf. Moore, 853 F.3d
at 250 (“[S]tanding often turns on the nature and source of the claim asserted.”
(quoting Warth v. Seldin, 422 U.S. 490, 500 (1975) (internal quotations omitted)).
In fact, in Clapper, the respondents alleged standing based on a Second Circuit
standard that conflicted with the Court’s standing precedent. 568 U.S. at 408—11.

There was no disparate or discriminatory harm alleged to invoke an Equal

v. NLRB, 461 U.S. 731, 741 (1983) (First Amendment Petition Clause); Walters v. National Assn.
of Radiation Survivors, 473 U.S. 305, 335 (1985) (Fifth Amendment Due Process Clause);
Pennsylvania v. Finley, 481 U.S. 551, 557 (1987) (Fourteenth Amendment Equal Protection
Clause); Wolff v. McDonnell, 418 U.S. 539, 576 (1974) (Fourteenth Amendment Due Process
Clause).

% While this brief focuses on its impact on LGBT individuals, HB 1523 also directly harms
single parents, and anyone else who has sexual relations outside of marriage. HB 1523 § 2(b).
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Protection standing analysis. /d. This Court’s decision in Public Citizen, Inc. v.
Bomer is equally inapplicable. 274 F.3d 212 (5th Cir. 2001). In Bomer, the
plaintiffs did not allege standing based on Equal Protection violations at all, but
instead asserted standing only under the Due Process Clause, which does not rest
on disparate treatment. /d. at 214.

For Equal Protection purposes, “the ‘injury in fact’ . . . is the denial of equal
treatment resulting from the imposition of the barrier, not the ultimate inability to
obtain the benefit.” Ne. Fla. Chapter of the Associated Gen. Contractors of Am. v.
City of Jacksonville, 508 U.S. 656, 666 (1993) (emphasis added). The party
challenging the barrier “need not allege that he would have obtained the benefit but
for the barrier in order to establish standing.” Id. To establish standing, Plaintiffs
need only show that they are ready to receive the benefit “and that a discriminatory
policy prevents [them] from doing so on an equal basis.” Id.

This Court’s recent decision in Moore clarifies the factors required to
establish harm under the Equal Protection clause. 853 F.3d at 250. In Moore, this
Court ruled that exposure to a discriminatory message alone is not sufficient to
establish standing; a plaintiff must allege unequal treatment. Id. at 249-50.
Unlike the plaintiff in Moore, however, Plaintiffs here allege that HB 1523 results
in unequal treatment with respect to enforcement of tangible rights. Id. at 250-51.

Throughout the pleadings, Plaintiffs have alleged HB 1523°s discriminatory impact
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and described the barriers it establishes to enforcing existing rights against those
who assert Section 2 beliefs. See, e.g., ROA.16-60477.29; ROA.16-60478.14—15,
37-38, 42-49.

Non-discrimination ordinances and policies of state institutions, for example,
confer tangible rights that HB 1523 prevents Plaintiffs from enforcing. The City of
Jackson affirmatively protects by ordinance residents and visitors from
discrimination based on sexual orientation and gender identity. ROA.16-
60477.254-55 (Jackson Mun. Code § 86-226 (the “Ordinance”)). The Ordinance
empowers the City of Jackson to hear discrimination complaints and issue
penalties and equitable relief. Id. § 86-230. Plaintiff Day, as described in the
Complaint, ROA.16-60477.20, is a transgender woman, whom the Ordinance was
passed to protect from discrimination. But HB 1523 Sections 2(c), 4(e) and 5 erect
a barrier to her enforcement of the Ordinance in the face of an asserted defense that
her transgender status conflicts with the defendant’s Section 2 beliefs or
convictions. That disparate impact on the opportunity to assert a right constitutes
an injury-in-fact. Ne. Fla., 508 U.S. at 666 (“[T]he ‘injury in fact’ . . . is the denial
of equal treatment resulting from the imposition of the barrier.” (emphasis added)).

Moreover, students and employees of universities in Mississippi, as Plaintiff
Glisson is alleged to be, ROA.16-60477.21, likewise enjoy protections under

institutional antidiscrimination policies. See ROA.16-60477.258—62 (Univ. of S.

10
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Miss. Antidiscrimination Policy); see also Univ. of Miss., Non-Discrimination and
Complaint Procedure (2016), https://law.olemiss.edu/assets/10848182 active
20140604.pdf (setting forth procedures for individuals to “seek relief” against
discrimination based on sexual orientation, or gender identity or expression).
Similarly, healthcare institutions, including state-run hospitals, maintain
institutional policies against discrimination on the basis of sexual orientation or
gender identity or expression and provide mechanisms for addressing grievances,
of which all individual Plaintiffs may take advantage. See, e.g., Miss. State Hosp.,
Notice of Nondiscrimination, http://www.msh.state.ms.us/
Notice of Nondiscrimination.pdf. But HB 1523 impairs the Plaintiffs’ rights to
enforce all such antidiscrimination measures in the courts and administrative
forums by providing defendants with an absolute defense by asserting Section 2
beliefs.

In sum, the imposition of barriers to enforcing these antidiscrimination
measures impairs the right of access to the courts, which establishes an injury-in-
fact under the Equal Protection clause that is sufficient to confer Article III

standing on Plaintiffs. See Ne. Fla., 508 U.S. at 666.

11
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CONCLUSION

For all the reasons discussed above, Amici respectfully submit that this Court

should grant the petitions for rehearing en banc and affirm the judgment below.

Dated: July 13, 2017 Respectfully submitted,
/s/ Andrew J. O’Connor

KM B. NEMIROW

ROPES & GRAY LLP

191 NORTH WACKER DRIVE,
32ND FLOOR

CHICAGO, IL 60606
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