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Plaintiff, The Mattachine Society of Washington D.C. (the “Mattachine Society” or 

“Plaintiff”), by and through its undersigned attorneys McDermott Will & Emery LLP, respectfully 

submits this Reply Memorandum of Law in Further Support of its Cross-Motion for Summary 

Judgment. 

INTRODUCTION 

In response to the Mattachine Society’s cross-motion for summary judgment, the United 

States Department of Justice (“Defendant”) claims that it “conducted a thorough search for records 

responsive” to the Mattachine Society’s Freedom of Information Act (“FOIA”) request (the 

“Request”).  See Dkt. 44, Defendant’s Opposition to Plaintiff’s Cross-Motion for Summary 

Judgment (“Def. Memo”), at 1.  The Defendant’s position has no merit because the search it 

designed does not include relevant search terms or parameters.  For this reason alone, this Court 

should grant the Mattachine Society’s motion and deny the Defendant’s motion.  

As explained in its opening memorandum, the Mattachine Society requested “any and all 

internal FBI correspondence or communications regarding Executive Order 10450[,]” including 

“but [] not limited to, all files created by and communications to or from Warren E. Burger.  The 

date range for this request is 1950 to 1990.”  See Dkt. 26-18, Am. Compl. Ex. 18.  The Request 

specifically discussed the Federal Bureau of Investigation’s (“FBI”) “Sex Deviate program”, the 

role of the U.S. Civil Service Commission, and the fact that Executive Order (“EO”) 10450 

expanded the criteria for determining a security risk to include “[a]ny criminal, infamous, 

dishonest, immoral, or notoriously disgraceful conduct, habitual use of intoxicants to excess, drug 

addiction, sexual perversion.”  Id. 

In its search for responsive documents, Defendant ignored most of the Request.  Instead, it 
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used only three1 terms for its initial search:  “Executive Order 10450,” “Sex Deviate” and “Sex 

Deviate Program.”  Defendant’s half-hearted justification for using just three terms is to avoid the 

“unduly burdensome” task of doing any more.  Def. Memo. at 6.  Indeed, the Defendant states that 

using additional searches “would result in thousands of hits for documents that are wholly 

irrelevant” to the Request.  Id. (emphasis added).  But Defendant’s claim of undue burden is based 

on rank speculation.  Defendant fails to discuss the alleged volume of search hits it would have to 

review with the use of additional terms, and does not provide monetary estimates of the burden or 

estimate the amount of time required to review the search term hits for responsive documents.  

Under such circumstances, Defendant fails to meet its burden under the law. 

Indeed, the Defendant even admits that its first search was flawed because it did not 

include “Warren Burger,” the top-federal official charged with enforcing EO 10450.  Id.  See also 

Second Hardy Decl. ¶ 10.  Acknowledging its error, Defendant conducted an additional search but 

failed to detail the results of the search in its affidavit.  Second Hardy Decl. ¶ 10.  But even this 

additional search does not cure the inadequacy of the original search.  To date, the Defendant still 

has not provided the date range of the additional search, the number of search results, or the date 

range of the results.  Id.  But even including that additional search in the mix, the Defendant still 

has not searched for any terms that implicate the security risk language of EO 10450, particularly 

the term “sexual perversion,” a code for homosexuals at the time President Eisenhower signed  

EO 10450.  And, the Defendant has not conducted any search for documents concerning the U.S. 

Civil Service Commission or its successor entity, the Office of Personnel Management.  Given the 

omission of key terms, the Defendant has not shown beyond material doubt that it conducted a 

search reasonably calculated to uncover all relevant documents.  Therefore, this Court should grant 

                                                 
1 In effect, these terms act as two terms, as the term “Sex Deviate” will pick up documents with the term “Sex Deviate 
Program.” 
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the Mattachine Society’s motion for summary judgment.  Landmark Legal Found. v. EPA, 

959 F. Supp. 2d 175, 180 (D.D.C. 2013) (“To prevail on summary judgment in a FOIA action, a 

defending agency must show beyond material doubt that it has conducted a search reasonably 

calculated to uncover all relevant documents.”) (quoting Morley v. CIA, 508 F.3d 1108, 1114 

(D.C. Cir. 2007). 

To be sure, this Court should not judge the reasonableness of the Defendant’s search by its 

results.  But even the results in this case reveal the defects in the Defendant’s search.  The 

Defendant has not produced a single document that originates from 1950 to 1955, a critical period 

for EO 10450.  During this period, the FBI instituted the Sex Deviate Program in 1951 and 

EO 10450 was signed in 1953.  It defies logic that there is not one responsive document from this 

period. 

As for the remaining exemptions claimed by the Defendant, the Mattachine Society simply 

requests that the Court conduct an in camera review of the Withheld Documents.  The Defendant 

argues that it is not enough to challenge, based on the limited detail provided in the declarations 

submitted in this case and the remaining content on the redacted documents, that the documents 

should receive in camera review.  But the Defendant is the ultimate bearer of the evidence it claims 

the Mattachine Society needs to challenge the exemptions and warrant in camera review.  Given 

the limited number of Withheld Documents the Mattachine Society challenges, in camera review 

is appropriate here. 

ARGUMENT 

I. DEFENDANT FAILED TO MEET ITS BURDEN THAT IT CONDUCTED A 
REASONABLE SEARCH 

 
 To demonstrate that a search for documents was reasonable at the summary judgment 

stage, an agency must submit a “reasonably detailed” affidavit that describes the search performed.  
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Coleman v. DEA, 134 F. Supp. 3d 294, 304 (D.D.C. 2015).  Agency declarations must be 

“non-conclusory.”  Mobley v. CIA, 806 F.3d 568, 581 (D.C. Cir. 2015).  Although a requester must 

“reasonably describe the records sought,” agencies must interpret FOIA requests liberally, unless 

to do so would impose undue burden on the agency.  Nation Magazine v. U.S. Customs Serv., 

71 F.3d 885, 890 (D.C. Cir. 1995).  It is the agency’s burden, when claiming that a search is 

unreasonably burdensome, to provide a sufficient explanation why.  Pinson v. U.S. Dep’t of 

Justice, 80 F. Supp. 3d 211, 216 (D.D.C. 2015) (emphasis added).  For example, in Pinson, the 

court rejected the Department of Justice’s undue burden argument because the Department’s 

affidavit did not detail the “estimate of time required” to perform the requested search, “the cost of 

such a search, or the number of files” that would need to be reviewed.  Id. at 217.  See also Pub. 

Citizen Inc. v. Dep’t of Educ., 292 F. Supp. 2d 1, 6 (D.D.C. 2003) (rejecting agency 

characterizations of searches involving 25,000 documents as time-consuming or costly, where the 

agency had not provided explanations why the searches would be unreasonably burdensome); 

Nation Magazine, 71 F.3d at 892 (remanding the agency to search files if it could not “provide 

sufficient explanation as to why such a search would be unreasonably burdensome.”).  Cf. Wolf v. 

CIA, 569 F. Supp. 2d 1, 9 (D.D.C. 2008) (relying on specificity of affidavit and concluding that a 

search for a microfilm that would require an estimated 3675 hours to find and cost $147,000 to be 

unreasonably burdensome). 

 In the instant case, the Defendant has failed to demonstrate that it conducted a reasonable 

search because the Second Hardy Declaration does not provide adequate details regarding its 

“Warren Burger” search and fails to articulate the alleged undue burden that would result from 

using additional search terms that are relevant to the Request.  

A. Defendant Does Not Support Its Claim of “Undue Burden” 

As set forth in Mr. Hardy’s First Declaration, on January 25, 2013 the Mattachine Society 
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requested that the Defendant: 

provide copies of all communications, personnel or investigative 
files created in association with Executive Order 10450, which 
was signed by President Dwight Eisenhower in April 1953 and 
made effective on May 27, 1953.  This request includes any and all 
internal FBI correspondence or communications regarding 
Executive Order 10450 and also specifically includes, but is not 
limited to, all files created by and communications to or from 
Warren E. Burger.  The date range for this request is 1950-1990. 
 

First Hardy Decl. Ex. A (emphasis in original). 

In an effort to assist the Defendant in designing its search for documents, the Request 

provided some background: 

To assist you in locating the documents and information 
related to this request, Executive Order 10450 authorized federal 
agencies, including the U.S. Civil Service Commission and the 
Federal Bureau of Investigation, to investigate current and potential 
federal employees for security risks.  Notably, the order expanded 
criteria for determining a security risk to include “Any criminal, 
infamous, dishonest, immoral, or notoriously disgraceful conduct, 
habitual use of intoxicants to excess, drug addiction, sexual 
perversion.”  In this regard, Executive Order 10450 authorized the 
FBI to expand its “Sex Deviate program,” which systematically 
collected information on suspected homosexuals employed in the 
federal government, law enforcement agencies, and institutions of 
higher learning.  In addition, Warren E. Burger was in charge of 
enforcing Executive Order 10450 as an Assistant Attorney General 
in charge of the Civil Division at the Department of Justice, for the 
approximate period 1952-1957.  Information collected in the course 
of the program was forwarded to designated officials in the 
executive, legislative, and judicial branches of government. 

 

First Hardy Decl. Ex. A (bold in original, italics added).  The text and background of EO 10450 is 

a helpful source from which the Defendant could craft targeted search terms for locating 

documents responsive to the Request, as detailed in the Amended Complaint and Plaintiff’s 

opening memorandum.  See Am. Compl. ¶¶ 7–8; Pl. Opp’n to Def. Mot. for Summ. J., Dkt. 40, at 

11–12. 
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Despite providing the detailed Request and the explanatory background on EO 10450, the 

Defendant chose to conduct its search using only three terms that in practice, are only two: 

“Executive Order 10450,” “Sex Deviate,” and “Sex Deviate Program.”  First Hardy Decl. at ¶ 31.  

To be sure, under the plain language of the Request and EO 10450, the Defendant easily could 

have employed dozens of other search terms. 

Rather than use additional terms, however, Defendant stuck with three, and now argues 

that using more “would result in thousands of hits for documents that are wholly irrelevant” to the 

Request.  Def. Memo. at 6 (emphasis added).  The Defendant also claims that it would be unduly 

burdensome to search with the Mattachine Society’s suggested terms.  The Defendant’s excuse for 

not incorporating additional search terms is that it would “constitute an unduly burdensome search 

that is unlikely to result in locating documents responsive” to the Request.  Second Hardy Decl. ¶ 7 

(emphasis added). 

The problem for the Defendant is that the law requires far more.  While an agency need not 

conduct an “unduly burdensome search”, it must justify that refusal with enough information so 

that the Court can assess whether the additional search is, in fact, “unduly burdensome.”  Pinson, 

80 F. Supp. 3d at 216 (emphasizing that the agency has the burden, when asserting a search to be 

unreasonably burdensome, to provide sufficient explanation as to why such a search would be 

unreasonably burdensome) (internal citations omitted).  The Second Hardy Declaration 

completely fails the Pinson test.  It does not specify the amount of search hits generated as a result 

of the additional search terms.  It provides no details about the cost of employing additional search 

terms and reviewing the search hits.  And it never describes the time and staffing required to 

review the hits.  Instead, the Defendant simply concludes that “the FBI would then have to 

undertake an unduly burdensome review of documents that contain those broad terms but in no 
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way pertain to EO 10450.”  Def. Memo. at 6.  Lacking the critical details required for 

demonstrating that additional searches are “unduly burdensome,” the Second Hardy Declaration is 

not enough to meet the Defendant’s burden. 

 Notably, the Defendant deflects its duty to specify the alleged undue burden by criticizing 

the Mattachine Society for “apparently being unable to determine what terms it believes it should 

have used.”  Def. Memo. at 6.  The Mattachine Society recognizes that it cannot dictate the search 

terms used in response to its Request and has never made an attempt to do so.  See Bigwood v. U.S. 

Dep’t of Def., 132 F. Supp. 3d 124, 140–41 (D.D.C. 2015) (“In general, a FOIA petitioner cannot 

dictate the search terms for his or her FOIA request.”).  Rather, in its opening memorandum, the 

Mattachine Society made arguments for why the Defendant should choose to add search terms 

because the terms utilized were not reasonably calculated to uncover all relevant documents.  See 

Landmark Legal Found. v. EPA, 959 F. Supp. 2d 175, 180 (D.D.C. 2013); Pl. Opp’n to Def. Mot. 

for Summ. J., Dkt. 40, at 20–24.  But, it is the Defendant’s choice of the terms that ultimately 

matters.  The Defendant’s misplaced criticism is nothing more than a distraction from the fact that 

Defendant chose to not use panoply of terms without detailing how doing so would result in an 

undue burden. 

Without question, Mr. Hardy does place some details in his Declaration, but even those are 

not enough to meet the Defendant’s burden here.  For instance, he states that the term “pervert,” 

would yield 5,500 hits.  Second Hardy Decl. ¶ 8.  But this is hardly a burden, let alone an undue 

one.  First, 5,500 search hits pales in comparison to the number of search results other agencies 

have been required to justify as burdensome.  See e.g., Public Citizen, 292 F. Supp. 2d at 6 

(rejecting agency’s claim that requested review of 25,000 paper files was unreasonably 

burdensome “[w]ithout more specification as to why a search certain to turn up responsive 
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documents would be unduly burdensome.”).  Second, the Second Hardy Declaration does not 

provide any details about the amount of time needed to conduct this review or the staffing required 

to review the search results.  Instead, the Hardy Declaration offers this conclusory excuse:  “it 

would take an inordinate amount of time and resources necessary” to review the results.  Second 

Hardy Decl. ¶ 8.  Third, the Second Hardy Declaration does not offer details about the cost of the 

review.  Id.  This is hardly the kind of evidence needed for the Defendant to survive a motion for 

summary judgment.  See Nation Magazine, 71 F.3d at 892 (reversing grant of summary judgment 

because the Government had “not submitted sufficiently detailed affidavits to allow [the court] to 

review the adequacy” of the search). 

To make matters worse, it is not as though the term “pervert” is somehow wholly unrelated 

to the Request.  Indeed, the term “sexual perversion” comes directly from the text of EO 10450, 

serving as an independent basis for the government to discharge an employee.  It makes perfect 

sense, then, that the term “pervert” (or some version of the term) was used in documents discussing 

the implementation of EO 10450.  The Defendant’s failure to do more here, without the necessary 

justification, is sufficient to grant the Mattachine Society’s motion for summary judgment.  

  The same flaws exist with respect to Defendant’s ad hoc searches for documents related to 

Warren Burger.  The Defendant conceded that its first search was flawed because it did not include 

“Warren Burger,” the top-federal official charged with enforcing EO 10450.  Def. Memo at 6.  See 

also Second Hardy Decl. ¶ 10.  Acknowledging its error, Defendant conducted an additional 

search but failed to detail the results of the search in its affidavit.  See Second Hardy Decl. ¶ 10.  

The Hardy Declaration enumerates the variations of Mr. Burger’s name used as search terms, but it 

lacks critical details such as the date range of the search, the number of search results and the date 

range of the results.  Also missing from the Second Hardy Declaration are details about whether 
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variations of Mr. Burger’s name were used as part of string searches or in conjunction with the 

original three terms.  Without providing details about the documents that it considered 

non-responsive, the Defendant offers a conclusory statement that “none of [the] records were 

responsive to Plaintiff’s specific FOIA request for Mr. Burger’s involvement with [EO 10450].”  

Second Hardy Decl. ¶ 10.  On this search, the Defendant fails to demonstrate in the Second Hardy 

Declaration that it conducted a reasonable search, justifying summary judgment for Plaintiff.  

Mobley v. CIA, 806 F.3d at 581. 

Because the Second Hardy declaration fails to specify the undue burden of employing 

additional search terms, including the search results related to Warren Burger, this Court should 

grant summary judgment in favor of the Mattachine Society. 

II. IN CAMERA REVIEW IS NECESSARY TO ESTABLISH WHETHER 
DEFENDANT APPLIED THE REMAINING EXEMPTIONS TOO BROADLY 

When an agency withholds documents pursuant to a FOIA exemption, either in their 

entirety or portions thereof under any of the exemptions provided under the FOIA, the agency has 

the burden to justify the exemption.  5 U.S.C. § 552(a)(4)(B) (emphasis added).  In reviewing the 

validity of an agency’s exemption, a court “may examine the contents of such agency records in 

camera to determine whether such records or any part thereof shall be withheld.”  5 U.S.C. § 

552(a)(4)(B).  In camera review is appropriate when the agency affidavits are “insufficiently 

detailed to permit meaningful review of exemption claims.”  Quinon v. FBI, 86 F.3d 1222, 1228 

(D.C. Cir. 1996) (remanding matter to district court for in camera review of the withheld 

documents to verify whether claimed exemption was legitimate).  See also Roth v. U.S. Dep’t of 

Justice, 642 F.3d 1161 (D.C. Cir. 2011) (conducting in camera review and determining that two 

instances where the explanation for redacted information did not correspond to the information 

contained in the documents); Campbell v. U.S. Dep’t of Justice, 164 F.3d 20, 31 n.9 (D.C. Cir. 
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1998) (determining that the FBI’s declaration was insufficient to support the claimed exemption 

and stating that the solution is for the court to conduct an in camera review.)  Another factor a 

court may consider in determining whether to conduct in camera review is the number of withheld 

documents.  See Carter v. U.S. Dep’t of Commerce, 830 F.2d 388, 393 (explaining that “when the 

requested documents are few in number and of short length, in camera review may save time and 

money.”) (internal citations omitted). 

Here, with respect to pages FBI 1151–1152, the Defendant asserts the redacted portions 

relate to “the names and identifying” information of federal personnel.  In camera review is 

necessary here because the Second Hardy Declaration is “insufficiently detailed to permit 

meaningful review of exemption claims.”  Quinon v. FBI, 86 F.3d at 1228.  Mr. Hardy claims that 

the redacted information relating to individuals “could conceivably still be alive” but offers no 

details to substantiate that conjecture.  Second Hardy Decl. ¶ 13, Def. Memo at 9.  This lack of 

detail requires the Court’s review to determine whether this is a circumstance where the redacted 

information does not correspond to the claimed exemptions.  See Roth, 642 F.3d at 1186–87.  

Further, because the pages here “are few in number and short of length,” in camera review is 

justified here to determine the appropriateness of the redactions that appear to cover more than just 

names and identifying information.  Carter, 830 F.2d at 393. 

In arguing against in camera review of the Withheld Documents, the Defendant relies on 

its inherent advantage in the FOIA litigation process.  The Defendant is the ultimate bearer of the 

evidence it claims the Mattachine Society needs to challenge the exemptions and warrant in 

camera review.  While the Mattachine Society can only rely on the face of the documents and what 

appears to be overly redacted, Defendant maintains that the Mattachine Society has not presented 

“any evidence” that the redactions may be inappropriate.  Def. Memo. at 9, 10.  The Mattachine 
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Society, however, can see from the redactions on FBI-1151–1152 that they appear to be more than 

just names or other identifying information and the Second Hardy Declaration does not specify 

whether this is in fact the case.  Second Hardy Decl. ¶ 14.  With respect to FBI-1268–1269, the 

Second Hardy Declaration provides a conclusory statement about intelligence-gathering methods 

but fails to offer specifics about whether any portion of the redactions could be limited.  Second 

Hardy Decl. ¶ 15.  As a FOIA plaintiff, the Mattachine Society is burdened with an inherent 

disadvantage in this challenge.  What is evident is the lack of specificity as to the exemptions 

applied here.  This is not dispositive, nor should it be the focus of the inquiry. 

Accordingly, the Mattachine Society respectfully requests that this Court review in camera 

the Withheld Documents to test whether the Defendant should narrow its application of certain 

redactions to maximize the disclosure of materials responsive to the Request.   

CONCLUSION  

For these reasons stated herein, the Mattachine Society respectfully requests that the 

Defendant’s Motion for Summary Judgment be denied and its Cross-Motion for Summary 

Judgment be granted.  

Dated: April 14, 2017 
 Washington, D.C. 
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/s/ Paul M. Thompson 
Paul M. Thompson 
D.C. Bar No. 973977 
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D.C. Bar No. 1029548 
McDermott Will & Emery LLP 
The McDermott Building 
500 North Capitol Street, N.W. 
Washington, D.C. 20001 
Telephone: +1 202 756 8032 

Attorneys for Plaintiff 
The Mattachine Society of Washington, D.C. 
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