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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WISCONSIN 

______________________________________________________________________________ 
 
ASHTON WHITAKER, a minor, by his  
mother and next friend, 
MELISSA WHITAKER, 
 
  Plaintiff, 
        Civ. Action No. 2:16-cv-00943 
 
KENOSHA UNIFIED SCHOOL DISTRICT 
NO. 1 BOARD OF EDUCATION and SUE  
SAVAGLIO-JARVIS, in her official capacity as  
Superintendent of the Kenosha Unified School District 
No. 1, 
 
  Defendants. 
____________________________________________________________________________ 
 

DEFENDANTS’ BRIEF IN SUPPORT OF MOTION FOR INDEPENDENT MEDICAL 
EXAMINATION OF PLAINTIFF 

 
 

Introduction 

Plaintiff has placed his mental and physical health at issue in this lawsuit by claiming 

damages “that will compensate [Plaintiff] for the emotional, physical, educational and 

psychological injuries caused by Defendants…” and by submitting expert reports in which 

Plaintiff’s experts opine regarding Plaintiff’s mental and physical health.  As such, good cause is 

shown under FRCP 35 and this Court should order Plaintiff to undergo the below described 

Independent Medical Examination at a date and time to be agreed upon by the parties. 

Governing Law 

According to FRCP 35(a):  
 
(a) Order for an Examination. (1) In General. The court where the action is 

pending may order a party whose mental or physical condition-including blood 
group-is in controversy to submit to a physical or mental examination by a 
suitably licensed or certified examiner. The court has the same authority to order a 
party to produce for examination a person who is in its custody or under its legal 
control.  
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(2) Motion and Notice; Contents of the Order. The order: (A) may be 

made only on motion for good cause and on notice to all parties and the person to 
be examined; and (B) must specify the time, place, manner, conditions, and scope 
of the examination, as well as the person or persons who will perform it.  

 

“[B]efore a court may compel a party to submit to a mental or physical examination 

under Rule 35, the movant must demonstrate (1) that the party's mental or physical condition is 

actually in controversy and (2) that there is good cause for the examination.”  J.H. v. Sch. Town 

of Munster, 38 F. Supp. 3d 986, 987–90 (N.D. Ind. 2014).  “Good cause” means more than 

merely being relevant.  Nevertheless, the pleadings alone may be sufficient to determine whether 

good cause exists.  After all, a plaintiff who seeks damages for a “mental or physical injury 

places that mental or physical injury clearly in controversy and provides the defendant with good 

cause for an examination to determine the existence and extent of such asserted injury.” 

Schlagenhauf v. Holder, 379 U.S. 104, 119 (citation omitted).   

Argument 

I. Plaintiff Has Undoubtedly Placed His Physical And Mental Health At Issue. 

 There can be no question that Plaintiff has placed his physical and mental health at issue 

in this litigation based on the pleadings, the damages claimed, the expert reports submitted by 

Plaintiff and other discovery.  As such, an IME should be ordered. 

 In Plaintiff’s Amended Complaint, he alleges the following pertinent facts regarding his 

physical and mental health: 

 
28. After that meeting, Ash felt overwhelmed, helpless, hopeless, and 
alone…Ash was deeply distressed,,, 
 
29. …Ash was fearful of the potential disciplinary consequences if he failed to 
comply…As a result of that fear and anxiety… 
 
30. …Ash suffers from vasovagal syncope, a medical condition that results in 
fainting upon certain physical or emotional triggers.  The triggers cause a person’s 
heart rate and blood pressure to drop suddenly, reducing blood flow to the brain 
and resulting in a loss of consciousness. 
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31. …Ash also suffers from migraines triggered by stress….Ash experienced 
greatly heightened symptoms of both vasovagal synscope and stress-related 
migraines.  He also experienced increased symptoms associated with Gender 
Dysphoria, including depression, anxiety and suicidal thoughts. 
 
43. Ash became more depressed and anxious, grew distracted from his school 
work, and began to have trouble sleeping. 
48. His anxiety and depression increased further. He also experienced 
increased physical symptoms relating to his vasovagal syncope, including 
dizziness, nearly fainting, and migraines. 
 
67. Ash’s migraines and episodes of fainting and dizziness continued to 
worsen. His depression, anxiety, and dysphoria also deepened. He became 
severely depressed and lethargic, and no longer wanted to get out of bed in the 
morning. 
 
74. The practice has resulted in Ash experiencing increased symptoms of 
Gender Dysphoria, including anxiety and depression.  
 
100.  Ash has experienced and continues to experience the harmful effects of 
being segregated from, and treated differently than, his male classmates at school 
and during school-sponsored events, including lowered self-esteem, 
embarrassment, social isolation, and stigma, as well as heightened symptoms of 
Gender Dysphoria, including depression and anxiety. 
 
102.  Defendants’ discriminatory actions, and the efforts Ash has made to 
comply with the directive not to use the boys’ restroom—limiting food and drink 
while at school—have led to a host of physical symptoms, including dehydration, 
dizziness, fainting, and migraines.  
 
103.  As a direct and continuing result of Defendants’ discriminatory actions, 
Ash has suffered increased and continuing emotional distress over the last six 
months. He has experienced escalating symptoms of depression and anxiety, and 
his self-esteem has suffered, as a result of the discrimination he has experienced at 
school. Although he cried very little in the past, he frequently cries and fights 
back tears. 
 
104.  As a result of the depression and anxiety Defendants’ actions caused, Ash 
has also had difficulty eating and sleeping properly, and difficulty concentrating 
in classes and on his homework. 
 
105.  As a result of Defendants’ actions, and the feelings of fear and scrutiny he 
has grown used to, Ash now feels unsafe being outside of the house, afraid that he 
will be targeted for an assault by someone who knows he is transgender. He will 
typically only go out in groups of friends, and tries to avoid ever going out with 
only one other friend or alone. 
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Amended Complaint. 

 If this were not enough, the Amended Complaint makes it abundantly clear that medical 

testimony and information will be central tenets in this case.  The Amended Complaint, and 

indeed many of the filings by Plaintiff in support of his opposition to the motion to dismiss, were 

replete with discussions of hormones, internal reproductive organs, chromosomes, the 

differences between biological sex and gender identity, diagnoses of gender dysphoria, treatment 

for gender dysphoria, medical treatments including hormone therapy and surgical procedures, 

and the like.  Amd Compl. ¶12-18; Decl. of Dr. Budge (ECF Doc. No. 10-2); Decl. of Dr. Gorton 

(ECF Doc. No. 10-3); Decl. of Dr. McGuire (ECF Doc. No. 10-5); Decl. of Dr. Davis (ECF Doc. 

No. 10-8); Decl. of Dr. Chiasson (ECF Doc. No. 10-9).  This further supports a conclusion that 

once one moves beyond the policies which were applied to Plaintiff, it is Plaintiff’s physical and 

mental health which are the central issues of this lawsuit. 

 In addition, Plaintiff has identified Dr. Stephanie Budge as an expert witness and 

disclosed the expert report of Dr. Budge.  Dr. Budge is a psychologist who evaluated Plaintiff on 

no less than five occasions between July 2016 and January 2017.  Budge Report, p. 5.  

Throughout these evaluations, Dr. Budge diagnosed Plaintiff with certain psychological 

conditions.  Budge Report, p. 26, 27, 28, 29, 30, 31.1     Dr. Budge opined that the psychological 

issues are attributed to experiences of discrimination at school including being singled out, not 

being allowed to use the men’s restroom, and the like.  Dr. Budge further stated that “it is my 

clinical opinion that Ash meets criteria for these diagnoses based on his internalization of 

discrimination…It is my professional opinion that the Kenosha Unified School District’s 

treatment of Ash and its policies regarding his bathroom use, separating him from other students 

during school trips, refusal to require consistent use of his male name and pronouns by school 

staff, and other actions that singled him out as transgender and treating him differently from 

                                                           
1 As these portions of the Budge expert report were designated as Attorneys Eyes Only by Plaintiff pursuant to the 
protective order, Defendant, in an abundance of caution is not providing details of the psychological conditions here 
nor is it attaching the report as an Exhibit as Defendant readily anticipates that Plaintiff will not dispute the content 
of the report itself.   
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other boys, directly caused (and continues to cause) significant psychological distress and places 

Ash at risk for experiencing life-long diminished well-being and life-functioning.”  Budge 

Report, p. 33-34.  Finally, that the actions of KUSD “has predictably resulted in emotional, 

social, and educational harm to Ash.”  Budge Report, p. 34. 

 There can be no doubt that Plaintiff has placed his physical and mental health at issue in 

this lawsuit. 

II. There Is Substantial Good Cause To Order The Examination. 

 This is not a situation in which a plaintiff has vaguely alleged some minor, garden-variety 

form of emotional distress in an attempt to recover some additional damages.  The physical and 

mental harm allegations are detailed, significant and form the central tenet to Plaintiff’s claims 

against Defendants.  Plaintiff alleges that he has had to undergo counseling and other therapy 

because of Defendants’ actions and has submitted three detailed expert reports including one by 

Dr. Stephanie Budge, a licensed psychologist, who treated Plaintiff over the course of several 

months and produced an expert report in support of Plaintiff’s claims.  It is abundantly clear that 

once the parties get beyond the policies that were applied to Plaintiff that the remaining issues in 

this lawsuit are entirely about Plaintiff’s physical and mental health and what damages Plaintiff 

claims to have suffered. 

 It would be patently unfair and highly prejudicial to Defendants to allow Plaintiff to have 

a medical professional examine Plaintiff and provide an expert report, yet deny Defendants that 

same opportunity.  Even in more routine circumstances, courts regularly grant IMEs.  In Usher v. 

Lakewood Eng'g & Mfg. Co., 158 F.R.D. 411, 412–13 (N.D. Ill. 1994) the court held that 

“[t]here is no question that Usher has put her mental state into controversy in this action, so as to 

trigger the potential use by Lakewood of the Fed.R.Civ.P. 35(a) opportunity to conduct a mental 

examination.”  The court based this conclusion on the fact that the plaintiff had alleged mental 

harm as part of her damages and had been treated by a clinical psychologist.  Id.  See also J.H. v. 

Sch. Town of Munster, 38 F. Supp. 3d 986, 987–90 (N.D. Ind. 2014); Walti v. Toys R Us, No. 10 

C 2116, 2011 WL 3876907, at *2-3 (N.D. Ill. Aug. 31, 2011) (ordering IME in light of the 
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plaintiffs long-term history of post-traumatic stress disorder and other traumatic life events, 

which were relevant to the assessment of emotional distress damages in Title VII case); 

Chrissafis v. Cont'l Airlines, Inc., No. 95 C 5080, 1997 WL 534874, at *2 (N.D. Ill. Aug. 21, 

1997) (ordering IME where the plaintiff was not seeking ordinary damages for pain and suffering 

and instead suffered from a “specific psychiatric condition,” even though plaintiff claimed she 

was no longer suffering from the condition); see also Nguyen v. Qualcomm, Inc., No. 09-1925-

MMA, 2013 WL 3353840, at *6 (S.D. Cal. July 3, 2013) (ordering IME to evaluate pre-existing 

causes of plaintiff s emotional distress, and noting that plaintiff could not “thwart a request for an 

IME by asserting that [she is] no longer suffering from emotional distress”); Allshouse v. JBL 

Ltd., No. 3:05-CV-403-DRH, 2006 WL 517615, at *2 (S.D. Ill. Mar. 2, 2006) (ordering IME in 

part because “Defendant is not required to rely solely on the Plaintiff's witnesses['] assessment of 

her mental condition”); EEOC v. Grief Bros., 218 F.R.D. 59, 63 (W.D.N.Y. 2003) (ordering IME 

over EEOC's objection because “whether Defendant's expert will be able to discern, four years 

after the fact, whether it is plausible that [plaintiff] was severely depressed during the relevant 

period and that such condition was or was not caused or aggravated by the alleged harassment, is 

a question of competency and credibility that must await trial”). 

 One would be hard pressed to come up with a more appropriate scenario in which to 

order an Independent Medical Examination of a plaintiff.  Plaintiff here has put his physical and 

mental health at the forefront of this lawsuit and has retained experts to opine specifically on his 

physical and mental health.  Defendants have shown good cause for this Court to order an IME 

of Plaintiff. 

Proposed Examination 

FRCP 35 also requires that the Court specify “the time, place, manner, conditions, and 

scope of the examination, as well as the person or persons who will perform it.”  Defendants 

propose the following as to the mental health examination which is necessary given the 

allegations at issue:   
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• Time: to be determined based on mutual agreement between the parties, but not 

later than August 1, 2017.  The examination may take place on more than one day.  

However, the examination shall not take place on more than four occasions nor shall 

it cover more than 8 total hours.   

• Place: at the offices of the below identified medical professional or, if 

unavailable, based on mutual agreement between the parties. 

• Manner:  in a manner consistent with generally accepted psychological methods of 

evaluation and testing.  The process will consist of an initial interview of 

approximately 2-3 hours; a second session of testing that will last approximately 2-3 

hours; and a final session consisting of a 2-3 hour interview. 

• Conditions:  no additional conditions are anticipated at this time.   

• Scope: To include examination of Plaintiff in regards to any mental health issues 

identified in the Amended Complaint, Plaintiff’s expert reports or discovery 

including, but not limited to: (1) PTSD, (2) anxiety, (3) depression, (4) suicidal 

thoughts, (5) gender dysphoria, (6) low self-esteem, (7) social isolation, (8) difficulty 

eating and sleeping properly, and (9) difficulty concentrating in classes and on his 

homework and other related issues.  Also, the examination may include the cause of 

such issues, the impact of such issues on Plaintiff in relation to the claims asserted in 

this lawsuit and the harm or damages suffered by Plaintiff.  The time period at issue 

includes 2009 to present which covers the time period in which Plaintiff attended 

Tremper High School along with several years prior to establish the necessary 

psychological baselines.  It shall include examination of other circumstances in 

Plaintiff’s personal, social and school life which may or may not have also 

contributed to the alleged symptoms and conditions described by Plaintiff.  Finally, 

the examination may include appropriate psychological tests including, but not 

limited to, the Minnesota Multiphasic Personality Inventory test.   
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• Medical Professional:  Dr. David Phelps is a licensed psychologist.  Attached as 

Exhibit 1 is a copy of Dr. Phelps’ curriculum vitae.   

 

Conclusion 

Defendants have demonstrated that Plaintiff’s mental or physical condition is actually in 

controversy and that there is good cause for the examination.  Defendants have also 

demonstrated that the time, place, manner, conditions, and scope of the examination is 

reasonable.  And, lastly the person proposed to conduct the IME is fully qualified to do so.  Thus, 

Defendants’ motion should be granted.   

 

Dated this 28th day of April, 2017. 

 
       MALLERY & ZIMMERMAN, S.C. 
       Attorneys for Defendants 
 
   By:  s/Ronald S. Stadler  
        Ronald S. Stadler 

       State Bar No. 1017450 
       Aaron J. Graf 
       State Bar No. 1068924 
       Jonathan E. Sacks 
       State Bar No. 1103204 

731 North Jackson Street, Suite 900 
Milwaukee, Wisconsin 53202-4697 
telephone: 414-271-2424 
facsimile: 414-271-8678 
e-mail: rstadler@mzmilw.com 
           agraf@mzmilw.com 
           jsacks@mzmilw.com 
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