
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 
MATTACHINE SOCIETY OF  
 WASHINGTON D.C. 
  
  Plaintiff, 
 
 v. 
 
UNITED STATES DEPARTEMENT  
 OF JUSTICE, 
 
  Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
 

Civil Action No. 16-0773 (RCL) 

 
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 

 Defendant United States Department of Justice (“Defendant”), by and through 

undersigned counsel, respectfully moves for summary judgment pursuant to Rule 56 of the 

Federal Rules of Civil Procedure, as no genuine issue of material fact exists that Defendant has 

satisfied all of its obligations pursuant to the Freedom of Information Act (“FOIA”), 5 U.S.C. 

§552, in response to Plaintiff Mattachine Society of Washington D.C.’s (“Plaintiff”) request for 

information.  As demonstrated by the attached Memorandum of Points and Authorities, 

Defendant is entitled to judgment as a matter of law as Defendant conducted a reasonable search, 

and produced documents responsive to Plaintiff’s request consistent with FOIA and its 

applicable Exemptions. 

   

 

* * * 
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Dated: December 6, 2016, 
 Washington, DC 
 

                                       Respectfully Submitted, 
 
 CHANNING D. PHILLIPS, D.C. Bar #415793 

United States Attorney 
for the District of Columbia 
 
DANIEL F. VAN HORN, D.C. Bar #924092 
Civil Chief 
 
By: /s/ Carl E. Ross   ____________         __ 
CARL EZEKIEL ROSS, D.C. Bar #492441 
Assistant United States Attorney    
Civil Division 
555 4th Street, N.W.     
Washington, D.C. 20530 
Tel:  (202) 252-2533 
Fax:  (202) 252-2505  
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 OF JUSTICE, 
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) 
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Civil Action No. 16-0773 (RCL) 

 
DEFENDANT’S MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 

ITS MOTION FOR SUMMARY JUDGMENT 
 

 Defendant United States Department of Justice (“Defendant,” the “Bureau,” or the 

“Agency”), by and through undersigned counsel, files this Memorandum of Points and 

Authorities in support of its Motion for Summary Judgment.  Defendant is entitled to judgment 

as a matter of law with respect to Plaintiff Mattachine Society of Washington D.C.’s (“Plaintiff”) 

request for information pursuant to the Freedom of Information Act (“FOIA”), 5 U.S.C. §552.  

As demonstrated below, Defendant conducted a reasonable search and produced all documents 

responsive to Plaintiff’s request in accordance with the FOIA and its Exemptions 1, 3, 6, 7(C), 

and 7(D).  Defendant, accordingly, now moves for summary judgment.    

SUMMARY OF RELEVANT FACTS 

Plaintiff’s FOIA Request 

Plaintiff submitted his FOIA request to the Federal Bureau of Investigation by letter 

dated January 25, 2013.  See December 6, 2016 Declaration of David M. Hardy (“Hardy Decl.”), 

attached hereto as Ex. 1, at ¶ 5.  Plaintiff’s FOIA request sought copies of “any and all internal 
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FBI correspondence or communications regarding Executive Order 10450 and also specifically 

includes, but is not limited to, all files created by and communications to or from Warren E. 

Burger.  The date range for this request is 1950-1990.”  Amended Complaint (“Amend. Compl.”) 

(ECF# 26) at ¶ 15. 

On February 5, 2013, the FBI acknowledged receipt of Plaintiff’s FOIA request and on 

March 13, 2013, the FBI informed Plaintiff that it located approximately 1,585 pages potentially 

responsive to the subject FOIA request.  See Hardy Decl. at ¶¶ 6 – 7.  Plaintiff informed 

Defendant it was willing to pay the requisite search and duplication costs and on April 17, 2015, 

the FBI made its first interim release of records to Plaintiff.1  See id. at ¶ 11.  The FBI advised 

that 539 pages of records were reviewed and 253 pages of records were being released in full or 

part, with certain information withheld pursuant to FOIA Exemptions 3, and 7D.  Id.  The FBI 

also advised that it was consulting with other government agencies and referring records 

originating from other government agencies (“OGAs”) to those agencies for review, disclosure 

determinations, and a direct response to Plaintiff.  Id. 

On May 12, 2015, the FBI made its second interim release of records to Plaintiff.  The 

FBI advised that 552 pages of records were reviewed and 169 pages of records were being 

released in full or part, with certain information withheld pursuant to FOIA Exemptions 6 and 

7(C).2  Hardy Decl. at ¶  12.  The FBI once again advised Plaintiff that it was consulting with 

                                                 
1 While Plaintiff indicated that it was willing to pay the requisite search and duplication costs, 
the FBI’s June 23, 2015, “letter [] advised plaintiff to make a $15.00 payment for duplications 
cost incurred for the released records; however, plaintiff failed to submit the requested payment.”  
Hardy Decl. at ¶ 15.   
 
2 The FBI inadvertently cited Privacy Act Exemption (d)(5) as a justification for withholding 
information within its May 12, 2015 release.  No information was withheld pursuant to this 
Privacy Act Exemption. 
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other government agencies regarding the recently reviewed records and that it referred records 

originating from other government agencies to those agencies for review, disclosure 

determinations, and a direct response to Plaintiff.  Id.    

On June 23, 2015, the FBI made its third interim release of records to Plaintiff.  The FBI 

advised that 476 pages of records were reviewed and 254 pages of records were being released in 

full or part, with certain information withheld pursuant to FOIA Exemptions 1, 3, 6, 7(C), and 

7(D).  Id. at ¶ 15.  The FBI once again advised Plaintiff that some of the documents necessitated 

consulting with other government agencies and that it referred other records originating from 

other government agencies to those agencies for review, disclosure determinations, and a direct 

response to Plaintiff.  Id. 

On October 30, 2015, the FBI released additional records to Plaintiff with which it 

consulted another government agency. 3  See Hardy Decl. at ¶ 18.  The FBI advised that 140 

pages of records were reviewed and 140 pages of records were being released in full or part, with 

certain information withheld pursuant to FOIA Exemptions 6, 7(C), and 7(D).  Id.     

On September 6, 2016, the FBI re-released all of the processed responsive records with 

Exemption codes and Bates Stamps.  See id. at ¶ 21.  The FBI advised that 1602 pages of records 

were reviewed and 1201 pages of records were being released in full or part, with certain 

information withheld pursuant to FOIA Exemptions (b)(1), (b)(3), (b)(6), (b)(7)(C), and 

                                                 
3 Plaintiff avers at ¶ 69 of its Amended Complaint that the FBI only released 134 pages and not 
the 140 claimed on the letter.  The FBI replicated the release process for this production and the 
result was 140 pages being outputted; therefore, the FBI cannot provide an explanation other 
than potentially human error when the CD was prepared and sent to Plaintiff at that time.  These 
pages were released solely as a result of coordination responses from other government agencies.  
Consequently, all previously released pages were re-released with Exemption codes and Bates 
Stamps in Defendant’s September 6, 2016 production.  
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(b)(7)(D).  Id.   

On October 6, 2016, the FBI informed Plaintiff that a number of files had previously 

been sent to the National Archives and Records Administration (“NARA”).  See Hardy Decl. at ¶ 

34.  Defendant informed Plaintiff that files 100-HQ-468120 serial 12, 140-HQ-00 serials 921, 

889, 904, 884, 878, 745, 879, 886, 725, 901, 893, 919, 738x, and 100-HQ-7254 serial 1582 had 

all previously been sent to NARA and were no longer in Defendant’s custody and control.  See 

id.  Defendant also informed Plaintiff that “[f]iles 105-HQ-12189 and 140-HQ-1397 serial 3 

were destroyed on July 16, 2009 and July 10, 1998 respectively.”  Id. ¶ at 33.  The “FBI 

conducted [second] identical CRS searches using ACS/the UNI application, a Sentinel index 

search, and Manual Indices search for FBIHQ to confirm its previous search results and to 

identify potentially responsive cross-reference records.”4  Id. at ¶ 32.  In its search for potentially 

responsive cross-reference files, Defendant identified the aforementioned transferred and 

destroyed files as “potentially responsive cross-reference files.”5  Id.   

Defendant informed Plaintiff that since neither the destroyed files nor the transferred files 

were reviewed, “it is not known if they are actually responsive to Plaintiff’s FOIA request.”  

Hardy Decl. at ¶¶ 33, 34.  The FBI also advised Plaintiff that if it wished to review the 

previously transferred records, Plaintiff would have to contact NARA.  Id. ¶ 34. 

On April 27, 2016, Plaintiff filed its Complaint in the instant action and on September 9, 

                                                 
4 “A cross-reference is defined as a mere mention of, or passing reference to, other individuals, 
organizations, events, or activities contained in a ‘main’ file record about a different subject 
matter.”  Hardy Decl. at ¶ 32 n.9.   
 
5 Defendant also “determined 66-HQ-03 serial 1143 to be responsive to Plaintiff’s request” 
during its search for cross-reference files “and released the serial in full in [its] September 6, 
2016 production.” Hardy Decl. at ¶ 32   
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2016, Plaintiff filed an Amended Complaint.  See ECF #1; ECF #26.  On May 10, 2016, 

Defendant closed Plaintiff’s administrative appeals due to the instant action.  See Hardy Decl. at 

¶ 20.   Defendant now seeks summary judgment on Plaintiff’s FOIA request.    

ARGUMENT 

I. Standard of Review 

a. Summary Judgment Generally 

Where no genuine dispute exists as to any material fact, summary judgment is required. 

See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247 (1986).  A genuine issue of material fact 

is one that would change the outcome of the litigation.  See id.  “The burden on the moving party 

may be discharged by ‘showing’ – that is, pointing out to the [Court] – that there is an absence of 

evidence to support the non-moving party’s case.”  Sweats Fashions, Inc. v. Pannill Knitting Co., 

Inc., 833 F.2d 1560, 1563 (Fed. Cir. 1987) (quoting Celotex Corp. v. Catrett, 477 U.S. 317, 325 

(1986)).  Once the moving party has met its burden, the non-movant may not rest on mere 

allegations, but must instead proffer specific facts showing that a genuine issue exists for trial.  

Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986).  Thus, to avoid 

summary judgment here, Plaintiff must present some objective evidence that would enable the 

Court to find he is entitled to relief.  In Celotex Corp. v. Catrett, the Supreme Court held that, in 

responding to a proper motion for summary judgment, the party who bears the burden of proof 

on an issue at trial must “make a sufficient showing on an essential element of [his] case” to 

establish a genuine dispute.  477 U.S. 317, 322-23 (1986).  In Anderson, the Supreme Court 

further explained that “the mere existence of a scintilla of evidence in support of the Plaintiff’s 

position will be insufficient; there must be evidence on which the jury could reasonably find for 

the Plaintiff.”  Anderson, 477 U.S. at 252; see also Laningham v. Navy, 813 F.2d 1236, 1242 
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(D.C. Cir. 1987) (establishing that the non-moving party is “required to provide evidence that 

would permit a reasonable jury to find” in its favor).  In Celotex, the Supreme Court further 

instructed that the “[s]ummary judgment procedure is properly regarded not as a disfavored 

procedural shortcut, but rather as an integral part of the Federal Rules as a whole, which are 

designed ‘to secure the just, speedy and inexpensive determination of every action.’”  477 U.S. at 

327 (quoting Fed. R. Civ. P. 1).  

b. Summary Judgment in FOIA Cases 

 The summary judgment standards set forth above also apply to FOIA cases, which 

“typically and appropriately are decided on motions for summary judgment.”  Defenders of 

Wildlife v. U.S. Border Patrol, 623 F. Supp. 2d 83, 87 (D.D.C. 2009).  In a FOIA suit, an agency 

is entitled to summary judgment once it demonstrates that no material facts are in dispute when 

viewing the facts in the light most favorable to the non-moving party.  See Founding Church of 

Scientology of Washington, D. C., Inc. v. Nat'l Sec. Agency, 610 F.2d 824, 836 (D.C. Cir. 1979).  

The moving party must show that each document that falls within the class requested either has 

been produced, not withheld, is unidentifiable, or is exempt from disclosure.  See Exxon Corp. v. 

F. T. C., 663 F.2d 120, 126 (D.C. Cir. 1980) (holding that an index of documents and two 

affidavits describing the search as well as which documents were produced and which were 

exempt was sufficient for the Commission to prevail on a summary judgment motion).   

 An agency satisfies the summary judgment requirements in a FOIA case by providing the 

Court and the Plaintiff with affidavits or declarations and other evidence which show that the 

documents in question were produced or are exempt from disclosure.  See Goland v. Cent. 

Intelligence Agency, 607 F.2d 339, 353 (D.C. Cir. 1978) (holding that an affidavit that provides 

“detailed descriptions of the searches undertaken, and a detailed explanation of why further 
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searches would be unreasonably burdensome” is sufficient for the Agency to win on a motion for 

summary judgment); McGehee v. C.I.A., 697 F.2d 1095, 1102 (D.C. Cir. 1983) (affirming that 

the district court may “rely upon affidavits submitted by the agency, describing its search 

procedures and explaining why a more thorough investigation would have been unduly 

burdensome”); Trans Union LLC v. FTC, 141 F. Supp. 2d 62, 67 (D.D.C. 2001) (reiterating that 

summary judgment in FOIA cases may be awarded solely on the basis of agency affidavits 

“when the affidavits describe ‘the documents and the justifications for non-disclosure with 

reasonably specific detail, demonstrate that the information withheld logically falls within the 

claimed exemption, and are not controverted by either contrary evidence in the record nor by 

evidence of agency bad faith.’”) (quoting Military Audit Project v. Casey, 656 F.2d 724, 738 

(D.C. Cir. 1981)). 

With respect to an agency’s non-disclosure decisions in a FOIA action, the court may 

rely on affidavits or declarations if they describe “the justifications for nondisclosure with 

reasonably specific detail, demonstrate that the information withheld logically falls within the 

claimed exemption, and are not controverted by either contrary evidence in the record nor by 

evidence of agency bad faith.”  Military Audit Project v. Casey, 656 F.2d 724, 738 (D.C. Cir. 

1981); SafeCard Servs., Inc. v. SEC, 926 F.2d 1197, 1200 (D.C. Cir. 1991) (affidavits and 

declarations are “accorded a presumption of good faith, which cannot be rebutted by purely 

speculative claims about the existence and discoverability of other documents”). 

 “Ultimately, an agency’s justification for invoking a FOIA exemption is sufficient if it 

appears ‘logical’ or ‘plausible.’” Larson v. Dep’t of State, 565 F.3d 857, 862 (D.C. Cir. 2009) 

(quoting Wolf v. CIA, 473 F.3d 370, 374-75 (D.C. Cir. 2007)).  In assessing the logic and 

plausibility of an agency assertion of an exemption, “reviewing courts [should] respect the 

Case 1:16-cv-00773-RCL   Document 37   Filed 12/06/16   Page 9 of 43



8 
 
 
 

expertise of an agency” and avoid “overstep[ping] the proper limits of the judicial role in FOIA 

review.”  Hayden v. NSA, 608 F.2d 1381, 1388 (D.C. Cir. 1979). 

II. The Agency Properly Conducted its Search for Relevant Documents 

“The standard for determining whether a search was adequate depends on the adequacy 

of the search for documents, not whether additional potentially responsive documents exist.”  

Lardner v. F.B.I., 875 F. Supp. 2d 49, 55 (D.D.C. 2012) (quoting Steinberg v. Dep’t of Justice, 

23 F.3d 548, 551 (D.C. Cir. 1994)).  In the context of agency responses to FOIA requests, “[a]n 

adequate search consists of a good faith, reasonable search of those systems of records likely to 

possess the requested information.”  Id. (citing Oglesby v. Dep’t of Army, 920 F.2d 57, 68 (D.C. 

Cir. 1990)).  Indeed, the adequacy of a search for records requested is “determined not by the 

fruits of the search, but by the appropriateness of its methods.”  Hodge v. F.B.I., 703 F.3d 575, 

579 (D.C. Cir. 2013) (quoting Iturralde v. Comptroller of the Currency, 315 F.3d 311, 315 

(D.C.Cir.2003)).  Accordingly, the Agency’s affidavits need not “set forth with meticulous 

documentation the details of an epic search for the requested records,” but “affidavits that 

explain in reasonable detail the scope and method of the search conducted by the agency will 

suffice to demonstrate compliance with the obligations imposed by the FOIA.”  Perry v. Block, 

684 F.2d 121, 127 (D.C. Cir. 1982).   

The Hardy Declaration and accompanying exhibits provide detailed descriptions of the 

searches conducted on the FBI’s computer system, other locations searched, and details 

regarding the methodology used to conduct the searches.  The Hardy Declaration also 

demonstrates that Defendant went further and conducted a second search for cross-reference files 

to determine if additional responsive documents, not netted in Defendant’s original search, exist.  
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The information provided by Defendant demonstrates an adequate search was conducted and that 

Defendant is entitled to summary judgment.     

First, the Bureau conducted an adequate search by searching for records through its CRS 

and ACS systems.  “The Central Records System (‘CRS’) is an extensive system of records 

consisting of applicant, investigative, intelligence, personnel, administrative, and general files 

compiled and maintained by the FBI in the course of fulfilling its integrated missions and 

functions as a law enforcement, counterterrorism, and intelligence agency to include 

performance of administrative and personnel functions.  The CRS spans the entire FBI 

organization and encompasses the records of FBI Headquarters (“FBIHQ”), FBI Field Offices, 

and FBI Legal Attaché Offices (‘Legats’) worldwide.”  Hardy Decl. at ¶ 23.    

“The general indices to the CRS are the index or ‘key’ to locating records within the 

enormous amount of information contained in the CRS.  The CRS is indexed in a manner which 

meets the FBI’s investigative needs and priorities, and allows FBI personnel to reasonably and 

adequately locate pertinent files in the performance of their law enforcement duties.  The general 

indices are arranged in alphabetical order and comprise an index on a variety of subject matters 

to include individuals, organizations, events, or other subjects of investigative interest that are 

indexed for future retrieval.  The entries in the general indices fall into two category types: 

a. Main entry.  This entry pertains to records indexed to the main subject(s) of a 
file, known as ‘main file’ records.  The ‘main’ entry carries the name of an 
individual, organization, or other subject matter that is the designated subject of 
the file. 
 

b. Reference entry.  This entry, or a ‘cross-reference,’ pertains to records that 
merely mention or reference an individual, organization, or other subject matter 
that is contained in a ‘main’ file record about a different subject matter.”  

Id. at ¶ 25. 
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“FBI employees may index information in the CRS by individual (persons), by 

organization (organizational entities, places, and things), and by event (e.g., a terrorist attack or 

bank robbery).  Indexing information in the CRS is based on operational necessity, and the FBI 

only indexes that information considered relevant and necessary for future retrieval.  

Accordingly, the FBI does not index every individual name or other subject matter in the general 

indices.”  Hardy Decl. at ¶ 26.      

“Automated Case Support (‘ACS’) is an electronic, integrated case management system 

that became effective for FBIHQ and all FBI Field Offices and Legats on October 1, 1995.  As 

part of the ACS implementation process, over 105 million CRS records were converted from 

automated systems previously utilized by the FBI into a single, consolidated case management 

system accessible by all FBI offices.  ACS has an operational purpose and design to enable the 

FBI to locate, retrieve, and maintain information in its files in the performance of its myriad 

missions and functions.6”  Hardy Decl. at ¶ 27.  

“The Universal Index (‘UNI’) is the automated index of the CRS and provides all offices 

of the FBI a centralized, electronic means of indexing pertinent investigative information to FBI 

files for future retrieval via index searching.  Individual names may be recorded with applicable 

identifying information such as date of birth, race, sex, locality, Social Security Number, 

address, and/or date of an event.”  Id. at ¶ 28.  “Moreover, ACS implementation built upon and 

incorporated prior automated FBI indices; therefore, a search employing the UNI application of 

                                                 
6 ACS and the next generation Sentinel system are relied upon by the FBI daily to fulfill essential 
functions such as conducting criminal, counterterrorism, and national security investigations; 
background investigations; citizenship and employment queries, and security screening, to 
include Presidential protection. 
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ACS encompasses data that was already indexed into the prior automated systems superseded by 

ACS.  As such, a UNI index search in ACS is capable of locating FBI records created before its 

1995 FBI-wide implementation to the present day in both paper and electronic format.7  

Currently, UNI consists of approximately 114.3 million searchable records and is updated daily 

with newly indexed material.”  Id.    

Finally, “Sentinel is the FBI’s next generation case management system that became 

effective FBI-wide on July 1, 2012.  Sentinel provides a web-based interface to FBI users, and it 

includes the same automated applications that are utilized in ACS.  After July 1, 2012, all FBI 

generated records are created electronically in case files via Sentinel; however, Sentinel did not 

replace ACS and its relevance as an important FBI search mechanism.”  Hardy Decl. at ¶ 29.  

“Just as pertinent information was indexed into UNI for records generated in ACS before July 1, 

2012, when a record is generated in Sentinel, information is indexed for future retrieval.  

Moreover, there is an index data sharing nexus between the Sentinel and ACS systems whereby 

components of information indexed into Sentinel are also replicated or ‘backfilled’ into ACS.  In 

sum, the Sentinel case management system builds on ACS and shares its operational purpose; 

Sentinel provides another portal to locate information within the vast CRS for FBI records 

generated on or after July 1, 2012.”  Id. 

 

                                                 
7 Older CRS records that were not indexed into UNI as a result of the 1995 ACS consolidation 
remain searchable by manual review of index cards, known as the “manual indices.”  A search of 
the manual indices is triggered for requests on individuals if the person was born on or before 
January 1, 1958; and for requests seeking information about organizations or events on or before 
January 1, 1973.  Records created after these dates would be captured through a UNI search. 
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III. Defendant’s Search in the Instant Case 

 In the instant case Defendant searched for documents in the CRS, UNI, ACS, and 

Sentinel systems.  Indeed, in direct response to Plaintiff’s request, Defendant “conducted a CRS 

index search for responsive records employing the UNI application of ACS and although the date 

range of requested material was prior to the July 1, 2012 implementation of Sentinel, also 

conducted a Sentinel index search.”  Hardy Decl. at ¶ 31.  Accordingly, while the date range 

requested by Plaintiff was for records between 1950 and 1990, Defendant extended its search to 

records created up through the date of the search.  See id; Complaint at ¶ 15 (“The date range for 

this request is 1950 – 1990.”).   

Defendant’s search of CRS, and its accompanying databases was “reasonably calculated 

to locate records responsive to Plaintiff’s request.”  Hardy Decl. at ¶ 35.  Indeed, “given its 

comprehensive nature and scope, the CRS is the principal records system searched by 

[Defendant], to locate information responsive to most FOIA requests, because the CRS is where 

the FBI indexes information about individuals, organizations, events, and other subjects of 

investigative interest for future retrieval.  Second, given Plaintiff’s request seeking information 

about copies of all communications, personnel or investigative files created in association with 

Executive Order 10450, including any and all internal FBI correspondence or communications 

regarding Executive Order 10450, and also specifically includes, but is not limited to, all files 

created by and communications to or from Warren E. Burger with date range 1950-1990, such 

information would reasonably be expected to be located in the CRS via the index search 

methodology.”  Id.  Despite the comprehensive nature of its CRS search, Defendant also 
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conducted a search of its manual indices to determine if any additional responsive records 

existed that were not captured in its electronic search.8  See Hardy Decl. at ¶ 31. 

In an attempt to ensure a broad search for responsive records, the FBI searched the terms 

“Executive Order 10450”, “Sex Deviate”, and “Sex Deviate Program”.  Id.  The FBI’s search 

included a string9 breakdown of the search term variations and ensured that the search included 

records from all FBI’s Field offices.  Id.  Defendant determined main file 66-HQ-A19000 to be 

responsive to Plaintiff’s request and then “carefully reviewed the responsive material, processed 

the records, and released all non-exempt portions of information from those records to Plaintiff 

by letters dated April, 17, 2015, May 12, 2015, June 23, 2015, October 30, 2015, and September 

6, 2016.”  Id. 

In an attempt to be as thorough as possible, Defendant duplicated its search efforts a 

second time to ensure that no documents were missed and to allow for a search of any cross-

reference files, which may contain responsive material even if that material was not in places 

where responsive material would likely be kept.  Indeed in 2016, “the FBI conducted identical 

CRS searches using ACS/the UNI application, a Sentinel index search, and Manual Indices 

search for FBIHQ to confirm its previous search results and to identify potentially responsive 

                                                 
8 In addition to the CRS Index search, the FBI conducts a Manual Indices search of FBIHQ files 
when the request is for records concerning an individual born before January 1, 1958 or an 
organization requested prior to that date range.  This insures that any records created prior to the 
implementation of ACS are also captured in the FBI’s search efforts.   Since Plaintiff requested a 
date range of 1950-1990, the FBI conducted a search of the Manual Indices for FBIHQ in 
addition to the CRS search using ACS and Sentinel.  The FBI located records during the manual 
indices search, the ACS search and Sentinel search. 
 
9 A string (“ST”) search is a search of all names and/or terms whose starting characters match the 
characters typed into the name field; such a search will automatically capture variations of the 
names and/or terms searched. 
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cross-reference records.”10  Hardy Decl. at ¶ 32.  Defendant identified “potentially responsive 

cross-reference files [as] 100-HQ-468120 serial 12, 140-HQ-00 serials 921, 889, 904, 884, 878, 

745, 879, 886, 725, 901, 893, 919, 738x, 140-HQ-1397 serial 3, 100-HQ-7254 serial 1582, 105-

HQ-12189, and 66-HQ-03 serial 1143 in [its second] search.”  Id.  Defendant “determined 66-

HQ-03 serial 1143 to be responsive to Plaintiff’s request and released the serial in full in the 

September 6, 2016 production.”  Id. 

With respect to the remaining cross reference files, Defendant determined that they were 

no longer in the FBI’s possession and control.  Defendant determined that “Files 105-HQ-12189 

and 140-HQ-1397 serial 3 were destroyed on July 16, 2009 and July 10, 1998 respectively.”  

Hardy Decl. at ¶ 33.  Defendant also determined that Files 100-HQ-468120 serial 12, 140-HQ-00 

serials 921, 889, 904, 884, 878, 745, 879, 886, 725, 901, 893, 919, 738x, and 100-HQ-7254 

serial 1582 were no longer in the FBI’s possession and indeed had been sent to NARA.  Id. at ¶ 

34.   

Defendant informed Plaintiff of the cross-reference files no longer in its possession on 

October 6, 2016 thus fulfilling its FOIA obligations with respect to those files.  Id; DiBacco v. 

U.S. Army, 795 F.3d 178, 192, (D.C. Cir. 2015) (“FOIA generally obligates covered agencies to 

disclose their records, unless they are exempted.  But ‘possession or control is a prerequisite to 

FOIA disclosure duties[.]’ Kissinger v. Reporters Committee for Freedom of the Press, 445 U.S. 

136, 152, 100 S.Ct. 960, 63 L.Ed.2d 267 (1980).  Accordingly, when an agency does not possess 

or control the records a requester seeks, the agency's non-disclosure does not violate FOIA 

                                                 
10 A cross-reference is defined as a mere mention of, or passing reference to, other individuals, 
organizations, events, or activities contained in a “main” file record about a different subject 
matter.   
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because it has not ‘withheld’ anything.  Id. at 150, 100 S.Ct. 960.  ‘[A]n agency has no duty to 

retrieve and release documents it once possessed but that it legitimately disposed of prior to the 

date a FOIA request was received.’ Chambers v. Department of Interior, 568 F.3d 998, 1004 

(D.C. Cir. 2009) (quoting McGehee v. CIA, 697 F.2d 1095, 1103 n. 33 (D.C. Cir. 1983))”).  

Since, however, “these records were not reviewed, it is not known if they are actually responsive 

to Plaintiff’s FOIA request.”  Hardy Decl. at ¶¶ 33 – 34.  Defendant, accordingly, fulfilled its 

FOIA obligations and conducted a reasonable search.   

The fact that the FBI did not locate as many documents as Plaintiff anticipated does not 

render its search inadequate.  See Hodge v. F.B.I., 703 F.3d 575, 579 (D.C. Cir. 2013) (the 

adequacy of a search for records requested is “determined not by the fruits of the search, but by 

the appropriateness of its methods.”).  Defendant conducted a thorough search of the places 

where responsive information was most likely to be kept, and in doing so, fulfilled its FOIA 

obligations.  See Lardner v. F.B.I., 875 F. Supp. 2d at 55 (“An adequate search consists of a good 

faith, reasonable search of those systems of records likely to possess the requested 

information.”).   

Indeed, Plaintiff’s challenge to the adequacy of Defendant’s search appears to be a thinly 

veiled challenge to the FBI’s document retention policy.  The Supreme Court, however, has 

explained that FOIA “does not obligate agencies to create or retain documents; it only obligates 

them to provide access to those which it in fact has created and retained.” Kissinger v. Reporters 

Comm. for Freedom of the Press, 445 U.S. 136, 152 (1980); Piper v. United States Dep't of 

Justice, 294 F.Supp.2d 16, 22 (D.D.C.2003) (noting that “FOIA does not impose a document 

retention requirement on government agencies”); Assassination Archives & Research Ctr., Inc. v. 

Cent. Intelligence Agency, 720 F.Supp. 217, 219 (D.D.C.1989) (“[A]gencies are not required to 
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maintain their records or perform searches which are not compatible with their own document 

retrieval systems.”) (citation omitted).  Accordingly, Plaintiff’s challenge is without merit.   

 Finally, the fact that a document may have existed at some time in the past, does not 

imply that the agency conducted an inadequate search.  Defendant identified more than 1600 

pages of potentially responsive records, released more than 1200 pages of records in full or part, 

and identified an additional seventeen (17) data files that may have responsive records but are no 

longer in the Agencies possession and control because they were either sent to NARA or 

destroyed decades ago.  See Hardy Decl. at ¶¶ 21, 33 – 34.  Plaintiff’s argument that Defendant’s 

search is inadequate because there should be additional documents from a 60-year old program 

currently in Defendant’s possession and control is without support.  See Goland v. Cent. 

Intelligence Agency, 607 F.2d 339, 365 (D.C. Cir. 1978) (holding there was no reason to believe 

that documents created thirty years prior were still in the CIA’s possession, “unless there were 

some reason to believe that the supposed documents could be located without an unreasonably 

burdensome search”).  Plaintiff is unable to proffer any evidence that Defendant’s search was 

unreasonable and Defendant, therefore, requests that the Court grant its motion for summary 

judgment.  

IV. Defendants’ Exemptions 
 

Defendant properly applied their exemptions to withhold information responsive to 

Plaintiffs’ FOIA requests.  FOIA “recognizes limitations that compete with the general interest in 

disclosure, and that, in appropriate cases, can overcome it.”  Nat’l Archive & Records Admin. V. 

Favish, 541 U.S. 157, 172 (2004).  “Thus, while ‘disclosure, not secrecy, is the dominant 

objective of FOIA,’ there are [nine] exemptions from the statute's broad reach[.]”  U.S. Dep’t of 

Def. v. FLRA, 510 U.S. 487, 494 (1994) (quoting Dep’t of Air Force v. Rose, 425 U.S. 352, 361 
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(1976).  “These exemptions stem from Congress’s recognition that the release of certain 

information may harm legitimate governmental or private interests.”  Summers v. DOJ, 140 F.3d 

1077, 1080 (D.C. Cir. 1998).  “Ultimately, an agency’s justification for invoking a FOIA 

exemption is sufficient if it appears ‘logical’ or ‘plausible.’”  Wolf v. CIA, 473 F.3d 370, 374-75 

(D.C. Cir. 2007) (quoting Gardels v. CIA, 689 F.2d 1100, 1105 (D.C. Cir. 1982).  In the instant 

case, Defendant properly applied FOIA exemptions in a logical and plausible manner and 

Defendant now requests summary judgment.  

A. Exemptions under (b)(1) 

  Exemption 1 permits the government to withhold information “specifically authorized 

under criteria established by an Executive order to be kept secret in the interest of national 

defense or foreign policy” if that information has been “properly classified pursuant to such 

Executive order.”  5 U.S.C. § 552(b)(1).  Because courts “lack the expertise necessary to second-

guess such agency opinions in the typical national security FOIA case,” Krikorian v. Dep't of 

State, 984 F.2d 461, 464 (D.C. Cir.1993), they “must accord substantial weight to an agency’s 

affidavit concerning the details of the classified status of the disputed record.” Wolf v. C.I.A., 473 

F.3d 370, 374 (D.C. Cir. 2007) (quotations omitted); Miller v. Casey, 730 F.2d 773, 776 (D.C. 

Cir. 1984); Military Audit Project v. Casey, 656 F.2d 724, 738 (D.C. Cir. 1981);  

For information to be properly classified, and thus properly withheld from disclosure 

pursuant to Exemption 1, the information must meet the requirements set forth in E.O. 13,526 § 

1.1(a): 

(1) an original classification authority must have classified the information; 
 

(2) the information must be owned by, produced by or for, or be under the 
control of the United States Government; 
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(3) the information must fall within one or more of the categories of 
information listed E.O. 13,526 § 1.4; and 

 
(4)  the original classification authority must determine that the unauthorized 

disclosure of the information reasonably could be expected to result in 
damage to the national security, which includes defense against 
transnational terrorism, and the original classification authority must be 
able to identify or describe the damage 

  
See Hardy Decl. at ¶ 42.  In addition to these substantive requirements, E.O. 13,526 sets forth 

certain procedural and administrative requirements that must be followed before information can 

be considered to be properly classified. Those requirements include the following: 

(1) Each document must be marked as required and stamped with the proper 
classification designation.  

 
(2)  Each document must be marked to indicate clearly which portions are 

classified and which portions are exempt from declassification as set forth 
in E.O. 13,526 § 1.5(b). 

 
(3)  The prohibitions and limitations on classification specified in E.O. 13,526 

§ 1.7 were adhered to. 
 
(4) The declassification policies set forth in E.O. 13,526 §§ 3.1 and 3.3 were 

followed. 
 

(5) Any reasonably segregable portion of the classified documents that did not 
meet the standards for classification under E.O. 13,526 were declassified 
and marked for release, unless withholding was otherwise warranted under 
applicable law. 
 

See Hardy Decl. at ¶ 43.   

In the instant case, Defendant’s declarant, Mr. Hardy “personally and independently 

examined the information withheld from Plaintiff pursuant to FOIA Exemption 1 and determined 

that it is currently and properly classified pursuant to E.O. 13,526.”  Id. at ¶ 45.  Mr. Hardy 

“determined that the classified information protected by the FBI in this case is owned by, was 

produced by or for, and is under the control of the U.S. Government, and that it was classified by 
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an original classification authority.  I further determined that while the information at issue is 

over 25 years old, it is exempt from automatic declassification, and continues to warrant 

classification at the ‘Confidential’ level (as marked on the documents) to protect ‘the identity of 

a confidential human source, a human intelligence source, a relationship with an intelligence or 

security service of a foreign government or international organization, or a non-human 

intelligence source; or impair the effectiveness of an intelligence method currently in use, or 

under development’ pursuant to E.O. 13,526 § 3.3(b)(1); ;information, including foreign 

government information, which would cause serious harm to relations between the United States 

and a foreign government, or to ongoing diplomatic activities of the United States” pursuant to 

E.O. 13,526 § 3.3(b)(6).’”11  Id. at  ¶ 46.  

Mr. Hardy further explained that the information in question “was not examined in 

isolation.  Instead, each piece of information was evaluated with careful consideration given to 

the impact that disclosure of this information will have on other sensitive information contained 

elsewhere in the United States intelligence community’s files.  Equal consideration was given to 

the impact that other information either in the public domain or likely known or suspected by 

present or potential adversaries of the United States would have upon the information I 

examined.”  Hardy Decl. at ¶ 47. 

Finally, “[i]n those instances where, in [Mr. Hardy’s] judgment, the disclosure of this 

information could reasonably be expected to cause damage to national security, and its 

withholding outweighed the benefit of disclosure, [Mr. Hardy] exercised [his] prerogative as an 

                                                 
11 Defendant used Exemption 1 to protect classified information located on the following Bates 
pages: FBI-1268-1269.  The FBI also relied on FOIA Exemption 3 to protect the information in 
these records.   
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original classification authority and designated that information as classified in the interest of 

national security at the “Confidential” level, and invoked FOIA Exemption 1 to prevent 

disclosure.  The explanations set forth justifying the FBI’s withholding of classified information 

were prepared with the intent that they be read with consideration given to the context in which 

the classified information is found.  This context includes not only the surrounding unclassified 

information, but also other information already in the public domain, as well as information 

likely known or suspected by hostile intelligence entities.  It is my judgment that any greater 

specificity in the descriptions and justifications set forth with respect to information relating to 

foreign government relations or foreign activities and intelligence sources and methods of the 

United States could reasonably be expected to jeopardize the national security of the United 

States.”  Id. at ¶ 48. 

Defendant, accordingly, properly exercised its authority and asserted Exemption 1 to 

protect classified information.  See Wolf, 473 F.3d at 375 – 77 (upholding CIA’s assertion of 

Exemption 1 to protect source information); American Civil Liberties Union v. U.S. Dept. of 

Defense, 628 F.3d 612, 618 (D.C. Cir. 2011) (citing Krikorian and Wolf for the proposition that 

“we must accord substantial weight to an agency’s affidavit concerning the details of the 

classified status of the disputed record.”) (internal citations and quotations omitted).  Defendant 

is, accordingly, entitled to summary judgment. 

B. Exemptions under (b)(3) 

Defendant also properly withheld information under Exemption 3.  Exemption 3 

proclaims that material will “be deemed ‘specifically exempted from disclosure by statute’ [] if 

the ‘statute (A) requires that the matters be withheld from the public in such a manner as to leave 

no discretion on the issue, or (B) establishes particular criteria for withholding or refers to 

particular types of matters to be withheld.’”  American Jewish Congress v. Kreps, 574 F.2d 624 
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(D.C. Cir. 1978) (quoting the Government in the Sunshine Act, 5 U.S.C. § 552(b)(3) (1976)).  

The D.C. Circuit has explained that the breadth and reach of the disclosure prohibition need not 

be found on the face of the statute, but that the statute must at least “explicitly deal with public 

disclosure.”  Reports Comm. for Freedom of the Press v DOJ, 816 F.2d 730, 735 – 36 (D.C. Cir. 

1987); see also id. at 735 n.5 (noting that “it may be proper to give deference to an agency’s 

interpretation of what matters are covered by a statute, once the court is satisfied that the statute 

is in fact an Exemption 3 withholding statute, i.e., that it meets both the threshold test and one 

prong of the proviso.”).   

Finally, once an Agency establishes that a statute is a nondisclosure statute and that it 

meets at least one of the two subparts of Exemption 3, an agency next must establish that the 

records in question fall within the withholding provision of the nondisclosure statute.  See CIA v. 

Sims, 471 U.S. 159, 167 (1985) (to constitute proper withholding under Exemption 3, the statute 

must qualify as a proper Exemption 3 statute by meeting the requirements of subpart (A) or 

subpart (B) and the records in question must fall within the statute’s scope).  In the instant case, 

Defendant asserted Exemption 3 to protect Federal Grand Jury information and information 

protected under the National Security Act of 1947.  Defendant is, accordingly, entitled to 

summary judgment. 

First, Defendant asserted Exemption 3 to protect Federal Grand Jury Information 

pursuant to Federal Rule of Criminal Procedure 6(e).  With respect to grand jury information, the 

D.C. Circuit has “recognized that ‘requests for documents related to grand jury investigations 

implicate FOIA’s third exemption.’” Murphy v. Executive Office for U.S. Attorneys, 789 F.3d 

204, 206, 416 (D.C. Cir. 2015) (quoting Lopez v. DOJ, 393 F.3d 1345, 1349 (D.C.Cir.2005)).  

“Rule 6(e) of the Federal Rules of Criminal Procedure prohibits certain persons designated 
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therein (including government attorneys) from ‘disclos[ing] a matter occurring before the grand 

jury,’ Fed.R.Crim.P. 6(e)(2)(B), and, although a rule is not generally considered to be a statute, it 

qualifies as one under FOIA because the Congress has enacted it into positive law.”  Id. (citing 

Fund for Constitutional Gov't v. Nat'l Archives and Records Serv., 656 F.2d 856, 867–68 (D.C. 

Cir. 1981) (citing Pub.L. No. 95–78, § 2(a), 91 Stat. 319 (1977)).  Hence, information related to a 

grand jury matter may be withheld under Exemption 3 “if the disclosed material would tend to 

reveal some secret aspect of the grand jury’s investigation, including the identities of witnesses.” 

Hodge v. FBI, 703 F.3d 575, 580 (D.C. Cir. 2013)  

In the instant case, some of “[t]he records responsive to Plaintiff’s request reflect that one 

or more federal grand juries were empaneled before United States Senate Internal Security 

Subcommittees, and information in the files responsive to Plaintiff’s request reveals matters 

occurring before the grand jury/juries.”  Hardy Decl. at ¶ 50.  “Specifically, the investigative 

files contain information about the names of individuals appearing before federal grand juries, 

and information identifying specific reasons why they appeared before a federal grand jury.”  Id.  

“Any disclosure of this information would clearly violate the secrecy of the grand jury 

proceedings and could reveal the inner workings of a federal grand jury, and thus, the FBI is 

precluded from disclosing it.  Accordingly, the FBI has withheld this information pursuant to 

Exemption 3, in conjunction with Rule 6(e).”12  Id.   

Defendant also asserted Exemption 3 to protect information pursuant to Section 

102A(i)(1) of the National Security Act of 1947 (“NSA”), as amended by the Intelligence 

                                                 
12 Grand Jury withheld under Exemption 3 is located on the following Bates pages: FBI-815-816, 
824, 826.   
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Reform and Terrorism Prevention Act of 2004 (“IRTPA”), 50 U.S.C. § 3024(i)(1), which 

provides that the Director of National Intelligence (“DNI”) “shall protect from unauthorized 

disclosure intelligence sources and methods.”13  Hardy Decl. at ¶ 51; see also Goland v. Central 

Intelligence Agency, 607 F.2d 339, 364 (D.C. Cir. 1978) (upholding assertion of Exemption 3 

pursuant to the NSA and explaining that the NSA “specifically require[s] that ‘intelligence 

sources and methods’ be kept secret.”).  On its face, this federal statute leaves no discretion to 

agencies about withholding from the public information about intelligence sources and methods.  

See 50 U.S.C. § 3024(i)(1).  Thus, the protection afforded to intelligence sources and methods by 

50 U.S.C. § 3024(i)(1) is absolute.  See CIA v. Sims, 471 U.S. 159, 167 – 68 (1985) (“Section 

102(d)(3) of the National Security Act of 1947, which calls for the Director of Central 

Intelligence to protect ‘intelligence sources and methods,’ clearly ‘refers to particular types of 

matters,’ 5 U.S.C. § 552(b)(3)(B), and thus qualifies as a withholding statute under Exemption 3.  

The ‘plain meaning’ of the relevant statutory provisions is sufficient to resolve the question, see, 

e.g., Garcia v. United States, 469 U.S. 70, 75, 105 S.Ct. 479, 483, 83 L.Ed.2d 472 (1984); United 

States v. Weber Aircraft Corp., 465 U.S. 792, 798, 104 S.Ct. 1488, 1492, 79 L.Ed.2d 814 (1984).  

Moreover, the legislative history of the FOIA confirms that Congress intended § 102(d)(3) to be 

a withholding statute under Exemption 3.  Indeed, this is the uniform view among other federal 

courts.”). 

In the instant case Mr. Hardy has explained that “[g]iven the plain Congressional 

mandate to protect the [Intelligence Community’s] sources and methods of gathering 

                                                 
13 Section 102A(i)(1) of the National Security Act was previously codified at 50 U.S.C. § 
403(i)(1). As a result of the reorganization of Title 50 of the U.S. Code, Section 102A(i)(1) is 
now codified at 50 U.S.C. § 3024(i)(1). 
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intelligence, the FBI has determined that intelligence sources and methods would be revealed if 

any of the withheld information is disclosed to plaintiff.  Therefore, the FBI is prohibited from 

disclosing such information under § 3024 (i)(1).”14  Hardy Decl. at ¶ 53.  Finally, Mr. Hardy 

explains that “the FBI is asserting Exemption 3 in this case, in conjunction with Exemption 1 to 

protect information relating to foreign government relations or foreign activities and intelligence 

sources and methods of the United States.  In these instances, information would also reveal 

classified intelligence sources and methods protected by Exemption 1.  Notably, § 3024 (i)(1) 

protects sources and methods regardless of whether they are classified.  See Sims, 471 U.S. at 

176. Accordingly, the FBI has withheld this information pursuant to Exemption 3, in conjunction 

with § 3024 (i)(1).”15  Id. at ¶ 54. 

C. Exemptions under (b)(6) and (b)(7)(C) 

Defendant properly withheld the names and / or identifying information of third parties 

merely mentioned, the names of non-FBI Federal Government personnel, the names and/or 

identifying information of third parties who provided information, and the names of FBI special 

agents to prevent disclosure that would constitute an unwarranted invasion of personal privacy in 

compliance with FOIA exemptions (b)(6) and (b)(7)(C).  

 

  

                                                 
14 “Although § 3024 (i)(1) does not impose a requirement to articulate harm, disclosure of this 
information presents a bona fide opportunity for individuals to develop and implement 
countermeasures, resulting in the loss of significant intelligence information, sources, and 
methods relied upon by national policymakers and the IC to safeguard national security.” Hardy 
Decl. at ¶ 53 n.18. 
 
15 Exemption 3 information withheld pursuant to the NSA is located on the following Bates 
pages: FBI-1268-1269.  The FBI also relied upon Exemption 1 to protect this information.  
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1. Exemption (b)(6) 

FOIA Exemption 6 protects from disclosure “personnel and medical files and similar files 

the disclosure of which would constitute a clearly unwarranted invasion of personal privacy.”  5 

U.S.C. § 552(b)(6).  The term “similar files” has been interpreted “to cover detailed Government 

records on an individual which can be identified as applying to that individual.”  See U.S. Dep’t 

of State v. Wash. Post Co., 456 U.S. 595, 602 (1982). “The information in the file ‘need not be 

intimate’ for the file to satisfy the standard, and the threshold for determining whether 

information applies to a particular individual is minimal.”  Milton v. DOJ, 783 F.Supp.2d 55, 58 

(D.D.C. 2011) (quoting N.Y. Times Co., v. NASA, 920 F.2d 1002, 1006 (D.C. Cir. 1990)).  

“Once this threshold determination is met, a court next inquires whether disclosure would 

compromise a ‘substantial’ privacy interest because FOIA requires the release of information ‘if 

no significant privacy interest is implicated.’”  Ayuda Inc. v. Federal Trade Commission, 70 

F.Supp.3d 247, 264 (D.D.C. 2014) (quoting Multi Ag Media LLC v. U.S. Dep’t of Agric., 515 

F.3d 1224, 1229 (D.C. Cir. 2008).  “This standard, however, ‘means less than it might seem,’ as 

a substantial privacy interest is ‘anything greater than a de minimis privacy interest.’  If a 

substantial privacy interest exists, a court next tests whether release of such information would 

constitute a ‘clearly unwarranted invasion of personal privacy,’ by balancing ‘the privacy interest 

that would be compromised by disclosure against any public interest in the requested 

information.’”  Id. (internal citations omitted). 

2. Exemptions under (b)(7)(C) 

FOIA Exemption 7(C) protects from disclosure information in law enforcement records 

that “could reasonably be expected to constitute an unwarranted invasion of personal privacy.”  5 

U.S.C. § 552(b)(7)(C).  “Though Exemptions 6 and 7(C) both require agencies and reviewing 
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courts to undertake the same weighing of interests, the balance under Exemption 7(C) ‘tilts more 

strongly toward nondisclosure’ because its “privacy language is broader than the comparable 

language in Exemption 6[.]’”  Ayuda Inc., 70 F.Supp.3d at 272 – 73 (quoting DOJ v. Reporters 

Com. for the Freedom of Press, 489 U.S. 749, 756 (1989)).  “The Supreme Court has explained 

that these phrasing differences reflect Congress’s choice to provide ‘greater protection’ to law 

enforcement materials than to ‘personnel, medical, and other similar files.’  Thus, the D.C. 

Circuit consistently has held that Exemption 7(C) ‘establishes a lower bar for withholding 

material [than Exemption 6].’”  Id at 273 (quoting ACLU v. DOJ, 655 F.3d 1, 6 (D.C. Cir. 2011)) 

(internal citations omitted). 

In the instant case, the records for which Defendant asserts Exemptions 6 and 7(C) were 

compiled for law enforcement purposes.  “Pursuant to 28 USC §§ 533, 534, and Executive Order 

12333 as implemented by the Attorney General’s Guidelines for Domestic FBI Operations 

(“AGG-DOM”) and 28 CFR § 0.85, the FBI is the primary investigative agency of the federal 

government with authority and responsibility to investigate all violations of federal law not 

exclusively assigned to another agency, to conduct investigations and activities to protect the 

United States and its people from terrorism and threats to national security, and further the 

foreign intelligence objectives of the United States, and to conduct personnel investigations 

requisite to the work of the Department of Justice and whenever required by statute or otherwise.  

Under this investigative authority, the responsive records herein were compiled for the following 

specific law enforcement purpose.”  Hardy Decl. at ¶ 55.   

In the instant case, “the pertinent records were compiled and/or created in furtherance of 

FBI’s authority to conduct personnel background checks concerning applicants and employees 

under federal personnel security programs.  To accomplish its law enforcement, national 
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security, and intelligence missions effectively, the FBI must ensure the appropriate character of 

FBI employees, applicants, and at times, other government agency personnel when required by 

statute or otherwise by conducting suitability investigations (i.e. background/personnel checks).”  

Id. at ¶ 56.  Accordingly, these records “squarely fall within the law enforcement duties of the 

FBI” and “were compiled for a law enforcement purpose.”  Id. at ¶ 57; see Gosen v. United 

States Citizenship and Immigration Services, 75 F.Supp.3d 279, 288–90 (D.D.C. 2014) 

(upholding assertion of Exemption 7(C) to withhold information from background checks 

despite the fact that, unlike the FBI, the United States Citizenship and Immigration Services does 

not have an express law enforcement mandate).   

Names and/or Identifying Information of Third Parties Merely Mentioned 

 Defendant asserts Exemptions 6 and 7(C) to protect the names and identifying 

information of third parties merely mentioned.  Mr. Hardy has explained that the “FBI has 

information about these third-parties in its files because these individuals were related either 

directly or indirectly with the subjects of suitability investigations for sensitive positions within 

the government pursuant to Executive Order 10450.”  Hardy Decl. at ¶ 61.  “These individuals 

were not of investigative interest to the FBI,” and “[d]espite the age of the documents, these 

third-parties maintain substantial and legitimate privacy interests in avoiding disclosure of this 

information and thereby being connected with a criminal investigation.”  Id.  “Disclosure of 

these third-parties’ names and/or identifying information in connection with an FBI investigation 

carries an extremely negative connotation.  Disclosure of their identities would subject these 

individuals to possible harassment or criticism and focus derogatory inferences and suspicion on 

them.”  Id.  Accordingly, Defendant properly applied exemptions 6 and 7(C) to protect these 

individual’s privacy interest.   
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Furthermore, the FBI “considered whether there was any public interest that would 

override these privacy interests, and concluded that disclosing information about individuals 

merely mentioned in an FBI file would not significantly increase the public’s understanding of 

the operations and activities of the FBI.  Accordingly, the FBI properly protected these 

individuals’ privacy interests pursuant to FOIA Exemptions (b)(6) and (b)(7)(C).”16  Id. 

Names of Non-FBI Federal Government Personnel 

 Defendant also asserted Exemptions 6 and 7(C) to protect the names and identifying 

information of non-FBI federal government personnel mentioned in records responsive to 

Plaintiff’s request.  “Specifically, the FBI protected the names of Departments of the Air Force, 

Army, Navy, General Services Administration, Government Printing Office, and Veterans 

Administration personnel.”  Hardy Decl. at ¶ 62.  Mr. Hardy explains that the “rationale for 

protecting non-FBI federal employees is the same as that for FBI employees” and that “[d]espite 

the age of the documents, disclosure of their identities and identifying information could subject 

these personnel, to unauthorized inquiries and harassment and would constitute a clearly 

unwarranted invasion of their personal privacy.”  Id.  “In balancing the legitimate privacy 

interest of these individuals against any public interest in disclosure, the FBI determined that 

there is a complete lack of bona fide public interest in this information because its disclosure will 

not shed light on the operations and activities of the federal government.  Accordingly, the FBI 

has concluded that the disclosure of this information would ‘constitute a clearly unwarranted’ 

                                                 
16 The names and identifying information of third parties merely mentioned protected by 
Exemptions 6 and 7(C) is located on the following Bates pages: FBI-940, 952, 962, 972, 975-
976, 980, 988, 991, 994-995, 998-999, 1003, 1007-1008, 1019, 1026, 1029-1030, 1032, 1041-
1042, 1051, 1054, 1214.  
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and ‘unwarranted invasion of their personal privacy.’”  Id.  Accordingly, Defendant properly 

asserted Exemptions 6 and 7(C) to protect the names and identifying information of non-FBI 

federal government personnel included in law enforcement documents.17 

Names and/or Identifying Information of Third Parties Who Provided Information 

Defendant also asserted Exemptions 6 and 7(C) to protect “the names and identifying 

information of individuals who were interviewed and provided information to the FBI during the 

course of its investigations of others for suitability for sensitive government positions in 

accordance with Executive Order 10450.”  Hardy Decl. at ¶ 63.   

“The FBI has found that information provided by individuals during an interview is one 

of the most productive investigative tools used by law enforcement agencies.  The largest 

roadblock to successfully obtaining the desired information through an interview is fear by the 

interviewee that his/her identity will be exposed and consequently, that he/she could be harassed, 

intimidated, or threatened with legal or economic reprisal, possible physical harm, or even death.  

In order to surmount these obstacles, persons interviewed by the FBI or other law enforcement 

agencies must be assured that their names and personally-identifying information will be held in 

the strictest confidence.”  Id. at ¶ 64.  “The continued access by the FBI or other law 

enforcement agencies to persons willing to honestly relate pertinent facts bearing upon a 

particular investigation far outweighs any benefit the public might derive from disclosure of the 

names of those who cooperated with the FBI or other law enforcement agencies.  Thus, the FBI 

has determined that these individuals maintain substantial privacy interests in not having their 

                                                 
17 The names of non-FBI federal government personnel protected through Exemptions 6 and 7(C) 
are located on the following Bates pages: FBI-941, 943-945, 962-963, 972-976, 978, 980-982, 
986-991, 995-1000, 1002-1003, 1007-1008, 1014, 1017-1020, 1026, 1028-1033, 1038-1044, 
1048, 1051, 1053, 1056, 1058-1061 1151-1152, 1361. 

Case 1:16-cv-00773-RCL   Document 37   Filed 12/06/16   Page 31 of 43



30 
 
 
 

identity disclosed.”  Hardy Decl. at ¶ 64.  “At times, the FBI also cited FOIA Exemption 

(b)(7)(D)-2 in conjunction with FOIA Exemptions (b)(6)-3 and (b)(7)(C)-3 to protect the names 

of individuals under an implied assurance of confidentiality.”18  Id.     

“In contrast, the FBI could identify no public interest in the disclosure of this information 

because disclosure of this third party name and/or identifying information would not shed light 

on or significantly increase the public’s understanding of the operations and activities of the FBI 

or other law enforcement agencies.”  Id.  Defendant, accordingly, properly asserted Exemptions 

6 and 7(C) to protect the privacy interests of individuals providing information to the FBI.   

Names of FBI Special Agents 

Defendant also asserted Exemptions 6 and 7(C) to protect the names of FBI Special 

Agents (“SAs”) who were responsible for conducting, supervising, and/or maintaining the 

suitability investigative activities reflected in the documents responsive to Plaintiff’s FOIA 

request.  “Assignments of SAs to any particular investigation are not by choice.  Publicity 

(adverse or otherwise) regarding any particular investigation to which they have been assigned 

may seriously prejudice their effectiveness in conducting other investigations.”  Hardy Decl. at ¶ 

65.  “The privacy consideration is also to protect FBI SAs, as individuals, from unnecessary, 

unofficial questioning as to the conduct of this or other investigations, whether or not they are 

currently employed by the FBI.  FBI SAs conduct official inquiries into various criminal and 

national security violation cases.  They come into contact with all strata of society, conducting 

searches and making arrests, both of which result in reasonable but nonetheless serious 

                                                 
18 The names of third-party individuals providing information protected pursuant to Exemptions 
6, 7(C), and cited in conjunction with Exemption (7)(D) is located on the following Bates pages: 
FBI-1025, 1048. 
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disturbances to people and their lives.  It is possible for an individual targeted by such law 

enforcement actions to carry a grudge which may last for years.  These individuals may seek 

revenge on the agents and other federal employees involved in a particular investigation.  The 

publicity associated with the release of an agent’s identity in connection with a particular 

investigation could trigger hostility toward a particular agent.  Thus, SAs maintain substantial 

privacy interests in information about them in criminal investigative files.”  Id.   

In contrast, Defendant asserts that “there is no public interest to be served by disclosing 

the identities of the SAs to the public because their identities would not, themselves, significantly 

increase the public’s understanding of the FBI’s operations and activities.  Accordingly, after 

balancing these SAs’ substantial privacy interests against the non-existent public interest, the 

FBI properly protected the names of SAs pursuant to Exemptions 6 and 7(C).”19  Id. 

Disclosure of the Name of an ICE Employee Seeking Employment 

 As previously stated, a number of responsive documents were referred to other agencies 

for review and response to Plaintiff’s FOIA request.  In the instant case a two-page document 

concerning an applicant for employment with the legacy Immigration and Naturalization Service 

was referred to Immigration and Customs Enforcement (“ICE”) for review and for ICE to “make 

any deletions it deemed appropriate.”  See November 21, 2016 Declaration of Fernando Pineiro, 

(“Pineiro Decl.”) attached hereto as Ex 2, at ¶ 6.  ICE chose to redact the name of the individual 

seeking employment pursuant to Exemptions 6 and 7(C) as the document was compiled for law 

enforcement purposes and after ICE balanced the individual’s personal privacy interest against 

                                                 
19 The names of FBI special agents, protected by Exemptions 6 and 7(C) are located on the 
following Bates pages: FBI-1162, 1168, 1170, 1172, 1182, 1189, 1191, 1193, 1198, 1214, 1216, 
1236, 1242, 1283-1284, 1288, 1300. 
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any public interest.  Defendant now seeks summary judgment.   

 “The Immigration and Naturalization Service (INS) was created by Executive Order 

6166, which granted it the authority to administer and enforce laws relating to admission, 

exclusion, deportation, and naturalization of aliens, and investigate alleged violations of those 

laws.”  Pineiro Decl. at ¶ 15.  “Pursuant to the Homeland Security Act of 2002, the INS was 

dismantled and the DHS was vested with the authority to carry out the immigration enforcement 

functions vested by statute in, or performed by, the Commissioner of Immigration and 

Naturalization.”  Id.  “ICE is the largest investigative arm of DHS,” and “ICE is tasked with 

preventing any activities that threaten national security and public safety by investigating the 

people, money, and materials that support illegal enterprises.”  Id.  “Under [ICE’s] enforcement 

authority, the responsive records [at issue] were compiled for the [] specific law enforcement 

purpose” of “vet[ing] and individual for employment with legacy-INS, in furtherance of its law 

enforcement efforts.”  Id. at ¶¶ 15, 17.   

 ICE chose to withhold the name of the individual seeking employment and explained that 

“[b]y virtue of the positions held by the Federal government employee referenced in the 

responsive record, he is permitted access to official government information.”  Pineiro Decl. at ¶ 

20.  “ICE gave consideration to the privacy interests of this Federal employee in not becoming a 

target of harassment – including, but not limited to, harassment in the form of requests for 

authorized access to government information – and [his] interest in remaining free from 

interference with the performance of his duties.”  Id.  ICE determined that disclosure of the name 

of the individual referenced in the records would “constitute an unwarranted invasion of personal 

privacy and subject the individual to embarrassment, harassment, and undue public attention.  

Such information, if disclosed to the public or to a third party requester without the permission of 
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the individual, could expose the individual to identity theft and may reasonably lead to unwanted 

contact from persons that might seek to harm the individual.”  Id. at ¶ 22.  Finally, ICE 

determined that the cognizable privacy interest outweighed any public interest as “the redaction 

was limited to the name of the individual, which if released, would not shed [any light] as to the 

operations or activities of ICE or INS.”  Id. at ¶¶ 23 – 25.  Defendant, accordingly, properly 

applied Exemption 6 and 7(C) and is, therefore, entitled to summary judgment.   

Disclosure of Names of Employees by DOJ National Security Division 

 In addition to other referral documents, the FBI referred documents to the National 

Security Division of the United States Department of Justice (“NSD”) for direct response to 

Plaintiff.  See December 6, 2016 Declaration of Susan L. Kim (“Kim Decl.”), attached hereto as 

Ex. 3, at ¶ 4.  On May 5, 2015, NSD informed Plaintiff that it was releasing the referral records 

in part and withholding portions of these records “from disclosure pursuant to FOIA Exemptions 

(b)(6) and (b)(7)(C).  Id.  NSD asserted Exemptions 6 and 7(C) “to protect the name and 

identifying information of [Federal Government] employees” “against whom the Department 

would have considered termination proceedings.”  Kim Decl. at ¶ 6.   

“For each withholding under Exemption (b)(6) and (b)(7)(C), NSD determined that the 

privacy rights of the individuals outweighed the public interest, if any, in the disclosure of the 

information.”  Id.  NSD went on to explain that “[t]hese individuals and their families have 

privacy interests in avoiding publicity in connection with having been considered for 

employment termination because such an association could subject these individuals and their 

families to both harassment and embarrassment.  At the same time, there is no discernible public 

interest in identifying these individuals because providing the names and/or identifying 

information of particular employees would not shed light on the government’s operations.  As a 
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result, releasing this information would constitute a clearly unwarranted invasion of their privacy 

which outweighs the public interest in disclosure.”  Id. at ¶ 7.  Defendant, accordingly, properly 

withheld the names and other identifying information for whom the Department of Justice was 

considering termination.      

In the end, Defendant properly asserted Exemptions 6 and 7(C) to protect the privacy 

interest associated with the names and identities of individuals contained in law enforcement-

related investigative files.  Defendant is entitled to summary judgment under either Exemption 

and respectfully requests that the Court grant summary judgment in its favor.  See Dunkelberger 

v. DOJ, 906 F.2d 779, 781 (D.C. Cir. 1990) (Exemption 7(C) “takes particular note of the strong 

interest of individuals, whether they be suspects, witnesses, or investigators, in not being 

associated unwarrantedly with alleged criminal activity.”); Stern v. FBI, 737 F.2d 84, 91 (D.C. 

Cir. 1984) (“Because Exemption 7(C) provides protection for a somewhat broader range of 

privacy interests than Exemption 6, privacy interests cognizable under Exemption 6 are 

cognizable under Exemption 7(C).”). Fischer v. DOJ, 596 F.Supp.2d 34, 47 (D.D.C. 2009) (“The 

D.C. Circuit has consistently held that Exemption 7(C) protects the privacy interests of all 

persons mentioned in law enforcement records, including investigators, suspects, witnesses, and 

informants.”).  Defendant is, accordingly, entitled to summary judgment.     

D. Exemptions under (b)(7)(D) 

(1) Exemption 7(D) protects “records or information compiled for law enforcement 

purposes” when disclosure:   

could reasonably be expected to disclose the identity of a 
confidential source, including a State, local or foreign agency or 
authority or any private institution which furnished information on a 
confidential basis, and, in the case of a record or information 
compiled by a criminal law enforcement agency conducting a 
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lawful national security intelligence investigation, information 
furnished by a confidential source. 

 
5 U.S.C. § 552(b)(7)(D).  “The agency invoking Exemption 7(D) bears the burden of proving 

that it applies, and with respect to the FBI, it is not enough for the agency to claim that all 

sources providing information in the course of a criminal investigation do so on a confidential 

basis.  Roth v. U.S. Dept. of Justice, 642 F.3d 1161, 1184 (D.C. Cir. 2011) (citing U.S. Dep't of 

Justice v. Landano, 508 U.S. 165, 171, 181 (1993)).  “Instead, ‘the FBI must point to more 

narrowly defined circumstances that ... support the inference of confidentiality.’” Id. (quoting 

Landano).  Exemption 7(D) provides categorical protection for the identities of confidential 

sources, as well as the information provided by such sources in a criminal or national security 

investigation.  No balancing of interests is required and the public’s interest in the information is 

not a factor.  See id (“Unlike Exemptions 6 and 7(C), Exemption 7(D) requires no balancing of 

public and private interests.”) (citing Parker v. Dep't of Justice, 934 F.2d 375, 380 (D.C. Cir. 

1991)).  

In his declaration, Mr. Hardy explains that “confidential sources report to the FBI on a 

regular basis in furtherance of the FBI’s criminal law enforcement and national security mission. 

Some provide information under express assurances of confidentiality and are “informants” 

within the common meaning of the term.  Others are interviewed and/or provide information 

under circumstances from which assurances of confidentiality may be inferred. In either 

situation, these sources are considered to be confidential because they furnish information only 

with the understanding that their identities and the information they provided will not be 

divulged outside the FBI.”  Hardy Decl. at ¶ 67.  

 “Information provided by confidential sources is singular in nature, and if released, could 
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reveal their identities.  The FBI has learned through experience that sources assisting, 

cooperating with, and providing information to the FBI must be free to do so without fear of 

reprisal.  The FBI has also learned that sources must be free to furnish information to the FBI 

with complete candor and without the understandable tendency to hedge or withhold information 

because of fear that their cooperation with the FBI will later be made public. Sources providing 

information to the FBI must be secure in the knowledge that their assistance and their identities 

will be held in confidence.”  Id. at ¶ 68.  “Given this need for confidentiality, the release of a 

source’s identity would forever eliminate that source as a future means of obtaining information. 

In addition, when the identity of one source is revealed, that revelation has a chilling effect on 

the activities and cooperation of other sources.  Such a result would eliminate one of the FBI’s 

most important means of collecting information and thereby severely hamper law enforcement 

efforts to detect and apprehend individuals engaged in the violation of federal criminal laws.”  

Id.   

Foreign Government Agency Information Under Express Confidentiality 

 In the instant case, Defendant asserted Exemption 7(D) “to withhold information 

provided to the FBI by a foreign government and/or foreign law enforcement entity under an 

express assurance of confidentiality.”  Hardy Decl. at ¶ 69.  “During the course of the FBI’s 

intelligence investigations it received information from a foreign government regarding the on-

going investigations.  The FBI has many agreements with foreign governments under which 

security and/or criminal law enforcement information is exchanged.  The agreements specify the 

extent of confidentiality requested by the respective foreign government entity.  In some 

circumstances, a foreign government or entity may request confidentiality for its identity and 

information provided, while in other circumstances, a foreign government or entity might request 
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classification for both its identity and information provided, and yet a third foreign government 

or entity may request that its information be protected while it does not object to the disclosure 

of its relationship and interaction with the FBI.”  Id. 

“In this case, the FBI has express confidentiality agreements with these foreign 

governments and/or foreign law enforcement entities which provided information to the FBI 

during the conduct of suitability investigations.  The FBI’s agreements with these law 

enforcement entities provide assurance that the FBI will not disclose their identities, as well as 

the information that they provided to the FBI.  If the FBI were to disclose the identities and the 

information provided by these foreign law enforcement entities under an express assurances of 

confidentiality, such a disclosure would have a chilling effect on the FBI’s relationship with 

these entities.”  Id. at ¶ 70.  “Furthermore, the disclosure would have a chilling effect on the 

FBI’s relationship with other foreign law enforcement agencies which have entered into similar 

agreements with the FBI.”  In that the information withheld pursuant to Exemption 7(D) is 

subject to express confidentiality agreements with foreign entities, Defendant has properly 

withheld that information and is entitled to summary judgment.20 

Names, Identifying Information Data and/or Information Provided By Individuals Under 
an Implied Assurance of Confidentiality 

 
Defendant also withheld “the names, identifying information about, and information 

provided by third parties under circumstances in which confidentiality can be inferred” pursuant 

to Exemption 7(D).  Hardy Decl. at ¶ 71.  “These third parties provided information concerning 

the Communist Party activities of subjects who were of investigative interest to the FBI or other 

                                                 
20 The Foreign Entity Information protected under Exemption 7D is located on the following 
Bates pages: FBI-75, 458-460. 
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law enforcement agencies.  Specifically, within the responsive documents, the FBI inferred that 

individuals provided information to the FBI only because they believed their cooperation with, 

and the information they provided, would remain confidential under the following 

circumstances:   

‘The FBI protected identifying information about and information provided by 

individuals who had provided information over a period of time that had proven to be reliable.  

These individuals were in a position to have ready access to and/or knowledge about individuals 

involved in Communist Party activities.  Such access exposed them to potential significant harms 

should their association and cooperation with the FBI be publicly disclosed.  These third party 

sources provided specific detailed information that is singular in nature concerning the activities 

of certain subjects regarding the FBI’s investigation of Communist Party activities.  The 

disclosure of the identities of these sources and the information they provided could have dire 

consequences because disclosure could subject these third parties, as well as their families, to 

embarrassment, humiliation, and/or physical or mental harm.’”  Id.  

“These third parties provided information of value to the FBI concerning its 

investigations, and in doing so, placed themselves in harm’s way should their identity and 

cooperation with the FBI become known.  Under these circumstances, it is reasonable to infer 

that these third parties cooperated with the FBI only with the expectation of confidentiality.  

Thus, the FBI properly protected the sources’ identities and the information they provided 
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pursuant to FOIA Exemption (b)(7)(D).”21  Id.  Defendant, accordingly, properly applied 

Exemption 7(D) to protect the identities of the aforementioned individuals. 

V. SEGREGABILITY 

“The focus of the FOIA is information, not documents, and an agency cannot justify 

withholding an entire document simply by showing that it contains some exempt material.  It has 

long been a rule in this Circuit that non-exempt portions of a document must be disclosed unless 

they are inextricably intertwined with exempt portions.  In 1974, Congress expressly 

incorporated that requirement into the FOIA,52 which now states that ‘(a)ny reasonably 

segregable portion of a record shall be provided . . . after deletion of the portions which are 

exempt.’” Mead Data Central, Inc. v. U.S. Dept. of Air Force, 566 F.2d 242, 260 (D.C. Cir. 

1977) (quoting 5 U.S.C. § 552(b)).  In the instant case Defendant has produced all reasonably 

segregable portions of the record.   

 In his declaration, Mr. Hardy explains that Defendant conducted a complete 

segregability review.  Mr. Hardy explains that “there were 1,602 responsive pages identified:  

1,110 Released in Full (“RIF”), 93 Released in Part (“RIP”), and 399 Withheld in Full (“WIF”).  

Each of these categories is discussed below to further address segregability.   

A. Pages RIF.  Following the segregability review, RIDS determined that 1,110 

pages could be released in full without redaction as there was no foreseeable harm 

to an interest protected by a FOIA exemption. 

B. Pages RIP.  Following the segregability review, RIDS determined that 93 pages 

                                                 
21 The names and identifying information subject to an implied assurance of confidentiality and 
withheld pursuant to Exemption 7D is located on the following Bates pages: FBI-973, 1025, 
1048. 
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could be released in part with redactions per the identified FOIA exemptions 

herein. These pages comprise a mixture of material that could be segregated for 

release and material that was withheld as release would trigger foreseeable harm 

to one or more interests protected by the cited FOIA exemptions on these pages.   

C. Pages WIF.  Following the segregability review, RIDS determined that 399 pages 

were required to be withheld in their entirety.  Of these, 324 pages were withheld 

in their entirety because they were referred to other government agencies for 

direct response to Plaintiff, 72 pages were withheld in their entirety because they 

were duplicative of other pages, and 3 pages (FBI-458-460) were withheld in their 

entirety because RIDS determined that all information on these pages was fully 

covered by FOIA Exemption (b)(7)(D)-1.  RIDS determined that any non-exempt 

information on these pages was so intertwined with exempt material, that no 

information could be reasonably segregated for release.  Any further segregation 

of this intertwined material would employ finite resources only to produce 

disjointed words, phrases, or sentences, that taken separately or together, would 

have minimal or no informational content.”  

Hardy Decl. at ¶ 92.  Mr. Hardy attests that “[a]fter extensive review of the documents at issue, I 

have determined that there is no further non-exempt information that can be reasonably 

segregated and released without revealing exempt information,” and concludes that the “FBI 

performed adequate and reasonable searches for responsive records; processed all such records 

and released all reasonably segregable non-exempt information from documents responsive to 

Plaintiff’s FOIA requests that are subject to FOIA.”  Id. at ¶ 93.  In that Defendant has fulfilled 

its obligations under the FOIA, Defendant is entitled to summary judgment. 
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CONCLUSION 

For the foregoing reasons, Defendant respectfully requests that the Court enter judgment 

in its favor.  A proposed order is attached. 

 

* * * 
 
 
Dated: December 6, 2016 
 

                                       Respectfully Submitted, 
 
 CHANNING D. PHILLIPS, D.C. Bar #415793 

United States Attorney 
for the District of Columbia 
 
DANIEL F. VAN HORN, D.C. Bar #924092 
Civil Chief 
 
By: /s/ Carl E. Ross   ____________         __ 
CARL EZEKIEL ROSS, D.C. Bar #492441 
Assistant United States Attorney    
Civil Division 
555 4th Street, N.W.     
Washington, D.C. 20530 
Tel:  (202) 252-2533 
Fax:  (202) 252-2505  
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUⅣ IBIA

ⅣIATTACHINE SOCIETY OF
WASHINGTON,DoC.

Plainti嶋

C市il Action No.16-0773(RCL)

V。

UNITED STATES DEPARTⅣIENT
OF JUSTICE,

Defendant.

DECLARATION OF FERIIANDO PINEIRO
IN SUPPORT OF DEFENDANT'S MOTION TO DISMISS,

OR IN THE ALTERNATIVE FOR SUMMARY JUDGMENT

I, Fernando Pineiro, pursuant to 28 U.S.c. $ 1746, hereby declare as follows:

l. I am the Deputy Freedom of Information Act ("FOIA") Officer of the Freedom of

Information Act Office ("lCE FOIA Office") at U.S. Immigration and Customs Enforcement

("ICE"). I have held this position since December 29,2013. Prior to this position, I was the

FOIA Officer for the office for three years at the Office for Civil Rights and Civil Liberties

("CRCL") at the U.S. Department of Homeland Security (,,DHS,,).

2. The ICE FOIA Office is responsible for processing and responding to all FOIA, 5

U.S'C. $ 552, and Privacy Act, 5 U.S.C. $ 552a, requests received at ICE. The ICE FOIA office

mailing address is 500 l2th Street, s.w., srop 5009, washington, D.c. 20536-5009.

3' As the Deputy FOIA Officer of the ICE FOIA Office, my official duties and

responsibilities include the general management, oversight, and supervision of the ICE FOIA

Office. I manage and supervise a staff of ICE FOIA Paralegal Specialists, who report to me

regarding the processing of FOIA and Privacy Act requests received by ICE. In connection with
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my offlcial dutics and rcsponsibilities,I am falniliar with ICE's procedures for responding to

requcsts lbr infOrmation pursuantto provisions ofthe FOIA and the Privacy Act. In that respect,

I am fainiliar with ICE's processing ofthc FC)IA consultation rcquest dated Junc 22,2015 that

Defcndant UoS.Dcpartment ofJusticc(``DOJ''),Federal Burcau of lnvestigation(``FBI'')Was

sent to ICE and is a portion ofthe suttect Ofthis litigation.

4.    I rnake this dcclaration in support of FBI's Motion to Disrniss,and in thc

Altcmative fOr Surninary」 udgmentin the abovc¨ captioned action. The statemcnts l make in this

declaration are based on iny personal knowledgc,which includes knowledge acquired through

agency fllcs rcviewed,and infollllation provided to rne by other ICE employces in the course of

my offlcial duties. 
´

「 he documents attached hereto are kept by ICE in the Ordinary course ofits

business activities.

Io   ADⅣIINISTRATIVE PROCEDURAL HISTORY OF PLAINTIFF'S FOIA
REOUEST AND REFERRAL OF DOCUⅣIENTS TO ICE

5.    In a letter datcd January 25,2013,Plaintiff subnlitted a FC)IA requestto the FBI

FOIA(th9“ Request").Eχカノbノ′И.

6.    In a lettcr dated June 22,2015,thc FBI forwarded thc Request along with a

refelTal of a twO page documentto ICE and asked thatlcE rcview thc documcnt,Inakc any

deletiOns it dccmcd appropriatc,and return thc dOcumcntto the FBI. &乃 ノb″ 3. The FBI

refelTcd the dOcumentto I(〕 E because it had 10catcd thc dOcument,dcemed the dOcumcnt

respons市e tO the Request,and found thatthe documcnt“ cOnccm[ed]"ICE.〃
.

7.    In a lctter dated July 8,2015,thc ICE FOIA Omcc respOnded to the FBI,and

indicated th江 “[a]■ Cr re宙 ew Ofthe infOrmatiOn referrcd by thc FBI,ICE has detellllined that

portions Ofthe bracketed infolIIlatiOn will bc withhcld pursuant to Excmptions ofthc FOIA.‥
.''

ExカメbノrC. TO the letterthe ICE FOIA Omcc attached a redactcd versiOn ofthc twO¨ page
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document supplied by the FBI, which withheld information pursuant to FOIA Exemptions 6 &

7(C). Exhibit D. The ICE FOIA Office's letter also instructed the FBI as to how to explain to

the requester that it has the right to appeal ICE's withholding determination and how to do so.

Exh. C.

III. T}JE VAAGITNINDEX

8. Pursuant to the requirements set forth in Vaughn v. Rosen, 484 F .2d 820 (D.C.

Cir. 1973), a Vaughn index accompanies this declaration; the Vaughn Index provides a

description of each redaction and the corresponding FOIA exemption being applied. See Exhibit

E - ICE's Vaughn Index.

9. The Vaughn index is in a table format and contains six headings: "Entry

Number," "Bates Number," "withholding: Full/partial," "Description of Records and

Redactions, and Reasons for Redactions," and "Exemptions Applied',, which contain the

fol lowing information :

. Entry Number refers to the specific entry number on the vaughn index.

o Bates Number refers to the specific bate numbers stamped on each of the
responsive documents.

o withholding: Full/Partial refers to the level of withholdings taken on the
documents.

o "Description of Records and Redactions, and Reasons for Redactions
describes the redacted information and the justification for the redactions.

o Exemptions Applied describes the exemptions applied to the redactions in the
documents.
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III. DESCRIPTION OF FREEDOM OF INFORMATION ACT WITHHOLDINGS

FOIA Exemption 6 and 7(C)
(codified at 5 U.S.C. S 552(bX6) and (bX7)(C))

10. FOIA Exemption 6 provides that the FOIA does not apply to matters that are

"personnel and medical files and similar files, the disclosure of which would constitute a clearly

unwarranted invasion of personal privacy."

I l. FOIA Exemption 7(C) protects from disclosure records or information "compiled

for law enforcement purposes" if a release of the records or information o'could reasonablv be

expected to constitute an unwarranted invasion of personal privacy.,'

12. Before an agency can invoke any of the harms enumerated in Exemption (b)(7), it

must first demonstrate that the records or information at issue were compiled for law

enforcement purposes. Pursuant to 28 USC $$ 533, 534, and Executive Order 12333 as

implemented by the Attorney General's Guidelines for Domestic FBI Operations (,,AGG-

DOM") and 28 CFR $ 0.85, the FBI is the primary investigative agency of the federal

government with authority and responsibility to investigate allviolations of federal law not

exclusively assigned to another agency, to conduct investigations and activities to protect the

United States and its people from terrorism and threats to national security, and further the

foreign intelligence objectives of the United States, and to conduct personnel investigations

requisite to the work of the Department of Justice and whenever required by statute or otherwise.

Under this investigative authority, the responsive records herein were compiled for the following

specific law enforcement purpose.

l3' As prescribed by AGG-DOM, paragraph I.D.4., the pertinent records were

compiled and/or created in furtherance of FBI's authority to conduct personnel background

checks concerning applicants and employees under federal personnel security programs. To
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accomplish its law enforcement, national security, and intelligence missions effectively, the FBI

must ensure the appropriate character of FBI employees, applicants, and at times, other

government agency personnel when required by statute or otherwise by conducting suitability

investigations (i.e. background/personnel checks).

14. Thus, these records were compiled for a law enforcement purpose; they squarely

fall within the law enforcement duties of the FBI; therefore, the information readily meets the

threshold requirement of Exemption (b)(7).

15. On June 10, 1933, the Immigration and Naturalization Service (INS) was created

by Executive Order 6166, which granted it the authority to administer and enforce laws relating

to admission, exclusion, deportation, and naturalization of aliens, and investigate alleged

violations of those laws. Pursuant to the Homeland Security Act of 2002, the INS was

dismantled and the DHS was vested with the authority to carry "out the immigration

enforcement functions vested by statute in, or performed by, the Commissioner of Immigration

and Naturalization (or any officer, employee, or component of the Immigration and

Naturalization Service)...." 6 U.S.C. $ 202(3). The DHS now has the authority to administer and

enforce the immigration laws of the United States. 8 USC $ I103(a)(t); g CFR g 2.1. ICE is a

component of DHS. ICE is the largest investigative arm of DHS, and is responsible for

identifying and eliminating vulnerabilities within the nation's borders. ICE is tasked with

preventing any activities that threaten national security and public safety by investigating the

people, money, and materials that support illegal enterprises. Under this enforcement authority,

the responsive records herein were compiled for the following specific law enforcement purpose.

16' Executive Order 10450, at Section 3(a) requires that the ,.appointment of each

civilian officer or employee in any department or agency of the Government shall be made
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subject to investigation [, which] in no event shall the investigation include less than a national

agency check (including a check of the fingerprint files of the Federal Bureau of Investigation),

and written inquiries to appropriate local law-enforcement agencies, former employers and

supervisors, references, and schools attended by the person under investigation. . .." I 8 Fed. Reg.

2489 (Apr.27, 1953). Executive Order 10577 amended the Civil Service Rules to confer the

Civil Service Commission [now known as the Office of Personnel Management] with the

authority to "make appropriate investigations to secure enforcement of the Civil Service Act,

Rules, and Regulations, including investigation of the qualifications and suitability of applicants

for positions in the competitive seryice." l9 Fed. Reg. 7521 (Nov. 22,1954). Executive Order

10577 was subsequently amended by Executive Order 12107, which to, "secure effective

implementation of the civil service laws, rules, and regulations," enables the Director of the

Office of Personnel Management to investigate "the qualifications and suitability of applicants

for positions in the competitive service." 44 Fed. Reg. r055 (Dec. 2g, l97g).

17. The record was compiled for a law enforcement purpose: to vet an individual for

employment with legacy-INS, in furtherance of its law enforcement efforts. Accordingly, it falls

squarely within the law enforcement duties of the legacy INS as well as the DHS and ICE;

therefore, the information readily meets the threshold requirement of Exemption (b)(7).

18. When asserting FOIA Exemptions 6 and 7(C),ICE balances an individual,s

personal privacy interest against the public's interest in shedding light on ICE,s performance of

its statutory duties.

l9' ICE has withheld information on both pages of documents containing information

protected by FOIA Exemptions 6 and 7(c). (,gee bates page numbers FBI-l 136-1137.)
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Specifically, ICE applied FOIA Exemption 6 in conjunction with Exemption 7(C) to protect

from disclosure the name of a Federal government employee.

20. By virtue of the positions held by the Federal government employee referenced in

the responsive record, he is permitted access to official government information. ICE gave

consideration to the privacy interests of this Federalemployee in not becoming a target of

harassment - including, but not limited to, harassment in the form of requests for authorized

access to govemment information - and their interest in remaining free from interference with

the performance of his duties.

21. With respect to information specific to Federal government employees, the

privacy consideration at issue includes the interest of this individual in remaining free from

harassment and annoyance in conducting his official duties in the future, his interest in remaining

free from harassment and annoyance in his private life, and his interest in not being targeted by

individuals who may seek to do him harm.

22. Disclosure of the information about the Federal government employee referenced

in the responsive record would also constitute an unwarranted invasion of personalprivacy and

subject the individual to embarrassment, harassment, and undue public attention. Such

information, if disclosed to the public or to a third party requester without the permission of the

individual, could expose the individual to identity theft and may reasonably lead to unwanted

contact from persons that might seek to harm the individual.

23. The individual's privacy interest in the information contained in the record

outweighs any minimal public interest in the disclosure of the information. plaintiff has not

articulated a sufficient public interest or public need to justif! release of this information. The

disclosure of this Personally Identifiable Information ("PII") serves no public benefit and would
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not assist the public in understanding how ICE is carrying out its statutory responsibilities.

Finally, the third party mentioned in the law enforcement record did not consent to the disclosure

of his PII.

24. ICE determined that the disclosure of the information described in Paragraphs l3

through l7 above would constitute a clearly unwarranted invasion of personal privacy.

Moreover, ICE determined that disclosure of the records and information described in

Paragraphs l3 through 17, which were compiled for law enforcement purposes, could reasonably

be expected to constitute an unwarranted invasion of personal privacy.

25. Having determined that the individual identified in the responsive records has a

cognizable privacy interest in not having his information released, ICE FOIA then balanced the

interest in safeguarding the individual's privacy from unnecessary public scrutiny against the

public's interest in shedding light on the operations and activities of ICE (or the legacy

Immigration and Naturalization Service ("lNS")) in the perforrnance of its statutory duties. In

each instance where Exemptions 6 andT(C) were applied, the redaction was limited to the name

of the individual, which if released, would not shed light any further light as to the operations or

activities of ICE or INS. All of the information surrounding the redactions was released and the

limited extent of the redaction is readily apparent from the context of the records.

26. Additionally, Plaintiff has not articulated any public interest that could be

advanced by releasing the personally identifiable information of the individual in question. As

such, releasing the information withheld per FOIA Exemptions 6 and 7(C) would not shed light

on the operations of ICE or the government.

27 . Based upon the traditional recognition of strong privacy interests in law

enforcement records, the categorical withholding of third party information identified in Iaw
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enforcement records is appropriate. Moreover, the third party identified in this record has not

provided consent to the release of his personally identifying information as required by 6 C.F.R.

$$ s.3(a) & s.21(d).

ry. SEGREGABILITY

28. 5 U.S.C. $ 552(b) requires that "[a]ny reasonably segregable portion of a record

shall be provided to any person requesting such record after deletion of the portions which are

exempt."

29. A line-by-line review was conducted to identify information exempt from

disclosure or for which a discretionary waiver of exemption could be applied.

30. With respect to the records that were released in part, all information not

exempted from disclosure pursuant to the FOIA exemptions specified above was correctly

segregated and non-exempt portions were released.

V. JURAT CLAUSE

I declare under penalty of perjury that the forgoing is true and correct to the best of my

knowledge and belief. Signed this _2lst day of November, 2016.

夕
Fernando Pineiro, Deputy FOIA Officer
Freedom of Information Act Office
U.S. Department of Homeland Security
U.S. Immigration and Customs Enforcement
500 12th Strect,s,W.,stOp 5009

Washington,D.C.20536-5009
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January 25,2013

VIA FIRST CLASS MAIL

Federal Bureau of Investigation
Record/laformation Disscmination Section
Attn: FOIPA Requsst
170 Marcel Drive
Winchest€r, VA 226024843

Dear FOLA Oflicer:

This is a new request pusuanr to the Freedom oflnfonnation Act, 5 U,S,C. 0 552.

In coonection with this request, please provide copies of all commudcations, personnel
or investigative files crcated in association with Erecutlve Order 10450, wtich wEs signed by
President Dwight Eisenhower in April 1953 aad made effedive onMay27,1953. This rcquest
includes any aod all intemal FBI corrqspondence or communications regarding Executive fucr
10450 aod also specifically includes, but is not limited ro, a files creatcd by and
commuoications lo or from Wanen E. Burgcr. The date raago for this rcguest is t gslFt 990.

To assist you in locating the documents and i.fomoarion related to this rcquest, Executive
order 10450 authorized federal agencies, including the u.S. civil Service commission and the
Federal Burcau of lorestigalio& to investigatc iuncnr and potential federal employees for
security risks. Notably, the order expanded criteria for determining a security ris[ to inctude
"Any criminal, infamous, dishonest, imroral, or notoriously disgraceful conducg habirual use of
.htoxicants to excess, dnrg addictiorq sexual ;rrversion." In rhiJ regard, Executive order :(xs0
:u9o*$ the FBI to expand its "sex Deviate program," whiih systematicafly colrected
information oa suspected homosexuals employed in rhe federal govemment, Iaw inforcement
agencies, and institutions of higher leaming. In additio4 wanen E. Burgei was in charge of
gnforcing Executive order 10450 as an Assisrant Attorney General in tharge or ue tivii
Division_ at the Depatuncnt of Justicq for the approximate period l9s2-l9sr. InformationptlTt{ in the. co.rse of rhe pmgram was forwarded 

'o 
designared officia.ls in tb. ;;;ir.;

legislative, aad judicial branches of govcmmant.

Please advise if the adruinistrative fees associared wirh rhis requcst will cxceed $500.00.

uA. r.rt €..dudd dr! {rr Aaoo.rndi $&a Ai.r, ,.rr.
{o r.a.dt 

^r'xr. 
ll.ryeri lhi rffi otTr.tta lrhlltol:,! fit rarra{, Frcffi.:r, m 34rlaL rra,nuuorn
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January 25, 2013
Page 2

The infonaation sought pursuanf to rhis request is not for comrnercial use but rather in
connection with the work of the Mattachine Society, a non-profit education and resesrch
organization.

Please feel tee to cantact me or my colleague, Lisa Gcrsoq via phone or email wirh aay
questiorxt. Our contact information is listed below.

Your prompt aneution to this requesr is appreciated.

340 Madison Avenue
New Yod<. New York 10172
llinsky@nwe,com
(2t2) 547-ss87

Lisa Gerson
lgerson@mwe.com
(212) 547-5769

?*12,"
Jason Raymond
2122 P Street NW
Washington, D.C. 20037
248.767.4740
jasonmraymond@gnail.com
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U.S. Department of Justice

Federai Bureau ofinvestigation

Washington, D.C.20535

Date: June22,2015

To: Catrina Pavlik-Keenan
Freedom of lnformation Act Office
U.S. lmmigration and Customs Enforcement
500 12th Street S.W.
Mailstop 5009
Washington, DC 20536

From: David M. Hardy
Section Chief
Record/lnformation Dissemination Section
Records Management Division

Sub.ject: FOI/PA Request of LISA LtNSKy
FBt FOt/PA # 1207786-000
Re: EXECUTIVE ORDER 10450 (1950-1990)

ln connection with review of FBI files responsive to the above request, the following were localed:

l-- 

- 

unclassified document(s) which originated with your agency is/are being referred to you for direct
response to the requester. The requester has/has not been advised of this reierral. Please furnish us with a
copy of your disctosure leler to lhe requester, (See index A)

17 t rat document containing informalion (bracketed) concerning your agency.

[* We will advise the requester to expect a direct response from your agency regarding this matter.

17 Please review this information and return lhe document to us, making any delelions you deem
appropriate. (See inder B)

f 

- 

classified document(s) which originated with your agency is/are being referred to you for direct
response to the requesler. The requester has/has not been advised of this riferral. please furnish us with a
copy of your disclosure letter to the requester, and advise us if the classification of the document(s) changed
so that we may amend our files. (See index C)

l-* 

- 

classified FBI document(s) containing information (bracketed) conceming your agency.

f* we will advise the requester to expect a direct response from your agency regarding lhis matter.

[* Please review this information and return the documenl(s) to us, making any deletions you deem
appropriate, citing the exemption(s) claimed. Please advise this Bureau It tnu oo"rr"nt(s) still
warrant classification. (See index D)

f- Please note that some of the enclosed documents contain deletions made by the FBl. The appropriateexemption appears next to the redacted information. Therequester nray file an appeal by writing to the Director, Office of
Sgry{,9 Policy (olP), U.S. Department of Juslice, 1425 New York Ave., NW, buite rioso, r,iainington, D.c.20530-0001, or you may submit an appeal through olP's eFolA portal http:i/wwvrjustice.gov/oio/efoia-portal.htrnl. Theirappeal must be received by olP within sixty (60) days from the iiate oil6E tetter in oroEr toGionsioered timely. Theenvelope and the letter should be clearly marked "Fieedom of lnformation Appeal." please cite the FolpA RequestNumber in any correspondence to us foi proper identificalion of the ,uqr".t

A copy of the requester's initial letler and other significant correspondence is enclosed for your convenience. lfyou have any questions concerning this referral, please contact Gls Graber, at (540) g6g453g. The FOIpA number aswell as the FBI file number(s) on the lndex Listing (see next pagel sr'orro ou utilized during any consultation with the FBIconcerning this referral.

(:NDEX LiST:NG NEXT PAGE)
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66-HQ■ 190∞,SECT10N 5,SER!AL 68(2 PAGE DOCUMEN⊃

Enclosure(s)

Index A:
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January 25,2013

VIA FIRST CLASS MAIL

Federal Bureau of Investigation
Record/Information D issemination Section
Attn: FOIPA Request
170 Marccl Drive
Winchest€r, VA 226024843

Dear FOLA Oflicer:

This is a new requesl pusuant to the Freedom oflnfonnation Act, 5 U,S.C. $ 552,

In coonection with this request, please provide copies of all communicatious, personnel
or investigal.ive files srcated in association with Erecutlve Order t04S0, which was signed by
Presidcnt Dwight Eisenhower in April 1953 ald made effective on May 2? , 1953. This-requesr
includcs any aad all intemal FBI correspondence or communications regarding Exccutive fuer
10450 ard also specifically includes, but is not limired ro, a files crcated by aud
com$unications to or from Warren E. Burgcr. The date rango for tbjs rcguest is !9SG1990.

To assist you in locating the docunents and infonr:ation related to rhis request, Executive
order 10450 authorized federal agencies, including &e u.S. civit service commission and rhe
Fcderal Burcau of ln,enigation, to investigatc Currcnr and potentiaj federal employees for
security risk. Notably, the order expanded criteria for determining a security risk to include
"Any criminal, infamous, dishonest, immoral, or notoriously disgracehl conducr, habitual use of
Lltoxieants to excess, drug addiction, sexual perversion." In rhiJ regarrl, Executive order i04s0
gulnorizga the FBI to expand its "sex Deviate prognm," whiih systematically collected
information oa suspccted hornosexuals employed in the federal governnent, law enforcement

T-p"if'and instihrtions. ofhigher leaming. In addition, wanen E, Burgei was in charge of
entorcing Executive order 10450 as an Assisrant Attomey General in charge or the 

-clvil
Di.vision at the Depargn€nt of Justicg for the approximati period r952-t9si. Information

f]lT]3 in rhe. course.of rh: p.qram was forwarded .o designared officiats in th.;ili;;,
legrslative, 8nd judicial branches of governmenl.

Please advise if the administrative fees associated with this rcqucst Mll cxcced $500.00.

us. F.{i:. ...duC.d dlarrn }acD.rnor tt ! a E!l., ur.
r.o r.ir.s &!nx x.rycri i.r Ertr totrllru Trlq$oll:tl tlt larlaa fucfiL: fi al !ar!,aaa ,rlJu.rcr!
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Jan町 25,2013
Page 2

Thc information sought pursuant to rhis requesr is not for commercial use but ralher in
connection with the work of the Mattachine Society, a non-profit education and research
organization.

Please feel fiee to contacl me or my colleague, Lisa Gerson, via phone or email wirh any
questioDs. Our contact information is listed below.

Yow prompt anention to this rcquest is appreciarcd.

340 Madison Avelluc

New Yo軋 New York 10172
‖inskyomwe・COm
(212)547‐ 5587

Lisa Gerso●

lgcrsO●omweCOm
(2:2)547-5769

ルレ
Jason Raymo● d
2122 P Street NW

Washington,D.C.20037
248767.4740

,aSOntnraymondいail Com
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U.S. Departrnent of Homeland Security
500 ll'h Street, S.W, Stop 5009
Waslrington, DC 20516-5009

U.S. Immigration
and Customs
Enforcement

July 08,2015

David M. Hardy, Chief
Record/lnformation Dissem ination Section
Records Management Division
Federal Bureau of Investigation
Department of Justice
170 Marcel Drive
Winchester, Y A 22602-4843

SUBJECT: FBI FOIA Case Number FO1/PA#1207786-000
1CE FOIA Case Number2015-ICCO… 00218

In a fetter dated June 22,2015, the Federal Bureau of Investigation (FBI) requested the U.S.
Immigration and Customs Enforcement (lCE) review the information in a2 page record that the FBI
had located in response to a Freedom of Information Act request for all communications, personnel
or investigative files created in association with Executive order 10450

After review of the information referred by the FBI, ICE has determined that portions of the
bracketed information will be withheld pursuant to Exemptions of the FOIA as described below.

FOIA Exemption 6 exempts from disclosure personnel or medical files and similar files the
release of which would cause a clearly unwarranted invasion of personal privacy. This requires a
balancing of the public's right to disclosure against the individual's right io privacy. The privacy
interests of the individuals in the records you have requested outweigh any minimal public
interest in disclosure of the information. Any private interest you may have in that information
does not factor into the aforementioned balancing test.

FOIA Exemption 7(C) protects records or information compiled for law enforcement purposes
that could reasonably be expected to constitute an unwarranted invasion of personal privacy.
This exemption takes particular note of the strong interests of individuals, whether they are
suspects, witnesses, or investigators, in not being unwarrantably associated with alleged criminal
activity' That interest extends to persons who are not only the iubjects of the investigation, but
those who may have their privacy invaded by having theii identitiis and information about them
revealed in connection with an investigation. Basedupon the traditional recognition of strong
privacy interest in law enforcement records, categorical withholding of infonn'ation that
identifies third parties in law enforcement recordi is ordinarily appropriate. As such, ICE has
determined that the privacy interest in the identities of individuais in ihe recoros you trare
requested clearly outweigh any minimal public interest in disclosure of the info#ation. please
note that any private interest you may have in that information does not factor into thisdetermination.
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The denial statement and appeal information in your response to the requester should read:

"You have the right to appeal ICE's withholding determination. Should you wish to do so, send
your appeal and a copy of this letter to: U.S. Immigration Customs Enforcement, Office of
Principal Legal Advisor, U.S. Department of Homeland Security, Freedom of Information
Office, 500 l2th Street, S.W., Stop 5009 Washington, D.C. 20536-5009, following the
procedures outlined in the DHS regulations at 6 C.F.R. $ 5.9. Your appeal must be received
within 60 days of the date of this letter. Your envelope and letter should be marked "FOIA
Appeal." Copies of the FOIA and DHS regulations are available at www.dhs.gov/foia.

If you need to contact our office about this matter, please refer to case number 201S-ICCO-
002f8. This office can be reached at (866) 633-1182.

Sincerely,

‐
ん あ fヽ ク た

Catrina M. Pavlik-Keenan
FOIA Officer

Enclosure(s): 2 Pages
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Mattachine Society ofヽ Vashington,DoCo v.UoS.Department Of Justice,
No.16-0773(D.DoC.,rlled Apri1 27,2016)

Description of Records and Redactions, and Reasons for Redactions Exemptions
Applied

FB1 1136 Document Title: United States Government Memorandum re: Federal Employees Security program
Executive Order 10450 (Page 1 of 2)

Description of Document and Redaction(s): The information redacted under (b)(6), (bX7)(C), located
after "that" contains the name of a Federal government employee.

Reasons for Redaction(s): FOIA Exemptions (bX6) & (bXZXC): The disclosure of the name of a Federal
employee could reasonably be expected to constitute an unwarranted invasion of personal privacy by
conceivably subjecting him to harassment and annoyance in conducting his official duties and in his
private life; could place him in danger as individuals opposed to Federal government employees may
begrudge him for an indefinite time period and seek revenge; and disclosure could minimize his
effectiveness in performing his duties. The disclosure of this Pllserves no public benefit and would not
assist the public in understanding how the agency is carrying out its statutory responsibilities.
Furthermore, the privacy interest in this Pll outweighs any minimal public interest that could possibly
exist in the disclosure of this information.

The

Freedom of

lnlbrmation

Act 5 U.S.C.

§552(b)

(6)′

(b)(7)(C)

FB卜 1137 Document Title: United States Government Memorandum re: Federal f mptoyees Security erogram
Execut市 e Order 10450(Page 2 of2)

Description of Document and Redaction(s): The information redacted under (b)(6), (bX7XC), located
after "that", "rejected", "lg14", "disclosed", "concerning,, , and,,of,,contains the name of a Federal
government employee.

Reasons for Redaction(s): FOIA Exemptions (b)(6) & (bXzXC): The disclosure of the name of a Federal
employee could reasonably be expected to constitute an unwarranted invasion of personal privacy by
conceivably subjecting him to harassment and annoyance in conducting his official duties and in his
private life; could place him in danger as individuals opposed to Federal government employees may
begrudge him for an indefinite time period and seek revenge; and disclosure could minimize his
effectiveness in performing his duties. The disclosure of this Pll serves no public benefit and would not
assist the public in understanding how the agency is carrying out its statutory responsibilities.
Furthermore, the privacy interest in this Plloutweighs any minimal public interest that could possibly
exist in the disclosure of this information.

The

Freedom of

lnformation

Act5 U.S.C.

§552

(b)(6)′

(b)(7)(C)

Entry
Number

Bates
Number

Withho:ding:

Fui1/Partia!

Partial

2 Partia!

1

Case 1:16-cv-00773-RCL   Document 37-2   Filed 12/06/16   Page 26 of 26



Case 1:16-cv-00773-RCL   Document 37-3   Filed 12/06/16   Page 1 of 4



Case 1:16-cv-00773-RCL   Document 37-3   Filed 12/06/16   Page 2 of 4



Case 1:16-cv-00773-RCL   Document 37-3   Filed 12/06/16   Page 3 of 4



Case 1:16-cv-00773-RCL   Document 37-3   Filed 12/06/16   Page 4 of 4



UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 
MATTACHINE SOCIETY OF  
 WASHINGTON D.C. 
  
  Plaintiff, 
 
 v. 
 
UNITED STATES DEPARTEMENT  
 OF JUSTICE, 
 
  Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
 

Civil Action No. 16-0773 (RCL) 

 
PROPOSED ORDER 

 
 THIS CAUSE comes before the Court upon Defendant United States Department of 

Justice’s Motion for Summary Judgment. 

 UPON CONSIDERATION of the motion, the pertinent portions of the record, and being 

otherwise fully advised in the premises, it is 

 ORDERED AND ADJUDGED that, for the reasons stated in the motion, the motion is 

GRANTED.  Any pending motions are hereby DENIED AS MOOT. 

 DONE AND ORDERED in Chambers in Washington, District of Columbia, this ____ 

day of __________________________, 20___. 

 

       ____________________________________ 
       ROYCE C. LAMBERTH 
       UNITED STATES DISTRICT JUDGE 
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