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Via ECF 

November 29, 2016 

Office of the Clerk 
U.S. Court of Appeals for the Seventh Circuit 
Room 2722 
219 S. Dearborn Street 
Chicago, IL 60604 

Re: Kimberly Hively v. Ivy Tech. Community College, 
            Docket #: 15-1720 

To the Clerk of the Court,  

Plaintiff-Appellant Hively respectfully calls the Court’s attention to Boutillier v. Hartford 
Pub. Sch., No. 3:13-CV-01303-WWE, 2016 WL 6818348 (D. Conn. Nov. 17, 2016).  Boutillier 
holds that the case law immunizing sexual orientation discrimination cannot “be legitimately 
reconciled” with cases holding discrimination against those with interracial associations to be 
race discrimination under Title VII.  See 2016 WL 6818348,  at *9.  “The logic is inescapable: If 
interracial association discrimination is held to be ‘because of the employee’s own race,’ so 
ought sexual orientation discrimination be held to be because of the employee’s own sex.”  Id. 
Because sexual orientation “could otherwise be named ‘intrasexual association,’” discrimination 
on that basis should receive the same legal treatment as the “virtually identical associational Title 
VII claims in the context of race discrimination.”  Id. 

Boutillier also echoes much of the logic of the vacated Hively panel opinion in 
recognizing that discrimination against lesbians and gay men occurs because they are deemed to 
transgress the ultimate gender stereotype.  See Boutilllier, at *10 (“homosexuality is the ultimate 
gender non-conformity, the prototypical sex stereotyping animus”); Hively v. Ivy Tech Cty. 
College, 830 F.3d 698, 705 (7th Cir. 2006) (sexual orientation discrimination “comes about 
because their behavior is seen as failing to comply with the quintessential gender stereotype 
about what men and women ought to do—for example, that men should have romantic and 
sexual relationships only with women . . . ”), vacated, Dkt. No. 60 (Oct.11, 2016). 

Boutillier also roots its holding firmly in the statute, as construed by controlling Supreme 
Court precedent, and not based on changes in social attitudes regarding sexual orientation.  See 
Id. at *8 (“sexual orientation cannot be extricated from sex; the two are necessarily intertwined     
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... under the Title VII paradigm set forth by the Supreme Court.”); id. at *7 (depicting the error 
of courts that took an unduly restrictive view of sex discrimination not as  “now unpopular 
normative judgments,” but because those decisions “failed to take the ordinary meaning of the 
Act’s text to its logical conclusions.”).   

 
              
 
       Sincerely, 

 
  /s/ Gregory R. Nevins 
 GREGORY R. NEVINS 
 LAMBDA LEGAL DEFENSE AND  

EDUCATION FUND, INC. 
730 Peachtree Street NE, No. 640 
Atlanta, Georgia  30308 
(404) 897-1880  
gnevins@lambdalegal.org  
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/s/ Gregory R. Nevins 
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