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516−873−9550
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Defendant

Peter Hempel represented byHoward Jeffrey Rubin
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LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Daniel Alan Feinstein
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ATTORNEY TO BE NOTICED

Shira Franco
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Chris Brown represented byHoward Jeffrey Rubin
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LEAD ATTORNEY
ATTORNEY TO BE NOTICED
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(See above for address)
ATTORNEY TO BE NOTICED

Date Filed # Docket Text

05/04/2015 1 COMPLAINT against Chris Brown, Joe Cianciotto, DDB Worldwide
Communications Group Inc., Peter Hempel, Omnicom Group, Inc.. (Filing Fee $
350.00, Receipt Number 465401124316)Document filed by Anonymous.(moh)
(mps). (Entered: 05/05/2015)

05/04/2015 SUMMONS ISSUED as to Chris Brown, Joe Cianciotto, DDB Worldwide
Communications Group Inc., Peter Hempel, Omnicom Group, Inc.. (moh)
(Entered: 05/05/2015)

05/04/2015 Magistrate Judge Ronald L. Ellis is so designated. (moh) (Entered: 05/05/2015)

05/04/2015 Case Designated ECF. (moh) (Entered: 05/05/2015)

05/04/2015 2 CIVIL COVER SHEET filed. (moh) (mps). (Entered: 05/05/2015)

05/13/2015 ***NOTE TO ATTORNEY TO E−MAIL PDF. Note to Attorney Susan
Chana Lask for noncompliance with Section 14.2 of the S.D.N.Y. Electronic
Case Filing Rules &Instructions. E−MAIL the PDF for Document 1
Complaint to: caseopenings@nysd.uscourts.gov. (moh) (Entered: 05/13/2015)

05/13/2015 ***NOTICE TO ATTORNEY TO SUBMIT PDF OF CIVIL COVER
SHEET. Notice to Attorney Susan Chana Lask, to submit PDF of the Civil
Cover Sheet. Email a copy of Civil Cover Sheet to:
caseopenings@nysd.uscourts.gov. (moh) (Entered: 05/13/2015)

06/05/2015 3 NOTICE OF INITIAL PRETRIAL CONFERENCE: Initial Conference set for
8/6/2015 at 11:00 AM in Courtroom 618, 40 Centre Street, New York, NY 10007
before Judge Katherine Polk Failla. (Signed by Judge Katherine Polk Failla on
6/5/2015) (spo) (Entered: 06/05/2015)

06/22/2015 4 ACCEPTED FOR FILING BY CHAMBERS, SEE DOCKET ENTRY 18 −
FIRST AMENDED COMPLAINT amending 1 Complaint against Anonymous
with JURY DEMAND.Document filed by Anonymous. Related document: 1
Complaint filed by Anonymous.(Lask, Susan) Modified on 6/23/2015 (moh).
Modified on 8/5/2015 (tro). (Entered: 06/22/2015)

06/23/2015 ***NOTICE TO ATTORNEY REGARDING DEFICIENT PLEADING.
Notice to Attorney Susan Lask to RE−FILE Document No. 4 Amended
Complaint,. The filing is deficient for the following reason(s): the wrong
filer/filers were selected for the pleading; the wrong party/parties whom the
pleading is against were selected. Re−file the pleading using the event type
Amended Complaint found under the event list Complaints and Other
Initiating Documents − attach the correct signed PDF − select the individually
named filer/filers − select the individually named party/parties the pleading is
against. (moh) (Entered: 06/23/2015)

06/24/2015 5 RULE 7.1 CORPORATE DISCLOSURE STATEMENT. Identifying Corporate
Parent Omnicom Group Inc. for DDB Worldwide Communications Group Inc..
Document filed by DDB Worldwide Communications Group Inc., Omnicom
Group, Inc..(Feinstein, Daniel) (Entered: 06/24/2015)

06/24/2015 6 LETTER MOTION for Conference regarding Defendants' anticipated motion to
dismiss the First Amended Complaint addressed to Judge Katherine Polk Failla
from Daniel A. Feinstein dated June 24, 2015. Document filed by Chris Brown,
DDB Worldwide Communications Group Inc., Peter Hempel, Omnicom Group,
Inc..(Feinstein, Daniel) (Entered: 06/24/2015)

06/24/2015 7 LETTER addressed to Judge Katherine Polk Failla from Susan Chana Lask, Esq.
dated June 24, 2015 re: Pre Motion Conference. Document filed by
Anonymous.(Lask, Susan) (Entered: 06/24/2015)
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06/26/2015 8 NOTICE OF APPEARANCE by Jeffrey Kevin Brown on behalf of Joe Cianciotto.
(Brown, Jeffrey) (Entered: 06/26/2015)

06/26/2015 9 NOTICE OF APPEARANCE by Rick Ostrove on behalf of Joe Cianciotto.
(Ostrove, Rick) (Entered: 06/26/2015)

06/29/2015 10 LETTER MOTION for Conference addressed to Judge Katherine Polk Failla from
Rick Ostrove dated 06/29/2015. Document filed by Joe Cianciotto.(Ostrove, Rick)
(Entered: 06/29/2015)

06/30/2015 11 ORDER granting 6 Letter Motion for Conference ; granting 10 Letter Motion for
Conference: that the parties are directed to appear for a pre−motion conference
before the Court on July 16, 2015, at 11:00 a.m., in Courtroom 618 of the
Thurgood Marshall United States Courthouse, 40 Foley Square, New York, New
York, 10012. Defendant Cianciotto is directed to submit a letter of no more than
three pages setting forth the basis of his proposed motion to dismiss no later than
July 6, 2015. Plaintiff is directed to respond to the substance of both parties' letters
by letter of no more than three pages no later than July 10, 2015. The Clerk of
Court is directed to terminate Docket Entries 6 and 10. Pre−Motion Conference set
for 7/16/2015 at 11:00 AM in Courtroom 618, 40 Centre Street, New York, NY
10007 before Judge Katherine Polk Failla. (Signed by Judge Katherine Polk Failla
on 6/30/2015) (tn) (Entered: 06/30/2015)

07/07/2015 12 LETTER addressed to Judge Katherine Polk Failla from Rick Ostrove dated July 7,
2015 re: Cianciotto's proposed motion to dismiss. Document filed by Joe
Cianciotto.(Ostrove, Rick) (Entered: 07/07/2015)

07/12/2015 13 LETTER addressed to Judge Katherine Polk Failla from Susan Chana Lask, Esq.
dated 7/12/2015 re: Pre−Motion Conference Letter. Document filed by
Anonymous.(Lask, Susan) (Entered: 07/12/2015)

07/14/2015 14 NOTICE OF APPEARANCE by Shira Franco on behalf of Chris Brown, DDB
Worldwide Communications Group Inc., Peter Hempel, Omnicom Group, Inc..
(Franco, Shira) (Entered: 07/14/2015)

07/14/2015 15 NOTICE OF APPEARANCE by Howard Jeffrey Rubin on behalf of Chris Brown,
DDB Worldwide Communications Group Inc., Peter Hempel, Omnicom Group,
Inc.. (Rubin, Howard) (Entered: 07/14/2015)

07/15/2015 16 LETTER addressed to Judge Katherine Polk Failla from Susan Chana Lask, Esq.
dated 7/15/2015 re: Adjourn pre−Motion Conference to Monday,7/20/15.
Document filed by Anonymous.(Lask, Susan) (Entered: 07/15/2015)

07/17/2015 17 MEMO ENDORSEMENT on re: 16 Letter filed by Anonymous.
ENDORSEMENT: The conference scheduled for July 16, 2015, is hereby
adjourned nunc pro tunc to July 21, 2015, at 4:30 p.m. (Pre−Motion Conference set
for 7/21/2015 at 04:30 PM before Judge Katherine Polk Failla.) (Signed by Judge
Katherine Polk Failla on 7/17/2015) (tn) (Entered: 07/17/2015)

07/21/2015 18 ORDER: The Clerk of Court is directed to accept the Amended Complaint as filed
(Dkt. #4), and to amend the caption of the case to match this Order. Defendants are
directed to submit their motions to dismiss no later than August 14, 2015.
Plaintiff's opposition, in the form of a single memorandum of law of no more than
30 pages in length, is due no later than September 21, 2015. Defendants' replies are
due no later than October 5, 2015. The initial pretrial conference scheduled for
August 6, 2015, is hereby adjourned sine die. ( Motions due by 8/14/2015.,
Responses due by 9/21/2015, Replies due by 10/5/2015.), Matthew Christiansen
added. Anonymous terminated. (Signed by Judge Katherine Polk Failla on
7/21/2015) (mro) Modified on 7/22/2015 (mro). (Entered: 07/22/2015)

07/21/2015 Minute Entry for proceedings held before Judge Katherine Polk Failla: Pre−Motion
Conference held on 7/21/2015. (Court Reporter Martha Drevis) (Lopez, Jose)
(Entered: 07/22/2015)

07/28/2015 19 TRANSCRIPT of Proceedings re: Conference held on 7/21/2015 before Judge
Katherine Polk Failla. Court Reporter/Transcriber: Martha Drevis, (212)
805−0300. Transcript may be viewed at the court public terminal or purchased
through the Court Reporter/Transcriber before the deadline for Release of

A4

https://ecf.nysd.uscourts.gov/doc1/127116315370?caseid=441772&de_seq_num=43&pdf_header=1&pdf_toggle_possible=1
https://ecf.nysd.uscourts.gov/doc1/127116315387?caseid=441772&de_seq_num=46&pdf_header=1&pdf_toggle_possible=1
https://ecf.nysd.uscourts.gov/doc1/127116321686?caseid=441772&de_seq_num=49&pdf_header=1&pdf_toggle_possible=1
https://ecf.nysd.uscourts.gov/doc1/127116331362?caseid=441772&de_seq_num=51&pdf_header=1&pdf_toggle_possible=1
https://ecf.nysd.uscourts.gov/doc1/127116297469?caseid=441772&de_seq_num=35&pdf_header=1&pdf_toggle_possible=1
https://ecf.nysd.uscourts.gov/doc1/127116321686?caseid=441772&de_seq_num=49&pdf_header=1&pdf_toggle_possible=1
https://ecf.nysd.uscourts.gov/doc1/127116371963?caseid=441772&de_seq_num=54&pdf_header=1&pdf_toggle_possible=1
https://ecf.nysd.uscourts.gov/doc1/127116399944?caseid=441772&de_seq_num=56&pdf_header=1&pdf_toggle_possible=1
https://ecf.nysd.uscourts.gov/doc1/127116412995?caseid=441772&de_seq_num=58&pdf_header=1&pdf_toggle_possible=1
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Transcript Restriction. After that date it may be obtained through PACER.
Redaction Request due 8/21/2015. Redacted Transcript Deadline set for 8/31/2015.
Release of Transcript Restriction set for 10/29/2015.(Rodriguez, Somari) (Entered:
07/28/2015)

07/28/2015 20 NOTICE OF FILING OF OFFICIAL TRANSCRIPT Notice is hereby given that
an official transcript of a Conference proceeding held on 07/21/2015 has been filed
by the court reporter/transcriber in the above−captioned matter. The parties have
seven (7) calendar days to file with the court a Notice of Intent to Request
Redaction of this transcript. If no such Notice is filed, the transcript may be made
remotely electronically available to the public without redaction after 90 calendar
days...(Rodriguez, Somari) (Entered: 07/28/2015)

07/31/2015 21 MOTION to Dismiss Plaintiff's First Amended Complaint. Document filed by
Chris Brown, DDB Worldwide Communications Group Inc., Peter Hempel,
Omnicom Group, Inc.. Responses due by 9/21/2015(Rubin, Howard) (Entered:
07/31/2015)

07/31/2015 22 MEMORANDUM OF LAW in Support re: 21 MOTION to Dismiss Plaintiff's
First Amended Complaint. . Document filed by Chris Brown, DDB Worldwide
Communications Group Inc., Peter Hempel, Omnicom Group, Inc.. (Rubin,
Howard) (Entered: 07/31/2015)

07/31/2015 23 DECLARATION of Daniel A. Feinstein in Support re: 21 MOTION to Dismiss
Plaintiff's First Amended Complaint.. Document filed by Chris Brown, DDB
Worldwide Communications Group Inc., Peter Hempel, Omnicom Group, Inc..
(Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3 Exhibit C, # 4 Exhibit D, # 5
Exhibit E, # 6 Exhibit F, # 7 Exhibit G, # 8 Exhibit H, # 9 Exhibit I)(Rubin,
Howard) (Entered: 07/31/2015)

08/14/2015 24 MOTION to Dismiss Plaintiff's First Amended Complaint. Document filed by Joe
Cianciotto.(Ostrove, Rick) (Entered: 08/14/2015)

08/14/2015 25 MEMORANDUM OF LAW in Support re: 24 MOTION to Dismiss Plaintiff's
First Amended Complaint. . Document filed by Joe Cianciotto. (Ostrove, Rick)
(Entered: 08/14/2015)

09/22/2015 26 LETTER addressed to Judge Katherine Polk Failla from Daniel A. Feinstein dated
September 22, 2015 re: Write in response to Plaintiffs counsels letter to the Court
today in which she requests an extension of Plaintiffs deadline to file his opposition
to the motion to dismiss the First Amended Complaint (the Complaint).. Document
filed by Chris Brown, DDB Worldwide Communications Group Inc., Peter
Hempel, Omnicom Group, Inc.. (Attachments: # 1 Exhibit A, # 2 Exhibit
B)(Feinstein, Daniel) (Entered: 09/22/2015)

09/22/2015 27 LETTER addressed to Judge Katherine Polk Failla from Susan Chana Lask, Esq.
dated 9/22/15 re: letter Explaining Civility for Mr. Feinstein to Acknowledge for
Brief 1st Extension Request. Document filed by Matthew Christiansen.(Lask,
Susan) (Entered: 09/22/2015)

09/22/2015 28 ENDORSED LETTER addressed to Judge Katherine Polk Failla from Susan
Chana Lask dated 9/22/2015 re: a brief three day extension to file my opposition
pursuant to your motion scheduling Order (Dkt. 18) from September 21 to
September 24, 2015 with a reciprocal extension for defendants replies from
October 5 to October 8, 2015. ENDORSEMENT: Application GRANTED. Set
Deadlines/Hearing as to 21 MOTION to Dismiss Plaintiff's First Amended
Complaint. 24 MOTION to Dismiss Plaintiff's First Amended Complaint:
Responses due by 9/24/2015, Replies due by 10/8/2015. (Signed by Judge
Katherine Polk Failla on 9/22/2015) (tn) (Entered: 09/22/2015)

09/24/2015 29 DECLARATION of Susan Chana Lask, Esq. in Opposition re: 21 MOTION to
Dismiss Plaintiff's First Amended Complaint., 24 MOTION to Dismiss Plaintiff's
First Amended Complaint.. Document filed by Matthew Christiansen.
(Attachments: # 1 Exhibit A−10−21−14 letter to Brown, # 2 Exhibit B−11−20−14
letter to Cianciotto, # 3 Exhibit C−12−19−14 Defendants' Federal EEOC Response,
# 4 Exhibit D−2−25−15 Defendants' State EEOC Response, # 5 Exhibit E−EEOC
July 15, 2015 FOXX Decision, # 6 Exhibit F−EEOC Foxx Pamphlet of Cases, # 7
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Exhibit G−EEOC Foxx Pamphlet)(Lask, Susan) (Entered: 09/24/2015)

09/24/2015 30 MEMORANDUM OF LAW in Opposition re: 24 MOTION to Dismiss Plaintiff's
First Amended Complaint., 21 MOTION to Dismiss Plaintiff's First Amended
Complaint. . Document filed by Matthew Christiansen. (Lask, Susan) (Entered:
09/24/2015)

10/08/2015 31 REPLY MEMORANDUM OF LAW in Support re: 21 MOTION to Dismiss
Plaintiff's First Amended Complaint. . Document filed by Chris Brown, DDB
Worldwide Communications Group Inc., Peter Hempel, Omnicom Group, Inc..
(Rubin, Howard) (Entered: 10/08/2015)

10/08/2015 32 DECLARATION of Daniel A. Feinstein in Support re: 21 MOTION to Dismiss
Plaintiff's First Amended Complaint.. Document filed by Chris Brown, DDB
Worldwide Communications Group Inc., Peter Hempel, Omnicom Group, Inc..
(Rubin, Howard) (Entered: 10/08/2015)

10/08/2015 33 REPLY MEMORANDUM OF LAW in Support re: 24 MOTION to Dismiss
Plaintiff's First Amended Complaint. . Document filed by Joe Cianciotto. (Ostrove,
Rick) (Entered: 10/08/2015)

10/15/2015 34 NOTICE OF APPEARANCE by Brandon Okano on behalf of Joe Cianciotto.
(Okano, Brandon) (Entered: 10/15/2015)

03/09/2016 35 OPINION AND ORDER re: 24 MOTION to Dismiss Plaintiff's First Amended
Complaint filed by Joe Cianciotto, 21 MOTION to Dismiss Plaintiff's First
Amended Complaint filed by Chris Brown, Peter Hempel, DDB Worldwide
Communications Group Inc., Omnicom Group, Inc.: For the reasons given in this
Opinion, Defendants' motions are GRANTED in full. The Clerk of Court is
directed to terminate all pending motions, adjourn all remaining dates, and close
this case. (Signed by Judge Katherine Polk Failla on 3/9/2016) (tn) (Entered:
03/09/2016)

03/09/2016 Transmission to Judgments and Orders Clerk. Transmitted re: 35 Opinion and
Order, to the Judgments and Orders Clerk. (tn) (Entered: 03/09/2016)

03/09/2016 36 NOTICE OF APPEAL from 35 Memorandum &Opinion,,. Document filed by
Matthew Christiansen. Filing fee $ 505.00, receipt number 0208−12046979. Form
C and Form D are due within 14 days to the Court of Appeals, Second Circuit.
(Lask, Susan) (Entered: 03/09/2016)
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UNITED STATES DISTRICT 
SOUTHERN DISTRICT COURT OF NEW YORK 

_____________________________________ 
MATTHEW CHRISTIANSEN,    

CASE NUMBER:  

FIRST AMENDED 
      Plaintiff, CIVIL COMPLAINT  

-against- 

OMNICOM GROUP, INC., DDB   Plaintiff demands trial by jury 
WORLDWIDE COMMUNICATIONS  
GROUP INC., JOE CIANCIOTTO, 
PETER HEMPEL and CHRIS BROWN,

    Defendants. 
 ____________________________________    

INTRODUCTION	  

1. MATTHEW CHRISTIANSEN brings this action to remedy and seek damages against his

employer for libel, discrimination and labor law violations occurring at the workplace of

OMINICOM and DDB WORLDWIDE COMMUNICATIONS GROUP INC. ("DDB"),

one of the largest international advertising agencies.  The basis of discrimination is an HIV

disability in violation of 42 USCS §12112, 12117, animus towards a gender stereotype in

violation of Title VII of the Civil Rights Act of 1964 and sexual orientation in the terms,

conditions and privileges of employment in violation of the New York State Human Rights

Law, N.Y. Executive Law §290, et seq. and the New York City Human Rights Law, N.Y.C.

Admin. Code 8-101, et seq.  Also alleged are violations of Labor Law §§ 190-198, breach of

contract and slander.

2. Defendants for years permitted a pervasive harassing environment against their employees

because of gender, sexual orientation and race.  Defendant JOE CIANCIOTTO in his

management position victimized employees on a daily basis for years with his lewd

statements, drawing male employees fornicating, accusing women of being lesbians, accusing

gay men of having AIDs and asking gay males to describe gay sex to him while he told them

he was turned on by them.  Plaintiff does not have AIDs but is HIV positive.  JOE

CIANCIOTTO targeted him as having AIDs as soon as he started work because he was gay.

15 CV 3440
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3. For years, employees have complained to Defendants and human resources about the

pervasive hostile environment.  An EEOC investigation commenced in about 2014 against

Defendants because of a female employee’s complaints about the conditions there.

4. In retaliation to Plaintiff’s complaints to the EEOC, Defendants asked him to leave so they

could retain CIANCIOTTO, threatened he may lose his job as part of a lay-off and now

threaten to sue him for libel for filing this complaint.  Defendants Omnicom and DDB

provided Defendant CIANCIOTTO with counsel for years to defend him from the

harassment complaints, and then shifted counsel to another firm to engage in a secret

settlement between themselves after this complaint was filed, allegedly so Defendants can

release each other from liability and regroup to file a baseless “libel” counterclaim they

threatened against Plaintiff.   Defendants’ threats to sue are retaliatory, make it more

intolerable for Plaintiff to work there and were made to reveal his identity in a counterclaim.

He is forced to file this amended complaint identifying himself.  Plaintiff remains working at

DDB because he cannot find similar work, he needs a paycheck to survive and by law the

victim does not have to leave, the abuser does.

JURISDICTION & VENUE 

5. This Court has jurisdiction to 42 USCS §§12112,12117, which incorporates by reference

§706 of Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. §2000e-5.

6. All conditions precedent to jurisdiction under §706 of Title the VII, 42 USC §2000e-5(F)(3),

have occurred or been complied with.

(a) A charge of employment discrimination on the basis of disability was filed with the Equal 
     Employment Opportunity Commission (“EEOC”) within 180 days of the commission of 
     the unlawful employment practice alleged herein. 

(b) A Notification of Right to Sue was received from the EEOC on March 13, 2015. 

(c) This complaint has been filed within 90 days of receipt of the EEOC’s Notification of 
      Right to Sue. 

Also alleged are animus towards a gender stereotype in violation of Title VII of the Civil Rights 

Act of 1964, retaliation, and disability discrimination.  Pursuant to 28 U.S.C. §1367(a), this 

Court also has jurisdiction over the pendent state law claims, including slander, because they 

are so related to the other claims as to form pendent jurisdiction of this Court as part of the 

same case and controversy under New York State Human Rights Law and the New York City 

Human Rights Law, N.Y.C. Admin. Code 8-502.   
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7. Plaintiff exhausted his administrative remedies by filing complaints with the EEOC, the New

York State Division of Human Rights ("SDHR"), and the New York City Commission on

Human Rights ("CCHR") regarding the misconduct alleged herein.

8. Prior to commencing this civil action, Plaintiff served a copy of this complaint on the New

York City Commission on Human Rights and the New York City Corporation Counsel

pursuant to N.Y.C. Admin. Code 8-502d.

9. This Court also has jurisdiction under 28 U.S. Code §1332 because there is complete diversity

between the plaintiff and the defendants and the amount in question is over $75,000.00. Venue

is proper in this Court as all of the acts occurred in New York County and the defendants are

present there.

PARTIES	  

10. The Plaintiff MATTHEW CHRISTIANSEN is a resident and domicile of the State of New

Jersey.  At all times relevant hereto he was and still is an employee of Defendants

OMNICOM GROUP, INC. and DDB.

11. At all times herein, Plaintiff, in the course of his employment with the Defendants, was an

openly gay male who had HIV, and he kept that medical condition private.  His HIV status

puts him in a group protected against the acts described herein under the relevant New York

State Human Rights Law and Federal and local New York City laws and ordinances.

12. The Defendant OMNICOM GROUP, INC. ("Omnicom"), upon information and belief, is

the parent company of Defendant DDB WORLDWIDE COMMUNICATIONS GROUP

INC. (“DDB”), and was and still is a corporation authorized to conduct business in the State

of New York, maintaining a place of business at 437 Madison Avenue New York, NY 10022.

The parent company, Defendant Omnicom, exercises extensive control over its subsidiary's,

Defendant DDB, operations and personnel decisions.  The parent and subsidiary companies

are considered as a single employer accountable for the discriminatory and other misconduct

alleged herein.

13. The Defendant DDB, upon information and belief, is a subsidiary of Defendant Omnicom,

and was and still is a foreign corporation duly organized and existing under and by virtue of

the laws of the State of California.  It is authorized to conduct business in the State of New

York, maintaining a place of business at 437 Madison Avenue New York, NY 10022.

14. Defendant JOE CIANCIOTTO, upon information and belief, is a resident and domicile of

the State of New York, and at all times relevant hereto was and is employed by Defendant
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DDB and Omnicom as an Executive Creative Director from 2011 and Chief Digital Officer 

from April, 2013 to date. 

15. Defendant PETER HEMPEL, upon information and belief, is a resident and domicile of the

State of New York, and at all times relevant hereto was and is employed by the Defendant

DDB as the CEO until June 24, 2014.

16. Defendant CHRIS BROWN, upon information and belief, is a resident and domicile of the

State of New York and is employed by the Defendant DDB as CEO since June 24, 2014.

FACTS

17. Defendant DDB is a worldwide marketing communications network owned by Defendant

OMNICOM, which is a global marketing and corporate communications network

(collectively, the “Corporate Defendants”).   OMNICOM is one of the world's largest

advertising holding companies with a market capital of $19.5 Billion Dollars1.  DDB’s

18. In or about April, 2011, Plaintiff MATTHEW CHRISTIANSEN commenced employment

with the Corporate Defendants as an Associate Creative Director.   His employment was based

upon an April 5, 2011 job offer letter from DDB that stated Defendant OMNICOM was the

parent of DDB that controlled MATTHEW’s health, retirement and other benefits.

19. At all times herein mentioned, Defendant JOE CIANCIOTTO was and is a supervisor with

immediate authority over Plaintiff as an employee of the Corporate Defendants, and

Defendants PETER HEMPEL and CHRIS BROWN supervised, managed and controlled

Defendant JOE CIANCIOTTO and the terms and conditions of Plaintiff's employment.

20. Since the filing of the State and Federal EEOC complaints by Plaintiff commencing October,

2014, all of the Corporate and the individual Defendants named herein have been represented

by counsel, have filed responses and have participated in a conciliatory mediation process by

their request to Plaintiff.  That conciliatory process included a mediation agreement, dated

June 10, 2015, executed by Defendants’ counsel on behalf of “Omnicom Group, Inc., DDB

Worldwide Communications Group, Inc., Peter Hempel, Chris Brown”(sic) and by

independent counsel for “Joe Cianciotto”.  All Defendants have and had notice of the charges

and opportunity to, and did participate in, several conciliation proceedings.

1	  http://www.forbes.com/companies/omnicom-‐group/	  	  (as	  of	  May,	  2015)	   A10
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A. Defendants’ Employee Handbook by Omnicom 

21. During all relevant times hereto,	  the	  Corporate	  Defendants maintained an “Employee

Handbook” regarding their employment policies and practices (the “Handbook”, this

Complaint uses the 2014 Handbook incorporating its 2011 policies).

22. The entire Handbook relates to policies promulgated by and involving Defendant Omnicom

For instance, at page 14 it states “As an employee of the Company, you have an obligation to

conduct business according to the Omnicom Code of Business Conduct…”.  It also lists Omnicom e-

mails and contact information for employee issues.

23. The Handbook at pages 8-10 defines “Sexual Harassment as “verbal, physical or

psychological conduct that denigrates or shows hostility toward an individual because of

his/her … sexual orientation, gender identity … disability or any other protected characteristic,

and that creates an intimidating, hostile or offensive work environment, unreasonably

interferes with an individual's work performance and/or adversely affects an individual's

employment opportunities.”

24. The Handbook describes sexual Harassment at pages 9 as:

• Unwelcome sexual advances - whether they involve physical touching or not
• Sexual epithets, slurs, jokes, written or oral references to sexual conduct, gossip regarding one's sex
• life; comments on an individual's body or comments about an individual's sexual activity,
• deficiencies or prowess
• Displaying sexually suggestive objects, pictures or cartoons
• Leering, whistling, brushing against the body, sexual gestures or suggestive or insulting comments
• Sending or circulating, whether in print or electronic form, literature or communications (articles,
• magazines or emails) of a sexual nature
• Inquiries into one's sexual experiences; and
• Discussion of one's sexual activities

25. The Handbook at pages 8-10 defines harassing conduct as “Epithets, Slurs, Negative

stereotyping, Threatening, intimidating or hostile acts that relate to …sexual orientation or

disability or any other protected category, Written or graphic material that denigrates or shows

hostility or aversion toward an individual or group because of … sexual orientation, gender,

identity … disability or any other protected characteristic and that is placed on walls, bulletin

boards, the internet, websites, blogs, etc. or elsewhere on the employer's premises, or

circulated in the workplace.”

26. The Handbook at page 10 states that when “corrective action is called for, such action may

include disciplinary measures up to and including “termination of the employment of the
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offender.” It further claims that employees must report harassment to Human Resources which 

will take action.  And it mandates that supervisors report any known harassment.	  

27. The Handbook contains a “Blog/Social Media Policy at pages 11-13 that prohibits

“inappropriate conduct” on personal social media such as Facebook.

28. Defendants blatantly ignore and continue to ignore their own corporate prohibitions, in

addition to Federal, State and City laws, and allowed Defendant Cianciotto to engage in a

discrimination campaign against the employees, including Plaintiff because of his disability,

gender stereotype and sexual orientation.  All of which created a hostile work environment.

B.  Defendants Know that Defendant JOE CIANCIOTTO’s History of 
      Harassing Employees and Ignored it to Permit a Pervasive Environment 

of Harassment. 

29. Defendants knew that Defendant JOE CIANCIOTTO violated the law as he harassed

employees sexually and in other ways according to previous complaints against him.

30. That harassment includes the following employee complaints against JOE:

-In about 2012, Employee Shawna Laken filed a Federal EEOC complaint after Defendants 

refused to acknowledge her complaints about JOE’s sexual harassment at the workplace.  Employee 

witnesses attested to the EEOC of the pervasive hostile environment at DDB and that their complaints 

to human resources and management were ignored for years.  Many complaints at exit interviews 

when employees left DDB were made verbally and in writing on the exit interview questionnaire 

about JOE, but Defendant Kempel and the other Defendants ignored them. 

  -JOE routinely targeted an employee at group meetings.  On a whiteboard in his office he would 

draw employees fornicating with offensive narratives about them, then call people in his office for a 

meeting to make everyone uncomfortable by observing their colleagues he drew.  

  - From 2012 to 2015, JOE victimized a gay male employee named Tabor Theriot who is disabled 

with cerebral palsey that gives him a slight limp.  Joe told him to the effect that “You have this 

creepster look and I don’t want anyone creeped out about you.”  Joe mocked Tabor as a gay man by 

stating to him many times “I feel like a gay man in a straight man’s body”, “Oh god, if only I was 

gay, I would sleep with you now” and “What are you doing tonight, call me some time.”  Tabor 

witnessed Joe harassing his colleague Megan Sheehan, and then after abusing her he asked her in 

front of everyone “Why are you always upset or always crying?”  Tabor heard stories about Joe 

sexually harassing Shawna Laken until she left because DDB ignored her complaints.  A former 

employee named Heidi Frank told Tabor that Joe threw a Pepsi can at her.  Joe insisted that before 
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starting a meeting the employees guess a song to win a chance to sleep with his wife because he said 

he hated her.  When Matthew guessed the song so the meeting could start, Joe said to everyone “How 

does it feel to be beat by the gay guy in the room?”   Tabor witnessed Joe saying to Matthew in front 

of everyone that “Your muscles are big” and “Everybody look at Matt’s muscles”.  Tabor confirms 

that Matthew would do anything to make Joe go away, and appease him to go away, which was a 

learned response everyone did knowing it was futile to complain about Joe.  Tabor was present in 

May, 2013 when Joe accused Matthew of AIDs after Tabor coughed at a State Farm meeting.   Joe 

went to Matthew and said he was sick and “It feels like I had AIDs, you know what that’s like Matt?”   

Tabor feared that Joe just disclosed a private medical condition about Matthew that no one knew and 

feared he would next attack Tabor the same way for being gay.   Tabor saw Matthew visibly upset 

from that, and subsequently told Tabor that Joe had no right to say that because many of his friends 

died from AIDs.  Tabor complained to Human Resources about Joe.  The response was more 

harassment by Joe bolting into a room where Tabor and his colleagues were in a meeting and Joe 

drew on the whiteboard Tabor on a female dog’s body peeing with the caption “Mush”.   Tabor 

complained to Wendy Raye and Stacey Mellus, Director of Digital Operations.  Ms. Mellus defended 

Joe as “Well, that’s just how Joe operates.”  A subsequent meeting had Joe say in front of everyone 

that he was not a good leader, nothing more. No apology to anyone for his harassment.  After that, 

Defendant Hempel approached Tabor and said “Are you going to be ok, we are going to get through 

this?”  Joe was not terminated and continued his harassment, including threats at meetings that he had 

to leave early because he was being investigated since someone complained about him.  Tabor 

confirms Joe created a Muscle Beach poster placing Matthew’s face on a woman’s body in a bikini on 

her back with her legs in the air to represent Matthew in the gay sexual receiving position as a 

submissive sissy.  Tabor confirms Matthew could not attend many employment meetings because he 

was very disoriented by Joe’s attacks against him as a gay man. It was understood that complaints 

about Joe would be ignored because Joe is friends with the Corporate Defendants.  Tabor did not 

know he could complain past human resources to an agency such as the EEOC.  Defendants also did 

not tell him he had that right when he complained to Human Resources.  Tabor knows that employees 

were always promised bonuses but they never received when promised. Tabor made a detailed 

complaint to human resources and others at Defendants’ office in the following e-mails: 

From: Tabor Theriot <Tabor.Theriot@ny.ddb.com> 
Date: July 16, 2013, 10:35:22 AM EDT 
To: Peter Nish <Peter.Nish@ny.ddb.com> 
Subject: FW: Follow Up 

Per our discussion, Fyi below/attached. There have been more instances like below since my return 
from vacation. Happy to share those if necessary. 
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-----Original Message----- 
From: Tabor Theriot  
Sent: Friday, June 21, 2013 12:07 AM 
To: Wendy Raye 
Subject: Follow Up 

Wendy - 

See below/attached for the info per your request. 

As discussed, the State Farm PM/Account team (myself, Veronica Parker, Kristi Diaz, Heidi Frank, 
Ayan Bhattacharyya, Bob Davies, Matthew Christiansen, Meredith Friedman) has a weekly Monday 
business mtg with Joe. On a weekly basis, Joe often makes explicit sexual comments geared toward 
both male and female team members and, on one occasion, Joe responded to a comment from a 
team member who suggested submitting a request through a PM (female), "Nobody is putting 
anything into that PM." 

On a number of occasions, I've worn business/business casual attire to the office and Joe has made 
comments referring to himself as the gayest straight guy you know and how I look sexually 
appealing, and, if he were gay, he'd like to have gay intercourse with me. On one occasion, he 
commented on my snappy wardrobe and said "It's growing a little..." 

Other examples are... 

Mid - October 2012 
- Joe referred to me as a "Creepster" creeping down the hallways, next day pulled me aside to 
apologize for the comment bc he felt bad for calling out my gate, (which is a result of my permanent 
disability) directly to me. 
- Asked SF team to "Name That Tune". One person guessed incorrectly. The second person 
guessed correctly - Joe replied to the first person "How does it feel to be beaten out by the gay guy" 
(SF Team referenced above) 

May 2013 
- Joe attended a full SF team mtg and pointed out that I had a cough. I replied it was a sinus 
infection. Joe started talking about how he was ill all weekend with cold/cough/sinus aches ad body 
aches, then said, "It feels like I have AIDS...you know what that's like, Matt." 

Tues 6/18 
2:45 pm mtg for State Farm AOL Tablet Magazine Review 
Attendees: Bob Davies, Matthew Christiansen, Amanda Millwee, Bobby Finger 
Notes: Joe walked into the mtg and proceeded to sketch the attached photo of my face on a dog's 
body urinating like a "female" dog. The person pictured in the attached photo is Bobby Finger. 
* The photo is still up on Bob and Matt's whiteboard on the 5th floor if you'd like to see it in person.

Please let me know if you need additional detail or want to set up follow up discussions, etc. 
----------------------------- 
Tabor J. Theriot 
Sr. Digital Project Manager 

DDB Worldwide 

Attached hereto as Exhibit “A” is Tabor’s Certification, dated June 18, 2015, which is incorporated 

herein in its entirety. 
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-‐Ryan Murphy started working at DDB in 2005 and left in 2014 as an associate creative director.  He 

is a gay male.  He was called in by the EEOC regarding the Shawn Laken case.  He understood that 

she complained about JOE and the hostile work environment and DDB tried to fire her in retaliation, 

so she left. He witnessed Joe harass Matthew since the first week he started there by approaching 

Ryan and repeatedly telling him that Matthew was effeminate and gay so he must have AIDs.  He told 

Ryan many times that Matthew was the “bottom in sex.  ” JOE would ask Ryan about gay sex and tell 

him how handsome he was and that if Joe was gay he would have sex with him.   Joe would discuss 

women’s anatomy in a derogatory manner.  Joe would photo shop employee’s faces on posters to 

make fun of them.  For instance, he took an Arab employee and put him on a flying carpet.  Ryan saw 

the Muscle Beach poster with Matthew on his back in a bikini and understood that to depict Matthew 

as a gay sissy.  Ryan said he complained about Joe to human resources that said they could not do 

anything.  Even after complaints, Joe would continue to sexually harass employees and create a 

pervasive hostile work environment that made it difficult to work there.  Ryan witnessed Matthew 

very uncomfortable at work and around Joe. Attached hereto as Exhibit “A” is Ryan Murphy’s 

Certification, dated June 18, 2015, which is incorporated herein in its entirety. 

-Andy Tarradath started working at DDB in 2010.  He witnesses an entire summer where JOE would 

take employees’ faces from Face Book and photo shop them on posters he would create to make fun 

of the employees.  Most of his pictures he drew were of men fornicating, and they always involved a 

gay employee.  He drew their penises and would post these on a whiteboard in his office to make 

employees uncomfortable at meetings he would hold there.  Andy witnessed in a group meeting Joe 

tell Luke that he looked like an AIDs patient because Luke got a buzz haircut.  In October, 2011, 

Andy returned to work after being sick for months and when someone told Joe Andy had pneumonia, 

Joe said “Well, be glad its not AIDs”, meaning if you are a gay man then you will get AIDs which 

implies reckless behavior.  Joe DDB would promote employees and give them more job 

responsibilities but would never pay the salary commensurate with the promotion.  Joe would give 

perverted Christmas presents to employees.  He gave Andy a leotard thong and another woman a 

President Obama statute with its penis out.  Joe would comment at meetings that he did not want his 

advertisements to be “too black or too gay” when Andy was present because Andy is a gay black 

male.  Employees never received the raise in salary they were promised or DDB would withhold it for 

months, in Andy’s case, 6 months, and they would not give him the retroactive pay for his promotion 

work.   JOE was the supervisor who could get their raises.  Employees knew not to complain about 

JOE because they felt powerless knowing DDB ignored their complaints.   Andy witnessed JOE 

abusing Shawna Laken by talking to her in an unprofessional and degrading manner.   She finally 

went to the EEOC and in about August, 2014 Andy was requested to speak to them regarding the 
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hostile environment there.  The employees did not know they had the option to go anywhere else but 

human resources and human resources never told them they could go to the EEOC when they 

complained about Joe.  Andy witnessed that Matthew was tense and uncomfortable around JOE.  

Andy saw the Muscle Beach poster and confirms JOE put Matthew on his back in a bikini with his 

legs in the air to make him a gay sissy.  Andy feared Joe would next accuse him of AIDs for being a 

gay man.  Attached hereto as Exhibit “A” is Andy’s Certification, dated June 18, 2015, which is 

incorporated herein in its entirety. 

31. Defendants protect Defendant JOE CIANCIOTTO’s unlawful conduct rather than protect the

employees he victimizes because he handles high paying client accounts. Upon information

and belief, one such account he is responsible for is the State Farm account estimated at $20

Million Dollars.

32. Defendants refuse to correct the situation by transferring Plaintiff away from Defendant

Cianciotto or terminating Cianciotto as the offender.  Instead, Defendants further victimize

Plaintiff by defending JOE and asking MATTHEW to leave his job after he complained

about the harassment.

C.  The Harassment Commences With Explicit Pictures Depicting Matthew 
      as a Shirtless Gay Man With an Erect Penis, Defecating and Urinating 
      to Mock Gay Marriage Equality 

33. Beginning about May, 2011, just one month after Plaintiff commenced employment under

Defendant JOE CIANCIOTTO’s supervision, CIANCIOTTO became openly resentful and

hostile towards Plaintiff because of his sexual orientation.

34. This animosity was expressed by the Defendant JOE CIANCIOTTO harassing, intimidating

and mistreating Plaintiff as a homosexual male by drawing offensive sketches and creating

other pictures of Plaintiff in a sexually suggestive manner, and circulating them in Defendants’

office and publishing them on Facebook for colleagues and others in Plaintiff’s industry to

view, as follows:

A. In May 2011, a sketch of a shirtless, muscle bound Plaintiff prancing around and his 
creative partner saying “I fucking hate you all" (Exhibit “B”).   

B. In May 2011, a picture of a shirtless, muscle bound Plaintiff on the body of a four 
legged animal with a tail and penis, urinating and defecating (Exh. B). 

C. In late June, 2011, a picture of his creative partner pumping a muscle bound Plaintiff 
with a manual air pump, giving Plaintiff an erect penis, while he states “I’m so pumped 
for marriage equality” and his creative partner states “I fucking hate being pumped”, 
meaning Bob is not homosexual and homosexual’s do not get “pumped” to get an erect 
penis (Exh. B). This picture was published and circulated at the same time that New 
York marriage equality for same-sex couples was publicly at issue. 

A16



	  11	  

D. In July 2011, a “Muscle Beach Party” poster had Plaintiff’s head attached to a female 
body, on his back in a bikini with his legs up in the air in the gay sexual receiving 
position displaying him as a sissy bottom (Exh. B). This was also posted to Defendant 
CIANCIOTTO’s Face Book page for years unbeknownst to Plaintiff until he 
discovered it in September, 2014 with his name tagged on the picture for thousands of 
people to see. 

D.  The Discrimination Includes Withholding Plaintiff’s Monetary Raises and 
       Refusing to Announce his Promotion 

35. In October, 2012, Plaintiff was promoted from associate creative director to creative director.

36. Defendants refused to pay Plaintiff the corresponding salary raise of $25,000 in 2012 despite

his promotion, withheld it from him for a year and Defendants refused to publicly announce 

that Plaintiff was promoted when everyone else received promotion announcements. 

E.  Defendant JOE CIANCIOTTO Publicly Accuses Plaintiff of Having AIDS 

37. In May, 2013, there was a Monday morning status meeting where some 20 people or more

attended for Defendant DDB’s State Farm account, including the account team, the Director of

Operations, the creative team, project managers, Plaintiff and his creative partner Bob, and

Defendant JOE CIANCIOTTO, who was then the Chief Digital Officer.

38. At that meeting, Tabor Theriot, a project manager, was sitting behind Plaintiff.  When he

coughed, Defendant JOE CIANCIOTTO commented that it sounded like a very bad cough.

and walked towards Plaintiff as he informed everybody that he was also ill all weekend with a

cold, cough, sinus and body aches. Then he sat beside Plaintiff, looked at him and said, “It

feels like I have AIDS. Sorry, you know what that’s like, Matt.”

39. Some of the persons present at that meeting were:

Veronica Parker-Hahn Account Supervisor   
Heidi Frank Account Exec        
Kristi Diaz Account Exec        
Stacey Mellus Director, Operations at DDB 
Tabor Theriot Project Manager        
Meredeth Friedman Project Manager        
Rachael Newell Art Director        
Megan Mitchell Art Director        
Melissa McCarthy Copywriter        
Brandon Hampton Copywriter        
Bobby Finger Copywriter        
Amanda Millwee Art Director        
Patrick Cannata Assoc Creative Dir.       
Bob Davies Creative Director 
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Joe Cianciotto Chief Digital Officer 

40. Plaintiff was ridiculed his entire life for being a gay male and now he was experiencing it all

over again at Defendants’ offices while the Corporate Defendants’ management, including

Hempel and Brown, ignored Defendant JOE CIANCIOTTO’s harassment.  That further

paralyzed Plaintiff with fear by having to relive the entire shameful experience now being

ridiculed by adults in senior positions in the corporate workplace, and by the very person,

Defendant JOE CIANCIOTTO who held his career and job at stake by having the ability to

promote, demote or fire MATTHEW CHRISTIANSEN.

41. Plaintiff was paralyzed with fear because he actually was HIV positive and he kept that fact

private.  He feared that human resources disclosed his private medical facts to Defendant JOE

CIANCIOTTO.

42. Upon information and belief, Defendants obtained knowledge of Plaintiff’s HIV status,

although they perceived it as AIDs, from their internal human resources records showing his

high monthly use of insurance for high cost prescriptions to treat his disability.  That in turn

raised their insurance premiums.  From that information, Defendants deduced that because

Plaintiff is a gay man using high insurance benefits monthly then he had AIDs.

43. Upon information and belief, that private medical information was disclosed to Defendant

JOE CIANCIOTTO who used it to publicly accuse and shame Plaintiff of having AIDs.

F.  The Harassment Continues 

44. After relating Mr. Tabor’s cough to Plaintiff having AIDS, Defendant JOE CIANCIOTTO

then drew the graphic picture of a female dog urinating with Mr. Tabor’s head on its body to

reinforce his position that anyone with a disease will be mocked at the office (Exhibit “C”).

45. In September, 2014, Plaintiff discovered a “Muscle Beach Party” poster depicting him in the

gay receiving position was published on Defendant JOE CIANCIOTTO’s Facebook page.

46. Some of Plaintiff’s professional colleagues on that Facebook posting who saw that picture are

as follows:

Wendy Raye The Director of Human Resources 
Barry Burdiak  Exec Creative Director on my account 
John Hayes Exec Creative Director  
Patti Dirker Morris The lead marketing client at State Farm.  
Tammy Miller White The primary digital client at State Farm.  
Jeff Greeneberg  Client at State Farm  
Tim Thomas Client at State Farm. 
Gustavo de Mello  Director of Strategy on Plaintiff’s account 

A18



	  13	  

Kim Brun  Account Supervisor on Plaintiff’s account 
R Lee Newell (Rachel) Art Director 
Megan Mitchell  Art Director 
Mario Azzi Art Director 
Hawley Tremblay  Executive Assistant 
Heather Gorman  Group Account Director 
Cassandra Anderson Creative Director 
Kimb Luisi Art Director 
Step Schultz Copywriter 
Veronica Parker-Hahn Account Supervisor 
Erika Amundson  Social Media Strategist 
Kelli Lane  Account Supervisor 
Staci Alfano Director of New Business 
Klane Harding  Copywriter 
Trac Nguyen Producer 
Lindsay Marano  Account Executive 
Heidi Frank Account Executive 
Tyler Kirsch Copywriter 
Lauren Brooks  Information Architect 
Ryan Murphy Art Director 
Sarah Ramey Producer 
Luke Carmody  Associate Creative Director 
Tont Bartolucci  Associate Creative Director 
Marilyn Kam Associate Creative Director 
Diego Rionda Art Director 
Marcia Murry Group Creative Director 

H.  Defendants Never Correct the Abuse and Instead Minimize It. Defendant JOE 
     CIANCIOTTO Admits to Plaintiff that He Has a Disorder of Fearing Communicable 
     Diseases. 

47. On or about June 26, 2013, Plaintiff met with Wendy Raye, former Director of Human

Resources of Defendant DDB. He complained that Defendant JOE CIANCIOTTO’s

drawings and public accusations that Plaintiff had AIDS were harassing and intimidating.

48. After that meeting, instead of correcting the hostile environment and ceasing the abusive and

intimidating conduct, Defendant JOE CIANCIOTTO approached Plaintiff and interrogated

him to discover whether he was the one who complained to human resources about JOE.

49. Plaintiff confirmed that he felt harassed by Defendant’s conduct, to which Defendant JOE

CIANCIOTTO justified his harassment and abuse towards Plaintiff by stating that he has a

severe phobia of communicable diseases such as AIDS and herpes, and he has severe

Attention Deficit Disorder.  He said it is so bad that his doctor advises him to carry around

cards in his pocket that read “AIDS” and “herpes” so he can pull them out and read them when

he starts to obsess about contracting these diseases.  He offered to play for Plaintiff a
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voicemail from his doctor where he revealed the recent results of an HIV test to show Plaintiff 

how fearful he was of having AIDS.  

50. Plaintiff was rendered even more helpless now knowing that Defendants prepared an

outrageous justification for Defendant JOE CIANCIOTTO’s misconduct that because he was

sick himself with a fear of communicable diseases then he can harass the employees, including

Plaintiff as a gay man whom JOE resented as people with communicable diseases.

I.     Defendants Refuse to Retract the AIDS Accusation Against Plaintiff and 
Further Harass Him by Refusing to Remove a Facebook Post Prohibited by the   
Employee Handbook Despite Plaintiff’s Protestations to Remove it. Then  
Defendants Deny to the EEOC that they had no Knowledge of Plaintiff’s Letters 
Objecting to the Post to Conceal Their Misconduct. 

51. After being interrogated by Defendant JOE CIANCIOTTO, on or about July 26, 2013, a

meeting was called with the CEO Defendant PETER HEMPEL, the Director of Human

Resources, and the Chief Creative Officer present.  Defendant JOE CIANCIOTTO gave a

broad apology to the effect of hoping that no one was offended by anything he did, but he

never addressed nor retracted his accusation that Plaintiff had AIDS, nor did he address his

years of publishing lewd pictures depicting Plaintiff as a gay man.

52. Defendant PETER HEMPEL was present at that meeting.  He gave a speech that DDB does

not tolerate inappropriate behavior, but he refused to acknowledge or retract the harassment

and AIDS accusation directed to Plaintiff.

53. After that meeting. Defendant JOE CIANCIOTTO

54. On October 21, 2014 and November 10, 2014, Plaintiff’s counsel sent letters to Defendants

Joe Brown and Joe Cianciotto requesting that the “Muscle Beach Poster” be removed from

Facebook because Plaintiff does not consent to his image being posted in that manner and that

posting violated Defendants’ DDB’s Employee Handbook terms.

55. In their staunch position to discriminate against and harass Plaintiff and to further shame and

humiliate him, Defendants refused to remove that post. Plaintiff’s counsel’s letters make it

clear to Defendants that the Facebook posting was distressing and explained that the

harassment he endured by Defendant JOE CIANCIOTTO made the posting more distressing.

Defendants chose to maintain the hostile work environment against Plaintiff by ignoring even
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his counsel’s not one, but TWO letters, insisted on keeping that improper posting public and 

would not remove it until Plaintiff complained to the EEOC. 

56. More disturbing and evident of the bizarre and callous environment Defendants support at the

workplace, when Plaintiff complained to the EEOC, Defendants denied to the EEOC that they

received any letters to remove the offensive poster.  After that false denial, the posting was

removed as late as January 27, 2015 for the public to see as long as possible despite the

distress it caused Plaintiff.

57. That poster was clearly objectionable and harassing considering the course of conduct directed

toward Plaintiff and it violated the terms of employment.  If not objectionable, Defendants

would not direct CIANCIOTTO to remove it; a direction made only after Plaintiff was forced

to complain to the EEOC that is investigating another harassment complaint against

CIANCIOTTO.

J.  Defendants Retaliate Against Plaintiff and Request He Leave his Employment 
     Solely Because He Filed EEOC Complaints. 

58. Plaintiff’s worst fears came true as on or about March 21, 2015, without any basis or

legitimate reason regarding Plaintiff’s work performance, Defendants’ counsel contacted 

Plaintiff’s counsel and requested that Plaintiff accept a 3 month severance to leave his 

employment. 

59. There is absolutely no legitimate reason for Defendants to request that Plaintiff leave his

employment.

60. Defendants request that he leave his employment rather than correct the situation and

terminate the real offender, Defendant JOE CIANCIOTTO, was meant to notify Plaintiff that

he is not wanted there because he is a gay man whom they perceive has AIDs and they prefer

to tolerate the unlawful discrimination and harassment by their employee Defendant JOE

CIANCIOTTO who has a history of harassment at the workplace rather than have a gay man

with AIDs work there.

61. Plaintiff’s above stated fears regarding retaliation if he complained about Joe’s behavior were

justified because when he finally complained to the Corporate Defendants after the May, 2013

incident then they concocted a justification that Joe’s own sickness and fear of AIDS led him

to victimize the Plaintiff and now they request that Plaintiff leave his job.

62. His fears were also justified because Defendants lied about receiving notice to remove Joe’s

offensive poster on Facebook to show Plaintiff his feelings and position were inconsequential

to them.  They only removed it after Plaintiff’s EEOC complaint raised that issue again
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because Defendants could not deny receiving a complaint that came directly from the EEOC, a 

federal government agency.   

63. His fears were also justified because after the EEOC complaint, on or about March 21, 2015,

Defendants’ counsel contacted Plaintiff’s counsel and requested that Plaintiff leave his

employment solely because of his complaints and not based on his work performance.

64. Remarkably, Defendants refuse to remove the actual culprit Defendant JOE CIANCIOTTO

who created and engaged in the discrimination campaign against Plaintiff.

65. After filing this complaint, Defendants circulated a company-wide e-mail stating the following

to make it appear that this complaint is false when it is not and falsely stating that Plaintiff

never made a previous complaint when he did:

From: Mark O'Brien <Mark.OBrien@ddb.com> 
Date: June 4, 2015 at 2:29:51 PM EDT 
To: Corporate <DDBCorporate@ny.ddb.com>, DDB NY <DDBNYEveryone@ny.ddb.com> 
Cc: Christie Giera <christie.giera@ddb.com> 
Subject: Re: Press Reports 

Media outlets are reporting about a recent harassment lawsuit filed against DDB New York.  The 
complainant, a current employee, alleges behavior that violated our policies.  The actions alleged 
in the lawsuit by the complainant took place years ago and the employee never filed a complaint 
with the Agency.  We believe the lawsuit is without merit and we intend to defend ourselves 
vigorously.  We are committed to a work environment free of harassment of any type and we 
encourage anyone who feels they have been subjected to behavior that violates our harassment 
policy to immediately report it to your supervisor or to human resources so that we may take 
appropriate action. 

As this is pending litigation, we are limited in the amount of information that we can share at this 
time.  Please refer any client or press inquiries to our Director of Public Relations, Christie Giera 
at (212) 415-2186 or to her email address above. 

Mark O'Brien 
President	  and	  CEO	  –	  North	  America 
DDB	  Worldwide 
437	  Madison	  Ave 
New	  York,	  NY	  	  10022 
Mark.OBrien@ddb.com 
O:	  212.415.2166 

K.       The Discrimination Continued up to January 27, 2015 When Defendants Refused to 
      Remove the Prohibited Poster.  All Statutes of Limitations Are Tolled Considering 

 the Discrimination and Harassment Caused Plaintiff Severe Emotional  
 and Physical Distress. 

66. The discrimination and harassment was continued, up to and including Defendants’ refusal to

remove the offensive Facebook poster until January, 2015 and including their request that he

leave their employment in March, 2015.
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67. Equitable tolling of all causes of action is warranted because Plaintiff suffered a combination

of physical and mental conditions directly related to the harassment and discrimination.

68. Plaintiff grew up in the mid-west and was repeatedly gay-bashed there.  That along with his

later discovery that he had HIV caused him to fear every day his possible death from that

disease.  That led to his diagnoses of post-traumatic stress disorder (“PTSD”).

69. His HIV status is an infirmity in itself that disables him physically by attacking his body and

rendering him sick and disabled and mentally by living in fear of dying any day from it.  His

PTSD compounds those infirmities.

70. Plaintiff moved to New York City to benefit from its tolerable atmosphere towards the gay

community and persons with HIV/AIDs, but was setback physically and mentally when

Defendants abused him in his workplace in a City he came to escape the same abuse.

71. Defendants abuse led Plaintiff to become despondent, hopeless and numb by going to work

every day and having to make believe the abuse was not happening in a corporate environment

run by such brand names as OMNICOM and DDB where one would never expect such

rampant harassment and hostility.

72. Plaintiff retreated during the abuse while he suffered physically and mentally from it,

including, but not limited to, increased anxiety, depression, sleeplessness, inability to eat,

headaches and social anxiety.

73. Plaintiff’s mental and physical condition, which is not limited to depression and anxiety from

the harassment and discrimination, is now exacerbated by any mention of his gay status and

HIV or AIDs.

74. Confirming the above statements in paragraphs 65-72, on March 30, 2015, Plaintiff was

evaluated by Dr. Stephen Reich, a licensed psychologist who diagnosed Plaintiff with chronic

PTSD, anxiety and depression, including intense fear, helplessness and horror that traumatized

Plaintiff, with exacerbated trauma because of Defendants misconduct alleged herein directed

at his sexuality and disability and perceived disability, among everything else alleged above.

75. Dr. Reich concluded that as a direct result of the “gay taunts and drawings” that Defendants

subjected him to from 2013 to 2015 that he was emotionally and physically unable to

complain as Defendants harassment caused Plaintiff to retreat and avoid.  Plaintiff instead

resorted to medication, including Xanax, and drinking, to numb the pain during the

harassment.

76. As a result of his physical and mental infirmities, Plaintiff was incapable of filing any

complaints against Defendants.
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77. All unlawful misconduct as alleged in the following causes of action was on a continuing basis

up until March 21, 2015 when Defendants requested that Plaintiff leave his employment in

retaliation for his EEOC complaints regarding their misconduct.

78. Because of Defendants’ misconduct as alleged herein, Plaintiff entered therapy.

FIRST CAUSE OF ACTION: Federal Disability HIV/AIDS Perceived 

79. All of the foregoing paragraphs are incorporated here as if set forth here in their entirety.

80. At all relevant times, Plaintiff has tested positive for Human Immunodeficiency Virus (HIV)

antibodies and is an individual with a “disability” as that term is defined in Section 3(2) of the

ADA, 42 U.S.C. §12102(2).

81. Defendants Omnicom and DDB (collectively, the “Corporate Defendants”) are New York

domestic and/or foreign corporations, with offices and principal places of business in New

York.

82. The Corporate Defendants are a “person” within the meaning of §101(7) of the ADA, 42

U.S.C. §12111(7), and §701(a) of Title VII of the Civil Rights Act of 1964, 42 U.S.C.

§2000e(a).

83. The Corporate Defendants are engaged in an “industry affecting commerce” within the

meaning of Section 101(7) of the ADA, 42 U.S.C. §12111(7), and Section 701(h) of the Civil

Rights Act of 1964, 42 U.S.C. §2000e(h).

84. Each of the Corporate Defendants employ 15 or more employees and is an “employer” within

the meaning of Section 101(5)(A) of the ADA, 42 U.S.C. §12111(5)(A).

85. Plaintiff is a “qualified individual with a disability” within the meaning of Section 101(8) of

the ADA, 42 U.S.C. §12111(8), in that Plaintiff is an individual with a disability who, with or

without reasonable accommodation, can perform the essential functions of the position of

creative director with DDB and Omnicom.

86. By refusing to provide Plaintiff his bonus and raise timely and in full, by permitting Plaintiff

to be harassed at the workplace by their supervisor Defendant Cianciotto’s pictures and

accusation of AIDs and by requesting Plaintiff to leave his employment without any basis

regarding his work performance after he complained to the EEOC and indicated that he

actually had HIV, and making work there intolerable, among all of the other above allegations

herein, including failing to remove Plaintiff from the offender Defendant Cianciotto or
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transferring Cianciotto away from the Plaintiff, the Corporate Defendants constructively 

discharged Plaintiff. 

87. The Corporate Defendants terminated Plaintiff because of his HIV status, particularly after

that was revealed and asked him to leave so Defendant Cianciotto could stay as he feared HIV

as a communicable disease.

88. The Corporate Defendants termination of Plaintiff’s employment on the basis of his HIV

status is a discriminatory action prohibited by Section 102(a) of the ADA, 42 U.S.C.

§12112(a).

89. The Corporate Defendants discriminatory conduct as to Plaintiff was taken with malice with

reckless indifference to the federally protected rights of Plaintiff.

90. The Corporate Defendants termination of Plaintiff’s employment on the basis of his HIV

infection has caused, continues to cause, and will cause Plaintiff to suffer substantial damages

for future pecuniary losses, mental anguish, loss of enjoyment of life, and other non-pecuniary

losses.

91. Pursuant to Section 107(a) of the ADA, which incorporates by reference Section 706 of the

Civil Rights Act of 1964, and 42 U.S.C. §2000e-5, Plaintiff is entitled to injunctive relief

enjoining Defendants from engaging in any further prohibited discrimination against Plaintiff

on the basis of his HIV status.

92. Pursuant to 42 U.S.C §1981a, Plaintiff is entitled to recover compensatory damages, including

future pecuniary losses, emotional pain, suffering, inconvenience, mental anguish, loss of

enjoyment of life and other non-pecuniary losses.

93. Pursuant to 42 U.S.C §1981a, Plaintiff also is entitled to recover punitive damages from

Defendants because they acted with malice or with reckless indifference to the federally

protected rights of Plaintiff.

94. Pursuant to Section 505 of the ADA, 42 U.S.C. §12205, Plaintiff is entitled to attorney’s fees,

including litigation expenses and the costs of this action.

SECOND CAUSE OF ACTION:  Title VII Stereotypical Animus 

95. All of the foregoing paragraphs are incorporated here as if set forth here in their entirety.

96. Plaintiff suffered harassment, abuse, discrimination, was forced to work in a hostile work

environment and faced adverse employment actions as a result of Defendant Cianciotto’s

animus toward Plaintiff’s exhibition of behavior considered to be stereotypically inappropriate

for men.
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97. All other Defendants named herein supported, condoned and allowed the animus to continue

by ignoring the disgusting, bizarre and outrageous drawings Defendant Cianciotto published in

the office, and all Defendants refused a retraction regarding the AIDs statement directed to

Plaintiff, but instead asked Plaintiff to leave his job.

THIRD CAUSE OF ACTION: Federal Constructive Discharge

98. All of the foregoing paragraphs are incorporated here as if set forth here in their entirety.

99. The Corporate Defendants and Defendants Hempel and Brown deliberately created

intolerable work conditions for Plaintiff by knowing the Defendant Cianciotto bullied Plaintiff

with his bizarre sketches directed to Plaintiff’s sexuality which had no rational relation to

Defendant Cianciotto’s nor anyone’s work there and his AIDs accusation against Plaintiff, and

then all Defendants insist on forcing Plaintiff to work with Defendant Cianciotto as his

supervisor knowing Cianciotto admits he has a sickness of fearing communicable diseases

which correspondingly he resents gay men.

100.  That resentment is clear as Defendant Cianciotto’s harassment directed towards 

Plaintiff has an evil and malicious purpose as evidenced by his disturbing pictures, Facebook 

posting, accusing Plaintiff of AIDs and everything else as alleged herein where Defendants 

choose to ignore Defendant Cianciotto’s evil motives directed at a gay man.  

101.  In efforts to cover-up his resentment towards homosexuals, Defendant Cianciotto 

claims that he supports the gay community or he gave Plaintiff positive work evaluations fail 

as his feigned gay support is contradicted by his overt actions of humiliating, harassing and 

bullying Plaintiff as a gay man, accusing him of AIDs, refusing to get him his monetary raise 

and refusing to dignify Plaintiff as a human being by ignoring his request to remove the 

Facebook post that had not business being published publicly.   

102. Defendants’ contempt and scorn towards Plaintiff as a gay man deserving of no rights 

is obvious when they even lied to the EEOC that they never received notice of Plaintiff’s 

requests to remove the offensive Facebook post, then they demand he resign after he 

complains to the EEOC. 

103.  Defendants discriminated against and constructively discharged Plaintiff because of 

his opposition to the disability discrimination in violation of 42 U.S.C. §12203 and under 42 

U.S.C. §2000e-3 by requesting he resign without any basis, and only after he reported the 

Defendants’ misconduct to the EEOC. 

104. Defendants unreasonably failed to take corrective action to either terminate Defendant 

Cianciotto or remove him as Plaintiff’s supervisor, and instead Defendants made the 

conditions more intolerable and force Plaintiff to work with this admittedly sick and 
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unprofessional man.  When Plaintiff did not resign, Defendants contacted his counsel to 

request that he resign. 

FOURTH CAUSE OF ACTION: NY CLS Exec §290 et. seq. Sexual Orientation 
Discrimination 

105.     All of the foregoing paragraphs are incorporated here as if set forth in their entirety. 

106.   Throughout the course of Plaintiff’s employment with Defendants, Plaintiff has endured 

outrageous and severe harassment on account of his sexual orientation. 

107.  The harassment and abuse plaintiff was forced to endure, on account of his sexual 

orientation, was in willful violation of the New York Human Rights Law, N.Y. Exec. Law 

290, et seq. 

FIFTH CAUSE OF ACTION: NY CLS Exec §296 Disability Discrimination 

108.  All of the foregoing paragraphs are incorporated here as if set forth in their entirety 

109.  The harassment and abuse Plaintiff was forced to endure by Defendant Cianciotto 

perceiving Plaintiff to have AIDs because he was an effeminate gay man is detailed 

hereinabove, to the point Defendants request Plaintiff to leave on account of his HIV disability 

while they retain JOE, and they perceive him with AIDS constitutes an unlawful 

discriminatory practice in willful violation of the New York Human Rights Law, N.Y. Exec. 

Law 290, et seq. 

SIXTH CAUSE OF ACTION:  NYC Human Rights Law Harassment 

110. All of the foregoing paragraphs are incorporated here as if set forth in their entirety. 

111. Plaintiff was forced to work in a hostile and abusive work environment. 

112. Plaintiff was continually, routinely and frequently subjected to offensive, vulgar and crude 

comments and pictures depicting his sexual orientation by Defendants. 

113. The offensive, vulgar and crude comments and pictures were directed at Plaintiff because 

of his sexual orientation and disability.  

114. The outrageous harassment was both unwelcome and pervasive. 

115. The Corporate Defendants knew or should have known about the harassment yet failed to 

take any action designed to stop it. 

116. The harassment and abuse Plaintiff was forced to endure, on account of his sexual 

orientation and disability was in willful violation of the New York City Human Rights Law, 

N.Y.C. Admin. Code 8-101,8-107et seq. 
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SEVENTH CAUSE OF ACTION: Aiding & Abetting 

117. All of the foregoing paragraphs are incorporated here as if set forth in their entirety. 

118.   The Defendants by engaging in the conduct described above, incited, compelled, aided and 

abetted in the violation of the New York Human Rights Law, N.Y. Exec. Law 290, et seq. and 

New York City Human Rights Law, N.Y.C. Admin. Code 8-101, et seq. 

EIGHTH CAUSE OF ACTION: Slander PER SE 

119.   All of the foregoing paragraphs are incorporated here as if set forth in their entirety. 

120. At the May, 2013 business meeting with some 20 colleagues and other professionals in 

Plaintiff’s industry present, Defendant Cianciotto falsely stated and imputed that Plaintiff had 

AIDs when he does not.  Plaintiff also discovered in Mat, 2015 for the first time that 

Defendant Cianciotto routinely accused him of having AIDs to another employee named 

Ryan. 

121. In addition to these false statements of accusing him of a communicable disease he does not 

have, it was meant to and clearly did expose Plaintiff to hatred, contempt, ridicule, and 

obloquy because it falsely accuses and depicts Plaintiff as having a disease most people fear. 

122. The statement was so understood by those who heard it that Plaintiff has a communicable 

disease of AIDs. 

123. The defamatory statement was published with reckless disregard for the truth of the matter, 

and Defendants knew at the time the statement was made that it was false and injurious to 

Plaintiff as they had no proof he had AIDs.  

124. The defamatory statement was intended by Defendants, and each of them, to directly injure 

the Plaintiff with respect to his reputation, character and business. 

125. Defendants, and each of them, jointly or separately, without due regard for the truth, falsity, 

or malicious nature of the statement, refused to publicly retract it. 

126. As a consequence of the foregoing misconduct of the Defendants, Plaintiff has been injured 

in his good name and reputation as a creative director in the general industry, he has suffered 

great pain and mental anguish and has been held up to ridicule and contempt by coworkers, 

acquaintances and the public. 

127. By engaging in the misconduct alleged above, the Defendants each engaged in “despicable” 

conduct with the willful and conscious disregard for the rights of plaintiff.  Defendants were 

aware of the probable dangerous consequences of their misconduct and willfully and 

deliberately failed to avoid those consequences, including subjecting Plaintiff to cruel and 
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unjust hardship, in conscious disregard of plaintiff’s rights. Thus, an award of exemplary and 

punitive damages is justified. 

128. That as a consequence of the foregoing misconduct of Defendants, the career and future 

employability of Plaintiff has been damaged in an amount exceeding $ 20,000,000.00. 

NINTH CAUSE OF ACTION: Emotional Distress  

129. All of the foregoing paragraphs are incorporated here as if set forth in their entirety. 

130.  Defendants openly and flagrantly engaged in outrageous offensive conduct and verbal 

abuse directed at Plaintiff. 

131. The Corporate Defendants and Defendants Brown and Hempel were aware of, tolerated and 

condoned the offensive conduct that Defendant Cianciotto subjected Plaintiff to and 

disregarded the substantial possibility that the offensive, outrageous conduct and language 

would cause Plaintiff severe emotional distress. 

132.  Defendants disregarded the substantial probability that their conduct, comments and 

language would cause Plaintiff severe emotional distress. 

133. Defendants’ conduct has been so outrageous in character, and so extreme in degree, as to go 

beyond all possible bounds of decency, and to be regarded as atrocious, and utterly intolerable 

in a civilized society. 

134. Defendants’ conduct was more than mere insults, indignities and annoyances but was so 

shocking and outrageous as to exceed all reasonable bounds of decency of permitting 

personal attacks upon Plaintiff by the offensive pictures to the point that Defendant Joe 

Cianciotto publicly accused Plaintiff of having AIDs because he is a gay man while the 

Corporate Defendants shielded Defendant Cianciotto’s misconduct with the excuse that he 

himself is a sick man who fears communicable diseases, then continued their indifference to 

Plaintiff by lying that they never received his notices to remove the Facebook posting and 

then asked him to resign after he complained to the EEOC.  

135. As a result of Defendants’ conduct, Plaintiff has suffered, among other consequences, 

conscious pain and suffering, physical injury, great mental distress, great emotional distress, 

depression, sleeplessness, shock, fright, humiliation and anxiety.  

TENTH CAUSE OF ACTION: Negligent Supervision/Retention of an Unfit 
Employee 

74. All of the foregoing paragraphs are incorporated here as if set forth in their entirety.

75. The Corporate Defendants had a duty to provide Plaintiff with a safe workplace, free of

discrimination and harassment. 
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76. The Corporate Defendants had both actual and imputed knowledge of the Defendant Joe

 Cianciotto’s harassing, discriminatory acts and statements towards another co-worker prior to 

his unlawful conduct directed to Plaintiff and had actual and imputed knowledge of his similar 

unlawful conduct while he engaged in the harassing, discriminatory acts and statements towards 

Plaintiff, and the undue risk of harm to which they were exposing Plaintiff. 

77. Despite the foregoing, the Corporate Defendants failed to take adequate steps to determine the

fitness of Defendant Joe Cianciotto, failed to adequately supervise him and deliberately

retained him.

78. As a proximate result of Defendants’ duty to supervise, Plaintiff has been injured and has

incurred damages thereby. 

79. The actions of the Corporate Defendants were wanton and reckless, with malice and without

reason or basis and were arbitrary, capricious, and unfounded.

ELVENTH CAUSE OF ACTION:  BREACH OF CONTRACT

80. All of the foregoing paragraphs are incorporated here as if set forth in their entirety.

81. In April of 2011, Plaintiff was hired at DDB as an Associate Creative Director for $180,000

with the verbal promise to be reviewed for a promotion to Creative Director in 18 months. 

82. In October 2012, Plaintiff was  promoted to Creative Director (“CD”) with more

responsibilities and verball promised by Defendants that came with a raise in salary. 

83. Over the course of the next year, Defendants omitted the raise from each pay period check.

Plaintiff would follow-up with  with Defendants CINACIOOTO and HEMPEL for information 

regarding his promised raise, but Defendants avoided responding.  

84. The following are some communications Plaintiff made to enforce the promise of his raise:

March 28, 2013 EMAILS:  Plaintiff’s partner sent CIANCIOTTO a calculation of lost wages
from the day of review to the first day of 2013, explaining the verbal promise of salary increase in 
October, 2012, and Plaintiff expecting a raise of some $25,000.00 based on that date.  

June 14, 2013 EMAIL: Plaintiff asks CIANCIOTTO about the raise. 

June 26, 2013 EMAIL: Human Resources’ Wendy Raye informs that Defendant HEMPEL 
was working on Plaintiff’s raise as :	  “Matt—I	  spoke	  with	  Peter	  Hempel	  and	  he	  wanted	  me	  to	  assure	  
you	  that	  he	  is	  working	  on	  your	  and	  Bob	  Davies	  salary	  increases.	  
This	  is	  not	  an	  easy	  task	  but	  you	  guys	  are	  his	  priority.	  W-‐“	  

August 26, 2013 EMAIL:  Wendy Raye apologizes that the raise is taking so long and 
confirms that Defendant HEMPEL was submitting a request. 

September 30th, 2013 EMAIL: Plaintiff emails Defendant HEMPEL for an update. 
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85. Defendants breached their promise to pay Plaintiff his salary increase for an entire year from

October, 2012 since he was promoted to October, 2013. 

86. On October 31, 2013, Plaintiff received a check with a pay increase of  $25,000.00 which was

withheld for an entire year before when he was actually promoted and promised that raise. 

87. Plaintiff is damaged from Defendants’ breach of their promise by working in a promoted

position with more responsibility on the promise of being paid more but never paid such for an entire 

year while he worked in the promoted position based upon that promise of a raise.  Plaintiff is due all 

retroactive pay of the $25,000 from October, 2012 to the date he is paid. 

TWELFTH CAUSE OF ACTION:  VIOLATIONS OF LABOR LAW §§190-198 

88. All of the foregoing paragraphs are incorporated here as if set forth in their entirety.

89. Plaintiff brings this cause of action under §190 et seq. He was promised by Defendants a pay

increase for his promotion but never was paid the increase upon being promoted.  Plaintiff is an 

employee and the pay increase is wages as both are defined in §190. 

82. All attorney fees and costs and penalties under §190 et seq. are demanded in this action.

DAMAGES AS TO ALL CLAIMS 

 As a result of all of the Defendants’ conduct alleged herein Plaintiff has suffered, among other 

consequences, conscious pain and suffering, physical injury, great mental distress, great emotional 

distress, depression, sleeplessness, shock, fright, humiliation and anxiety and his career and future 

employability is damaged by his colleagues and other professionals believing, questioning or 

suspecting that Plaintiff has AIDs wherein Plaintiff will never know if he is denied future 

employment because of that fear of third parties.  He is effectively prevented from leaving his 

present employment because he may never get hired again, and is maliciously forced by 

Defendants to continue to work under Defendant Joe Cianciotto in their hopes that Plaintiff will 

leave.  By engaging in the misconduct alleged above, Defendants each engaged in “despicable” 

conduct with the willful and conscious disregard for the rights of plaintiff. Defendants were aware 

of the probable dangerous consequences of their misconduct and willfully and deliberately failed 

to avoid those consequences, including subjecting plaintiff to cruel and unjust hardship, in 

conscious disregard of plaintiff’s rights. Thus, an award of exemplary and punitive damages is 

justified.  
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 WHEREFORE, on all of the above counts, Plaintiff demands the following relief, including 
the relief as permitted under any statutory count alleged above: 

That Defendants are permanently and forever enjoined from any further prohibited discrimination 
against Plaintiff, 

That Plaintiff is awarded compensatory, actual, and special damages in an amount to be 
determined at trial in this matter and as requested in the above causes of action, including $20 
Million Dollars with respect to the Libel, 

That Plaintiff is awarded punitive damages in an amount to be determined at trial in this matter, 

      That Plaintiff is awarded his attorney fees, including litigation expenses and costs pursuant to      
      Section 505 of the ADA, 42 U.S.C. §12205 and all other counts alleged herein above that permit    
      fees, costs and expenses, and 

Such other and further relief as the Court deems just and proper. 

Dated:   June 22, 2015         Yours, etc 
LAW OFFICES OF SUSAN CHANA LASK 

___________________________ 
BY:  Susan Chana Lask, Esq.  
Attorney for Plaintiff  
244 Fifth Avenue, Suite 2369  
New York, NY 10001 
(917) 300-1958 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
__________________________________    
MATTHEW CHRISTIANSEN,           15 Civ. 3440 (KPF) 

Plaintiff,         
 -against- 

     DECLARATION OF 
OMNICOM GROUP, INC., DDB         RYAN MURPHY 
WORLDWIDE COMMUNICATIONS  
GROUP INC., JOE CIANCIOTTO, 
PETER HEMPEL and CHRIS BROWN,  

Defendants.      
________________________________________ 

RYAN MURPHY certifies as follows: 

1. I am over the age of 21, live in Brooklyn, New York and am a gay male. I worked at DDB
from February 2005 to March of 2014.  Joe Cianciotto was my direct supervisor for about the 
last 6 years of that time.  

2. I witnessed Joe create a hostile workplace on a number of levels, including sexuality, gender,
gender expression, race, national origin, religion and disability. I complained to Wendy Raye in 
Human Resources over the last few months of my employment. I did not complain before then 
out of fear of repercussions to my job because Joe was my supervisor. Joe often talked about his 
power to fire people who he thought had crossed him. 

3. The EEOC contacted me in about July, 2014 to discuss a female employee’s complaints about
the hostile workplace she experienced at DDB. She was pursuing a wrongful termination case. 
She had complained about Joe’s sexual comments at an offsite shoot and was fired soon after. I 
witness countless incidents where Joe had made sexually inappropriate comments directed 
towards female coworkers. Many female colleagues complained to me about it, but expressed 
hopelessness about complaining. 

4. Because I am gay, I received a daily interrogation from Joe about gay sex and how it worked.
To target me as a gay man, Joe would say in front of other employees that I took children to my 
cabin in Pennsylvania and had sex with them and killed them.  

5. Joe talked about sex inappropriately all the time. He would ask Ryan about gay sex. If there
were 10 people in his office, he would ask the men “You do anal” or ask the women “You give 
blow jobs, right.”  

6. When Matthew Christiansen I witnessed Joe repeatedly asking about his sexuality and
accusing him of having AIDs and speculating about his HIV status. When Matt first started 
working at DDB Joe approached me and repeatedly asked me if he [Matt] had HIV. He asked 
“Yes, you’re gay, but Matt is super gay, he sleeps with everyone. He must have HIV, right?” Joe 
told me that Matthew was a stereotypical gay who talked and dressed gay. Joe would also refer 
to Matt as a “poof”, which is a British word for a gay man, or a fairy. Joe repeated asked if 
Matthew was a “bottom”, or submissive during sex, and frequently asked me to identify bottoms 

A35



A36



UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
__________________________________    
MATTHEW CHRISTIANSEN,           15 Civ. 3440 (KPF) 

Plaintiff,         
 -against- 

     DECLARATION OF 
OMNICOM GROUP, INC., DDB       TABOR THERIOT 
WORLDWIDE COMMUNICATIONS  
GROUP INC., JOE CIANCIOTTO, 
PETER HEMPEL and CHRIS BROWN,  

Defendants.      
________________________________________ 

TABOR THERIOT certifies as follows: 

1. I am over the age of 21, live in New York and am a gay male.  I worked at DDB from

October, 2012 to March of 2015.  Joe Cianciotto managed me during that time.  Matthew was 

my creative director on the State Farm account. 

2. Joe was obscene, a bully and unprofessional.  In a group meeting, a woman asked to make

her requests for a project to another female employee, and Joe said “No one is putting anything 

into that project manager” with a hand gesture to make it clear that he meant putting it into her 

body, her physical self. I heard stories about Shawna Laken leaving because Joe sexually 

harassed her.  I witnessed Joe harassing other females until they would cry, then he would 

humiliate them for crying.  One female co-worker told me he threw a Pepsi can at her once.  I 

witnessed Joe running down the hallways screaming for no reason except to make a scene to let 

us know he was around.  I was born with cerebral palsy that caused a permanent limp.  Joe made 

fun of my disability by calling me a “creepster lurking around the creative department” and that I 

had a “creepster look” and he did not want me to creep out the other employees.  

3. Joe would constantly tell me, “I feel like a gay man in a straight man’s body” and “Oh god, if

only I was gay, I would sleep with you now”, or other times, “What are you doing tonight, call 

me sometime.”  On a number of occasions, Joe said to me that he is the “gayest straight guy you 

know,” that I look sexually appealing to him, and, if he were gay, he would have gay intercourse 

with me. On one occasion, he commented on my snappy wardrobe and said "It's growing a 

little...”, meaning his penis.  His behavior was pervasive and offensive, but we all operated under 

an unspoken fear because we knew corporate would not do anything to Joe. Employees were 

very distressed under this environment.  
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4. I witnessed Joe bully Matthew.  Matthew appeared to remain calm and professional, but it

was obvious that Matthew was deeply disturbed by Joe’s harassment.   Joe would embarrass 

Matthew in front of colleagues by saying “Everyone, look at Matt’s muscles” and tell Matthew 

how big his muscles were.  It was obvious that Matthew never felt comfortable being around Joe. 

Joe often talked about his personal life to the employees and about how much he disliked his 

wife and was sure she wanted to divorce him.  He said he stayed in the office to avoid his family, 

then he would abuse everyone there because of his personal issues.  During my first week at 

work, Joe turned played a song on his computer during a meeting with many of my colleagues 

and insisted that before he starts the meeting that we guess the song to win a prize to sleep with 

his wife because he said he hates her. To get the meeting started, Matthew guessed the song and 

Joe mocked him to everyone as “How does it feel to be beat by the gay guy?”   

5. At a State Farm May, 2013 meeting with some twenty people present, I coughed, then Joe

said he had a nagging cough too, and he looked directly at Matthew and said “It feels like I have 

AIDs. You know what that’s like, Matt.”  I saw Matthew turn red and he was visibly upset. I 

thought that Joe had just divulged Matthew’s private medical information and I was concerned 

that Joe would next accuse me of AIDs since I was also gay. I was shocked that Joe accused 

someone of a health risk; whether it was true or not, it affirmed to me that Joe had a complete 

disregard for any employee’s life.  Subsequently, Matthew told me that he was very upset 

because he had many friends who lived with and died of AIDs, and he was horrified that Joe 

would mock gay men as having AIDs.   

6. I saw pictures of Matthew that Joe would draw to mock him as a gay man.  I thought it was a

compete disregard for humanity.  In no uncertain terms, I believe the Muscle Beach poster Joe 

created with Matthew in a bikini on his back with his legs in the air was meant to depict him as a 

gay submissive sissy.  There were many meetings that Matthew did not attend because he was so 

disoriented by Joe’s attacks on his sexuality and being accused of having AIDs.  

7. Joe barged into a meeting I was attending at DDB in June 2013 with about four co-workers

and he drew a picture of me on a female dog’s body urinating with a co-employee on my back, 

captioned “Mush”. I was very upset by that action.  

8. People who worked directly with Joe for a decade at DDB always defended him when people

would complain saying, “Well, that’s just how Joe operates so we have to do what we have to 

do”, meaning put up with it.  In June of 2013, I complained to Wendy Raye of Human Resources 

about Joe’s harassment.  She told me “I am sorry you are going through this” and she told me 

while they investigate my complaint I would have to remain working with Joe and she asked “are 
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you comfortable with that?”, but provided no alternative for me. At some point thereafter, a 

meeting was held where Joe briefly said he may not have been handling himself in the most 

professional way, but no apology for his abuse was made.  Peter Hempel approached me and said 

“Are you going to be OK?  We are going to get through this.” I believed I was to get fired for my 

complaints because DDB was not firing Joe for his egregious behavior, which was frightening 

and pathological, yet DDB would not do anything when we complained. 

9. Joe continued his abuse after that.  He would make lewd comments to the employees.  He

was so disgusting, he would talk about his “shitting” in hotels and breaking their toilets. At 

meetings he would intimidate us by saying he had to leave early because he was being pulled 

into executive level meetings and he was in trouble or that he was being closely monitored.  

10. Although I complained to DDB, no one there ever told me I could complain to a third party

such as the EEOC.  I never knew that was an option and if I knew I would have complained there 

too.  Because the entire digital creative department specific to State Farm funneled through Joe, 

we feared him as he held our careers in his hands, so we had to accept his bullying until we could 

find other jobs because DDB made it clear they would not do anything to him.  

Pursuant to 28 U.S.C. §1746, I declare under penalty of perjury that the foregoing is true 
and correct. 

Dated:  June 18, 2015 ______________________________ 
TABOR THERIOT 
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

MATTHEW CHRISTIANSEN,

Plaintiff,

-against-

OMNICOM GROUP, INC., DDB WORLDWIDE
COMMUNICATIONS GROUP, INC., JOE
CIANCIOTTO, PETER HEMPEL and CHRIS
BROWN,

Defendants.

15 Civ. 3440 (KPF)

NOTICE OF MOTION

PLEASE TAKE NOTICE that, upon the accompanying Memorandum of Law, dated

July 31, 2015, and Declaration of Daniel A. Feinstein, dated July 31, 2015, and exhibits attached

thereto, Defendants Omnicom Group Inc., DDB Worldwide Communications Group Inc., Peter

Hempel and Chris Brown (collectively, “Defendants”), by their attorneys, Davis & Gilbert LLP,

will move this Court, before the Honorable Katherine Polk Failla, at the United States District

Court, Southern District of New York, 40 Foley Square, Courtroom 618, New York, New York

10007, at a date and time to be determined by the Court, for an Order pursuant to Federal Rules

of Civil Procedure 12(b)(1) and 12(b)(6) granting Defendants’ Motion to Dismiss Plaintiff’s First

Amended Complaint in its entirety, with prejudice, and granting such other and further relief as

may be just and proper.
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Dated: New York, New York
July 31, 2015

Respectfully submitted,

DAVIS & GILBERT LLP

By: /s/ Howard J. Rubin
Howard J. Rubin
Daniel A. Feinstein
Shira Franco

1740 Broadway
New York, New York 10019
(212) 468-4800
hrubin@dglaw.com
dfeinstein@dglaw.com
sfranco@dglaw.com

Attorneys for Defendants Omnicom Group
Inc., DDB Worldwide Communications
Group Inc., Peter Hempel and Chris Brown

A46



A47



A48



A49



EXHIBIT A

A50



A51



A52



A53

EXHIBIT B



EXHIBIT C

A54



EXHIBIT D

A55



A56



A57



A58



A59



A60



A61



A62



A63



A64



A65



A66



A67



A68



EXHIBIT E

A69



A70



EXHIBIT F

A71



A72



A73



EXHIBIT G

A74



A75



1

From: SCL <susanlesq@verizon.net>

Sent: Wednesday, July 22, 2015 5:09 PM

To: Kong, Judith

Subject: Re: Anonymous v. Omnicom Group Inc. et al, Case No. 1:15-cv-03440-KPF

Ms.Kong, 

Are you admitted in the SDNY? 

Susan Chana Lask, Esq. 
www.appellate-brief.com 
917.300-1958 

This e-mail is confidential and intended for a specific recipient.  If received in error, please notify the sender and delete. 

From: "Kong, Judith" <jkong@dglaw.com> 

Date: Wednesday, July 22, 2015 at 5:06 PM 

To: "scl@appellate-brief.com" <scl@appellate-brief.com>, "Susan Chana Lask, Esq." <susanlesq@verizon.net> 

Cc: "Rubin, Howard" <HRubin@dglaw.com>, "Gilman, Gregg" <GGilman@dglaw.com>, "Feinstein, Daniel" 

<DFeinstein@dglaw.com>, "Franco, Shira" <sfranco@dglaw.com> 

Subject: Anonymous v. Omnicom Group Inc. et al, Case No. 1:15-cv-03440-KPF 

Counsel: 

Based on the discussions during the pre-motion conference yesterday, several issues were raised with respect to certain 

of the claims alleged in Plaintiff’s First Amended Civil Complaint (the “Amended Complaint”).  Per Judge Failla’s 

instructions to the parties to confer and engage in meaningful discussions regarding the continued viability of such 

claims, please let us know which causes of action, if any, are being withdrawn by Plaintiff, so that we do not unduly 

burden Judge Failla by addressing them in our motion to dismiss.  If we do not receive a response from you by 12:00 

p.m. (noon) on Monday, July 27, 2015, specifically indicating which causes of action (if any) will be withdrawn, we will 

be moving to dismiss all of the claims in the Amended Complaint.   

Additionally, you represented to the Court during the pre-motion conference on Tuesday that the New York State 

Division of Human Rights (“DHR”) complaint filed in connection with the  Fourth, Fifth, Sixth, and Seventh Causes of 

Action asserted in the Amended Complaint (the “state and city claims”) have been dismissed for administrative 

convenience by the DHR and that such dismissal constituted grounds to proceed with the state and city claims in this 

action.  After the conference, we spoke to you and showed you the most recent (and only) document we have received 

from the DHR in this regard, stating that the DHR is “contemplating dismissing [Plaintiff’s] complaint for administrative 

convenience” and inviting Defendant / Respondent DDB (“DDB”) to respond with any objections within 15 days of the 

DHR’s letter (see attached) (emphasis added).  DDB objected to the dismissal of Plaintiff’s complaint with the DHR within 

the 15-day time frame and has not received further communications from the DHR since.  (DDB’s objection, filed with 

the DHR on or around March 24, 2015, is attached for your reference).  Based on our conversation with you, it is our 

understanding that you have not received a dismissal of Plaintiff’s DHR complaint.  Please confirm that you have not 

received a document from the DHR indicating that the DHR complaint was in fact dismissed for administrative 

convenience. If that is the case we expect that you will withdraw the claims that are based on the fact that there has 

been such a dismissal and that you will inform the judge of the correct version of the facts so that the record before the 

Court is corrected.    

EXHIBIT H
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From: SCL <susanlesq@verizon.net>

Sent: Wednesday, July 22, 2015 5:38 PM

To: Rubin, Howard; scl@appellate-brief.com

Cc: Gilman, Gregg; Feinstein, Daniel; Franco, Shira; Kong, Judith

Subject: 7-22-15 Omnicom 1:15-cv-03440-KPF

The Judge did not make clear that "she wanted” Ms. Kong involved. The Judge responded politely that Ms. Kong 
could sit there that day as an observer, and nothing more, after she asked why so many people were sitting at your 
table and you informed Ms. Kong is not admitted.  I hope you are not saying that the Judge  violated the rules and 
ethics.  

I object to anyone not admitted to be involved as it muddies the purpose of the rules. 
She and you should know better than to engage in a case in a court she is not admitted in. 

I’ll respond to an attorney who is admitted in the court.  After this communication, I am removing her from my email 
list. 

Also, please remove my scl@appellate-brief.com address as there is no need for you to send me e-mails twice to 
two different addresses. 

Susan Chana Lask, Esq. 
www.appellate-brief.com 
917.300-1958 

This e-mail is confidential and intended for a specific recipient.  If received in error, please notify the sender and delete. 

From: "Rubin, Howard" <HRubin@dglaw.com> 

Date: Wednesday, July 22, 2015 at 5:26 PM 

To: "scl@appellate-brief.com" <scl@appellate-brief.com>, "Susan Chana Lask, Esq." <susanlesq@verizon.net> 

Cc: "Gilman, Gregg" <GGilman@dglaw.com>, "Feinstein, Daniel" <DFeinstein@dglaw.com>, "Franco, Shira" 

<sfranco@dglaw.com>, "Kong, Judith" <jkong@dglaw.com> 

Subject: RE: Anonymous v. Omnicom Group Inc. et al, Case No. 1:15-cv-03440-KPF 

In response to your email to Ms. Kong I asked her to send the below email to you on my behalf and I am admitted in the 

SDNY. The Judge made clear that she wanted Ms. Kong to be involved in the case so in response to that I asked her to 

send the email.  

HOWARD J. RUBIN 

hrubin@dglaw.com

T: 212.468.4822  
F: 212.621.0919  
vCard | Bio

DAVIS & GILBERT LLP 

EXHIBIT I
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1740 Broadway, New York NY 10019 

www.dglaw.com

From: Kong, Judith  

Sent: Wednesday, July 22, 2015 5:06 PM 
To: scl@appellate-brief.com; susanlesq@verizon.net 

Cc: Rubin, Howard; Gilman, Gregg; Feinstein, Daniel; Franco, Shira 

Subject: Anonymous v. Omnicom Group Inc. et al, Case No. 1:15-cv-03440-KPF 

Counsel: 

Based on the discussions during the pre-motion conference yesterday, several issues were raised with respect to certain 

of the claims alleged in Plaintiff’s First Amended Civil Complaint (the “Amended Complaint”).  Per Judge Failla’s 

instructions to the parties to confer and engage in meaningful discussions regarding the continued viability of such 

claims, please let us know which causes of action, if any, are being withdrawn by Plaintiff, so that we do not unduly 

burden Judge Failla by addressing them in our motion to dismiss.  If we do not receive a response from you by 12:00 

p.m. (noon) on Monday, July 27, 2015, specifically indicating which causes of action (if any) will be withdrawn, we will 

be moving to dismiss all of the claims in the Amended Complaint.   

Additionally, you represented to the Court during the pre-motion conference on Tuesday that the New York State 

Division of Human Rights (“DHR”) complaint filed in connection with the  Fourth, Fifth, Sixth, and Seventh Causes of 

Action asserted in the Amended Complaint (the “state and city claims”) have been dismissed for administrative 

convenience by the DHR and that such dismissal constituted grounds to proceed with the state and city claims in this 

action.  After the conference, we spoke to you and showed you the most recent (and only) document we have received 

from the DHR in this regard, stating that the DHR is “contemplating dismissing [Plaintiff’s] complaint for administrative 

convenience” and inviting Defendant / Respondent DDB (“DDB”) to respond with any objections within 15 days of the 

DHR’s letter (see attached) (emphasis added).  DDB objected to the dismissal of Plaintiff’s complaint with the DHR within 

the 15-day time frame and has not received further communications from the DHR since.  (DDB’s objection, filed with 

the DHR on or around March 24, 2015, is attached for your reference).  Based on our conversation with you, it is our 

understanding that you have not received a dismissal of Plaintiff’s DHR complaint.  Please confirm that you have not 

received a document from the DHR indicating that the DHR complaint was in fact dismissed for administrative 

convenience. If that is the case we expect that you will withdraw the claims that are based on the fact that there has 

been such a dismissal and that you will inform the judge of the correct version of the facts so that the record before the 

Court is corrected.    

JUDITH KONG 

jkong@dglaw.com

T: 212.468.4851  
F: 212.468.4888  
vCard | Bio 

DAVIS & GILBERT LLP 

1740 Broadway, New York NY 10019 

www.dglaw.com 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
------------------------------------------------------------------x 
MATTHEW CHRISTIANSEN, 

Plaintiff, 

-against- 

OMNICOM GROUP INC., DDB WORLDWIDE 
COMMUNICATIONS GROUP INC. JOE 
CIANCIOTTO, PETER HEMPEL and CHRIS 
BROWN, 

Defendants. 
------------------------------------------------------------------x 

PLEASE TAKE NOTICE that, upon the accompanying Memorandum of Law, dated 

August 14, 2015, attached thereto, Defendant, Joe Cianciotto, by his attorneys, Leeds Brown Law, 

P.C., will move this Court, before the Honorable Katherine Polk Failla, at the United States District 

Court, Southern District of New York, 40 Foley Square, Courtroom 618, New York, New York 

10007, at a date and time to be determined by the Court, for an Order pursuant to Federal Rules of 

Civil Procedure 12(b)(1) and 12(b)(6) granting Defendant’s Motion to Dismiss Plaintiff’s First 

Amended Complaint in its entirety, with prejudice, and granting such other and further relief as 

may be just and proper. 

Dated:  New York, New York 
August 14, 2015 

Respectfully submitted, 

LEEDS BROWN LAW, P.C. 
By: /s/ Rick Ostrove  

Rick Ostrove 
Attorneys for Defendant Joe Cianciotto

One Old Country Road, Suite 347 
Carle Place, New York 11514 
Tel: (516) 873-9550 
Fax: (516) 747-5024 
rostrove@leedsbrownlaw.com  

DOCKET NO.: 15 cv 3440 

(KPF) 

NOTICE OF MOTION
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UNITED STATES DISTRICT 
SOUTHERN DISTRICT COURT OF NEW YORK 
_____________________________________ 
MATTHEW CHRISTIANSEN, 

Plaintiff, CASE NUMBER:   15 CV 3440 

-against- 

OMNICOM GROUP, INC., DDB    DECLARATION OF 
WORLDWIDE COMMUNICATIONS  SUSAN CHANA LASK, ESQ. 
GROUP INC., JOE CIANCIOTTO, 
PETER HEMPEL and CHRIS BROWN, 

Defendants. 
____________________________________ 

Susan Chana Lask, Esq., certifies as follows: 

1. Plaintiff voluntarily withdrawals the THIRD and TENTH Causes of Action for

Constructive Discharge and Negligent Supervision/Retention.

2. Attached hereto are true and correct copies of the following documents referenced in the

Memorandum of Law simultaneously filed herewith: 

Exhibit “A” – October 21, 2014 Plaintiff’s counsel’s letter to Defendant Brown. 
Exhibit “B” – November 20, 2014 Plaintiff’s Counsel’s letter to Defendant Cianciotto. 
Exhibit “C” – December 19, 2014 Defendants’ Federal EEOC Response. 
Exhibit “D” –  February 25, 2015 Defendants’ State EEOC Response. 
Exhibit “E” –  July 15, 2015 EEOC Foxx Decision, Appeal No. 0120133080 
Exhibit “F” -   EEOC recent Pamphlet from the Foxx Decision Citing Nationwide Cases 

Supporting Sexual Orientation Under Title VII 
Exhibit “G” -   EEOC recent Pamphlet from the Foxx Decision Explaining that 

Sexual Orientation is a Title VII Case. 

     Pursuant to 28 U.S.C. §1746, I declare under penalty of perjury that the foregoing is true and 

correct. 

Dated:   September 24, 2015          Yours, etc 
LAW OFFICES OF SUSAN CHANA LASK 

 /s Susan Chana Lask 
___________________________ 
BY:  Susan Chana Lask, Esq.  
Attorney for Plaintiff  
244 Fifth Avenue, Suite 2369  
New York, NY 10001 
(917) 300-1958
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Law Offices of
SUSAN CHANA LASK

244 Fifth Avenue, Suite 2369 
 New York, N.Y.  10001 

        (917) 300-1958 www.appellate-brief.com

    CONFIDENTIAL 

VIA EMAIL chris.brown@ny.ddb.com 
October 21, 2014 

Mr. Chris Brown, CEO 
DDB 
437 Madison Avenue 
New York, NY 10022  

Re: Matt Christiansen/ Joe Cianciotto 
Dear Mr. Brown: 

I represent Matt Christiansen.  On November 1, 2014, I am filing a complaint against 
DDB, Joe Cianciotto and other parties at DDB, including causes of actions for hostile work 
environment, discrimination, harassment, invasion of privacy, false light and other causes of 
action.   In an effort to mitigate the damages, kindly inform your management, Joe, to 
immediately remove the muscle beach picture from his Facebook page.  It is a constant reminder 
of the harassment and hostility towards Matt from Joe, and an invasion of his privacy and false 
light; particularly as it remains after the AIDs statement.  Moreover, we have snapshots showing 
Joe’s Facebook friends are Matt’s colleague’s and other professionals who view this offensive 
picture in light of the facts below that makes it harassing to Matt.  That includes Patti Dirker 
Morris, Tammy Miller White, Jeff Greenberg and Tim Thomas, who are the main DDB clients at 
State Farm that Matt works with and are Facebook friends with Joe.  Also, Matt does not give 
permission for his likeness to be used in that DDB picture created by its management. 

I only provide the below facts to support my request for the immediate removal of the 
muscle beach picture from FaceBook.   As it is related to DDB’s function and done without his 
permission, you need to at least direct its removal.  It is up to Joe if he wants to face more 
damages by keeping it up after this notice.  

Facts 

In about June 2011, Joe Cianciotto, Matt’s supervisor, started drawing offensive sketches 
of Matt and circulating them throughout the office.  The drawings had no legitimate purpose in 
the work environment.  Mr. Cianiotto as the supervisor had no business to circulate such absolute 
stupidity and ignorance having nothing to do with Matt’s work, but showing a very disturbed 
employee in a supervisory position obcessed with urinating and defecating to harass Matt by 
projecting his own inadequacies, that he later revealed he is clinically diagnosed with the issues 
he projects on Matt.  He circulated a picture in May 2011 with Matt and his creative partner, 
Bob, saying “I fucking hate you all," and Matt commenting therein.  Another picture in May 
2011 has Matt talking to Bob while he is urinating and defecating.  Another picture in late June 

EXHIBIT A
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2011 circulated around the time when New York allowed for marriage equality for same-sex 
couples. That picture has Bob pumping Matt with a manual air pump, giving Matt an erect penis.  

 In July 2011, Mr. Cianiotto took the liberty of drawing a muscle Beach party poster that featured 
maps had attached to a female body, where he is on his back in a bikini with his legs up in the 
air.  Considering the prior gay slanders  against Matt in Mr. Cianiotto’s pictures, this one 
undoubtedly shows him in the gay receiving position. 

In May, 2013, there was a Monday morning status meeting where some 20 people or 
more attended for the State Farm account, including the account team, the Director of 
Operations, the creative team, project managers, Matt and his creative partner, and Mr. Cianiotto, 
who was now Chief Digital Officer at DDB.  Tabor Theriot, a project manager, was sitting 
behind Matt.  When Mr. Theriot coughed, Joe commented that it sounded like a very bad cough.  
He proceeded to get up from his desk and as he approached Matt he informed everybody that he 
was also ill all weekend with a cold, cough, sinus and body aches.  Then he sat beside Matt, 
looked at him and said, “It feels like I have AIDS. Sorry, you know what that’s like, Matt.”   
Matt went into fear and shock of now being exposed as a gay man with Aids.  Joe continued to 
draw more graphic pictures of Matt in compromising positions, including a dog urinating with 
Mr. Tabor’s head on it. 

On or about June 25, 2013, Wendy Raye, former Director of Human Resources, 
contacted Matt “to discuss an issue”.   Matt was paralyzed with fear.  He thought he would lose 
his job because he was singled-out for having Aids by DDB’s management, Joe.   Also, he feared 
further public disclosure of his constitutionally private protected medical facts from DDB’s 
management.  Matt met her to express his concern regarding Joe’s drawings and his AIDs 
statement.   

Subsequently, Joe approached Matt to ask if he reported him about the pictures and AIDs 
statement.  Matt told him he was upset about Joe’s harassment.  Joe then revealed that he has a 
severe phobia of communicable diseases such as AIDS and herpes, and he has severe Attention 
Deficit Disorder. He said it is so bad that his doctor advises him to carry around cards in his 
pocket that read “AIDS” and “herpes” so he can pull them out and read them when he starts to 
obsess about contracting these diseases.  He said that his fear is so bad that his doctor 
recommends he “say it out loud” when he begins to obsess over having AIDS or herpes so that 
he can process the absurdity of it.  He offered to play a voicemail from his doctor where he 
revealed the recent results of an HIV test to show Matt how overly fearful he was of having it. 

On July 26, 2013, a meeting was called with the then CEO, the Director of HR, and the 
Chief Creative Officer present.  Joe gave a public apology in hopes noone was offended and you 
gave a speech that DDB does not tolerate inappropriate behavior.  Joe was not transferred away 
from Matt nor was anyone held accountable for that serious accusation and the offensive 
pictures.   

Matt has been in fear of the consequences of losing his job, raises and promotions while 
he is forced to work under Joe for years who terrorized him with lewd pictures and AIDS 
accusations, then admits he has an aversion against gay men and AIDS.   Also, the State Farm 
account key persons are witness to this, wherein we need to discover just how far this statement 
that Matt has AIDS has gone to tarnish his career.  Matt has no choice but to file suit to protect 
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his career and himself that DDB has jeopardized.  Gay bashers kill people for having AIDS, yet 
Joe attributed AIDS to Matt and made it public to haram, humiliate and harass him.  More 
disturbing is that DDB management has access to Matt’s health insurance information, which 
those records may reveal he has AIDS.  Whether anyone has AIDS or not, DDB’s management 
through Joe should have never made such a statement and once made he should have been 
terminated as it is beyond the pale of a slur-it is outright dangerous to Matt and his career.  There 
are now 20 people in that meeting to whom that statement was published to and those 20 people 
could have republished it to another twenty people and that multiplies.  The consequences are 
widespread and permeate Matt’s career now as a Gay man with AIDS.  Furture employment is 
tarnished.   

Your Employee Handbook prohibits harassment at page therein, to wit: 

“Harassing conduct includes but is not limited to: 
• Epithets
• Slurs
• Negative stereotyping
• Threatening, intimidating or hostile acts that relate to race, color, religion, gender, national origin,
age, sexual orientation or disability or any other protected category 
• Written or graphic material that denigrates or shows hostility or aversion toward an individual or
group because of race, color, religion, national origin, ancestry, gender, sexual orientation, gender 
identity and/or expression, age, veteran status, disability or any other protected characteristic and 
that is placed on walls, bulletin boards, the internet, websites, blogs, etc. or elsewhere on the 
employer's premises, or circulated in the workplace” 

 Yet it was ongoing with the disgusting pictures of Matt in compromising positions and was 
actually condoned that led to Joe to even certify before everyone that Matt has AIDS.  More 
concerning is how DDB still employs Joe after his misconduct directed at a Gay employee, and 
then revealing he fears communicable diseases such as AIDS as the excuse for his hostility 
towards Matt in the work place.  

CONCLUSION 

Making matters worse, any reasonable person would think that Joe would at least remove 
himself from anything related to Matt after the AIDS incident, but he is so arrogant that he 
uploaded the Muscle Beach Party poster to his Facebook for the public and Matt’s colleague’s to 
see and keeps it posted there to this date.   On September 27, 2014 Matt discovered the poster on 
Joe’s Facebook showing Matt in the gay receiving position.   It appears to have been up there 
since 2011. 

Has DDB considered the more serious issue of whether Matt, a gay man, actually has 
Aids and how even more disturbing that statement was to single him out and paralyze him with 
fear and shame since then?  

I am appalled at this history and how strange your manager Joe is to circulate juvenile 
pictures of a gay man in compromising positions and accuse a gay man of AIDs because of his 
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own, according to his admission, sick obsessions.  I am sure a jury of his peers would be as 
appalled.  Matt’s position is that the public should know how disturbing and unacceptable Joe’s 
conduct was to him as a gay man and DDB as the employer is as wrong to condone this.  Joe 
should have been held accountable by a direct apology, a public retraction of the statement and 
terminating Joe for such intolerable behavior.   

In the interim of the lawsuit, please immediately remove the muscle beach poster from 
Facebook as it violates your Employee Handbook social media terms as in the least 
unprofessional (pp. 11-12) 

If you have any response, kindly e-mail it to susanlesq@verizon.net or feel free to call me 
at anytime before November 1, 2014 to discuss an amicable resolution.  As you know, no one is 
to communicate with Matt about this any further.  All communications shall be directed to me.	  

Very truly yours, 
LAW OFFICES OF SUSAN CHANA LASK 

SUSAN CHANA LASK 

cc: Matt Christiansen 
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    CONFIDENTIAL 

VIA EMAIL Joseph.cianciotto@ny.ddb.com 

November 20, 2014 

Mr. Joseph Cianciotto 
DDB 
437 Madison Avenue 
New York, NY 10022  

Re: Matt Christiansen/ Joe Cianciotto 

Dear Mr. Cianciotto: 

I represent Matt Christiansen. 

 I respectfully request that you immediately remove the muscle beach poster from your 
Facebook page or remove my client’s likeness from that picture.   That poster depicts him in a 
way he does not condone.  Particularly, it is objectionable as his sexual orientation was at issue 
at DDB in the pictures you drew of him and circulated, and you accused him before his 
colleagues of having AIDS.   

If you have any response, kindly e-mail it to susanlesq@verizon.net.  Kindly do not 
discuss this matter with my client as I represent him on this issue.  All such discussions shall be 
directed to me, not Mr. Christiansen.	  

Very truly yours, 
LAW OFFICES OF SUSAN CHANA LASK 

SUSAN CHANA LASK 

cc: Matt Christiansen 

EXHIBIT B
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D&GI DAVIS & GILBERT LLP 

ATTORNEYS AT LAW 

.. 

February 25, 2015 

BY FEDERAL EXPRESS 

Joyce Yearwood-Drury 
Director O.S.H.I. 
New York State Division ofHuman Rights 
55 Hanson Place, Room 900 
Brooklyn, New York 11217 
Fax: 718-722-4525 

1740 Broadway T: 212.468.4800 www.dglaw.com 
New York, NY 10019 F: 212.468.4888 

Direct Dial: 212.468.4885 
Personal Fax: 212.468.4888 

Email: dfeinstein@dglaw.com 

l?£c~IVIJD 
'·. 

O.,s:lf.J. 

Re: Matthew Christiansen v. DDB Worldwide Communications Group Inc. 
Case No. 101722-2'9 

?oi'-r 
Dear Ms. Yearwood-Drury: 

This position statement is submitted on behalf of DDB Worldwide Communications 
Group Inc. ("DDB" or the "Company") in response to the above-referenced complaint (the 
"Complaint") filed by Complainant Matthew Christiansen ("Complainant") with the New York 
State Division of Human Rights (the "Division"). In submitting this position statement, DDB in 
no way waives its right to present new or additional facts and arguments. Further, this position 
statement, which is believed to be correct in all respects, does not constitute an affidavit and is 
not intended to be used as evidence of any kind in any subsequent adjudicative proceeding. Any 
allegations in the Complaint not specifically addressed in this position statement are denied. 

Complainant alleges a series of unprofessional acts by his manager and claims that his 
manager directed these acts toward him because he is gay and has AIDS and that he found the 
conduct to be offensive. The Complaint must be dismissed for several reasons. First, it is 
plainly time barred by the Division's statute of limitations since all of conduct at issue occurred 
well more than 1 year before Complainant filed the Complaint with the Division. Second, the 
conduct at issue does not rise to the level of an unlawful hostile work environment, the Company 
acted promptly and apNopriately to address his manager's conduct, and his manager has not 
engaged in any further instances of unprofessional conduct in over 1 'li years (and Complainant 
does not even allege otherwise). Third, Complainant's disability claim fails because his manager 
did not know or regard Complainant as having AIDS or any other disability. And finally, 
Complainant's retaliation claim fails because he does not- and cannot- allege that any adverse 
action was taken against him. 

--
Under these circumstances, the Complaint must be dismissed for la~k of probable cause . 

EXHIBIT D
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I. FACTUAL BACKGROUND 

DDB is an advertising agency and hired Complainant as an Associate Creative Director 
on or about April 27, 2011, reporting to Joe Cianci otto. 

Complainant and Mr. Cianciotto maintained a friendly and playful relationship. Mr. 
Cianci otto's background is as a cartoonist and Complainant, along with other employees in the 
Creative Department at DDB, regularly encouraged Mr. Cianciotto to draw funny caricatures and 
other pictures that were sometimes off color. Complainant never informed or even suggested to 
Mr. Cianciotto that he found any of his drawings to be offensive. 

Likewise, Complainant frequently joked with Mr. Cianciotto and other employees at 
DDB about his sexual orientation and other things of a sexual nature. For example, in 2012, in 
response to an email that Mr. Cianciotto sent to a number of Creative Department employees, 
including Complainant, thanking them for their hard work for a particular client and informing 
them that as a result they could take a half day off that Friday and jokingly stated that instead he 
could give them another hug, Complainant stated "Can I get a minge instead of a hug?" 
According to the Urban Dictionary, a "minge" is "not the actual [female] vagina, but the hair 
surrounding the area." Complainant apparently introduced the word "minge" to colleagues at 
DDB, including Mr. Cianciotto, and explained that he and his friends would hide their genitalia 
between their legs to recreate the appearance of a "minge". (Annexed as Exhibit A is a copy of 
Complainant's email to Mr. Cianciotto.) 

A. Complainant Originally Filed An EEOC Charge 

On or about October 29, 2014, Complainant filed a discrimination charge with the EEOC 
in which he alleged that he found a number of Mr. Cianci otto's 2011 drawings, as well as a 
comment he made in 2013, to be offensive as a gay man (the "EEOC Charge"). 

DDB submitted a position statement in response to the EEOC Charge in which it 
demonstrated that the EEOC Charge must be dismissed because (1) Title VII of the Civil Rights 
Act of 1964 does not apply to claims of sexual orientation discrimination or harassment, (2) it is 
time barred by Title VII's 300 day statute of limitations, (3) much of the alleged conduct was 
simply unprofessional conduct that was intended to be funny and had nothing to do with 
Complainant sexual orientation, and, in any case, the conduct did not rise to the level of a hostile 
work environment. 

Complainant then filed this Complaint with the Division on or about December 17, 2014. 
In his Complaint with the Division, Complainant tries to fine tune his allegations in an 
unsuccessful attempt to satisfy New York state law. 

--
'\ 
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B. Complainant's Allegations Of Unprofessional Conduct 

There are three allegations in the Complaint that arguably relate to Complainant's sexual 
orientation or medical condition. 

The first is a cartoon Mr. Cianciotto drew in 2011 on a whiteboard in Complainant's 
office that showed Complainant with bulging muscles. (Complainant regularly lifts weights and 
has a muscular appearance.) Mr. Cianciotto does not recall that the cartoon included an erect 
penis but, regardless, it was part of the ongoing reciprocal playful banter between Complainant 
and Mr. Cianciotto. Complainant in no way intended the drawing to be offensive, and 
Complainant himself appeared to have thought the drawing was funny and enjoyed it because he 
left it up on his whiteboard for an extended period of time. 

The second is a poster that Mr. Cianciotto created in July 2011 and sent by email to DDB 
employees and posted to Facebook to promote a DDB happy hour that had been planned as a 
social event. The poster was intended to serve as a humorous parody of the 1964 Frankie A val on 
and Annette Funicello movie "Muscle Beach Party" and contained the faces of numerous DDB 
employees photoshopped onto the bodies of characters in the movie poster. The poster contained 
pictures of the faces of 4 male DDB employees who appeared in female bathing suits, including 
Complainant. Of the 4 men, Mr. Cianciotto's understanding is that the other 3 men depicted as 
women besides Complainant are heterosexual. As such, the inclusion of Complainant in the 
poster clearly had nothing to do with his sexual orientation. Moreover, the poster was not altered 
in any way to suggest sexual conduct. The body positions of the characters remain exactly as 
they were in the 1964 movie poster, and the only changes were the photoshopping ofthe faces of 
the various DDB employees onto the bodies of the movie characters and the verbiage to promote 
the happy hour. (Annexed as Exhibit B is a side-by-side comparison of the original movie poster 
and the one that Mr. Cianciotto had parodied for the happy hour.) Complainant did not complain 
about the poster to Mr. Cianciotto or DDB's Human Resources Department, and Mr. Cianciotto 
and DDB's Human Resources Department did not receive any complaints from any other DDB 
employees about the poster. 1 

The third was a comment that Mr. Cianci otto made in May 20 13 about being sick over 
the prior weekend and feeling like he had AIDS. Mr. Cianciotto had gone through a period of 
time during which he had a severe case of obsessive compulsive disorder and profound fear of 
having AIDS and, consistent with the treatment he was receiving from medical professionals 
who were treating him at the time, he dealt with that fear in part by joking about contracting 
AIDS. As set forth above,, Complainant himself joked with Mr. Cianciotto about his sexual 
orientation and other things of a sexual nature, and Mr. Cianciotto did not think Complainant 
would be offended by his comment about AIDS. Mr. Cianciotto did not know or regard 
Complainant as having AIDS or any other medical conditions, and the first time he learned of 
Complainant's apparent medical condition was after receiving the Complaint in January 2015. 

1 Complainant alleges that in October 2014 his attorney sent DDB several letters requesting that Mr. Cianciotto 
remove the poster from his Facebook page. DDB is not aware of any such letters being ,sent to it or any such 
request. If DDB had received such a Jetter, it would have looked into Complainant"s request and addressed the 
matter. DDB and Mr. Cianciqtto learned for the first time that Complainant allegedly found the poster to ·be 
offensive after receiving the EEOC Charge on or about November 19, 2014. Mr. Cianciotto then promptly removed 
it from his Facebook page. 

3 
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C. DDB Responded Appropriately And The Conduct Has Completely Ceased 

Complainant never initiated a complaint about Mr. Cianciotto to the Human Resources 
Department in June 2013, as he claims, or at any other time. Instead the Human Resources 
Department reached out to him in June 2013 to discuss Mr. Cianci otto as part of its investigation 
into Mr. Cianciotto's conduct generally in response to a complaint that another employee had 
made. 

In any case, the Company acted promptly and appropriately in addressing Mr. 
Cianci otto's conduct. It issued him strong verbal and written warnings, it required that he attend 
individualized harassment training, and it provided him with ongoing professional coaching. 
Further, Mr. Cianciotto recognized that his unprofessional behavior had upset several employees 
and, as a result, he arranged a meeting with the creative department staff in July 2013 during 
which he apologized for his behavior. The apology was well received? 

In Complainant's EEOC Charge, he claimed that Mr. Cianciotto never apologized to him 
and suggests that his apology to the team was somehow deficient. However, immediately after 
Mr. Cianciotto's apology, Complainant sent him a text message in which he stated as follows: 

"I just want to say, I truly appreciated what you did this morning. Thank 
you for doing that." 

(Annexed as Exhibit C is a copy of Complainant's text message to Mr. Cianciotto on July 26, 
2013.) This contemporaneous text message speaks for itself and demonstrates that Complainant 
did not in fact feel the apology was deficient but instead "truly appreciated" it. Having been 
caught making this false allegation in his EEOC Charge, Complainant does not repeat the 
allegation in his Complaint with the Division? 

Significantly, Mr. Cianciotto has not engaged in any conduct of the type alleged by 
Complainant since his July 2013 apology. Indeed, neither Complainant nor any other DDB 
employee has reported any claims of unprofessional conduct by Mr. Cianciotto since that time. 
And Complainant does not even allege that Mr. Cianciotto has engaged in any offensive conduct 
toward him or any other employee since then. In other words, Complainant has effectively 
acknowledged that Mr. Cianciotto has not engaged in any conduct in over 1 Y2 years that he 
considers to be offensive. It is therefore apparent that DDB's handling of this matter was 

I 

effective as the conduct has' completely ceased. 

' 2 Mr. Cianciotto also apologiz~d individually to Complainant both in 2013 and again more recently after receiving 
the EEOC Charge. . 
3 A copy of the EEOC Charge in which Complainant makes this false allegation is annexed as Exhibit D. 
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D. Mr. Cianciotto Has Been a Longstanding Supporter of Complainant at DDB and 
Gay Rights Generally 

Not only did Complainant and Mr. Cianciotto have a friendly and playful relationship, 
but Mr. Cianciotto was very supportive of Complainant's career at DDB. In this regard, Mr. 
Cianciotto was largely responsible for the decision to promote Complainant from an Associate 
Creative Director to a Creative Director in early 2013. Further, in April 2013, Complainant was 
I of only 2 employees in Mr. Cianciotto's creative group of over 20 employees to receive a 
bonus. And, in August 2013, Complainant was 1 of only 4 employees in Mr. Cianciotto's 
creative group to receive a salary increase. (Complainant's raise was $25,000, which represented 
a 12% increase.) Needless to say, Mr. Cianciotto's support of Complainant through this 
promotion and salary increases wholly belies any claim that Complainant discriminated against 
Complainant because of his sexual orientation or any other protected characteristic. 

Mr. Cianciotto has also been a longstanding supporter of gay rights. For example, in 
March 2013, Mr. Cianciotto's profile picture on his Facebook page was changed to include the 
"red equal sign" demonstrating his support for gay marriage. And since January 2012, Mr. 
Cianciotto has donated his time pro bono to combat bullying by creating the "Be More than a 
Bystander' TV and online campaign, partnering with the Ad Council (the leading provider of 
public service communications). Likewise, in May 2012, Mr. Cianciotto partnered with Dr. 
Eliza Byard, Executive Director of the Gay, Lesbian and Straight Education Network, to create a 
support module addressing bullying for parents. And again in October 2013, Mr. Cianciotto 
donated his time pro bono to create a third public service TV commercial in partnership with the 
Ad Council and the Bully Project that focused on the plight of the LGBT (Lesbian, Gay, 
Bisexual, and Transgender) community and a young boy who was bullied for having two 
mothers. Once again, Mr. Cianciotto's actions demonstrate that he is a strong supporter of gay 
rights and undermine Complainant's allegations of discrimination. 

II. COMPLAINANT'S LEGAL CLAIMS HAVE NO MERIT 

A. The Complaint Is Time Barred 

The NYSHRL provides for a one-year statute of limitations. N.Y. Exec. Law §297(5).4 

Complainant filed his complaint with the NYSDHR on or about December 17, 2014. 

In the Complaint, Complainant alleges that Mr. Cianciotto, circulated several offensive 
pictures referencing Complainant within the Company in 2011, and made an offensive comment 
to him in May 2013. Complainant does not allege that Mr. Cianciotto engaged in any instances 
of offensive conduct since then. The only fact alleged .in the Charge that occurred since May 
2013 was that ComplainantjisGovered the muscle beach party poster to promote the DDB happy 

'\ 

4 Complainant's claim of discri~lm1tion under the ADA is subject to a 300 day statute of limitations period. See 
Tewksbury v. Ottaway Newspapers, Inc., 192 F.3d 322, 325-29 (2d Cir. 1999). 
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hour on Mr. Cianciotto's Facebook page. However, Complainant admits that the poster was 
drawn by Mr. Cianciotto in July 2011 and he was indisputably aware of the poster in July 2011. 

All of Complainant's allegations therefore relate to conduct that occurred long before 
December 17, 2013, which is 1 year before Complainant filed the Complaint with the Division 
on December 17, 2014. Accordingly, the Complaint must be dismissed. 

B. Complainant Has Not Been Subjected To A Hostile Work Environment 

To prevail on a claim of hostile work environment under the New York State Human 
Rights Law ("NYSHRL"), a complainant must show that the "workplace is permeated with 
'discriminatory intimidation, ridicule, and insult,' that is 'sufficiently severe or pervasive to alter 
the conditions of the victim's employment and create an abusive working environment."' 
Mahoney v. Metropolitan Tr. Auth., 2014 N.Y. Misc. LEXIS 4690, at *15 (N.Y. Sup. Ct. Oct. 22, 
2014), quoting Harris v. Forklift Sys., Inc., 510 U.S. 17, 21 (1993). To be actionable, the 
incidents of harassment "must be repeated and continuous; isolated acts or occasional episodes 
will not merit relief." Mahoney, 2014 N.Y. Misc. LEXIS 4690, at *15, quoting Katcher v Rosa 
& Sullivan Appliance Ctr., 957 F2d 59, 62 (2d Cir 1992). "Whether an environment is hostile or 
abusive can be determined only by looking at all the circumstances, including 'the frequency of 
the discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a 
mere offensive utterance; and whether it unreasonably interferes with an employee's work 
performance."' Mahoney, 2014 N.Y. Misc. LEXIS 4690, at *15, quoting Forrest v Jewish Guild 
for the Blind, 3 N.Y.3d 295,310-11 (2004). 

Even assuming arguendo that the Complaint is not time barred, Mr. Cianciotto's conduct 
- while unprofessional - does not rise to the level of actionable discrimination or harassment. 
Indeed, Complainant himself essentially acknowledged as such when he spoke with Wendy 
Raye, DDB's Director of Human Resources for the New York office, in June 2013 about 
Complainant. At the time, he indicated that he felt that Mr. Cianciotto acts "like a little kid" and 
an "asshole." (Annexed as Exhibit Eisa copy of Ms. Raye's interview notes.) 

Moreover, given that Complainant himself regularly joked with Mr. Cianci otto and other 
employees at DDB about his sexual orientation and other things of a sexual nature, including, for 
example, the "minge" email to Mr. Cianciotto referenced above, Mr. Cianciotto certainly had no 
reason to believe that Complainant would be offended by his attempts at similar humor. Indeed, 
it is well settled under New York law that where a complainant himself or herself engaged in the 
alleged "harassing" conduct, no claim will lie. See, e.g., Giudice v. Red Robin Int'l, Inc., 2013 
U.S. Dist. LEXIS 26972, at * 26 (W.D.N.Y. Feb. 27, 2013) (dismissing claims brought under 
Title VII and the NYHRL noting that "[w]here an employee has admitted that he participated in 
the alleged 'harassing' conduct, and did not find that alleged behavior 'unwelcome,' no 
reasonable juror could conclude that he had an objectiv~ly reasonable and good faith belief that 
the same conduct constitute_d s~xual harassment"). 

\ 

Finally, as set forth above, DDB took appropriate action to address Mr. Cianciotto's 
conduct, and Mr. Cianciotfo has not engaged in any conduct since May -2013 that Complainant" or 
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any other employee has complained about or indicated he or she found to be offensive. Indeed, 
it is apparent that DDB handled the matter effectively, and Complainant has himself for all 
intents and purposes acknowledged that he has not been subjected to any offensive conduct for 
more than 1 Yz years. Porfilio v. Mt. St. Mary's Hospital, et. al., Case No. 10107052 (NYSDHR 
Feb. 29, 2008) (dismissing complaint finding that male doctor's offensive sexual jokes to female 
nurse did not create a "hostile work environment" and that hospital successfully remedied the 
situation by severely warning the doctor which caused the offensive behavior to cease). 

C. Mr. Cianciotto Had No Knowledge Of Complainant's Medical Situation 

In order to state a prima facie claim for disability discrimination, a complainant must 
show that he suffers from a disability and that the disability engendered the behavior for which 
he was discriminated against in the terms, conditions, or privileges of his employment. See 
Garcia v Peninsula New York Partners, 2008 N.Y. Misc. LEXIS 9150, at *6 (N.Y. Sup. Ct. Aug. 
20, 2008) (dismissing complaint where plaintiff failed to demonstrate that he was discriminated 
against or otherwise subject to a hostile work environment due to any disability). It is, of course, 
axiomatic that in order to sustain a claim for disability discrimination, the alleged discriminator 
must have known or regarded the plaintiff as having a disability. 

In this instance, Mr. Cianciotto did not know or regard Complainant as having AIDS or 
any other medical conditions, and the first time he learned of Complainant's apparent medical 
condition was after receiving a copy of this Complaint in January 2015. Moreover, 
Complainant's claim that DDB has access to his medical records indicating that he has AIDS is 
simply not true. Complainant's personnel file at DDB does not indicate in any way that he has 
AIDS or any other medical conditions, and DDB does not have access to any health insurance 
records indicating that Complainant has AIDS. In this regard, for privacy purposes, DDB has 
maintained a longstanding practice of having employees and/or their medical providers submit 
medical claims directly to the insurance company and DDB does not receive a copy of or have 
access to such claims. 

Under these circumstances, any disability claim by Complainant clearly must fail. See 
Idlisan v. Mount Sinai Med. Ctr., 2015 U.S. Dist. LEXIS 3241, at *13-14 (S.D.N.Y. Jan. 9, 
20 15) (dismissing disability discrimination claim because there was no evidence that defendant 
was even aware of plaintiff's disability, let alone that it discriminated against plaintiffbecause of 
it); Klemme v. W Irondequoit Cent. Sch. Dist., 2014 U.S. Dist. LEXIS 164132, at * 13 
(W.D.N.Y. Nov. 24, 2014),(same). 

D. Complainant Has Not Been Retaliated Against 

In order to establish a prima facie retaliation cl~im under NYSHRL, "a plaintiff must 
show that (1) [he] was engaged in protected activity, (2) [his] employer was aware that [he] 
participated in such activity, (3) [he] suffered an adverse employment actiO{l based upon [his] 
activity, and ( 4) there is a casual connection between the protected activity and the adverse 
action." See Williams v Columbia University, 2014 N.Y. Misc. LEXIS 109, at *10-11 (N.Y. 
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Sup. Ct. Jan. 13, 2014) (dismissing retaliation claim under the NYSHRL where plaintiff failed to 
allege any adverse action was taken against her). 

An "adverse employment action" under the NYSHRL is defined as "a materially adverse 
change in the terms and conditions of an individual's employment. It is more disruptive than a 
mere inconvenience, and might be indicated by a termination of employment, a demotion 
evidenced by a decrease in wage or salary, a less distinguished title, a material loss of benefits, 
significantly diminished material responsibilities, or other indices unique to a particular 
situation." Chin v New York City Hous. Auth., 2011 N.Y. Misc. LEXIS 3444, at *22-23 (N.Y. 
Sup. Ct. July 7, 2011) (dismissing retaliation claim where employer's alleged retaliatory conduct 
amounted to nothing more than "inconveniences" and where plaintiff "did not lose any salary or 
benefits"). 

Complaint does not - because he cannot - allege that any adverse action has been taken 
against him. It appears he is attempting to support his unfounded retaliation claim by referencing 
Mr. Cianciotto's apologies to him. Needless to say, a manager apologizing to a subordinate 
when he became aware that he said something that he did not mean to be offensive but the 
subordinate apparently found to be offensive is plainly insufficient to support a retaliation claim. 

In any case, it is indisputable that Complainant has not suffered any demotions or 
decreases in salary or any other adverse changes in the terms of conditions of his employment. 
To the contrary, as stated above, Complainant has been promoted and was 1 of only 2 employees 
in Mr. Cianciotto's creative group at DDB to receive a bonus and significant salary increase in 
2013. And Mr. Cianci otto was largely responsible for those decisions. Under these 
circumstances, he cannot establish a prima facie retaliation claim under the NYSDHRL. 

'\ 
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CONCLUSION 

cause. 
For the foregoing reasons, we urge that the Complaint be dismissed for lack of probable 

If you have any questions or require additional information, please do not hesitate to 
contact me at (212) 468-4885. If Complainant submits anything to the Division, please provide 
me with a copy pursuant to the Freedom oflnformation Law ofthe State ofNew York ("FOIL"). 
We will pay for all copying costs. 

Exhibits 

cc: DDB Worldwide Communications Group Inc. 

--
\ 
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Anthony Foxx, 
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Department of Transportation 
(Federal Aviation Administration}, 

Agency. 

Appeal No. 0120133080 

Agency No. 2012-24738-FAA-03 

DECISION 

Complainant timely filed an iqipeal with the Equal Employment Cqiportunity Commission 
(EEOC or Cominission) from the Agency's final Vision, dated July 17, 2013. dismissing his 
complaint of unlawful enq>loyment discriminaticm alleging a violation of Title VII of tbe Civil 
Rights Act of 1964 (Title VH), as amended, 42 U.S.C. §§ 2000e-2000e-17. For the reasons 
that follow, the Commission REVERSES and REMANDS the Agency's final decision. 

ISSUES PRESENTED 

The issues presented in this case are (1) whether Complainam's initial contact with an Equal 
Employmem Opportumty (EEO) Counselor was timely; and (2) whether a conqilaint alleging 
discrimmation based on sexual orientation in violation of Title Vn of tbe Civil Righis Act of 
1964 lies within tfae Commission's jurisdiction.' 

BACKGROUND 

At the time of events giving rise to fiiis conqilaint, Conqilainant woiked as a Siqiervisoiy Air 
Traffic Control ^lecialist at the Agency's Soufiiem Region, Air TYafGc Division, Air TrafHc 
Control Tower/bitemational Aiiport in Miami, Florida. 

On August 28, 2012, Ccmqilainant contacted an EEO counselor and <m Deceniber 21, 2012, 
filed a formal EEO ccmqilaim allegmg fiiat i&ts Agency subjected hun to discrimination cm the 
bases of sex (male, sexual orientation) and reprisal fbr pricn* protecrted EEO activity when, on 

' This decision addresses only fie timeliness and jurisdiction <|uestions raised on appeal. We talce no 
position on fiie merhs of Conqilainant's claim of discrimination. Tbat is for die Agency to detennine 
iqion remand. 

EXHIBIT E
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July 26, 2012, he learned that he was not selected for a permanent position as a Front Line 
Manager (FLM) at file Miami Tower TRACON facility (fiie Miami facility). 

The Agency iK:cepted tfae complaint for investigation. When the investigation was completed, 
Conqilainant was given his notice of right to rec|uest a bearing before an EEOC acfaninistrative 
judge or an immediaie final decisicm by tfae Agency based on the investigative report. On May 
21, 2013, Ccmoplainant rec{uested an immediate final decisicm from tfae Agency. The Agency 
issued its Final Agency Decision (FAD) on July 12,2013. 

The evidence developed during tfae investigation shows that in October 2010, Conqilainant was 
selected for and accqited a tenqioraiy FLM position at the Miami facility. The record furtfaer 
reflects that fiie Agency issued a vacancy announcement for a permanent FLM positicm in Jime 
2012. 

Ccmqilainant did not officiaUy apply fbr fiie pennanent positicm based on his undeistanding fiiat 
all tenqxirary FLMs, such as himself, were autcmiatically ccmsidered for any cqien pennanent 
FLM posting. Ccmiplainant claimed that management knew of fais desire to obtain a pennanent 
FLM positicm and fiiat fae was well-<|ualified for the position given his years of experience, as 
well as fais familiarity with fiie Miami focility. Ccmqilainant was not selected for tfae 
pennanent FLM positicm. The feilure to be selected for tfae pennanent FLM positicm forms 
file basis of fais discrimination ccmtqilainl. 

The Agency asseits that fiie peimanent FLM position was never filled, and hence no 
discrimination cxxurred. 

Conqilainant alleged tfaat fae was not selected because fae is gay. He alleged that his supeivisor 
who was involved in fiie selecticm process for the permanent positicm made several negative 
ccmunents about Ccm:qilainant*s sexual orientation. For exanqile, Ccmqilainant stated tfaat in 
May 2011, when fae menticmed fiiat fae and his partner attended Mardi Gras m New Orleans, 
file siqiervisor said, *We dcm't need to bear about tbat gay stuff." He also aUeged tfaat die 
siqiervisor told faim cm a number of occasions tfaat fae was ' a distracticm in tfae radar room** 
wfaen his participation in conversaticms included u^ntion ofhis male partner. 

In its FAD, fiie Agency did not address fiie merits of Complainant's claim. Instead, fiie Agency 
dismissed fiie conqilaint on fiie grounds that it bad oot been raised in a timely fesfaicm wifii an 
EEO counselor, as reciuired by EEOC regulaticms. Tbe Agency reasoned tfaat fiie 45-day 
limitaticm period in wfaich Conplainant should have ccmtacted a counselor started to run in 
October 2010, the date cm wfaich fiie Complainant was aware fiiat his t e n ^ r a r y FLM position 
would expire after two years aiKl fae would be retumed to his previous positicm. Therefore, fiie 
Agency found fiiat Complainant's EEO ccxinselor ccmtact in August 2012 was made weU 
beycmd the 45-day limitaticm period. 

The FAD also notified Complainant fiiat, pursuant to the '"Secretary's Policy cm Sexual 
Orientation" and the "Departmental Ofiice of CivU Rights' Marcfa 7, 1998 Procedures for 
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Complamts of Discrimination based cm Sexual Orientaticm," tfae ''sexual orientaticm portion of 
file claun is iqipealable to [tfae Agency) and the portion of fiie claun mvolving reprisal is 
appealable to file EEOC [pursuant to 29 C.F.R. § 1614.110(b)]." 

Ccmiplainant ^ipealed the Agency's decisicm to the Ccmunissicm. 

ANALYSIS AND FINDINGS 

TimeUness of EBO Counselor Contact 

EEOC's regulaticms require fiiat complaints of discriminaticm be brcmght to the attenticm of an 
Eqjual Enqiloyment Opportunity Counselor "within 45 days of the date of the inatter aUeged to 
be ctiscriminaloiy or, in the case of perscmnel acticm, witfain 45 days of fiie effective date of tbe 
action." 29 C.F.R. § 16I4.105(aXl). The Commissiim has long iqqiUed a "reasonable 
suspicion" standard, viewed from tfae peispective of fiie conqildnant, to detennine when fiie 
45-day lunitation period is triggered. S ^ e ^ . Complainant v. U.S. Postal Serv., EEOC 
Appeal No. 0120093169. 2014 WL 2999934 (EECXT June 27, 2014) (citing Howard v. Dep't 
of die Navy, EECX: Request No. 05970852. 1999 WL 91430 (EEOC Feb. i U 1999), citing 
BaU V. U.S. Postal Serv.. EECX: Appeal No. 01871261. 1988 WL 921053 (EEOC July 6, 
1988), req. for recon. den.. EECX Request No. 05980247 (July 15, 1988)). Thus, fiie time 
limitation is not triggered untU a ccmqilainant should leascmably suspect discrimination, even if 
aU tfae facts tfaat might siqqiort the c:faarge of discriminaticm faave not yet become sqqiarent 

Furfiier, it is weU-setUed fiiai wfaen, as here, there is an issue of timeliness, **[a]n agency 
always bears the burden of obtaining sufticient informaticm to support a reasoned determination 
as to timelmess." WUUams v. Dep't of Def., EEOC Request No. 05920506, 1992 WL 
1374923, *3 (EEOC Aug. 25, 1992). We ccmclude fiie Agency has not met fiiis burden and 
erred in dismissing tfae ccmiplaint fbr untimely EEO counseling. 

In its FAD, tfae Agency stated fiiat it considered fiie date of the aUeged adverse action to be 
October 2010, when Conqilainant assumed fais tenqioraiy FLM positicm and, acc:ording to tfae 
Agency, knew fimt he would be retumed to his former position at the eiqiiration of the 
iqqminimem. However, die Agency acknowledged in its FAD tfaat "file date of tfae incidem for 
tfae instant complaint is in dispute." It is clear fiiat a pennanent FLM vacancy was posted in 
June 2012 and a sdection was made in July 2012, alfiiough fiie selectee later declined tfae 
position and fiie certificate of eUgibles esqiired witfacmt any fiufiier selecticm being made. 

The Agency aigued tfaat Complainant did not ^qily for fiie positicm, but Ccmqilainant clauns 
tfaat he ctid not fonnaUy iqiply because of his understanding fiiat aU tenqioraiy FLMs were 
automaticaUy ccmsidered for vacant, permanent FLM positions. Further, Complainant stated 
tfaat fais desire for pnmioticm was weU known in die Miami facUity. Whefiier, under fiie fects of 
tfais case, Conqilainant was or was not reciuired to submit an applKaticm in order to be 
considered for tfae vacant peimanent position goes to fiie merits of fais conq)laint. At fids stage 
of the proceedings, the inc]uiry is limited to whetfaer Cbnqilainant bas met the procedural 
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requisites to bring his EEO ccmqilaint in the Part 1614 process and if fae faas fiie legal right to 
come before fiie Ccmimission. See, e.g., Omplainant v. U.S. Ecpial Employment Opp. 
Commn.. EEOC Appeal No. 0120120403, 2013 WL 6145999 (EEOC Nov. 13, 2013) (citing 
FerrazzoU v. U.S. Postal Serv., EEOC Request No. 05910642, 1991 WL 1189594 (EECX 
Aug. 15, 1991). We find that fae faas done so. 

According to the affidavits of Complainant's first-level siqiervisor (Sl) and seccmd-level 
supervisor (S2): Individuals, including C^cmqilainant, conqieted for tfae temporary FLM 
appointments. Tfae vacancy announcement for Ccmqilainant's tenqioraiy FLM sqqmintment 
stated fiiat appointment could "be extended, terminated, or become pennanent without further 
conqietition.'' In February 2012, an announcement was made tfaat a tenqmraiy FLM 
(Employee 1) faad been convened to peimanent status. Employee 1 ctid not ccm^ete for fiie 
pennanent positicm. Subsequentiy, a second tenqmrary FLM (Enqiloyee 2) bad been ccmveited 
to pennanent stams without ccmqieting for fiie position.' Neifiier Sl nor S2 ejqilained tfae 
prcx:ess by which temporaiy FLMs were converted to pennanent status in fiieir affidavits, 
although S2 staled that it was a matter of managerial ctiscreticm. 

It is not reasonable for the Agency to argue tfaat Conqilainant knew or sfaould have known fiiat 
be was being discriminated against wifii regaid to cxmversicm to a pennanent positicm at tbe 
time he was appointed to a tenqioraiy FLM positicm. Omqilainant bad no reason to know or 
to suspect at ^ e time of bis temporary sfipointment that fae subsecpientiy would not be selec:ted 
for a peimanent FLM position, let alone for discriminatoiy reascms. As fiie elevaticm of file 
two tenqiorary FLMs demonstrates, ccmversicm to a permanent FLM position was a realistic 
possibiUty for Ccmqilainant if a vacancy arose during fais tenure. Tfae Agency's position might 
faave merit if Complainant's claim were tfaat, wfaen fae was given a tenqioraiy aqipointment, 
otfaer individuals outside of fais protected group were given pennanent qqiointments. But fiiat 
is not the claim at bar. Rather, the claun is whether COnqifaunant was treated disparately wfaen 
fae was not ccmverted to pemianent status nearly two years after his iqqiointment. 

The standaid we ^qily to detennine timeliness is wfaen COmplainant reas<mably sfaould bave 
first suspected discriniination. Here, we find fiiat Ccmqilainant c:ould only reascmably have 
subiected fiiat discrimination occurred after lie leaned fae was not selected for ccmversion to 
the pennanent FLM position cm July 26, 2012, near fiie end of fais two-year temporaiy 
assignment. S ^ Howard, EECX Request No. 05970852, 1999 WL 91430 (EEOC Feb. 11, 
1999). Conqilainant's contact wifii an EEO Counselor on August 28, 2012, dierefore, fieU 
witfain file 45-day limitaticm period and was timely. Acxordingly, we remand tbe ccmqilaint for 
fiirtfaer processing by fiie Agency consistent with fiie niling tielow. 

^ While Employee 2 was converted to peimanem stalus to resolve in EEO complahit be had filed, fiiere 
is no indication fiiat fiie reason for bis conversion to pennanent status was common knowledge. Sl 
averred fiiat &iq>loyee 2 would have qualified for conversion to pennanent stams in any event. 
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EEOC Jiuisdicti<m over Conplainant's Sex Discrimination Claim 

Tfae narrative acc:cmqianying bis fonnal ccmqilaint makes clear that Conqilainant beUeves that 
he was denied a pennanent positicm because of his sexual orientation. The Agency, in its final 
decisicm, indicated it would process this claim only under its internal procedures ccmceming 
sexual orientation discrimination and not through the 29 C.F.R. Part 1614 EEO ccmqilaint 
piocess. The Agency erred in tbis regard. 

Tide v n requires that "[a]U personnel acticms affecting [federal] employees or iqiplicants for 
enqiloyment . . . shaU be made free from any discriminaticm based cm . . . sex." 42 U.S.C. 
§ 20(X)e-16(a). This provisicm is analogous to fiie secticm of Titie Vn goveming employinent 
discriminaticm in the private sector at 42 U.S.C. § 2000e-2(aKl) (it is unlawftil for a covered 
enqiloyer to "faU or refuse to hire or to ctiscbarge any incUvidual, or otherwise to discriminate 
with respect to fais compensation, terms, ccmditions, or privileges of employment, tiecause of 
sucfa indivichial's . . . sex"). 

Tifie Vn's prohibition of sex discrinunation means tfaat enqiloyers may not "rel[y] iqxm sex-
based considerations'* or take gender into account wfaen making enqiloyment decisions. See 
Price Watertiouse v. Hopkms. 490 U.S. 228, 239, 241-42 (1989); Ma:y v. Dep't of Justice. 
EECX Appeal No. 0120120821, 2012 WL 1435995, at *5 (EEOC Apr. 20, 2012) (quoting 
Price Waterfaouse, 490 U.S. at 239).^ This applies ec]uaUy in claims brought by lesbian, gay, 
and bisexual individuals under Tifie Vn. 

Wfaen an employee raises a claim of sexual orientation discriminaticm as sex discriinination 
under Tide VH, tfae question is not whefiier sexual orientation is eiqiUcitiy listed in Tifie Vn as 
a prohibited tiasis for enqiloyment actions. It is not. Ratfaer, the cpiestion for purposes of Tifie 
v n coverage of a sexual orientaticm claim is fiie same as any other Titie VII case involving 
aUegations of sex discrimination—wfaether the agency has "relied cm sex-based considerations" 
or "take[n] gender into account" wfaen taking die cfaaUenged employment action.^ 

' As used in l ^ e VU, file term "sex" "cnccmqiasses both sex- fiiat is, the biological differences between 
men and women - aid gender." S K Sdiwenk v. Hartford, 204 F.3d 1187,1202 (9fii Cir. 2000); s ^ 
also Smitfi v. City of Salem. 378 F.3d 566. 572 (6fii Cir. 2004) ("The Scqneme Court made clear Ibat 
in tbe context of Tifie VU, discriniination because of 'sex' includes gender discriminatioiL'). As the 
Bevemh Circuit noted in Cjlenn v. Bnunby. 663 F.3d 1312,1316 (lllh Cir. 2011), six members of fiie 
Siqneme Coun in Price Waterfaouse agreed fiiat Title Vn barred "not just discrimination because of 
biolo^cal sex, but also gender stereo^ing—failing to act and â p̂ear according to expectations defined 
tiy gender." As sucb, fis terms "gender" and "sex" are often used inteicbangeabfy to describe fiie 
discrimination prohibited by Tide VU. See, e ^ . Price Wateifaouse v. Hopkins at 239 (1989) 
('Congress' intent to forbid employers to take gender imo account in making enqtloyment deciskms 
appeals on tbe &ce of file stamte.") ^lundity opinion). Wc cki Ifae same in fiiis decisicm. 

* As we observed uiMacy. 2012 WL 1435995 at *6: 
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In tfae case before us, we ccmclude tfaat Conqilainant's claim of sexual orientation 
cUscrimination aUeges fiiat the Agency relied on sex-liased considerations and took his sex into 
account ui its empioyment decision regarding die pemianent FLM position. The Conqilainant, 
therefore, has stated a claim of sex discriminaticm. Indeed, we conchide that sexual orientaticm 
is inherendy a "sex-based ccmsideraticm," and an aUegation of discriminaticm based on sexual 
orientation is necessarily an aUegaticm of sex discriminaticm under Tide Vn. A conqilainant 
aUeging that an agency took his or faer sexual orientaticm into acccmnt in an enqiloyment acticm 
necxssarily aUeges that die agency tcxik his or her sex into acxount. 

Discriinination cm tfae basis of sexual orientation is premised on sex-liased preferences, 
assumptions, expectaticms, stereotypes, or norms. "Sexual orientaticm" as a concept cannot be 
defined or understocxl witfaout reference to sex. A man is refeired to as "gay" if fae is 
physicaUy and/or emoticmaUy attracted to otfaer n^n. A wcmian is referred to as "lesbian" if 
sfae is pfaysicaUy and/or emotionally attracted to otfaer wcmien. Someone is refened to as 
"faeterosexual" or "slraigfat" if he or she is physicaUy and/or emotionally attracted to someone 
of the opposite-sex. See, e.g., American Psychological Ass'n, "Definition of Teims: Sex, 
Cjender, Gencter Identity, Sexual Orientation" (Feb. 2011), avaUable at 
btq}://www.apa.org/pi/lgbt/resouices/ sexuaUty-definiticms.pdf CSexual orientatitm refeis to 
tbe sex of fiiose to whcmi cme is sexuaUy and romanticaUy attracted." (seccmd enqibasis 
added). It foUows, dien, that sexual orientation is inseparable from and inescqiably linked to 
sex and. therefore, tbat aUegations of sexual orientaticm discrimination involve sex-liased 
consideraticms. One can describe this inesciqiable link between aUegations of sexual 
orientation discriminaticm and sex discriminaticm in a number of ways. 

Sexual orientation cUscrimination is sex discriinination because it necessarily entails treating an 
enqiloyee less fevorably because of tfae employee's sex. For exanqile, assume tfaat an 
enqiloyer su^iends a lesbian enqiloyee for ctisplaying a pfaoto of faer female qiouse on faer 
d e ^ , but does not suspend a male enqiloyee for displaying a photo of bis female spouse on bis 
desk. Tbe lesbian oiqiloyee in fiiat exanqile c:an aUege fiiat ber enqiloyer tcxik an adverse 
acticm against her that tfae enqiloyer would not have taken had sfae been male. That is a 

"*T^le v n . . . identif[ies] one circumstance in «4iidi an enqilciyer may take gender 
iiao account in making an eirqiloyinent decision, namely, "tAuesk gender is a Imna fide 
occiqiational c|ualification [(BFOQ)] reascmaUy necessary to the normal operation of 
th[e] particular business or enterprise."' Price Watertiouse. 490 U.S. at 242 (quotiiig 42 
U.S.C. §2000e-2(e)). Even fiien, *fiie [BFCX21 exception was in feet meant to be an 
extrranely naiiow excqition to fiie general prc^iibition of discrimination cm die basis of 
sex."' IDofiiard v. Rawlinson, 433 U.S. 321, 334 (1977).] See PhilUps v. Martin 
Marietta Corp.. 400 U.S. 542, 544 (1971) (MaisbaU, J., concurring) "The only 
plausible infermce to draw from fiiis provision is Ifaat, in aU ofiier circumstances, a 
peison's gender may not be consideied ui making decisions ttiat affect her." Prke 
Waterfaouse, 490 U.S. at 242. 
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legitiniate claim under Titie Vn tfaat sex was unlawfidly taken into account in tfae adverse 
employment acticm. See Los Angeles Dep't of Watei & Power v. Manhart, 435 U.S. 702, 711 
(1978) ("Such a practice does not pass the sinqile test of whedier the evidence shows 
'treatment of a person m a manner which but for fiiat person's sex would be different.'"). The 
same result holds Hue if tbe peison discriminated against is straight. Assume a woman is 
suspended because she bas placed a picture of faer fausband oa her desk but her gay coUeague is 
not suspended after he places a picture of fais husband on his desk. The stiaight female 
enqiloyee could bring a cognizable Tide Vn claim of cUsparate treatinent because of sex. 

Tfae court in HaU v. BNSF Ry. Co.. No. 13-2160, 2014 WL 4719007 (W.D. Wasfa., Sept. 22 
2014) adopted diis analysis of Tifie VU. In fiiat case, tfae court found tfaat tfae plaintiff, a male 
wfao was mairied to ancrtfaer male, aUeged sex discriminaticm imder Tifie VU wfaen fae stated 
that he "experienced adverse enqiloyment action in die denial of die spousal healtfa benefit, due 
to sex, where sinularly situated females [married to males] were treated more fevorably by 
gettmg the benefit." M. at *2. The ccmrt recognized fiiat tfae sexual orientation discrimination 
aUeged by tfae plaintiff constimted an aUegaticm diat die employer was treating female 
enqiloyees with male partners more fevorably tfaan male aiqiloyees witfa male partners sinqily 
because of fiie enqiloyee's sex. See also HeUer v. Columbia Edgewater Country Club. 195 F. 
Siqqi. 2d 1212, 1223 (D. Or. 2002) ("One way (but certaudy not die only means) of [aUegmg 
a claim under Tide Vn] is to inciuire wfaetfaer die harasser would have acted the same if tfae 
gender of die victim had been different. A juiy could find that [HeUer's manager] would not 
faave acted as sfae (aUegedly) cUd if Plaintiff were a man datmg a woman, instead of a woman 
dating a woman.") (intemal citations omitted).^ 

^ courts have also adopted this analysis in claims of sex discrimination under Tifie DC. tfae Due Process 
C^use, and tbe Ec]ual Protection Clause. S ^ Videckis v. Pepperdine Univ., F. Supp. 3d , No. 
15-298, 2015 WL 1735191 (CD. Cal., 2015) ("[Dlisciinunation based on a same-sex relationship 
could faU under tbe umbreUa of sexual discrimination [prohibited by Tide DC] even if such 
discrimination were not based eiqiUcidy on gender stereotypes. For example, a poticy fiiat female 
baskefinU players could cmly be in relationsfaqs witb males inberemly would seem to discriminate cm 
file basis of gender."); Lawson v. KeUy. F. Supp. 3d , 2014 WL 5810215, at *8 (W.D. Mo. 
Nov. 7. 2014) ("The State's peimisskm to many depends on die genders of tfae paiticqiants. so the 
restriction is a gender-based classification," and it violates die Ecjual Protection Clause); Peny v. 
Schwarzenegger, 704 F. Siqip. 2d 921, 996 (N.D. Cal. 2010) ("Sexual onentation discrimmation can 
take the form of sex disciimination. Here, for exanqife, Peny Is picMiited from marrying Stiei, a 
woman, because Perry is a wcmian. If Perry were a man. Preposition 8 would not prohibit marriage. 
Thus, Proposition 8 operates to restrict Perry's choice of marital partner because of faer sex."), afTd 
sub nom.. Perry v. Brown, 671 F.3d 1QS2 (9fii Cir. 2012), vacated and remanded sub nom. 
HoUingswortfi v. Perry. 133 S. C t 2652 (2013); cf ObereefeU v. Hodges. 576 U.S. , 2015 WL 
2473451, *19 (2015) ("[I]t must be fiirfiier acknowledged tbat paws jmibibiting same-sex marriage] 
abridge central precepts of ecpiality. Here fiie marriage laws enforced by the respondents are in essence 
unequal: same-sex couples are donied aU fiie benefits afforded to opposite-sex couples and are barred 
from exercising a fundamental right."). 
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Sexual orientation cUscrimination is also sex discrimination because it is associational 
cUscriminaticm on fiie basis of sex. That is, an enqiloyee aUeging discrimination cm tbe basis of 
sexual orientaticm is aUeging tfaat fais or faer enqiloyer tcmk fais or faer sex into account by 
treating faim or faer differenfiy for associating with a person of tfae same sex. For exanqile, a 
gay man who aUeges that his enqilc)yer Mxk. an adverse enqiloyment acticm against faim because 
be asscxiated with or dated men states a claim of sex discriniination under Tide VO; tfae fact 
fiiat file enqiloyee is a man instead of a woman motivated tfae employer's discrimination against 
faim. Sinularly, a faeterosexual man wfao aUeges a gay supervisor denied faim a promotion 
because he dates women uistead of men states an actionable Tifie VU claim of discriminaticm 
because of his sex. 

In iqiplying Tide VU's prc^bition of racx cUscriminaticm, courts aixl tfae Commissicm faave 
consistentiy ccmctuded tfaat tfae stamte prohibits discriminaticm based cm an employee's 
asscxiaticm wifii a perscm of anotfaer race, such as an interracial maniage or friendshqi. See, 
e.g., Rcqrd v. Amite County School Dist., 581 F.3d 244, 249 (5fii Cn. 2009) ("This court has 
reccignized that . . . Tide VU prc^bit[s] discriminaticm against an en^lciyee on die basis of a 
personal relationshqi between die employee and a person of a different race."); Holcomb v. 
lona CoU., 521 F.3d 130, 138 (2d Cir. 2008) ("We . . . hold fiiat an employer may violate 
Tifie v n if it takes acticm against an enqiloyee because of the oiqiloyee's asscxiaticm with a 
perscm of anodier race.").* This is because an enqiloyment acticm based cm an enqiloyee's 
relationshqi widi a perscm of another race necessarily involves ccmsiderations of tfae enqiloyee's 
race, and dius ccmstimtes discriminaticm becrause oftfae employee's race. 

Tfais analysis is ncH limited to the ccmtext of race discriinination. Tide Vn "on its feee treats 
each of the emunerated categories"—race, color, reUgicm, sex, and national origin—"exacdy 
die same." Prfcc Wateifaouse. 490 U.S. at 243 n.9 ("[Olur ^lecific references to gender 
thrcmgfacmt tfais cqiinicm, and tfae principles we anncxmce, apply witfa ec]ual force to 
cUscriminaticm based cm race, religion, or national origin."); see aJso Wfaidbee v. GaizarelU 
Food Specialties, tac.. 223 F.3d 62, 69 n.6 (2d Cir. 2000) ("[Tlfae same standards zpp\y to 
bodi race-based and sex-based faostUe envircmment claims."); WiUiams v. Owens-IIUnois. Inc.. 
665 F.2d 918, 929 (9fii Cir. 1982) ("[T]fae standard for proving sex discrimination and race 
discrunination is die same."); Horace v. City of Pontiac. 624 F.2d 765, 768 (6di Cir. 1980) 

' S ^ also Tetro v. EUiott Popham Pontiac. Oldsmobile, Buick A GMC Thicks, Inc., 173 F.3d 988, 
994 (6th Cir.1999) (*A ^^ te employee who is discharged because his chikl is biracial is discriminated 
against on die basis of his race . . . . * * ) ; Hancock v. Dep't of Transp., EECX: Appeal No. 01922416, 
1992 WL 1371812 ^ECX Dec. 2. 1991), req. for recon. den.. EEOC Request No. 05930356. 1993 
WL 1510013 (EECX Sqit. 30, 1993) ("[A]n uidividual may be codded to protection by viiOie of 
asscxiation with a membei of a protected dass . . . . " ) ; Robertscm v. U.S. Postal Serv.. EEOC Appeal 
No. 01201135S8, 2013 WL 3865026 (EECX Jul. 18, 2013), n. 1 (association discrimination may be 
estabUsfaed «here evidence permits Ifae inference fiiat an agency's a a or omisskin would not faave 
occuned if fix complainant and associate were of fie same race). 
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("Bofii cases concem Titie VH cases of race discriinination, but die same standaids and order 
of proof are generally iqipUcable to cases of sex discrimination."). 

Therefore, Tide Vll similarly prolubits employers from treating an enqiloyee or applicant 
differentiy than other employees or sqqilicants based on die fact that such individuals are in a 
same-sex marriage or because the employee has a personal asscxiation with scmieone of a 
particular sex. Adverse action on that basis is, "by definition." discrimination because of the 
employee or ^qiUcant's sex. Cf Parr v. Woodmen of die World Life his. Co.. 791 F.2d 888. 
892 ( l l th Cir. 1986) ("Where a plaintiff claims cUscrimination based upon an interracial 
marriage or asscxiation, be aUeges, by definition, that be has been discriminated against 
because of liis race [in violation of Tide VH]."); Scfaroer v. BUlington. 577 F. Supp. 2d 293, 
307 n.8 (D.D.C. 2(X)8) ("Discrimination tiecause of race has never been limited only to 
cUscrimination for being one race or anotfaer. Instead, courts bave recognized tbat Tifie Vn's 
prohibition against race ctiscrimination protects employees frcmi being discriminated against 
because of an interracial marriage, or . . . friendships.**). 

Sexual orientation cUscrimination also is sex discriinination becrause it necessarily involves 
ctiscrimination based cm gender stereotypes. In Price Waterfaouse, tfae COiut reaffirmed tfaat 
Congress intended Tide VII to "strike at tfae entire spectrum of disparate treatment of men and 
women resulting from sex stereotypes." 490 U.S. at 251 (ciuoting Los Angeles Dep't of Water 
& Power V. Manhart, 435 U.S. 702. 707 n.13 (1978)). hi die wake of Price Wateifaouse, 
courts and tfae Commission faave recognized tfaat lesbian, gay, and bisexual inctividuals can 
bring claims of gender stereotyping under Titie VII if sucfa incUviduals demonstrate tfaat tfaey 
were treated adversely because they were viewed—based on tfaeir sqqiearance, mannerisms, or 
conchict—as insufficientiy "masculine" or "feminine."^ But as the Commission' and a number 

^ ^ Smifii V, City of Salem. Ohio. 378 F.3d 566, 574 (6tii Ch. 2004) ("Il follows [from Price 
Waterbousel tbat employers who discriminate against men because tbey . . . act femininelyf ] are also 
engaging in sex discrimination, because tbe discrimination would not occur but for the victim's sex."); 
EECX V. Bob Brodiers, 731 F.3d 444. 459-60 (5fii Cir, 2013) (cn banc) ("[A] jury could view WoUe's 
behavior as an attenqit to denigrate Woods because — at least in Wolfe's view — Woods feU outside of 
Wolfe's manly-'inan stereotype" and diat would constimte sex discrimmation m violation of Tifie VU). 

» Sw Veretto v. United States Postal Service. EECX Appeal No. 0120110873, 2011 WL 2663401 
(EECX July 1,2011) (conqilainant's allegation of sexual orientation discrimmation was a claim of sex 
discrimination tiecause it was liased on die sex stereotype fiiat marrying a woman is an essential pan of 
being a man); CasteUo v. U.S. Postal Servfce. EECX Request No. 0520110649, 2011 WL 6960810 
(EECX Dec. 20, 2011) (complainant's aUegation of sexual orieniatkm discrimination was a daim of 
sex discrimination because it was based on fix sex stereotype fiiat having relationshqis with men is an 
essentia] part of bemg a woman); Baker v. Social Sreurity Administration, EEOC Appeal No. 
0120110008, 2013 WL 1182258 (EECX Januaiy 11, 2013) (complainant's aUegation of sexual 
orientation discriniination ¥ âs a claim of sex discrimination because It was based on bis gender non
conforming bebavior); Dupras v. Dep't of Commerce. EEOC Request No. 0520110648, 2013 WL 
1182329 (EEOC March 15.2013) (complainam's aUegation fiiat she was subjected to stereotyping on 
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of federal courts' have concluded in cases dating from 2002 onwards, cUscriminaticm against 
pecqile who are lesbian, gay, or bisexual cm die basis of gender stereotypes often involves far 
more tfaan assunqitions about overt masculine or feminine befaavior. 

tbe basis of sex because of ber sexual orientation is sufUciem to state a claim of sex discrimination 
under Tifle VH); Culp v. Dep't of Homeland Securitv. EECX Appeal No. 0720130012, 2013 WL 
2146756 (EECX May 7, 2013) (complainant's aUegation of sexual orientation discrimination stales a 
claim of sex discriinination because it was an aUegation that her siqiervisor was motivated by 
stereotypes diat women sbould only have relationshqis wifii men); Brooker v. U.S. Postal Service. 
EECX Request No. 0520110680 , 2013 WL 4041270 (EECX May 20, 2013), (complainant's 
aUegation fiiat coworkers were spreading aUegations about his sexual orientation was properly framed 
as a claim of sex discrinunation); Conaplainam v. Dep't of Homeland Security. EECX Appeal No. 
0120110576. 2014 WL 4407457 (EECX August 19, 2014) (reafHrmmg fix analysts m fix cases cited 
above). 

' Sec Cemola v. Pcmer. 183 F. Supp. 2d 403, 410 (D. Mass. 2002); HeUer, 195 F. Siqip. 2d at 1224 
(D. Or. 2002) (''[A] jury could firid fiiat Cagle repeatedly faaiassed (and ultunately discharged) HeUer 
because HeUer did not conform to Cagle's stereotype of how a woman ought to behave. HeUer is 
attracted to and dates odier women, whereas Cagle beUeves fiiat a woman sfaould be attracted to and 
date only men."); Koien v. Ohio BeU. 894 F. Siqip. 2d 1032, 1038 (N.D. Ohio 2012) ("And here, 
Koren chose to lake his spouse's sumame—a "traditionaUy" fenunine practice—and bis co-workeis and 
superiors observed diat gender non-conformance when Koren recjuested to be caUed by fais married 
name."); Terveer v. BiUington, 34 F. Supp. 3d 100, 116, 2014 WL 1280301 (D.D.C. 2014) Qplaintiff 
stated a claim of ctiscrimination cm fix basis of sex wben fae 'alleged that fae is a homosexual male 
whose sexual orientation is not consistem witb tbe Defendam's percqition of acceptable gender roles, 
fiiat his status as a faomosexual male ctid not conform to fix Defendant's gender stereotypes asscxiated 
with men under Mech's supervision or at tfae LCX, and fiiat his orientation as homosexual bad removed 
him from Mech's preconceived definition of male.") (internal citations and quotes omittecQ; Boutiltier 
v. Hartford Pubtic Schools. 2014 WL 4794527 (D. Conn. 2014) (deiiying an employer's motion to 
dismiss by finding tfaat plaintifr, a lesbian, bad s^ forth a plausn>le claim diat she was discriminated 
against based cm sex due to ber non-conforming gender behavior): Deaeffe v. Sky West, Inc.. 2015 WL 
2265373, at *6 (D. Colo. May 11. 2015) (denying oiqikiyer's motion to dismiss by finding fiiat 
plaintifr, a homosexual male, had sufBcienfiy aUeged tbat be feUed to confonn to mate stereotypes by 
not laking part in male "braggadocio" abom sexual exploits wifii women, ncit making jokes abom gay 
pQots, designating his same-sex partner as beneficiary, and flying wifii his same sex partner on 
employer flights) cf Latta v. CXier, 771 F.3d 456, 474 (9fii C^. 2014) (finduig fiiat plamtifiEs bad 
sufifciendy established tfaat marriage laws in Idaho and Nevada violated tbe Ecpial Protection Clause of 
die Fourteenth Amendment by discriminating cm fix basis of sexual orientation, but also stating that 
*fix constitutional restraints the Suprenx Court has long imposed on sex-role stereo^ing . . . may 
provide anofixr potentiaUy persuasive answer to defendam's fixoiy."); M^ at 495 CBeizon. J. 
concurring) ("pji bears noting tbat tbe social exchision and state discrinunation against lesbian, gay, 
bisexual, and transgender pecqile reflects, in large part, disapproval of fixir nonconformi^ wifii gender-
based expectatioiis."). 
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Sexual orientaticm discrimination and faarassment "[are] often, if not always, motivated by a 
desire to enforce faeterosexuaUy defined gender norms." Centola v. Potter, 183 F. Su[qi. 2d 
403, 410 (D. Mass. 2002). The Centola court continued: 

In fact, stereotypes about homosexuality are cUrecdy related to our stereotypes 
about the prcqxr roles of men and women. WfaUe one paractigmatic form of 
stereotyping occurs wfaen co-workers single out an effeminate man for scom, in 
feet, tfae issue is fer more ccmiplex. The faarasser may discriminate against an 
cqxnly gay co-worker, or a co-worker tfaat he perceives to be gay, whether 
effeminate or not, because he diinks, "real" men should date women, and not 
other men. 

!d i 

Those deeper assumpticms and stereotypes about "real" men and "real" women were sinularly 
noted by the ccmrt in Terveer v. Library of Congress m rejecting tbe govemment*s motion to 
cUsmiss: 

Under Tide Vn, aUegations tbat an enqiloyer is discriminating against an 
enqiloyee based cm the employee's non-confoimity witb sex stereotypes are 
sufficient to establish a viable sex discriminaticm chum. S ^ Price Wateifaouse v. 
Hopkms, 490 U.S. 228,251 (1989) ("we are beyond d x day when an enqiloyer 
could evaluate employees by assuming or insisting fiiat they matcfa«l fiie 
stereotype asscxiat^ with tbeir gnxqi."). Here, Plaintiff faas aUeged that be is 
"a facmiosexual male whose sexual orientation is not ccmsistent with d x 
Defendant's perception of accqitable gender roles," diat his "status as a 
hcmiosexual male cUd not conform to the Defendant's gender stereotypes 
asscxiated with men under [fais siqiervisor's] siqxrvisicm or at tfae LOC." and 
tfaat "fais orientaticm as faomosexual faad removed faim from [fais siqiervisor's] 
preconceived ^fimticm of male." As Plaintiff faas aUeged fiiat Defendant denied 
faim promoticms and c;reated a faostUe work environment bec:ause of Plaintiffs 
ncmconformity witfa male sex stereotypes. Plamtiff has met fais buiden of setting 
forth "a short and plain statement of the claim showing that tfae pleader is 
entided to relief" 

Terveer v. BUtington. 34 F. Siqqi. 3d 100,116 (D.D.C. 2014) (citations cmiitted) (first quoting 
Pl.'s Am. Compl.; fiien quoting Fed. R. C^v. P. 8(a)). 

In tfae past, courts faave often feUed to view claims of discriinination by lesbian, gay, and 
bisexual enqiloyees in die straigfatforward manner described above."* Indeed, many ccxirts 

'** A review of erases dted for tbe proposition diat sexual orientation is excluded from Title Vn reveals 
fiiat many courts sinqily cite eartier and dated decisions iridiout ai^ additional analysis. For exanqile. 
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have gone to great lengths to distinguisfa adverse enqiloyment actions based on "sex" from 
adverse enqiloyment actions based on "sexual orientaticm." The stated justification for sucfa 
uitricate parsing of language faas been die bare condusion that "Tide Vn does not prohibit. . . 
discriinination Ixcause of sexual orientaticm." Dawson v. Bumble & Bumble, 398 F.3d 211, 
217 (2d Cir. 20Q5) (quoting Shnonton v. Runyon, 232 F.3d 33, 35 (2d Cir. 2000)). Fbr diat 
reason, courts have attenqited to distinguish discrimmation based cm sexual orientation from 
ctiscrimination based cm sex, even wfaUe noting diat die "boideis [between tfae two classes] are 
. . . imprecise." W^ (alteration ui origmal)." 

Some of these decisions reason that COngress in 1964 did not intend Tide Vn to aqqily to 
sexual orientation and, therefore. Tide VO could not be inteipreted to prc^bit such 
discrimmation. See, e.g., DeSantis v. Pacific Telephone & Telegraph Co., 608 F.2d 327, 329 
(9fii Cir. 1979) ("Congress had only the traditional notions of *sex* in mmd" wfaen it passed 
Tide v n and fiiose "tractitional notions" did not include sexual orientaticm or sexual 
preference.) abrogated by Nicfaols v. Azteca Restaurant Enteiprises, Inc.. 256 F.3d 864, 875 
(9fii Cir. 2001).** 

in a brief to fix Seventfa Circuit Court of Appeals requesting rehearing liased on various broad 
declaratoiy statements diat Tide VU does not cover sexual orientation, the EEOC pomted out fiiat only 
one prevKHis Seventh Circuit case had analyzed the cpiestion of coverage of sexual orientation 
discriinination under Title VU and fiiat case, decided in 1984, had not lieen reviewed in tight of 
subsecpiem decisions sucb as Price Wateifaouse. Instead, a string of Sevoifii Circuit panel decisions faad 
simply reiterated fiie bolding in tfae first case without any further discussiorL Br. EECX Supp. Reh*g 8-
9. Muhammad v. CateroiUar Inc.. ECF No. 49, No. 12-1723 (7fii Cir. Oct. 7, 2014). The Sevemh 
Circuit denied tbe request for rehearing but reissued its decision withom fix statemenls dial sexual 
orientation discriniination is not c:overed under Tide VU. S ^ Muhammad v. Caterpillar, 767 F.3d 694 
(7fli Cir. 2014). 2014 WL 4418649 (7* Cir. Sept. 9, 2014, as Amended on Denial of Rehearing, Oct. 
16.2014). 

" We do not view fiie liorders between sex discrimination and sexual orieiuation as "imprecise." As 
we note above, discriminaticm on fix Insis of sexual orientation necessarily involves discrimination on 
fix basis of sex. 

" Indeed, the Equal Enqiloymem Opportunity Commission's own understanding of Title Vn*s 
apptication to sexual orientaticm discrimination has develcqxd over time. Compare Johnson v. U.S. 
Postal Serv.. EEOC Appeal No. 01911827, 1991 WL 1189760. at •3 (EECX Dec. 19, 1991) Qmlding 
that Tide VU's imibibition of discrinunation liased cm sex does not include sexual ineference or sexual 
orientation), and Moniscm v. Dep't of fix Navy, EECX Appeal No. 01930778, 1994 WL 746296, at 
*3 (EEOC June 16,1994) (afUrming tfaat Tide Vfl's discrimination prohibition does not inchide sexual 
preference or orientation as a basis), witii Morris v. U.S. Postal Serv.. EECX Qipeal No. 01974524. 
2000 WL 226001, at *l-2 (EECX Fcsb. 9,2000) (distinguishing Johnson and Morrison and bolding fiiat 
complainam stated a valid Tifie VH claim by aUe^ng tbat faer female siqiervisor and former kiver 
discriminated against ber on fix tiasis of hex sex). Fonner Acting Chairman of fix EECX Stuart 
Ishimaru acknowledged fix vaiying protections to protect LCiBT enqiloyees and explained tfaat federal 
decisions have been inconsistent in this area. See Employmem Non-Discrinunation Act of 2009: 
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congress may not have envisioned the sqqiUcaticm of Tifie Vn to these situations. But as a 
unanimous Court stated in Oncale v. Sundowner Offshore Services, Inc., "stamtory 
prohibiticms often go beycmd the princqial evU [tbey were passed to combat] to cover 
reasonably conqiarable evUs. and it is ultimately die provisions of our laws rather than the 
principal concerns of our tegislators by which we are govenxd." 523 U.S. 75, 79, 78-80 
(1998) (holding that same-sex harassment is actionable under Titie VII). Interpreting the sex 
ctiscrimination prohibiticm of Titie Vn to exclude coverage of lesbian, gay or bisexual 
incUviduals who have eiqxrienced discriminaticm cm the basis of sex inserts a limitation into the 
text tfaat congress faas not included." Notfaing in die text of Tide Vn "suggests tfaat COngress 
intended to cxmfine tfae benefits of [die] stamte to faeterosexual enqiloyees alorx." Heller v. 
Columbia Edgewater Country Chib, 195 F. Supp. 2d. 1212,1222 (D. Or. 2002). 

Some crourts faave also relied cm tfae feet tfaat Congress has debated but not yet passed 
legislation eiqiticifiy providing protections for sexual orientaticm. See Bibby v. Hula. COca 
Cola Botdmg Co., 260 F.3d 257, 261 (3d Cir. 2001) ("Congress faas rqieatedly rejected 
legislation tfaat would extend Tide VO to cover sexual orientaticm.")." But tfae Siqireme Court 
faas ruled that "[c]oiigressionaI inaction lacks persuasive significance because several ecpiaUy 
tenable inferences may be drawn fitim such inaction, including die inference tbat die existing 
legislation already incorporated tfae offered cfaange." Pensicm Beixfit Guar. COm. v- LTV 
Com.. 496 U.S. 633, 650 (1990) (citation omittecQ (intemal cpiotation marks omitted). 

Tfae idea tfaat congressicmal action is required (and inaction is tfaerefore instmctive in part) rests 
cm tfae notion tfaat protection against sexual orientation discrimination under Tide VII would 
create a new class of covered persons. But analogous case law confirms tfais is not true. 
Wfaen ccMirts held that Tide Vn protected persons who were discriminated against tiecause of 
fiieir relationships wifii persons of another nxe , fiie ccxirts did not thereby create a new 

Hearing on H.R. 3017 Before tbe H. Comm. on Educ. & Labor, lllfli Cong. (2009) (statemem of 
Stuart J. Isfaimani, Acting Cfaairman, U.S. Equal Enqiloyment Opportunity Ccxnmission). 

'̂  Tide v n pndiibits discrimmation on dx basts of "sex" widiom fordxr definition or restriction and it 
is not OUT province to modity fiiat text by adding Umhations to it. As fix Siqnenx Court noted recenfiy 
in a differem context, "[t]be imiblem with this approach is tbe one that inheres in most incorrect 
interpretations of statutes: It asks to add words to the kiw to produce wfaat is thought to be a desirable 
result. That is Congress's province." EECX v. Abercrombie A Hidi Stores, Irx.. 575 U.S. 
(2015), 135 S.Ct 2028,2033,2015 WL 2464053, *4 (2015). 

'̂  S ^ also Medina v. Incoine Support Div.. 413 F J d 1131, 1135 (lOfii Cir. 2005) (citing Bibby and 
Simonton (see infra) wifii ^iproval); Rene v. MGM Grand Hotel, hx. , 243 F.3d 1206, 1209 (9fii Cir. 
2001) ("Tifie v n has not lieen amended to prohibit discrimination based on sexual orientatkm."); 
Simonton V. Runycm, 232 F.3d 33,35 Qd Cir. 2000) ("Congress's refusal to expand the reach of Tide 
v n is strong evidence of congressional intern."). 
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protected class of "people in interracial relationsfaips." See e.g., Deffenbaugh-WiUiams v. 
Wal-Mart Stores, Inc., 156 F.3d 581. 588-89 (5di Cir. 1998), remstated ni relevant part, 
WUUams v. Wal-Mart Stores. Inc.. 182 F.3d 333 (5fii Cir. 1999) (en banc). And wben die 
Siqireme COurt decided that Tide Vn protecrted persons discriminated against because of 
gender stereotypes held by an enqiloyer, it ttid not thereby create a new protected class of 
"masculine women." See Price Waterhouse, 490 U.S. at 239-40 ^luraUty cqiinion). 
SimUarly, wben niling under Tide VU tfaat discrimination against an enqiloyee because fae 
lacks religicms beUefs is reUgious cUscriminaticm, die courts did not thereby create a new Tide 
v n basis of "non-beUevers." SGS e ^ , EECX v. Townley Eng'g & Mfg. Co.. 859 F. 2d. 610, 
621 (9di Cir. 1988). These courts sunply ^qiUed existmg Tide VH principles cm race, sex, 
and reUgious discrimination to tfaese situations. Furtfaer, tfae Siqireme Court was not dissuaded 
by tfae atisence of tfae word "motfaers" in Titie VH wfaen it decided that dx stamte does not 
pemut an enqiloyer to have cme hiring poUcy for women widi pre-school chUdren and anodier 
for men witfa pre-schocd diUdren. See PhiUips v. Maitin-Marietta, 400 U.S. 542, 543-44 
(1971) (per curiam). Tbe courts faave gone where die principles of Tide VH have directed. 

Our task is the same. We apply the words of the stamte Congress has charged us witb 
enforcing. We fixrefore conclude fiiat COnqilainant's aUegaticms of discriminaticm cm tfae basis 
of sexual orientaticm state a claim of discrimination on die tiasis of sex. We furdier conclude 
tfaat aUegaticms of discriminaticm on die basis of sexual orientaticm necessarily state a claim of 
ctiscrimination cm tfae t>asis of sex. An employee could sfaow tfaat tfae sexual orientaticm 
discrriminaticm fae or sfae e^qxrienced was sex discrimination because it involved treatment tfaat 
would not have occurred but for fix individual's sex; txcause it was based on the sex of the 
perscm(s) die individual asscxiates widi; and/or because it was premised cm the fundamental 
sex stereotype, norm or e]q[iectaticm that inctividuals sbould be attracted only to diose of tfae 
opposite sex." Agencies should treat claiins of sexual orientaticm discriminaticm as conqilaints 
of sex discrimination under Tide VU and process such complaints through the ordinaiy Secticm 
1614 piocess. 

We rec^igiuze tfaat many agerxies also have separate conqilaint processes in place for claims of 
sexual orientaticm discriminaticm. Agencies may maintain, and employees may stiU utilize, 
these procedures if diey wisfa. But tfae 1614 process is dx most iqqircqiriate metfaod for 
resolving dxse claiins. Agendes sfaould make applicants and enqiloyees aware tfaat claiins of 
sexual orientaticm discriminaticm wiU ordinarily be processed under Secticm 1614 as claims of 
sex discrimination unless die enqiloyee recpiests that the altemative ccmqilaint process tx used. 

CONCLUSION 

Accordingly, we cxmclude that COnqilainam's aUegaticms of discrimination cm dx basis of fais 
sexual orientaticm state a claim of discriminaticm cm dx tiasis of sex witfain tfae meaning of Tide 

" Tfaere may be otfaer dxories for establisfauig sexual orientation discriminatiott as sex discrimination, 
on wfaich we egress no cqiinion. 
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v n . Furthermore, we conclude that Complaint's imtial EEO txiimselor cxmtact was timely. 
We remand tfae Ccmqilainant's claim of ctiscrimination to tfae Agency for furtfaer processing to 
determiix its vaUdity on tfae merits. 

ORDER 

The Agency is ordered to contmue processmg die remanded claims. The Agency sfaaU 
acknowledge to die Conqilainant tfaat it faas received tfae remanded daims widiin diirty (30) 
calendar days of tfae date tfais decision tiecomes final. Tfae Agency shaU reissue to 
Conqilainant a copy of tfae investigative file and also sfaall notify Ccmqilainant of tfae 
appropriate rigfats widun diirty (3(9) calendar dqrs of tfae date ifais decisicm beccmnes final, 
unless tfae inatter is otfaerwise resolved prior to fiiat time. If tfae COmplainant recpiests a final 
decision witfaout a faearing, the Agency shaU issue a final decision on d x merits of fais 
ctiscrimination clauns widun sixty (6()) dsys of receipt of Complainant's request. 

A copy of tbe Agency's letter of acknowledgment to Ccmqilainant and a copy of the notice fiiat 
transmits the investigative fUe and notice of rights must t x sent to the ConqiUance Officer as 
referenced Ixlow. 

IMPLEMENTATION OF THE COMMISSION'S DECISION (K0610) 

Conqiliance with the Commission's corrective acticm is mandatory. Tbe Agency sfaaU subinit 
its ccmqiUance report vnfiiia fiiirty QO) calci^ar days of ifae completicm of aU ordered 
corrective acticm. Tfae report sfaaU be submitted to d x ConqiUance Officer, Offlce of Federal 
Operations, Equal Employment Opportunity Commission, P.O. Box 77960, Wasfaington, DC 
20013. The Agency's report must ccmtain siqqiorting dcxnimentation, and the Agency must 
send a copy of aU submissions to tfae Conplainant. If tfae Agency does not comply witfa tfae 
COmmissicm's order, d x Ccmqilainant may petiticm tfae COmmissicm for enforcement of tfae 
order. 29 C.F.R. § 1614.503(a). Tfae Conqilainant also faas fix rigfat to file a civU action to 
enforce ccmqiliaiKe witfa fix Comnussicm's order prior to or following an administrative 
petition for enforcement S ^ 29 C.F.R. §§ 1614.407, 1614.408, and 29 C.F.R. 
§ 1614.503(g). Alternatively, tfae Ccmqilainant faas die rigfat to file a civU acticm on d x 
underlying complaint in acccndance witfa tfae p a r a g r ^ below entitied "Rigfat to FUe a CivU 
Action." 29 C.F.R. §§ 1614.407 and 1614.408. A civU action for enforcement or a civU 
action on t ie underlying conqilaint is subject to d x deadlhx stated in 42 U.S.C. 2000e-16(c) 
(1994 & Sapp. IV 1999). If die Ccmqilainant files a civil acticm, tix administiative processing 
of i ^ complaint, inclrating axty petition for enfbrccmcct. wiU be terminascd. S ^ 29 C.F.R. 
§ 1614.409. 
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STATEMENT OF RIGHTS - ON APPEAL 

RECONSn>ERATION (M0610) 

Tfae Commissicm may, in its discretion, reconsider tfae decision in diis case if tfae COmplainant 
or die Agency submits a written recpiest ccmtaining aiguments or evicfence wfaicfa tends to 
estabUsh that: 

1. The appeUate decisicm involved a clearly errcmeous interpretation of material 
fact or law; or 

2. Tfae qqxUate decision wiU faave a substantial impact on tfae policies, practices, 
or operations oftfae Agency. 

Recjuests to reconsider, with siqqiorting statement or brief, must be fUed witfa the Offlce of 
Fecleral Operations (OFO) widiin diirty (30) calei^ar dqrs of receqit of this decision or widiin 
twenty (20) g«lw«far d ^ of receqit of another party's timely recpiest for reconsideraticm. S ^ 
29 C.F.R. § 1614.405; Equal Employment Opportunity Management Directive for 29 C.F.R. 
Part 1614 (EEO MD-110), at 9-18 (November 9, 1999). AU requests and arguments must be 
sulnnitted to tfae Director, Office of Federal Cqierations, Ecpial Enqiloyment Opportunity 
Commission, P.O. Box 77960, Wasfaingtcm, DC 2(X)13. In d x atisence of a legible postmark, 
tfae recpiest to reccmsider sfaaU be deemed timely filed if it is received liy maU witfain five days 
of the ejqiiration of tfae iqqiUcable filing period. S ^ 29 C.F.R. § 1614.604. Tfae request or 
oppositicm must also include proof of service cm tfae otfaer party. 

Failure to file witfain tfae time period wiU result in dismissal of your request for reccmsideration 
as untimely, unless extenuating circumstances prevented die timely filing of tfae recpiest. Any 
siqqxnting dcxnunentaticm must l x sutimitted widi your request for reccmsideraticm. Tfae 
COmmissicm wiU ccmsider recpiests for reconsideraticm filed after tfae deadline only in very 
limited circumstances. S ^ 29 C.F.R. § 1614.604(c). 

COMPLAINANT'S RIGHT TO F n ^ A CJVILACmON (R0610) 

This is a decisicm requiring the Agency to ccmtinue its administrative processing of your 
complaint. However, if you instead wish to file a civU action, you have d x right to file such 
acticm in an iqqinqiriato United States District COurt widiin niaety (90) calendar days from the 
date tfaat you receive fiiis decisicm. In die alternative, you may fUe a civU acticm after one 
bundled m d eigfaty (ISO) calendar days of die date you filed ycxir ccmqilaim widi d x Agency, 
or filed your iqqxal widi the COnunission. If ycm file a avU action, you must nanx as tfae 
defendant in die conqilaint d x person viiho is d x offlcial Agency head or department head, 
identifymg tfaat perscm by fais or faer fidl name and official tide. Failure to do so may result in 
tfae cUsmissal of your case in ccxirt "Ageixy" or "dqiartment" means the naticmal 
organizaticm, and not die local office, facUity or department in wfaicfa you work. Fiting a dvil 
acticm win temunate fix adnumstiative procesnog of yoor conqilmnt. 
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RIGHT TO REQUEST COUNSEL (Z0610) 

If you decide to file a civU action, and if you do not faave or cannot afford tfae services of an 
attorney, ycm may recpiest fixim tfae COurt that the COurt appoim an attomey to represent you 
and that the Court also pennit ycm to fUe tfae action witfaout payment of fees, costs, or otfaer 
security. S ^ Tide VH of die OvU Rigfats Act of 1964, as amended, 42 U.S.C. § 2000e-5(f) 
(1) ("Upcm application by tfae ccmqilainant and in such circumstances as the court may deem 
just, the coan aay sqqioint an attorney for such ccnnplainant and may authorize dx 
cummiencement of tfae acticm witfaout the payment of fees, costs, or security"); tfae 
RefaabUitation Act of 1973, as amended, 29 U.S.C. §§ 791, 794(c). The grant or draual of tfx 
recpiest is within fix sole discretion of dx Court. FiUng a request for an attorney with dx 
COurt does not extend your time in which to fUe a civU action. Both the recpxst and dx civU 
acticm must lx filed within the time limits as stated in the paragraph above ("Right to FUe a 
CivU Action"). 

FOR THE COMMISSION: 

;ne B. WUstfn 
Acting Executive Officer 
Executive Secretariat 

If^^oif 
)ate 
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Examples of Court Decisions Supporting Coverage
of LGBT-Related Discrimination Under Title VII

Supreme Court Decisions on the Scope of Title VII's Sex
Discrimination Provision
Oncale v. Sundowner Offshore Services, 523 U.S. 75 (1998).  The Supreme Court held that
same-sex harassment is sex discrimination under Title VII.  Justice Scalia noted in the
majority opinion that, while same-sex harassment was "assuredly not the principal evil
Congress was concerned with when it enacted Title VII . . .statutory prohibitions often go
beyond the principal evil [they were passed to combat] to cover reasonably comparable evils,
and it is ultimately the provisions of our laws rather than the principal concerns of our
legislators by which we are governed.  Title VII prohibits 'discriminat[ion] . . . because of . . .
sex.'  [This] . . . must extend to [sex-based] discrimination of any kind that meets the
statutory requirements."  Id. at 79-80.

Price Waterhouse v. Hopkins, 490 U.S. 228 (1989).  The Supreme Court recognized that
employment discrimination based on sex stereotypes (e.g., assumptions and/or expectations
about how persons of a certain sex should dress, behave, etc.) is unlawful sex discrimination
under Title VII.  Price Waterhouse had denied Ann Hopkins a promotion in part because
other partners at the firm felt that she did not act as woman should act.  She was told, among
other things, that she needed to "walk more femininely, talk more femininely, [and] dress
more femininely" in order to secure a partnership. Id. at 230-31, 235.  The Court found that
this constituted evidence of sex discrimination as "[i]n the . . . context of sex stereotyping, an
employer who acts on the basis of a belief that a woman cannot be aggressive, or that she
must not be, has acted on the basis of gender." Id. at 250.   The Court further explained that
Title VII's "because of sex" provision strikes at the "entire spectrum of disparate treatment of
men and women resulting from sex stereotypes." Id. (quoting City of Los Angeles Dep't of
Water & Power v. Manhart, 435 U.S. 702, 707 n.13 (1978) (internal citation omitted)).

Federal Court Decisions Supporting Coverage for Transgender
Individuals as Sex Discrimination
Glenn v. Brumby, 663 F.3d 1312 (11th Cir. 2011).  The plaintiff, a transgender female,
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brought a claim under 42 U.S.C. § 1983 alleging unlawful discrimination based on sex in
violation of the Equal Protection Clause when she was terminated from her position with the
Georgia General Assembly.  Relying on Price Waterhouse and other Title VII precedent, the
court concluded that the defendant discriminated against the plaintiff based on her sex by
terminating her because she was transitioning from male to female.  The court stated that a
person is considered transgender "precisely because of the perception that his or her
behavior transgresses gender stereotypes."  As a result, there is "congruence" between
discriminating against transgender individuals and discrimination on the basis of "gender-
based behavioral norms."  Because everyone is protected against discrimination based on
sex stereotypes, such protections cannot be denied to transgender individuals.  "The nature
of the discrimination is the same; it may differ in degree but not in kind."  The court further
concluded that discrimination based on sex stereotypes is subject to heightened scrutiny
under the Equal Protection Clause, and government termination of a transgender person for
his or her gender nonconformity is unconstitutional sex discrimination.  Although in this case
the defendant asserted that it fired the plaintiff because of potential lawsuits if she used the
women's restroom, the record showed that the plaintiff's office had only single-use unisex
restrooms, and therefore there was no evidence that the defendant was actually motivated
by litigation concerns about restroom use.  The defendant provided no other justification for
its action, and therefore, the plaintiff was entitled to summary judgment.

Smith v. City of Salem, 378 F.3d 566 (6th Cir. 2004).  The plaintiff alleged that he was
suspended based on sex after he began to express a more feminine appearance and
notified his employer that he would eventually undergo a complete physical transformation
from male to female.  The court held that Title VII prohibits discrimination against
transgender individuals based on gender stereotyping.  The court determined that
discrimination against an individual for gender-nonconforming behavior violates Title VII
irrespective of the cause of the behavior.  The court reasoned that the "narrow view" of the
term "sex" in prior case law denying Title VII protection to transgender employees was
"eviscerated" by Price Waterhouse, in which the Supreme Court held that Title VII protected
a woman who failed to conform to social expectations about how women should look and
behave. 

Barnes v. City of Cincinnati, 401 F.3d 729 (6th Cir. 2005).  Plaintiff, who "was a male-to-
female transsexual who was living as a male while on duty but often lived as a woman off
duty [and] had a reputation throughout the police department as a homosexual, bisexual or
cross-dresser," alleged he was demoted because of his failure to conform to sex
stereotypes.  The court held that this stated a claim of sex discrimination under Title VII.

Rosa v. Parks W. Bank & Trust Co., 214 F.3d 213 (1st Cir. 2000).  Citing Title VII case law,
the court concluded that a transgender plaintiff, who was biologically male, stated a claim of
sex discrimination under the Equal Credit Opportunity Act by alleging that he was denied a
loan application because he was dressed in traditionally female attire.

Schwenck v. Hartford, 204 F.3d 1187, 1201-02 (9th Cir. 2000).  Citing Title VII case law, the
court concluded that a transgender woman stated a claim of sex discrimination under the
Gender Motivated Violence Act based on the perception that she was a "man who 'failed to
act like one.'"  The court noted that "the initial approach" taken in earlier federal appellate

A118



9/22/15, 6:30 AMExamples of Court Decisions Holding LGBT-Related Discrimination Actionable Under Title VII

Page 3 of 7http://www.eeoc.gov/eeoc/newsroom/wysk/lgbt_examples_decisions.cfm

Title VII cases rejecting claims by transgender plaintiffs "has been overruled by the language
and logic of Price Waterhouse."

EEOC v. R.G. & G.R. Harris Funeral Homes, Inc., ___ F. Supp. 3d ___, 2015 WL 1808308
(E.D. Mich. Apr. 21, 2015).  Denying the employer's motion to dismiss a Title VII sex
discrimination claim brought on behalf of a terminated funeral home employee who was a
transgender woman, the court held:  "[I]f the EEOC's complaint had alleged that the Funeral
Home fired Stephens based solely upon Stephens's status as a transgender person, then
this Court would agree with the Funeral Home that the EEOC's complaint fails to state a
claim under Title VII. But the EEOC's complaint also asserts that the Funeral Home fired
Stephens 'because Stephens did not conform to the [Funeral Home's] sex- or gender-based
preferences, expectations, or stereotypes' (Compl. at ¶ 15). And binding Sixth Circuit
precedent establishes that any person without - regard to labels such as transgender - can
assert a sex-stereotyping gender-discrimination claim under Title VII, under a Price
Waterhouse theory, if that person's failure to conform to sex stereotypes was the driving
force behind the termination. This Court therefore concludes that the EEOC's complaint
states a claim as to Stephens's termination."

Lewis v. High Point Regional Health System, ___ F. Supp. 3d ___, 2015 WL 221615
(E.D.N.C. Jan. 15, 2015).  Plaintiff, a certified nursing assistant, alleged she was denied hire
for several positions because of her transgender status.  At the time of her interviews, she
was anatomically male, and was undergoing hormone replacement therapy in preparation for
sex reassignment surgery in the future.  Denying the employer's motion to dismiss her Title
VII sex discrimination claim, the court ruled that Title VII's sex discrimination provision
prohibits discrimination related to transgender status.

Finkle v. Howard Cnty., Md., 122 Fair Empl. Prac. Cas. (BNA) 861, 2014 WL 1396386 (D.
Md. Apr. 10, 2014).  Denying the county's motion to dismiss or for summary judgment on a
Title VII claim brought by a volunteer auxiliary police officer, the court ruled that the officer
was an "employee" for Title VII purposes, and that her claim that she was discriminated
against "because of her obvious transgendered status" raised a cognizable claim of sex
discrimination.  The court reasoned:  "[I]t would seem that any discrimination against
transsexuals (as transsexuals) - individuals who, by definition, do not conform to gender
stereotypes - is proscribed by Title VII's proscription of discrimination on the basis of sex as
interpreted by Price Waterhouse.  As Judge Robertson offered in Schroer[ v. Billington, 577
F. Supp. 2d 293 (D.D.C. 2008)], '[u]ltimately I do not think it matters for purposes of Title VII
liability whether the Library withdrew its offer of employment because it perceived Schroer to
be an insufficiently masculine man, an insufficiently feminine woman, or an inherently
gender-nonconforming transsexual.'"  

Parris v. Keystone Foods, 2013 WL 4010288 (N.D. Ala. Aug. 7, 2013), appeal docketed, No.
13-14495-D (Oct. 1, 2013).  Plaintiff, a transgender female, alleged that she was discharged
from her job at a chicken processing facility because of her "gender non-conformity." The
district court, citing Glenn v. Brumby, recognized that the plaintiff's claims were covered by
Title VII's sex discrimination prohibitions, but granted summary judgment to the employer on
the ground that plaintiff's comparator evidence and evidence of discriminatory remarks by
coworkers did not show that her discharge was motivated by her gender identity as opposed
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to the legitimate non-discriminatory reason proffered by the employer.

Radtke v. Miscellaneous Drivers & Helpers Union Local #638 Health, Welfare, Eye, & Dental
Fund, 867 F. Supp. 2d 1023 (D. Minn. 2012).  Assessing a claim under ERISA for wrongful
termination of benefits to a legal spouse of a transgender individual, the court quoted the
language from Smith v. City of Salem that the Supreme Court's decision in Price Waterhouse
"eviscerated" the "narrow view" of "sex" articulated in earlier Title VII cases, and observed: 
"An individual's sex includes many components, including chromosomal, anatomical,
hormonal, and reproductive elements, some of which could be ambiguous or in conflict within
an individual."

Schroer v. Billington, 577 F. Supp. 2d 293 (D.D.C. 2008).  The plaintiff, a transgender female,
was offered a position as a terrorism research analyst before she had changed her name
and begun presenting herself as a woman.  After the plaintiff notified the employer that she
was under a doctor's care for gender dysphoria and would be undergoing gender transition,
the employer withdrew the offer, explaining that the plaintiff would not be a "good fit."  The
court stated that since the employer refused to hire the plaintiff because she planned to
change her anatomical sex by undergoing sex reassignment surgery, the employer's
decision was literally discrimination "because of ... sex."  The court analogized the plaintiff's
claim to one in which an employee is fired because she converted from Christianity to
Judaism, even though the employer does not discriminate against Christians or Jews
generally but only "converts."  Since such an action would be a clear case of discrimination
"because of religion," Title VII's prohibition of discrimination "because of sex" must
correspondingly encompass discrimination because of a change of sex.  The court
concluded that decisions rejecting claims by transgender individuals "represent an elevation
of 'judge-supposed legislative intent over clear statutory text,'" which is "no longer a tenable
approach to statutory construction." 

Lopez v. River Oaks Imaging & Diagnostic Group, Inc., 542 F. Supp. 2d 653 (S.D. Tex.
2008).  The plaintiff alleged that she was subjected to sex discrimination when the employer
rescinded its job offer after learning that she was transgender.  Denying the employer's
motion for summary judgment, the court concluded that the plaintiff's claim was actionable as
sex discrimination under Title VII on the theory that she failed to comport with the employer's
notions of how a male should look.  A finder of fact might reasonably conclude that the
employer's statement that the job offer was rescinded because she had "misrepresented"
herself as female reflected animus against individuals who do not conform to gender
stereotypes. 

Mitchell v. Axcan Scandipharm, Inc., No. 05-243, 2006 WL 456173, at *2 (W.D. Pa. 2006). 
Plaintiff alleged sex-based harassment and termination in violation of Title VII after the
employer learned that plaintiff had been diagnosed with gender identity disorder and plaintiff
began presenting at work as a female after having presented as a male during the first four
years of employment.  Denying the employer's motion to dismiss, the court held that
because the complaint "included facts showing that his failure to conform to sex stereotypes
of how a man should look and behave was the catalyst behind defendant's actions, plaintiff
has sufficiently pleaded claims of gender discrimination."
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Tronetti v. TLC HealthNet Lakeshore Hosp., No. 03-cv-375E, 2003 WL 22757935, at *4
(W.D.N.Y. 2003).  Relying on the reasoning in Schwenck v. Hartford, 204 F.3d 1187, 1201-02
(9th Cir. 2000), the court ruled that plaintiff's sex discrimination claims of hostile work
environment harassment and discriminatory discharge arising from her transition and sex
reassignment surgery were actionable under Title VII, based on factual allegations that she
was discriminated against for "failing to act like a man."  See also Doe v. United Consumer
Fin. Servs., No. 1:01-cv-1112, 2001 WL 34350174, at *2-5 (N.D. Ohio 2001).  

Creed v. Family Express Corp., 101 Fair Empl. Prac. Cas. (BNA) 609, 2007 WL 2265630
(N.D. Ind. Aug. 3, 2007).  The plaintiff, a transgender female, alleged facts permitting an
inference that she was terminated because of gender stereotypes; specifically, that she was
perceived by her employer to be a man while employed as a sales associate and was fired
for refusing to present herself in a masculine way.  See also Hunter v. United Parcel Serv.,
697 F.3d 697 (8th Cir. 2012) (affirming summary judgment for the employer under both Title
VII and state law, the court did not rule that such discrimination was not actionable under
Title VII, but rather that there was no evidence that the prospective employer knew or
perceived that plaintiff was transgender during the job interview, and therefore a prima facie
case of sex discrimination was not established). 

Miles v. New York Univ., 979 F. Supp. 248, 249-50 (S.D.N.Y. 1997).  Noting that the phrase
"on the basis of sex" in Title IX is interpreted in the same manner as similar language in Title
VII, the court held that a transgender female student could proceed with a claim that she was
sexually harassed "on the basis of sex" in violation of Title IX.

Federal Court Decisions Supporting Coverage of Sexual
Orientation-Related Discrimination as Sex Discrimination
Muhammad v. Caterpillar Inc., 767 F.3d 694 (7th Cir. Sept. 9, 2014, as amended on denial of
rehearing, Oct. 16, 2014).  Plaintiff alleged that hostile work environment harassment relating
to his perceived sexual orientation was sex-based harassment in violation of Title VII. 
Affirming the district court's grant of summary judgment to the employer, the appellate court
ruled that the employer took prompt remedial action once on notice of the harassment.  As
urged by the EEOC in an amicus brief filed in connection with plaintiff's petition for rehearing,
the court denied the petition but amended its original decision to delete language that had
stated sexual orientation-related discrimination claims are not actionable under Title VII.

Latta v. Otter, 771 F.3d 456 (9th Cir. 2014).  The 9th Circuit Court of Appeals held that
statutes and constitutional amendments in Idaho and Nevada prohibiting same-sex
marriages and refusing to recognize same-sex marriages validly performed in other states
violated the Equal Protection Clause.  The opinion of the court held that the laws were invalid
as they discriminated on the basis of sexual orientation without sufficient justification. It also
noted that "the constitutional restraints the Supreme Court has long imposed on sex-role
stereotyping . . . may provide another potentially persuasive answer to defendant's theory."
 Id. at 474.   A concurrence by Judge Berzon focused exclusively on the sex discrimination
argument.  Her opinion stated that she would have found that the Idaho and Nevada laws
unlawfully discriminated on the basis of sex as, among other reasons, "the social exclusion
and state discrimination against lesbian, gay, bisexual, and transgender people reflects, in
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large part, disapproval of their nonconformity with gender-based expectations." Id. at 495.

Videckis v. Pepperdine University, 2015 WL 1735191 (C.D. Cal. 2015).  Pepperdine
University filed a motion to dismiss plaintiff's Title IX claim, stating that the plaintiff alleged
sexual orientation discrimination and not sex discrimination.  The district court granted the
motion but gave the plaintiff leave to amend the complaint, noting that "discrimination based
on a same-sex relationship could fall under the umbrella of sex[] discrimination." Id. at 8. 
The court further stated that plaintiffs could frame an argument of sexual orientation
discrimination as sex discrimination using either a gender-stereotype approach or a plain-text
argument.  To illustrate the plain-text example, the court noted that "a policy that female
basketball players could only be in relationships with males inherently would seem to
discriminate on the basis of gender . . . the gender discrimination would be that female
players would be prevented from entering into relationships with other females because their
chosen partner was female." Id.

Boutillier v. Hartford Public Schools, 2014 WL 4794527 (D. Conn. Sept. 25, 2014).  The court
denied the employer's motion to dismiss a Title VII sex discrimination claim alleging adverse
employment actions occurring after management learned of her sexual orientation.  The
allegation that plaintiff was "subjected to sexual stereotyping during her employment on the
basis of her sexual orientation" was held actionable as sex discrimination under Title VII
because it sets forth "a plausible claim that she was discriminated against based on her non-
conforming gender behavior."

Hall v. BNSF Railway Co., 2014 WL 4719007 (W.D. Wash. Sept. 22, 2014).  Denying an
employer's motion to dismiss a Title VII sex discrimination claim challenging the employer's
policy of providing health insurance coverage for employees' legally married opposite-sex
spouses but not same-sex spouses, the court found that the allegations were sufficient to
allege discrimination based on the sex of the employee.

Terveer v. Billington, 2014 WL 1280301 (D.D.C. Mar. 31, 2014). Denying the employer's
motion to dismiss the plaintiff's Title VII sex discrimination claims for denial of promotion and
harassment because of non-conformance with sex stereotypes, the court found sufficient the
plaintiff's allegations that he is "a homosexual male whose sexual orientation is not
consistent with the Defendant's perception of acceptable gender roles," that his "status as a
homosexual male did not conform to the Defendant's gender stereotypes associated with
men [at his workplace]," and "his orientation as homosexual had removed him from [his
supervisor's] preconceived definition of male." 

Centola v. Potter, 183 F. Supp. 2d 403 (D. Mass. 2002).  In dicta, the court explained: 
"Sexual orientation harassment is often, if not always, motivated by a desire to enforce
heterosexually defined gender norms.  In fact, stereotypes about homosexuality are directly
related to our stereotype about the proper roles of men and women."

Koren v. Ohio Bell Telephone Co., 2012 WL 3484825 (N.D. Ohio Aug. 14, 2012).  Denying
defendant's motion for summary judgment where plaintiff alleged his supervisor
discriminated against him based on sex stereotypes because he is married to a man and
took his husband's last name, the court held:  "That is a claim of discrimination because of
sex." (emphasis in original).
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Heller v. Columbia Edgewater Country Club, 195 F. Supp. 2d 1212, 1224 (D. Or. 2002).  In a
Title VII sex harassment case brought by a lesbian employee who was subjected to negative
comments about her sex life, the court stated that the belief that men or women should only
be attracted to or date persons of the opposite sex constitutes a gender stereotype.  "If an
employer subjected a heterosexual employee to the sort of abuse allegedly endured by
Heller-including numerous unwanted offensive comments regarding her sex life-the evidence
would be sufficient to state a claim for violation of Title VII. The result should not differ simply
because the victim of the harassment is homosexual."  In this case, the court held, a jury
could find that [the manager] repeatedly harassed (and ultimately discharged) Heller
because Heller did not conform to Cagle's stereotype of how a woman ought to behave. 
Heller is attracted to and dates other women, whereas Cagle believes that a woman should
be attracted to and date only men."

Strong v. Grambling State University, 2015 WL 1401335 (W.D. La. Mar. 25, 2015).  The court
analyzed on the merits plaintiff's claim that he was subject to sex discrimination in violation of
Title VII based on his "gender status as heterosexual" because "women and homosexuals
earn higher salaries than he does and receive pay increases where he does not."  Granting
the employer's motion for summary judgment, the court found there was insufficient evidence
to support an inference of discriminatory intent.
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What You Should Know About EEOC and the
Enforcement Protections for LGBT Workers

Recent activities by EEOC, including the filing of lawsuits
on behalf of transgender employees, the filing of amicus
briefs related to coverage of sexual orientation and
transgender status, and the issuance of federal sector
decisions in these areas, have triggered increased interest
about protections for lesbian, gay, bisexual and
transgender (LGBT) individuals under federal
employment-discrimination laws. The information below
highlights what you should know about the EEOC's
enforcement efforts on behalf of LGBT individuals.

Overview
The EEOC is responsible for enforcing federal laws that
make it illegal to discriminate against a job applicant or an
employee because of the person's race, color, religion,
sex (including pregnancy), national origin, age (40 or
older), disability or genetic information. These federal laws
also prohibit employers from retaliating against workers
who oppose discriminatory employment practices - for
example, by reporting incidents of sexual harassment to
their supervisor or human resources department - or
against those who file EEOC charges or cooperate with an
EEOC investigation. Where these federal laws apply, they
protect all workers, regardless of sexual orientation or
gender identity.

Employers and employees often have questions about
whether discrimination related to LGBT status is prohibited
under the laws the EEOC enforces. While Title VII of the
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Civil Rights Act of 1964 does not explicitly include sexual orientation or gender identity in its
list of protected bases, the Commission, consistent with case law from the Supreme Court
and other courts, interprets the statute's sex discrimination provision as prohibiting
discrimination against employees on the basis of sexual orientation and gender identity.

The Commission's Strategic Enforcement Plan (SEP), adopted by a bipartisan vote in
December of 2012, lists "coverage of lesbian, gay, bisexual and transgender individuals
under Title VII's sex discrimination provisions, as they may apply" as an enforcement priority
for FY2013-2016. This enforcement priority is consistent with positions the Commission has
taken in recent years regarding the intersection of LGBT-related discrimination and Title VII's
prohibition on sex discrimination.

In 2012, the EEOC held that discrimination against an individual because that person is
transgender (also known as gender identity discrimination) is discrimination because of sex
and therefore is prohibited under Title VII. See Macy v. Department of Justice, EEOC Appeal
No. 0120120821 (April 20, 2012). The Commission has also held that discrimination against
an individual because of that person's sexual orientation is discrimination because of sex
and therefore prohibited under Title VII. See David Baldwin v. Dep't of Transportation, EEOC
Appeal No. 0120133080 (July 15, 2015).

Consistent with case law from the Supreme Court and other courts, the Commission takes
the position that discrimination against an individual because that person is transgender is a
violation of Title VII's prohibition of sex discrimination in employment. Therefore, the EEOC's
district, field, area and local offices will accept and investigate charges from individuals who
believe they have been discriminated against because of transgender status (or because of
gender identity or a gender transition).

The Commission also takes the position, consistent with case law from the Supreme Court
and other courts referenced at the previous link, that discrimination against an individual
because of that person's sexual orientation is a violation of Title VII. The Commission
accepts and investigates charges alleging sexual-orientation discrimination in employment.

Charge Data
In January 2013, the EEOC began tracking information on charges filed alleging
discrimination related to gender identity and/or sexual orientation. In the final three quarters
of FY 2013 (January through September), EEOC received 643 charges that included
allegations of sex discrimination related to sexual orientation and 147 charges that included
allegations of sex discrimination based on gender identity/transgender status. In FY 2014,
the EEOC received 918 charges that included allegations of sex discrimination related to
sexual orientation and 202 charges that included allegations of sex discrimination based on
gender identity/transgender status. For the first two quarters of FY 2015, EEOC received 505
charges that included allegations of sex discrimination related to sexual orientation and 112
charges that included allegations of sex discrimination based on gender identity/transgender
status.

The chart below shows charges received or resolved between January 2013 and March 31,
2015 that included an allegation of sex discrimination related to gender identity/transgender
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or sexual orientation:

FY2013* FY2014

Total
LGBT

Sex-Gender
Identity/

Transgender
Sex-Sexual
Orientation

Total
LGBT

Sex-Gender
Identity/

Transgender

Total Receipts 765 147 643 1,093 202

Total Resolutions 337 74 272 846 153

Settlements 2 2 2 2 2

% Settlements 9.2% 5.4% 9.9% 8.4% 9.2%

Withdrawal
w/Benefits

17 2 15 46 7

% Withdrawal
w/Benefits

5.0% 2.7% 5.5% 5.4% 4.6%

Administrative
Closure

69 19 51 165 32

% Administrative
Closure

20.5% 25.7% 18.8% 19.5% 20.9%

No Reasonable
Cause

216 46 178 543 89

% No Reasonable
Cause

64.1% 62.2% 65.4% 64.2% 58.2%

Reasonable Cause 4 3 1 21 11

%
Reasonable_Cause

1.2% 4.1% 0.4% 2.5% 7.2%

Successful
Conciliation

1 0 1 13 6

% Successful
Conciliation

0.3% 0.0% 0.4% 1.5% 3.9%

Unsuccessful
Conciliation

3 3 0 8 5

% Unsuccessful
Conciliation

0.9% 4.1% 0.0% 0.9% 3.3%
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Merit Resolutions 52 9 43 138 32

% Merit
Resolutions

15.4% 12.2% 15.8% 16.3% 20.9%

Monetary Benefits $897,271 $194,449 $702,822 $2,197,149 $540,995

*FY 2013 data covers 1/1/13-9/30/13
**FY 2015 data covers 10/1/14-3/31/15
Note: Charges may have multiple allegations under multiple statutes, so totals will not tally
with breakdowns of specific bases or issues and are subject to updates. Monetary benefits
include amounts which have been recovered exclusively or partially on non-LGBT claims
included in the charge.

Further information on our charge receipts and resolutions under Title VII can be found here.

Litigation Activity
The Commission has begun to file LGBT-related lawsuits under Title VII challenging alleged
sex discrimination.

EEOC v. Lakeland Eye Clinic, P.A. (M.D. Fla. Civ. No. 8:14-cv-2421-T35 AEP filed Sept.
25, 2014). The EEOC sued Lakeland Eye Clinic, a Florida-based organization of health
care professionals, alleging that it discriminated based on sex in violation of Title VII by
firing an employee because she is transgender, because she was transitioning from male
to female, and/or because she did not conform to the employer's gender-based
expectations, preferences, or stereotypes. The EEOC's lawsuit alleged the employee
performed her duties satisfactorily throughout her employment. However, after she began
to present as a woman and informed the clinic she was transgender, Lakeland fired her.
On April 9, 2015, the U.S. District Court in Tampa approved an agreement in which
Lakeland Eye Clinic will pay $150,000 to settle the lawsuit. Lakeland also agreed to
implement a new gender discrimination policy and to provide training to its management
and employees regarding transgender/gender stereotype discrimination.

EEOC v. R.G. & G.R. Harris Funeral Homes Inc. (E.D. Mich. Civ. No. 2:14-cv-13710-SFC-
DRG filed Sept. 25, 2014). The EEOC sued Detroit-based R.G. & G.R. Harris Funeral
Homes Inc., alleging that it discriminated based on sex in violation of Title VII by firing a
Garden City, Mich., funeral director/embalmer because she is transgender, because she
was transitioning from male to female, and/or because she did not conform to the
employer's gender-based expectations, preferences, or stereotypes. The lawsuit alleges
that an individual had been employed by Harris as a funeral Director/Embalmer since
October 2007 and had always adequately performed the duties of that position. In 2013,
the worker gave Harris a letter explaining she was undergoing a gender transition from
male to female, and would soon start to present (e.g., dress) in appropriate business attire
at work, consistent with her gender identity as a woman. Two weeks later, Harris's owner
fired the transgender employee, telling her that what she was "proposing to do" was
unacceptable.
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Additionally the Commission has filed several amicus briefs and successfully conciliated
charges involving these issues. A more detailed discussion of the Commission's lawsuits,
amicus briefs and conciliations is available here.

Federal-Sector Enforcement
In the Federal Sector, EEOC has been implementing the SEP priority with regard to the
coverage of LGBT individuals in a variety of ways:

Tracking gender identity and sexual orientation appeals in the federal sector.

Issuing federal sector decisions finding that gender identity-related complaints and sexual
orientation discrimination-related complaints can be brought under Title VII through the
federal sector EEO complaint process.

Establishing an LGBT workgroup to further the EEOC's adjudicatory and oversight
responsibilities, with the goal of issuing an LGBT federal sector report.

Issuing guidance, including instructions for processing complaints of discrimination by
LGBT federal employees and applicants available on EEOC's public web site.

Providing technical assistance to federal agencies in the development of gender transition
policies and plans.

Providing LGBT related outreach to federal agencies through briefings, presentations and
case law updates.

Training and Outreach
Finally, EEOC staff are addressing LGBT legal developments in numerous outreach and
training presentations to the public. During FY 2014 and the first two quarters of FY 2015,
field office staff conducted more than 900 events where LGBT sex-discrimination issues
were among the topics discussed. In the federal sector during FY 2014, 21 presentations
were delivered to different agencies or audiences. In FY 2015, 7 presentations have been
delivered with at least 7 more currently scheduled. These events reached a wide variety of
audiences, including employee advocacy groups, small employer groups, students and staff
at colleges and universities, staff and managers at federal agencies and human resource
professionals. To assist in this outreach the EEOC developed a brochure, Gender
Stereotyping: Preventing Employment Discrimination of Lesbian, Gay, Bisexual or
Transgender Employees.
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

KATHERINE POLK FAILLA, District Judge: 

Plaintiff Matthew Christiansen, an openly gay man who is HIV-positive, 

brought suit against his employer, DDB Worldwide Communications Group 

Inc. (“DDB”); DDB’s parent company, Omnicom Group, Inc. (“Omnicom”); his 

former supervisor, Joe Cianciotto; and DDB executives Peter Hempel and Chris 

Brown (together, “Defendants”).  In his First Amended Complaint (or “FAC”), 

Plaintiff alleges claims for sexual stereotyping, disability-based discrimination, 

and retaliation in violation of federal, state, and local laws; as well as state-law 

claims for aiding and abetting discrimination, slander per se, intentional 

infliction of emotional distress, breach of contract, and labor law violations.  

Defendants, in two separate motions, now move to dismiss the FAC.  As set 

forth in the remainder of this Opinion, Defendants’ motions are granted in full.  

------------------------------------------------------

MATTHEW CHRISTIANSEN, 

Plaintiff, 

v.  

OMNICOM GROUP, INC., et al., 

Defendants.   

----------------------------------------------------- 

X 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
X 

  
 

15 Civ. 3440 (KPF) 

OPINION AND ORDER 

USDC SDNY  
  DOCUMENT  
  ELECTRONICALLY FILED  
  DOC #: _________________  
  DATE FILED: ______________ March 9, 2016
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BACKGROUND1 

A. Factual Background 

In April 2011, Plaintiff Matthew Christiansen began working as Associate 

Creative Director for the marketing communications firm DDB, a subsidiary of 

the global marketing network Omnicom.  (FAC ¶¶ 17-18).  From the start of his 

employment, Plaintiff worked under the supervision of Joe Cianciotto, who in 

turn worked under the management and supervision of Chris Brown and Peter 

Hempel.  (Id. at ¶ 19).  According to the FAC, Cianciotto frequently taunted and 

harassed both male and female co-workers, with behavior ranging from public 

name-calling, to telling a co-worker that “if he [Cianciotto] were gay, he’d like to 

have gay intercourse with him,” to throwing a soda can at an employee.  (Id. at 

¶ 30).  Plaintiff is an openly gay man, and alleges that Cianciotto subjected him 

to ridicule and abuse almost immediately due to Cianciotto’s animosity toward 

homosexuals.  (Id. at ¶ 2).  Other employees had previously complained to 

Hempel, Brown, DDB, and Omnicom about Cianciotto’s behavior, but “their 

1 The majority of the facts contained in this Opinion are drawn from Plaintiff’s FAC (Dkt. 
#4), and are taken as true for purposes of this motion.  See Faber v. Metro. Life Ins. Co., 
648 F.3d 98, 104 (2d Cir. 2011) (when reviewing a complaint for failure to state a claim, 
the court will “assume all well-pleaded factual allegations to be true” (internal quotation 
marks omitted)).  Additional facts are drawn from documents relied upon by or integral 
to Plaintiff’s FAC; these are attached as exhibits to defense counsel’s declaration, and 
are referred to as “Feinstein Decl. Ex.” (Dkt. #23).  See Chambers v. Time Warner, Inc., 
282 F.3d 147, 153 (2d Cir. 2002).  For convenience, the brief filed by Defendants DDB, 
Omnicom, Hempel, and Brown — in which Cianciotto joins — in support of their motion 
to dismiss (Dkt. #21, 22) will be referred to as “Def. Br.”; Plaintiff’s opposition (Dkt. #30) 
as “Pl. Opp.”; Plaintiff’s supporting exhibits (Dkt. #29) as “Lask Decl. Ex.”; and 
Defendants’ reply brief (Dkt. #31) as “Def. Reply.”  Defendant Cianciotto has 
additionally submitted a separate motion to dismiss and corresponding reply (Dkt. #24, 
25, 33), which are referred to as “Cianciotto Br.” and “Cianciotto Reply,” respectively.   
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complaints to human resources and management were ignored for years.”  (Id. 

at ¶ 30 p.6).   

Plaintiff alleges several instances of harassment specifically targeted at 

him.  Shortly after Plaintiff began his employment with DDB, “Cianciotto 

became openly resentful and hostile towar[d] Plaintiff because of his sexual 

orientation.”  (FAC ¶ 33).  This hostility was expressed in May 2011 through 

two drawings by Cianciotto on a company whiteboard:  Both featured a 

shirtless, “muscle bound” Plaintiff, and one of the two images placed Plaintiff’s 

torso on the body of a four-legged animal “with a tail and penis, urinating and 

defecating.”  (Id. at ¶ 34 & Ex. B).  A third whiteboard drawing by Cianciotto, 

displayed in DDB’s office space in June 2011, depicted Plaintiff naked, with an 

erect penis and exaggerated muscles.  (Id. at Ex. B).  The picture includes an 

air pump being manned by another employee and attached to Plaintiff’s wrist, 

with text next to Plaintiff reading “I’m so pumped for marriage equality,” while 

text by the other employee says, “I fucking hate being pumped.”  (Id.).   

In July 2011, Cianciotto produced and circulated to the office an edited 

version of a poster for the movie “Muscle Beach Party,” superimposing pictures 

of employees’ faces onto the bodies of the swimsuit-clad characters.  (FAC 

¶ 34(D) & Ex. B).  Plaintiff’s face appears on the body of a woman, dressed in a 

bikini and reclining on her back with her legs in the air, in what Plaintiff 

describes as “the gay sexual receiving position.”  (Id.).  Plaintiff alleges that an 

image of this poster was posted on Facebook, and — despite multiple requests 
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from Plaintiff in October and November 2014 that it be taken offline — was not 

removed until January 2015.  (Id. at ¶¶ 54-56). 

In addition to the four images described, Plaintiff alleges two episodes of 

verbal harassment.  In October 2012, Cianciotto invited employees at a meeting 

to play a game of “Name that Tune.”  (FAC ¶ 30 p.8).  One employee guessed 

incorrectly, after which Plaintiff correctly named the song; Cianciotto then 

turned to the first employee and asked how it felt to be “beaten out by the gay 

guy.”  (Id.).  Cianciotto then proceeded to tell Plaintiff that his “muscles [were] 

big,” saying, “Everybody look at Matt’s muscles.”  (Id. at ¶ 30 p.7).  Plaintiff 

further alleges that several months later, at a large meeting in May 2013, a 

fellow employee coughed, prompting Cianciotto to comment that he too was 

feeling ill.  (Id.).  Cianciotto then turned to Plaintiff and added, “It feels like I 

ha[ve] AID[S], you know what that’s like[,] Matt?”  (Id.).  Plaintiff alleges, upon 

information and belief, that DDB, Omnicom, Hempel, and Brown inferred that 

Plaintiff had Acquired Immunodeficiency Syndrome (“AIDS”) from a 

combination of (i) the fact that he is gay, and (ii) Human Resources records 

reflecting his high monthly health insurance costs, and that they then shared 

their inferred diagnosis with Cianciotto.  (Id. at ¶¶ 42-43). 

On or about June 26, 2013, Plaintiff met with a representative of DDB’s 

Human Resources Department to complain about Cianciotto’s behavior.  (FAC 

¶ 47).  Following this meeting, Cianciotto approached Plaintiff to ask whether 

Plaintiff had reported him to Human Resources.  (Id. at ¶ 48).  Cianciotto then 

explained to Plaintiff that he had “a severe phobia of communicable diseases,” 

C
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including AIDS, of such magnitude that his doctor had advised him on how to 

relieve his concerns.  (Id. at ¶ 49). 

A month after Plaintiff spoke to Human Resources about Cianciotto, DDB 

convened an employee meeting at which Hempel, the Director of Human 

Resources, and DDB’s Chief Creative Officer were present.  (FAC ¶ 51).  

Cianciotto provided a general apology at the meeting, “to the effect of hoping 

that no one was offended by anything he did,” and Hempel gave a speech 

informing those present that “DDB does not tolerate inappropriate behavior.”  

(Id. at ¶¶ 51-52).  No further action was taken in regards to Plaintiff’s 

complaints at that time. 

Finally, Plaintiff alleges two acts of employment-related misconduct: (i) in 

October 2012, Plaintiff received a promotion from Associate Creative Director to 

Creative Director, but did not receive the corresponding salary increase until 

one year later (FAC ¶¶ 35-36), and (ii) on March 21, 2015, Defendants offered 

Plaintiff a three-month severance package in exchange for Plaintiff’s 

resignation, which Plaintiff declined (id. at ¶ 58).2  As of the filing of the FAC, 

Plaintiff continued to be employed by DDB.  (Id. at ¶ 10). 

Plaintiff alleges that experiences with sexual-orientation-based 

discrimination prior to his employment with DDB had caused him to develop 

post-traumatic stress disorder (“PTSD”), which was then compounded by the 

2 The inclusion of the severance offer as an example of misconduct by Defendants is 
surprising to the Court, since Plaintiff concedes that it occurred in the course of “a 
conciliatory process with the State and Federal EEOC because of complaints filed there 
by Christiansen in 2014.”  (Pl. Opp. 2). 
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physical stress caused by his HIV.  (FAC ¶¶ 68-69).  Plaintiff further alleges 

that Defendants’ misconduct, in combination with these preexisting conditions, 

led him to seek therapy.  (Id. at ¶ 78).  On March 30, 2015, psychologist Dr. 

Stephen Reich diagnosed Plaintiff with PTSD, anxiety, and depression, 

stemming from the “‘gay taunts and drawings’ that Defendants subjected him 

to from 2013 to 2015.”  (Id. at ¶¶ 74-75).  Plaintiff concludes that “[a]s a result 

of his physical and mental infirmities, [he] was incapable of filing any 

complaints against Defendants.”  (Id. at ¶ 76).        

B. Procedural Background 

On October 29, 2014, Plaintiff submitted a complaint to the Equal 

Employment Opportunity Commission (the “EEOC”), setting forth a Title VII 

claim against DDB based on allegations that Cianciotto had harassed Plaintiff 

and assumed Plaintiff had AIDS “because he is gay.”  (Feinstein Decl. Ex. C).  

Plaintiff subsequently filed a complaint against DDB with the New York State 

Division of Human Rights (the “NYSDHR”), stating that he had been 

discriminated against on the basis of perceived disability (AIDS) and sexual 

orientation.  (Id. at Ex. D).  The NYSDHR complaint additionally notes that 

Plaintiff suffered retaliation from his supervisor for complaining about the 

discrimination.  (Id.).  The complaint form provides a space to designate claims 

for discrimination based on “sex”; Plaintiff declined to check that box.  (Id.).    

A Notice of Charge of Discrimination was sent to DDB by the EEOC on 

January 13, 2015, indicating that Plaintiff had filed charges of employment 

discrimination against DDB under the ADA.  (Feinstein Decl. Ex. D).  On 
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March 10, 2015, the NYSDHR notified Plaintiff that it was contemplating 

dismissal of his administrative complaint, pursuant to his request, so that 

Plaintiff could pursue litigation related to the issues raised in that complaint.  

(Id. at Ex. E).  Three days later, on March 13, 2015, Plaintiff received a Notice 

of Right to Sue from the EEOC.  (FAC ¶ 6(b)).  DDB submitted a letter in 

opposition to the proposed dismissal of Plaintiff’s NYSDHR complaint on March 

24, 2015 (Feinstein Decl. Ex. F); and on July 21, 2015, the NYSDHR notified 

the parties that Plaintiff’s administrative complaint would be annulled (id. at 

Ex. G). 

Plaintiff filed his initial Complaint in the instant matter on May 4, 2015 

(Dkt. #1), and his FAC on June 22, 2015 (Dkt. #4).  Defendants Omnicom, 

DDB, Hempel, and Brown jointly filed their motion to dismiss on July 31, 

2015.  (Dkt. #21, 22).  Cianciotto filed a separate motion to dismiss on August 

14, 2015.  (Dkt. #24, 25).  Plaintiff set forth his opposition to both motions in a 

single brief, filed on September 24, 2015 (Dkt. #30); Defendants Omnicom, 

DDB, Hempel, and Brown replied on October 8, 2015 (Dkt. #31); and 

Cianciotto concluded the briefing with the filing of his reply on October 8, 2015 

(Dkt. #33).          

DISCUSSION 

A. Motions to Dismiss Under Federal Rule of Civil Procedure 12(b)(6) 

When considering a motion to dismiss under Federal Rule of Civil 

Procedure 12(b)(6), a court should “draw all reasonable inferences in [the 

plaintiff’s] favor, assume all well-pleaded factual allegations to be true, and 
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determine whether they plausibly give rise to an entitlement to relief.”  Faber v. 

Metro. Life Ins. Co., 648 F.3d 98, 104 (2d Cir. 2011) (internal quotation marks 

omitted).  Thus, “[t]o survive a motion to dismiss, a complaint must contain 

sufficient factual matter, accepted as true, to ‘state a claim to relief that is 

plausible on its face.’”  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell 

Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)).  “While Twombly does not 

require heightened fact pleading of specifics, it does require enough facts to 

‘nudge [a plaintiff’s] claims across the line from conceivable to plausible.’”  In re 

Elevator Antitrust Litig., 502 F.3d 47, 50 (2d Cir. 2007) (quoting Twombly, 550 

U.S. at 570).  “Where a complaint pleads facts that are ‘merely consistent with’ 

a defendant’s liability, it ‘stops short of the line between possibility and 

plausibility of entitlement to relief.’”  Iqbal, 556 U.S. at 678 (quoting Twombly, 

550 U.S. at 557).  Moreover, “the tenet that a court must accept a complaint’s 

allegations as true is inapplicable to threadbare recitals of a cause of action’s 

elements, supported by mere conclusory statements.”  Id. at 663. 

 “In considering a motion to dismiss for failure to state a claim pursuant 

to Rule 12(b)(6), a district court may consider the facts alleged in the 

complaint, documents attached to the complaint as exhibits, and documents 

incorporated by reference in the complaint.”  DiFolco v. MSNBC Cable LLC, 622 

F.3d 104, 111 (2d Cir. 2010).  “Even where a document is not incorporated by 

reference, the court may nevertheless consider it where the complaint ‘relies 

heavily upon its terms and effect,’ which renders the document ‘integral’ to the 

complaint.”  Chambers v. Time Warner, Inc., 282 F.3d 147, 153 (2d Cir. 2002) 
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(quoting Int’l Audiotext Network, Inc. v. Am. Tel. & Tel. Co., 62 F.3d 69, 72 (2d 

Cir. 1995) (per curiam)).3 

B. Plaintiff Has Adequately Pleaded That Omnicom Is His Employer  

As an initial matter, Defendants contend that Plaintiff’s claims against 

Omnicom must fail because Omnicom is not Plaintiff’s employer.  (Def. Br. 21-

22).  Plaintiff responds that DDB and Omnicom are functionally a “single 

employer,” such that employment discrimination liability attaches to both 

entities.  (Pl. Opp. 22-23). 

An employer-employee relationship is a required element of an 

employment discrimination claim under the ADA, Title VII, or the NYSHRL.  

See Gulino v. N.Y. State Educ. Dep’t, 460 F.3d 361, 370 (2d Cir. 2006) (Title VII); 

Heller v. Consol. Rail Corp., 331 F. App’x 766, 768 (2d Cir. 2009) (summary 

order) (Title VII and the ADA); Eisenberg v. Advance Relocation & Storage, Inc., 

237 F.3d 111, 113 (2d Cir. 2000) (the NYSHRL).  “To prevail in an employment 

action against a defendant who is not the plaintiff’s direct employer, the 

plaintiff must establish that the defendant is part of an ‘integrated enterprise’ 

with the employer, thus making one liable for the illegal acts of the other.”  

Parker v. Columbia Pictures Indus., 204 F.3d 326, 341 (2d Cir. 2000).   

3 Cianciotto alone seeks to dismiss the FAC for failing to comply with Rule 8’s 
requirement of a “short and plain statement of the claim showing that the pleader is 
entitled to relief.”  Fed. R. Civ. P. 8(a)(2).  (Cianciotto Br. 7-8).  While the Court 
acknowledges that the FAC is frequently circuitous, it also recognizes that the Second 
Circuit has generally reserved dismissals under Rule 8 “for those cases in which the 
complaint is so confused, ambiguous, vague, or otherwise unintelligible that its true 
substance, if any, is well disguised.”  Salahuddin v. Cuomo, 861 F.2d 40, 42 (2d Cir. 
1988).  Such is not the case here. 
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The Second Circuit has adopted a four-part test to determine when, for 

the purposes of a Title VII or ADA claim, a parent company may be considered 

the employer of a subsidiary’s employee.  Brown v. Daikin Am. Inc., 756 F.3d 

219, 226 (2d Cir. 2014).  Under this test, a parent and subsidiary may be 

found to constitute a single employer where there is evidence of 

“[i] interrelation of operations, [ii] centralized control of labor relations, 

[iii] common management, and [iv] common ownership or financial control.”  Id. 

(quoting Cook v. Arrowsmith Shelburne, Inc., 69 F.3d 1235, 1240 (2d Cir. 

1995)).  In the main, “[w]hether two related entities are sufficiently integrated to 

be treated as a single employer is generally a question of fact not suitable to 

resolution on a motion to dismiss.”  Id. at 226. 

In the present matter, Plaintiff has alleged sufficient facts to support 

Omnicom’s employer liability for purposes of the instant motion.  Plaintiff 

asserts that Omnicom “exercises extensive control” over DDB’s “operations and 

personnel decisions.”  (FAC ¶ 12).  Plaintiff further alleges that Omnicom 

“controlled [his] health, retirement and other benefits” (id. at ¶ 18), and that 

the policies contained in the DDB Employee Handbook were established and 

promulgated by Omnicom (id. at ¶ 22 (quoting the Employee Handbook as 

setting forth that “[a]s an employee of the Company, you have an obligation to 

conduct business according to the Omnicom Code of Business Conduct”)).  It is 

entirely possible that discovery will reveal an insufficient degree of integration 

for Omnicom and DDB to fairly be called a “single employer”; at this stage in 

the litigation, however, Plaintiff has alleged sufficient facts to establish 
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employment discrimination liability against Omnicom as part of an integrated 

enterprise with his direct employer, DDB.        

C. Plaintiff Fails to State a Claim for Disability Discrimination in 
Violation of the ADA or the NYSHRL 

1. Applicable Law

Courts analyze disability discrimination claims under the ADA and the 

NYSHRL in an identical manner.  See, e.g., Kinneary v. City of New York, 601 

F.3d 151, 158 (2d Cir. 2010).  A valid claim under either law requires that 

(i) the employer is subject to the relevant law, (ii) the plaintiff experiences or is 

perceived by his employer as experiencing a disability within the meaning of 

that law, (iii) the plaintiff was qualified for his position, (iv) he suffered an 

adverse employment action, and (v) the adverse action was motivated by the 

plaintiff’s disability.  Davis v. N.Y.C. Dep’t of Educ., 804 F.3d 231, 235 (2d Cir. 

2015).  

The ADA additionally prescribes the following procedural prerequisites to 

filing a federal suit: (i) “the claims forming the basis of [a federal suit] must first 

be presented in a complaint to the EEOC or the equivalent state agency,” 

(ii) the charge must be filed with the EEOC within 180 days of the allegedly 

unlawful act, or with an equivalent state or local agency within 300 days, and 

(iii) the plaintiff must obtain a “Notice of Right to Sue” letter from the EEOC.  

Williams v. N.Y.C. Hous. Auth., 458 F.3d 67, 69 (2d Cir. 2006); see also 42 

U.S.C. § 12117 (incorporating Title VII exhaustion requirements into the ADA).  

The parties contest the first two of these requirements. 

A141



12 

“A district court may only hear claims that are either included in the 

EEOC charge or are based on conduct which is reasonably related to conduct 

alleged in the EEOC charge.”  Fiscina v. N.Y.C. Dist. Council of Carpenters, 401 

F. Supp. 2d 345, 356 (S.D.N.Y. 2005) (citation and internal alterations 

omitted); see generally Legnani v. Alitalia Linee Aeree Italiane, S.P.A., 274 F.3d 

683, 686 (2d Cir. 2001) (noting that “claims that were not asserted before the 

EEOC may be pursued in a subsequent federal court action if they are 

reasonably related to those that were filed with the agency” (quoting Shah v. 

N.Y. State Dep’t of Civil Serv., 168 F.3d 610, 614 (2d Cir. 1999)).  The Second 

Circuit further instructs that “[a] claim is considered reasonably related if the 

conduct complained of would fall within the scope of the EEOC investigation 

which can reasonably be expected to grow out of the charge that was made.”  

Williams, 458 F.3d at 70 (quoting Fitzgerald v. Henderson, 251 F.3d 345, 359-

60 (2d Cir. 2001).   

“This exception to the exhaustion requirement is essentially an allowance 

of loose pleading and is based on the recognition that EEOC charges frequently 

are filled out by employees without the benefit of counsel and that their 

primary purpose is to alert the EEOC to the discrimination that a plaintiff 

claims he is suffering.”  Deravin v. Kerik, 335 F.3d 195, 201 (2d Cir. 2003) 

(internal quotation marks omitted).  To determine whether a claim is 

“reasonably related” to a claim included in an EEOC charge, courts should 

focus “on the factual allegations made in the EEOC charge itself, describing the 

discriminatory conduct about which a plaintiff is grieving,” and ask the “central 
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question” of “whether the complaint filed with the EEOC gave the agency 

adequate notice to investigate discrimination on both bases.”  Williams, 458 

F.3d at 70 (citation omitted). 

2. Analysis

a. Plaintiff Satisfies the ADA’s Exhaustion Requirement

Plaintiff alleges violations of the ADA against both DDB and Omnicom.  

(FAC ¶¶ 81-90).  Defendants contend that Plaintiff failed to exhaust his 

administrative remedies in regards to his disability discrimination claim 

because his EEOC complaint neither identified such a claim (listing only his 

Title VII claim), nor asserted any underlying factual content that would give the 

EEOC “adequate notice to investigate discrimination” on the basis of his HIV-

positive status or the perception that he had AIDS.  (Def. Br. 7-8).4  Plaintiff 

4 Defendants additionally argue that Plaintiff has failed to exhaust his remedies against 
Omnicom because Plaintiff did not name Omnicom in his administrative complaints. 
(Def. Br. 22-23).  Plaintiff does not appear to respond to this contention.  

Under the Second Circuit’s “identity of interests” test, a court deciding whether the 
naming of a subsidiary in an EEOC complaint serves to exhaust administrative 
remedies against the parent company should consider “[i] whether the role of the 
unnamed party could through reasonable effort by the complainant be ascertained at 
the time of the filing of the EEOC complaint; [ii] whether, under the circumstances, the 
interests of a named [party] are so similar as the unnamed party’s that for the purpose 
of obtaining voluntary conciliation and compliance it would be unnecessary to include 
the unnamed party in the EEOC proceedings; [iii] whether its absence in the EEOC 
proceedings resulted in actual prejudice to the interests of the unnamed party; and 
[iv] whether the unnamed party has in some way represented to the complainant that 
its relationship with the complainant is to be through the named party.”  Cook v. 
Arrowsmith Shelburne, Inc., 69 F.3d 1235, 1241-42 (2d Cir. 1995).  While the first of 
these factors weighs against Plaintiff, the pleading as to the remaining factors suggests 
that exhaustion of remedies against DDB would suffice to exhaust against Omnicom: 
Plaintiff alleges that counsel for Omnicom participated in a “conciliatory mediation 
process” with Plaintiff and has received notice of all charges filed (FAC ¶ 20); that 
Omnicom “exercises extensive control” over DDB’s “operations and personnel decisions” 
(id. at ¶ 12); and that rules regarding employee conduct were directly established by 
Omnicom (id. at ¶¶ 21-22).  Consequently, the Court finds that at this stage of the 
litigation, Plaintiff has pleaded sufficient facts to support his contention that naming 
DDB in his administrative complaints relieved him of his obligation to name Omnicom 
separately.     
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responds that his EEOC grievance letter set forth conduct “reasonably related” 

to his ADA allegations, and, furthermore, that his disability-based claim was 

clearly identified in his subsequent complaint filed with the NYSDHR.  (Pl. Opp. 

8-11).     

The Court agrees with Defendants that Plaintiff’s EEOC complaint fails to 

set forth sufficient information regarding Defendants’ purported ADA 

violations.  The only mentions of AIDS in the EEOC charge are in the context of 

Plaintiff’s supervisor assuming that Plaintiff had AIDS because he is gay; in 

other words, they support Plaintiff’s assertion of discrimination based on his 

sexual orientation, but do not provide notice of a claim for disability 

discrimination.  Cf. Peterson v. Ins. Co. of N. Am., 884 F. Supp. 107, 109 

(S.D.N.Y. 1995) (“[C]ourts will not permit a claim that is based on a wholly 

different type of discrimination to be brought if it was not initially asserted in 

the EEOC charge.”).   

The substantive deficiency in Plaintiff’s EEOC complaint is remedied, 

however, by his subsequently-filed NYSDHR grievance.  ADA exhaustion 

requires that “the claims forming the basis of [a federal suit] must first be 

presented in a complaint to the EEOC or the equivalent state agency.”  

Williams, 458 F.3d at 70 (emphasis added); see also Pimentel v. City of New 

York, No. 00 Civ. 326 (SAS), 2000 WL 1576871, at *1 (S.D.N.Y. Oct. 23, 2000) 

(declining to dismiss a plaintiff’s ADA claim for failure to exhaust where 

plaintiff raised the claim in a complaint to the NYSDHR); see generally Ofori-

Awuku v. Epic Sec., No. 00 Civ. 1548 (AGS), 2001 WL 180054, at *3 (S.D.N.Y. 
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Feb. 23, 2001) (stating that the NYSDHR may grant or seek relief for ADA 

employment discrimination violations).   

In the present matter, Plaintiff filed a complaint with the NYSDHR 

explicitly asserting a claim of disability discrimination, and received, on 

January 13, 2015, a confirmation letter from the EEOC providing the EEOC 

Charge Number and indicating that his charge under the ADA had been 

received.  (Feinstein Decl. Ex. D).  Plaintiff subsequently received a letter on 

March 10, 2015, stating that pursuant to his request, the NYSDHR was 

considering dismissing his administrative complaint to allow him to pursue his 

claims in federal court.  (Id. at Ex. E).  Three days later, on March 13, 2015, 

Plaintiff received a Notice of Right to Sue from the EEOC.  (FAC ¶ 6(b)).  The 

record thus reflects that the EEOC clearly received notice of Plaintiff’s ADA 

claim, and of the fact that the claim arose out of conduct closely related to his 

Title VII discrimination claim, well before issuing its Right to Sue letter.  

Accordingly, Plaintiff has satisfied the ADA’s exhaustion requirement.            

b. Plaintiff’s ADA Claim Is Time-Barred

Failure to exhaust is only one form of procedural bar.  A plaintiff 

claiming ADA disability discrimination also has a limitations period within 

which he must act; specifically, the plaintiff must file a charge with the EEOC 

within 180 days of the allegedly unlawful act giving rise to the Plaintiff’s claim, 

or with an equivalent state or local agency within 300 days.  Williams, 458 F.3d 

at 69.  Plaintiff asserts that he is disabled within the meaning of the ADA by 

virtue of his status as an HIV-positive individual who was perceived by his 
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supervisor and employer as having AIDS.  (FAC ¶¶ 30, 60, 80, 86-90).  As 

such, his claim for disability discrimination must necessarily rest on — and be 

filed within 300 days of — a discriminatory act motivated by his status as an 

individual with HIV or AIDS.   

Plaintiff’s FAC pleads two instances of AIDS-related discrimination: 

(i) Defendant Cianciotto’s May 2013 comment that, “[i]t feels like I ha[ve] 

AID[S], you know what that’s like[,] Matt?” (FAC ¶ 30 p.7), and (ii) Plaintiff’s 

“constructive discharge,” based at least in part on his status as an HIV-positive 

or AIDS-infected individual, in March 2015 (id. at ¶¶ 60, 86-87).  Since filing 

the FAC, Plaintiff has wisely abandoned his constructive discharge allegation, 

as he continues to be employed with DDB.  (Lask Decl. ¶ 1).  See Petrosino v. 

Bell Atl., 385 F.3d 210, 229 (2d Cir. 2004) (“[A]n employee is constructively 

discharged when his employer, rather than discharging him directly, 

intentionally creates a work atmosphere so intolerable that he is forced to quit 

involuntarily.” (emphasis added)).  This leaves Cianciotto’s May 2013 comment 

as the only allegation of explicitly disability-based discrimination in the FAC.  

Plaintiff did not file his NYSDHR complaint until December 17, 2014, placing 

his ADA claim well outside the applicable 300-day limitation period set forth in 

42 U.S.C. §§ 2000e-5(e) and 12117.  (Feinstein Decl. Ex. D).  Plaintiff’s 

disability discrimination claim under the ADA is therefore time-barred.5  

5 While Plaintiff’s NYSHRL disability discrimination claim is analyzed under the same 
framework as his claim under the ADA, the applicable limitations period for his 
NYSHRL claim is three years.  N.Y.C.P.L.R. § 214(2).  Thus his claim for disability 
discrimination under that statute, unlike his ADA claim, is timely.  As discussed further 
in this Opinion, however, it fails on the merits. 
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c. Even Were Plaintiff’s ADA Claim Timely, Both It and His
NYSHRL Disability Discrimination Claim Fail on the Merits

i. Plaintiff Fails to Allege a Disability-Based Hostile Work
Environment Claim or a Continuing Violation

While it is not entirely clear from the FAC that Plaintiff is alleging 

disability discrimination under a hostile work environment theory — the 

portion of the FAC outlining his ADA claim discusses almost exclusively 

Plaintiff’s now-abandoned theory of “constructive discharge” — Plaintiff’s brief 

in opposition tries to save his ADA claim by positioning Cianciotto’s May 2013 

comment as part of a “continuing violation” that extended through at least 

January 2015.  (Pl. Opp. 19).  Plaintiff’s continuing violation and hostile work 

environment arguments fail, both as means of extending any limitations period 

and on the merits. 

The “continuing violations” doctrine extends the ADA’s 300-day filing 

period where a plaintiff alleges that a hostile work environment has been 

created by continuing acts of discrimination as part of an official policy or 

mechanism of discrimination.  Nat’l R.R. Passenger Corp. v. Morgan, 536 U.S. 

101, 114-18 (2002).  Essential to application of the continuing violations 

theory, however, is an allegation that at least one discrete act of discrimination 

occurred within the 300 day period.  See Bonner v. Guccione, 178 F.3d 581, 

584 (2d Cir. 1999).  Plaintiff fails to allege any specific act of disability-based 

discrimination within the limitations period.  More fundamentally, however, the 

totality of Plaintiff’s pleadings fail to allege sufficient disability-based 

discrimination to sustain an ADA hostile work environment claim. 
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As a threshold matter, the Second Circuit has not directly ruled on 

whether hostile work environment claims are cognizable under the ADA.  See 

Robinson v. Dibble, 613 F. App’x 9, 13 n.2 (2d Cir. 2015) (summary order) (“We 

have not yet decided whether a hostile work environment claim is cognizable 

under the ADA.”); see also Giambattista v. Am. Airlines, Inc., 5 F. Supp. 3d 284, 

294 (E.D.N.Y.) (assuming the viability of a hostile work environment claim 

under the ADA, but finding it insufficiently alleged in that case), aff’d, 584 F. 

App’x 23 (2d Cir. 2014) (summary order).  A number of other Circuits, as well 

as district courts within the Second Circuit, have recognized such claims, 

applying the same standard applicable to hostile work environment claims 

under Title VII.  See, e.g., Shaver v. Indep. Stave Co., 350 F.3d 716, 719 (8th 

Cir. 2003); Fox v. Gen. Motors Corp., 247 F.3d 169, 175-76 (4th Cir. 2001); 

Flowers v. S. Reg’l Physician Servs., Inc., 247 F.3d 229, 232-35 (5th Cir. 2001); 

Lewis v. Blackman Plumbing Supply L.L.C., 51 F. Supp. 3d 289, 309 (S.D.N.Y. 

2014); Forgione v. City of New York, No. 11 Civ. 5248 (JG), 2012 WL 4049832, 

at *10 & n.6 (E.D.N.Y. Sept. 13, 2012).  

Assuming that Plaintiff can bring an ADA claim under a hostile work 

environment theory, he  

must plead facts that would tend to show that the 
complained of conduct: [i] is objectively severe or 
pervasive — that is, ... creates an environment that a 
reasonable person would find hostile or abusive; 
[ii] creates an environment that the plaintiff subjectively 
perceives as hostile or abusive; and [iii] creates such an 
environment because of [his disability].  
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Patane v. Clark, 508 F.3d 106, 113 (2d Cir. 2007) (quoting Gregory v. Daly, 243 

F.3d 687, 691-92 (2d Cir. 2001) (internal quotation marks omitted)).  To 

succeed on a hostile work environment claim, “[t]he plaintiff must show that 

the workplace was so severely permeated with discriminatory intimidation, 

ridicule, and insult that the terms and conditions of [his] employment were 

thereby altered.”  Alfano v. Costello, 294 F.3d 365, 373 (2d Cir. 2002).  

Generally speaking, the discriminatory acts must “be more than ‘episodic; they 

must be sufficiently continuous and concerted in order to be deemed 

pervasive.’… But it is well-settled in this Circuit that even a single act can meet 

the threshold if, by itself, it can and does work a transformation of the 

plaintiff’s workplace.”  Id. (quoting Perry v. Ethan Allen, Inc., 115 F.3d 143, 149 

(2d Cir. 1997)).  

The sum total of Plaintiff’s disability-related allegations are as follows: 

$ Plaintiff is HIV positive, and alleges that Defendants 
perceived him as having AIDS — a perception engendered 
by the fact that he is openly gay, and which was allegedly 
reinforced at some later date through inferences drawn 
from his medical insurance records.  (FAC ¶¶ 11, 42-43). 

$ In May 2013, Cianciotto was feeling ill and said at a 
meeting that “[i]t feels like I ha[ve] AID[S], you know what 
that’s like[,] Matt?”  (Id. at ¶ 30 p.7).   

$ Cianciotto is not alleged to have made any other comments 
related to Plaintiff’s medical status.  After Plaintiff met with 
DDB’s Human Resources Director, however, Cianciotto 
approached Plaintiff to explain that he had a severe phobia 
of communicable diseases, including AIDS.  (Id. at ¶ 49).  

$ Finally, Plaintiff alleges that he was asked to leave his 
employment at least in part because he was perceived to 
have AIDS.  (Id. at ¶¶ 60, 87).     
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These incidents, whether considered individually or in combination, fail to 

demonstrate an environment “so severely permeated with discriminatory 

intimidation, ridicule, and insult” as to alter the terms and conditions of 

Plaintiff’s employment. 6   

The Court does not foreclose the possibility that under some 

circumstances, the disclosure of an individual’s sensitive medical information 

might plausibly constitute discrimination so severe as to “work a 

transformation of the plaintiff’s workplace.”  Alfano, 294 F.3d at 374.  No facts 

are alleged, however, to suggest that such transformation occurred here.  After 

Cianciotto’s May 2013 comment, Plaintiff’s responsibilities, compensation, and 

position remained the same, and his co-workers made no mention of his 

medical status and treated him no differently.  To be sure, Plaintiff alleges that 

Cianciotto’s comment took an emotional toll on him; but subjective perception 

is only one element of a hostile work environment.  See Patane, 508 F.3d at 

113 (describing both an objective and a subjective prong to a hostile work 

environment claim).  On these pleadings, Cianciotto’s single off-handed 

6 Plaintiff additionally alleges two instances of AIDS-related commentary from Cianciotto 
directed at other employees:  Cianciotto stated to an employee with a buzz haircut that 
the employee “looked like an AIDS patient,” and remarked upon hearing that another 
employee had pneumonia, “Well, be glad [it’s] not AIDS.”  (FAC ¶ 30 p.9).  The Court 
recognizes that in determining whether a hostile work environment exists, “the crucial 
inquiry focuses on the nature of the workplace environment as a whole,” and that 
therefore “a plaintiff who [him]self experiences discriminatory harassment need not be 
the target of other instances of hostility in order for those incidents to support [his] 
claim.”  Kaytor v. Elec. Boat Corp., 609 F.3d 537, 547 (2d Cir. 2010) (emphases omitted) 
(quoting Cruz v. Coach Stores, Inc., 202 F.3d 560, 570 (2d Cir. 2000)).  In this case, 
however, the two additional comments — while in poor taste — are not obviously 
discriminatory; they certainly do not establish conduct so “severe” and “pervasive” such 
that, taken together with Plaintiff’s other allegations, they would establish a hostile 
work environment.  Alfano v. Costello, 294 F.3d 365, 374 (2d Cir. 2002).  
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comment — distasteful though it may have been — was not “severe … enough 

to create an objectively hostile or abusive work environment.”        

In addition to the May 2013 statement by Cianciotto previously 

discussed, Plaintiff alleges further inappropriate actions by his supervisor, but 

none of those actions was causally related to Plaintiff’s asserted disability.  See, 

e.g., Marini v. Costco Wholesale Corp., 64 F. Supp. 3d 317, 326 (D. Conn. 2014)

(“A hostile work environment claim requires more than just a hostile work 

environment — it requires proof that hostile acts were based on plaintiff’s 

protected status (e.g., his disability), rather than other reasons.”), 

reconsideration denied, No. 11 Civ. 331 (JAM), 2015 WL 1169284 (D. Conn. 

Mar. 13, 2015).  Specifically, Plaintiff alleges that, shortly after he began 

working under Cianciotto’s supervision, “Cianciotto became openly resentful 

and hostile towards Plaintiff because of his sexual orientation.”  (FAC ¶ 33).  

Plaintiff further alleges that Cianciotto expressed his animosity by “harassing, 

intimidating, and mistreating Plaintiff as a homosexual male by drawing 

offensive sketches and creating other pictures of Plaintiff in a sexually 

suggestive manner.”  (Id. at ¶ 34).   

Save for Cianciotto’s comment at the May 2013 meeting, every instance 

of discrimination alleged by Plaintiff centers on his sexual orientation; they 

make no reference to AIDS or illness.  The ADA specifically protects against 

discrimination on the basis of an individual’s disability; it does not protect an 

individual against harassment generally.  See, e.g., Castro v. City of New York, 

24 F. Supp. 3d 250, 271 (E.D.N.Y. 2014) (dismissing a hostile work 
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environment claim where there was “no basis upon which to conclude that the 

delay in compensation and the assignment of physical tasks occurred because 

plaintiff was disabled” (emphasis in original)).7    

Statements mocking or making light of the notion that an individual may 

suffer from a life-threatening illness are inappropriate, to say the least.  

However, because the alleged instances of discriminatory conduct based on 

Defendants’ perception that Plaintiff had AIDS fail to rise to the level necessary 

to constitute a hostile work environment claim, Plaintiff’s claims for disability 

discrimination in violation of the ADA and the NYSHRL fail on the merits.   

ii. Plaintiff Fails to Demonstrate a Basis for
Equitable Tolling or an Adverse Employment Action

As a fallback position to his continuing violation argument, Plaintiff 

contends that any relevant limitations periods for his claims should be tolled, 

as (i) the treatment he received from Cianciotto caused him such psychological 

trauma that he was unable to file a timely claim, and (ii) DDB never informed 

him of his right to pursue discrimination claims with the EEOC.  (Pl. Opp. 17-

19).  Defendants argue in response that Plaintiff’s own allegations doom his 

equitable tolling argument, as he was capable of complaining to Human 

Resources in June 2013; filing three separate complaints between 2014 and 

7 In alleging that “Cianciotto targeted him as having AIDS … because he was gay” (FAC 
¶ 2). Plaintiff conflates sexual-orientation-based actions with discrimination based on 
the perception that he had AIDS.  Assuming that Plaintiff had AIDS does not constitute 
discrimination based on that assumption; rather, it represents a discriminatory 
assumption based on Plaintiff’s sexual orientation.  In other words, according to 
Plaintiff’s pleadings, both the assumption that he had AIDS and Cianciotto’s 
harassment stemmed from a common cause (namely, animus toward Plaintiff’s sexual 
orientation).  That does not make them causally related to each other. 
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2015; and working continuously for DDB during the period from April 2011 to 

the present.  (Def. Reply 6).  Regarding notice of Plaintiff’s right to file with the 

EEOC, Defendants contend, inter alia, that they had no legal obligation to 

inform Plaintiff of such rights.  (Id. at 6 n.7). 

“Equitable tolling is only appropriate in ‘rare and exceptional 

circumstances in which a party is prevented in some extraordinary way from 

exercising [his] rights.’”  Paneccasio v. Unisource Worldwide, Inc., 532 F.3d 101, 

112 (2d Cir. 2008) (quoting Zerilli-Edelglass v. N.Y.C. Transit Auth., 333 F.3d 

74, 80 (2d Cir. 2003)).  In light of Plaintiff’s ability both to continue working — 

and at such a level as to receive a promotion — and to lodge a complaint with 

Human Resources during the very period for which he alleges the limitations 

period should be tolled, Plaintiff’s case is easily distinguishable from the case 

law on which he relies.  (See Pl. Opp. 17-18 (citing Tsai v. Rockefeller Univ., 137 

F. Supp. 2d 276, 281-83 (S.D.N.Y. 2001))).   

As for Plaintiff’s claim that DDB failed to inform him of his right to 

complain to the EEOC, it is true that DDB had an obligation to display a poster 

informing employees of their rights under the Equal Employment Opportunity 

Act.  Plaintiff alleges neither the presence nor the absence of such a poster.  

But even assuming that DDB failed to discharge its responsibility in this 

regard, such failure would not constitute the sort of “affirmative misconduct … 

aimed at causing [a plaintiff] to forgo his legal rights,” so as to warrant 

equitable tolling.  Long v. Frank, 22 F.3d 54, 59 (2d Cir. 1994).  This is 

particularly so given Plaintiff’s allegation that a co-worker filed a complaint 
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against DDB with the EEOC in 2012, for which other DDB employees provided 

supporting testimony — thereby demonstrating that other employees were 

familiar with the EEOC charge process.  (FAC ¶ 30 p.6).  The Court strongly 

doubts the applicability of equitable tolling in this case.  It need not decide this 

issue, however, as Plaintiff’s disability discrimination claims fail on the merits, 

for the reasons stated in the preceding section and an additional reason 

discussed in this section. 

Plaintiff fails to allege that he suffered an adverse employment action 

within the meaning of the ADA and the NYSHRL; therefore his claims under 

those statutes must fail.  A plaintiff suffers an “adverse employment action” for 

the purposes of the ADA when “he or she endures a ‘materially adverse change’ 

in the terms and conditions of employment.”  Galabya v. N.Y.C. Bd. of Educ., 

202 F.3d 636, 640 (2d Cir. 2000) (citing Richardson v. N.Y. State Dep’t of Corr. 

Serv., 180 F.3d 426, 446 (2d Cir. 1999)).  A materially adverse change is a 

change in working conditions that is “more disruptive than a mere 

inconvenience or an alteration of job responsibilities.”  Id. (quoting Crady v. 

Liberty Nat’l Bank & Trust Co. of Ind., 993 F.2d 132, 136 (7th Cir. 1993)).  

“Examples of materially adverse employment actions include ‘termination of 

employment, a demotion evidenced by a decrease in wage or salary, a less 

distinguished title, a material loss of benefits, significantly diminished material 

responsibilities, or other indices … unique to a particular situation.”  Feingold 

v. New York, 366 F.3d 138, 152 (2d Cir. 2004) (quoting Galabya, 202 F.3d at

640) (ellipsis in original). 
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As noted supra, Plaintiff has abandoned his assertion of disability-based 

constructive discharge.  (Lask Decl. ¶ 1).  This does not necessarily mean, of 

course, that he has withdrawn the factual contentions underlying that claim; 

as relevant to his disability discrimination claims, these include the contention 

that the corporate Defendants “request[ed] Plaintiff to leave his employment 

without any basis regarding his work performance after he complained to the 

EEOC and indicated that he actually had HIV.”  (FAC ¶ 86).  Plaintiff did not, 

however, leave his employment.  On the contrary, as of the filing of his FAC, he 

continued to hold his position at DDB.  Nor does Plaintiff allege any demotion, 

salary reduction, loss of benefits, or change to his responsibilities as a 

consequence of his disability; in fact, the only change in employment 

conditions that Plaintiff alleges as having occurred during his tenure with DDB 

consists of a promotion and a raise.  (Id. at ¶¶ 35-36).8  The mere offering of a 

8 Plaintiff does allege a one-year delay in receiving the salary increase that accompanied 
his promotion.  (FAC ¶ 36).  The FAC provides no suggestion that this delay was in any 
way related to Plaintiff’s medical status; to the contrary, the temporary withholding 
occurred months prior to any mention by Cianciotto of his associating Plaintiff with 
AIDS.  Additionally, “a plaintiff seeking to assert a discrimination claim based on a 
delay in the receipt of compensation faces a substantial hurdle.”  Castro v. City of New 
York, 24 F. Supp. 3d 250, 262 & n.24 (E.D.N.Y. 2014).  Courts in the Second Circuit 
have consistently held that paycheck delays do not constitute an “adverse employment 
action” for purposes of making a prima facie employment discrimination or retaliation 
claim.  See Bobbitt v. N.Y.C. Health and Hosp. Corp., No. 08 Civ. 10765 (SAS), 2009 WL 
4975196, at *9 n.130 (S.D.N.Y. Dec. 22, 2009) (listing cases in which delayed 
paychecks were found not to constitute an adverse employment action).  This is 
particularly so where the delay does not interrupt a preexisting schedule of payments, 
such that the withholding could not be said to constitute a “materially adverse change” 
to the terms and conditions of a plaintiff’s employment.  Castro, 24 F. Supp. 3d at 263; 
see also Bobbitt, 2009 WL 4975196, at *9 (“A delay in receiving [a] workers’ 
compensation check does not change the terms or conditions of [the plaintiff’s] 
employment.”).  Even assuming the delay could conceivably constitute an adverse 
employment, however, the lack of any connection to Plaintiff’s proffered disability would 
preclude the delayed payment from supporting Plaintiff’s disability discrimination 
claims. 
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severance package to Plaintiff does not itself constitute an adverse employment 

action, in light of the fact that Plaintiff alleges no negative consequences arising 

from his refusal to leave DDB.   

For all of these reasons, even had Plaintiff’s ADA claim been found 

timely, both that claim and his NYSHRL disability claim were nevertheless 

doomed to fail on the merits.  They will therefore be dismissed.   

D. Plaintiff Fails to State a Claim for Retaliation Under the ADA, Title 
VII, or the NYSHRL 

Plaintiff asserts claims for retaliation under the ADA, Title VII, and the 

NYSHRL, all three of which are analyzed under the same framework.  See 

Weissman v. Dawn Joy Fashions, Inc., 214 F.3d 224, 234 (2d Cir. 2000) 

(comparing retaliation provisions under ADA and NYSHRL); Sarno v. Douglas 

Elliman-Gibbons & Ives, Inc., 183 F.3d 155, 159 (2d Cir. 1999) (comparing 

retaliation provisions under ADA and Title VII).  In order to make out a prima 

facie case under any of these statutes, a plaintiff must show that (i) he engaged 

in protected activity, (ii) his employer was aware of that protected activity, 

(iii) his employer took adverse action against him, and (iv) “a retaliatory motive 

played a part in the adverse employment action.”  Sista v. CDC Ixis N. Am., Inc., 

445 F.3d 161, 177 (2d Cir. 2006) (quoting Reg’l Econ. Cmty Action Program, Inc. 

v. City of Middletown, 294 F.3d 35, 54 (2d Cir. 2002)).  In the present case,

Plaintiff fails to allege any adverse employment action taken against him.  

Consequently, his claims for retaliation, whether construed as related to his 

allegations of disability discrimination or sexual orientation discrimination, 

cannot stand.   
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An employment action in the retaliation context is adverse if it “would 

have been materially adverse to a reasonable employee or job applicant.”  Hicks 

v. Baines, 593 F.3d 159, 165 (2d Cir. 2010) (internal quotations omitted).

“Actions are ‘materially adverse’ if they are ‘harmful to the point that they could 

well dissuade a reasonable worker from making or supporting a charge of 

discrimination.”  Id. (quoting Burlington N. & Santa Fe Ry. Co. v. White, 548 

U.S. 53, 57 (2006)).  Here, the only negative action allegedly taken subsequent 

to Plaintiff’s protected activity — his filing of complaints with the EEOC and 

NYSDHR — was the offering of a severance package that Plaintiff was free to 

accept or decline (and which he did in fact decline, with no adverse 

consequences).  (FAC ¶¶ 10, 58).  Nothing about the offer of a severance 

package, absent some indication that a complainant did or would suffer 

negative repercussions should he or she reject the offer, would tend to 

dissuade a reasonable employee from engaging in protected activity.  Plaintiff’s 

retaliation claims are therefore dismissed.      

E. Plaintiff Fails to State a Claim for Discrimination Under Title VII 

1. Applicable Law

“Under Title VII of the Civil Rights Act of 1964, ‘it shall be unlawful 

employment practice for an employer ... to discriminate against any individual 

with respect to his compensation, terms, conditions, or privileges of 

employment, because of such individual’s race, color, religion, sex, or national 

origin.’”  Faragher v. City of Boca Raton, 524 U.S. 775, 786 (1998) (quoting 42 

U.S.C. § 2000e-2(a)(1)).  Absent direct evidence of discrimination, a prima facie 
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case of Title VII discrimination requires a showing that (i) the plaintiff is a 

member of a protected class; (ii) he was qualified for the position he held; 

(iii) he suffered an adverse employment action; and (iv) the adverse action took 

place under circumstances giving rise to an inference of discrimination.  See, 

e.g., Reynolds v. Barrett, 685 F.3d 193, 202 (2d Cir. 2012); Ruiz v. County of

Rockland, 609 F.3d 486, 491-92 (2d Cir. 2010). 

To survive a motion to dismiss “a complaint in a discrimination lawsuit 

need not contain specific facts establishing a prima facie case of 

discrimination[.]”  Twombly, 550 U.S. at 569 (internal alteration omitted) 

(quoting Swierkiewicz v. Sorema N.A., 534 U.S. 506, 508 (2002)).  Rather, at 

the pleading stage, “a plaintiff ‘need only give plausible support to a minimal 

inference of discriminatory motivation.’”  Vega v. Hempstead Union Free Sch. 

Dist., 801 F.3d 72, 84 (2d Cir. 2015) (quoting Littlejohn v. City of New York, 795 

F.3d 297, 306 (2d Cir. 2015)).   

2. Analysis

a. Plaintiff’s Title VII Claims Against the Individual
Defendants Fail Because Title VII Does Not Provide For
Individual Liability

The FAC does not make clear which claims are being asserted against 

which Defendants.  Defendants correctly note (see Def. Br. 23; Cianciotto Br. 2) 

that, to the extent Plaintiff asserts claims for Title VII discrimination against 

Cianciotto, Hempel, and Brown, such claims must fail on the grounds that Title 

VII does not provide for individual liability.  See Tomka v. Seiler Corp., 66 F.3d 

1295, 1317 (2d Cir. 1995) (holding “that an employer’s agent may not be held 
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individually liable under Title VII”), abrogated on other grounds by Burlington 

Indus., Inc. v. Ellerth, 524 U.S. 742 (1998).   

b. Plaintiff’s Title VII Claims Against the Corporate Defendants
Fail on the Merits Under Governing Second Circuit Law

Plaintiff alleges that Cianciotto, his supervisor at DDB, was “openly 

hostile and resentful” toward Plaintiff “because of his sexual orientation.”  (FAC 

¶ 33).  In support of this contention, Plaintiff provides numerous examples of 

Cianciotto’s allegedly anti-gay behavior, including three lewd drawings of 

Plaintiff on an office whiteboard; a movie poster, circulated to the office and 

posted on Facebook, depicting Plaintiff’s head on the body of a bikini-clad 

woman “in the gay sexual receiving position”; a comment made to a co-worker 

in which Cianciotto stated that “if he were gay, he’d like to have gay intercourse 

with [the co-worker]”; and a question posed to another employee during a trivia 

game asking how it felt to “be beaten out by the gay guy.”  (Id. at ¶¶ 30, 34).   

By any metric, the conduct alleged is reprehensible.  Defendants move to 

dismiss Plaintiff’s Title VII claim, however, on the ground that discrimination 

claims based on sexual orientation are simply not cognizable under Title VII.  

(Def. Br. 9-10).  Plaintiff responds by arguing that Title VII should be expanded 

to recognize sexual orientation claims; and that in any case, he has asserted a 

viable claim based not on sexual orientation, but rather on sexual stereotyping.  

(Pl. Opp. 12-14; see also FAC 19 (titling Plaintiff’s second cause of action “Title 

VII Stereotypical Animus”)).  Under the law as it currently stands, the Court is 

constrained to find that Plaintiff has not stated a cognizable claim for Title VII 

discrimination. 
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In Simonton v. Runyon, 232 F.3d 33 (2d Cir. 2000), the Second Circuit 

unequivocally held that “Title VII does not proscribe discrimination because of 

sexual orientation.”  Id. at 36.  In reaching this conclusion, it cited “Congress’s 

rejection, on numerous occasions, of bills that would have extended Title VII’s 

protection to people based on their sexual preferences.”  Id. at 35 (citing, e.g., 

Employment Nondiscrimination Act of 1996, S. 2056, 104th Cong. (1996); 

Employment Non-Discrimination Act of 1995, H.R. 1863, 104th Cong. (1995); 

Employment Non-Discrimination Act of 1994, H.R. 4636, 103d Cong. (1994)).  

The Simonton Court additionally looked to the other protected classifications 

under Title VII, reasoning that when read alongside the categories of race, 

color, religion, or nationality, “sex” could logically only refer to a class 

“delineated by gender, rather than sexual activity regardless of gender.”  Id. 

(quoting DeCintio v. Westchester County Med. Ctr., 807 F.2d 304, 306-07 (2d 

Cir. 1986)).9  The Simonton Court drew a distinction, however, between claims 

based on discrimination targeting sexual orientation and those based upon 

nonconformity with sexual stereotypes — the latter of which the Second Circuit 

has since recognized are cognizable under Title VII, but “should not be used to 

‘bootstrap protection for sexual orientation into Title VII.’”  Dawson v. Bumble & 

Bumble, 398 F.3d 211, 218-21 (2d Cir. 2005) (quoting Simonton, 232 F.3d at 

38); see also Kiley v. Am. Soc. for Prevention of Cruelty to Animals, 296 F. App’x 

9 The Court notes that to the extent that sexual orientation is argued to be dissimilar to 
the classes expressly protected under Title VII because it is based on “activity” rather 
than personal traits, the inclusion of religion in the text of Title VII would appear to 
disprove that argument. 
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107, 109 (2d Cir. 2008) (summary order) (“Plaintiffs may bring Title VII claims 

alleging that an adverse employment decision was due in part to sexual 

stereotyping by the employer,” but “may not use a gender stereotyping claim to 

bootstrap protection for sexual orientation into Title VII.” (internal quotation 

marks omitted)). 

The broader legal landscape has undergone significant changes since the 

Second Circuit’s decision in Simonton.  In 2013, the Supreme Court issued an 

opinion striking down the Defense of Marriage Act (“DOMA”), 1 U.S.C. § 7 and 

28 U.S.C. § 1738C, which amended the Dictionary Act — the statute providing 

rules of construction for a multitude of federal laws and regulations — to define 

“marriage” and “spouse” as excluding same-sex partners.  See generally United 

States v. Windsor, 133 S. Ct. 2675 (2013).  In so doing, the Supreme Court 

found that DOMA violated the equal protection guarantee contained within the 

Fifth Amendment to the United States Constitution by “refusing to 

acknowledge a status the [individual states recognizing same-sex marriage] 

find[] to be dignified and proper.”  Id. at 2696.  Two years later, the Court 

further advanced protections for individuals in same-sex relationships when it 

ruled that, under the Due Process and Equal Protection Clauses of the 

Fourteenth Amendment, same-sex couples have the right to marry.  Obergefell 

v. Hodges, 135 S. Ct. 2584, 2604-05 (2015).

To be sure, neither of these cases impacts the issue of what protections 

Title VII affords; that said, they reflect a shift in the perception, both of society 

and of the courts, regarding the protections warranted for same-sex 
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relationships and the men and women who engage in them.  It is against this 

backdrop that in July 2015 the EEOC issued a decision, binding on federal 

agencies (though not federal courts), finding that claims for sexual orientation 

discrimination are cognizable under Title VII.  See EEOC Appeal 

No. 0120133080, 2015 WL 4397641 (July 16, 2015); see generally McMenemy 

v. City of Rochester, 241 F.3d 279, 284 (2d Cir. 2001) (concluding that EEOC

interpretation of Title VII and its terms is “entitled to respect” to the extent it 

has the “power to persuade,” pursuant to Skidmore v. Swift & Co., 323 U.S. 

134 (1944)). 

Further highlighting the degree to which times have changed since 

Simonton, numerous cases have demonstrated the difficulty of disaggregating 

acts of discrimination based on sexual orientation from those based on sexual 

stereotyping.  See, e.g., Dawson, 398 F.3d at 218 (“gender stereotyping claims 

can easily present problems for an adjudicator.  This is for the simple reason 

that stereotypical notions about how men and women should behave will often 

necessarily blur into ideas about heterosexuality and homosexuality.” (internal 

quotation marks and alteration omitted)); Boutillier v. Hartford Pub. Sch., No. 13 

Civ. 1303 (WWE), 2014 WL 4794527, at *2 (D. Conn. Sept. 25, 2014) (finding 

that, “[c]onstrued most broadly,” the plaintiff’s allegations of sexual orientation 

discrimination also stated discriminatory treatment based on sexual 

stereotypes); Videckis v. Pepperdine Univ., No. 15 Civ. 298 (DDP), 2015 WL 

1735191, at *8 (C.D. Cal. 2015) (observing, in the context of Title IX, that “the 

line between discrimination based on gender stereotyping and discrimination 
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based on sexual orientation is blurry, at best, and thus a claim that Plaintiffs 

were discriminated against on the basis of ... their sexual orientation may fall 

within the bounds of Title IX.”); Bianchi v. City of Philadelphia, 183 F. Supp. 2d 

726, 738 (E.D. Pa. 2002) (discussing the fine distinction between sex-based 

claims and sexual orientation discrimination); cf. Latta v. Otter, 771 F.3d 456 

(9th Cir. 2014) (Berzon, J., concurring) (“the social exclusion and state 

discrimination against lesbian, gay, bisexual, and transgender people reflects, 

in large part, disapproval of their nonconformity with gender-based 

expectations”).  This difficulty comes as no surprise, for, as the EEOC stated in 

its July 2015 decision, “sexual orientation is inherently a ‘sex-based 

consideration,’ and an allegation of discrimination based on sexual orientation 

is necessarily an allegation of sex discrimination under Title VII.”  2015 WL 

4397641, at *5; see also Centola v. Potter, 183 F. Supp. 2d 403, 410 (D. Mass. 

2002) (observing that “[s]exual orientation harassment is often, if not always, 

motivated by a desire to enforce heterosexually defined gender norms.  In fact, 

stereotypes about homosexuality are directly related to our stereotypes about 

the proper roles of men and women.”).   

A simple example helps to illustrate the futility of treating sexual 

orientation discrimination as separate from sex-based considerations:  If an 

employer fires her female employee because the employer believes that women 

should defer to men, but the employee sometimes challenges her male 

colleagues, such action would present a cognizable claim under Title VII.  If the 

same employer fires her female employee because the employer believes that 
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women should date men, but the employee only dates women, the prevailing 

construction of Title VII would find no cognizable claim under that statute.  The 

inevitable result of holding that some sexual stereotypes give rise to cognizable 

Title VII claims, while others — namely, those involving sexual orientation — do 

not, has been an invitation to the precise bootstrapping that the Simonton 

Court intended to avoid.  See, e.g., Kristin M. Bovalino, How the Effeminate 

Male Can Maximize His Odds of Winning Title VII Litigation, 53 SYRACUSE L. REV. 

1117, 1134 (2003) (counseling “gay plaintiffs bringing claims under Title VII [to] 

emphasize the gender stereotyping theory and de-emphasize any connection 

the discrimination has to homosexuality”); see also Videckis, 2015 WL 

1735191, at *8 (stating that plaintiffs could frame a claim for sexual orientation 

discrimination as one for sexual stereotyping).    

The lesson imparted by the body of Title VII litigation concerning sexual 

orientation discrimination and sexual stereotyping seems to be that no 

coherent line can be drawn between these two sorts of claims.  Yet the 

prevailing law in this Circuit — and, indeed, every Circuit to consider the 

question — is that such a line must be drawn.  Simonton is still good law, and, 

as such, this Court is bound by its dictates.  Consequently, the Court must 

consider whether the Plaintiff has pleaded a claim based on sexual 

stereotyping, separate and apart from the stereotyping inherent in his claim for 

discrimination based on sexual orientation.  The Court finds that he has not.   

In his opposition brief, Plaintiff contends that Cianciotto “abused him 

because of his effeminate characteristics.”  (Pl. Opp. 14).  Were that so, Plaintiff 
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could likely state a cognizable Title VII claim under Second Circuit law; 

Plaintiff’s pleadings fail, however, to support an inference of discrimination 

based on a perception that he was overly effeminate.  Plaintiff’s brief argues 

that Cianciotto “accused him of being especially effeminate and that he is a 

‘bottom’ and a ‘poof’” because he was insufficiently masculine, but — Plaintiff’s 

use of quotation marks around “poof” notwithstanding — no such name-calling 

is attributed to Cianciotto in the FAC.  (Pl. Opp. 14).  Rather, the terms 

“bottom” and “poof” refer to Plaintiff’s own characterization of the Muscle 

Beach poster, which depicts Plaintiff in what he repeatedly describes as the 

“gay sexual receiving position.”  (FAC ¶¶ 34, 45).   

Plaintiff additionally states that Cianciotto told a coworker that Plaintiff 

was “effeminate and gay so he must have AIDS.”  (FAC ¶ 30 p.9).  This is the 

sole mention of Plaintiff as effeminate or otherwise non-conforming to 

traditional gender norms in the whole of the FAC; it alone cannot serve to 

transform a claim for discrimination that Plaintiff plainly interpreted — and the 

facts support — as stemming from sexual orientation animus into one for 

sexual stereotyping.  (See, e.g., id. at ¶ 33 (“Cianciotto became openly resentful 

and hostile towards Plaintiff because of his sexual orientation” (emphasis 

added)).  See also Trigg v. N.Y.C. Transit Auth., No. 99 Civ. 4730 (ILG), 2001 WL 

868336, at *6 (E.D.N.Y. July 26, 2001) (noting that plaintiff’s words and his 

own perception of the import of the alleged harasser’s taunts “compel the 

conclusion that sexual orientation and not gender stereotyping are the sine qua 

non of his grievance”).   
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While Plaintiff provides virtually no support in his FAC for an allegation 

of discrimination based on sexual stereotyping, he provides multiple 

illustrations of Cianciotto’s animus toward gay individuals.  The FAC notes, for 

instance, the fact that “[m]ost of [the] pictures [Cianciotto] drew were of men 

fornicating, and they always involved a gay employee”; that he repeatedly 

expressed a belief that gay men were reckless and disease-prone; and that he 

commented at a meeting that he did not want an advertisement to be “too gay.”  

(FAC ¶ 30 p.9).  All of these examples lend further support to the inference that 

Cianciotto’s harassment was motivated by sexual-orientation-based 

discriminatory animus, not sexual stereotyping.    

The Muscle Beach poster arguably provides an exception to the overall 

lack of sex-based stereotyping implicit in Cianciotto’s actions, as it does indeed 

place Plaintiff’s face on a woman’s body, perhaps thereby implying that Plaintiff 

is effeminate.  The Court must, however, consider Plaintiff’s FAC as a whole, 

and nearly every other instance of discrimination alleged by Plaintiff involves a 

characterization of Plaintiff not as effeminate, but as overtly (indeed, overly) 

masculine.  For instance, Cianciotto is alleged to have said to Plaintiff at a 

meeting, “Your muscles are big,” and “Everybody look at Matt’s muscles,” and 

all three of Cianciotto’s whiteboard drawings of Plaintiff depict Plaintiff as 

shirtless and “muscle bound”; one of them depicts Plaintiff with a large, erect 

penis.  (FAC ¶¶ 30 p.7, 34 & Ex. B).  Additionally, Plaintiff alleges no facts 

suggesting that he speaks, dresses, or otherwise behaves in a particularly 

effeminate manner, nor any facts, beyond possibly the single movie poster, to 
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suggest that Cianciotto’s behavior arose from a perception of Plaintiff as 

insufficiently masculine.  Plaintiff does, however, allege that he presents 

himself as “openly gay,” and that this triggered nearly immediate hostility and 

resentment in Cianciotto.  (Id. at ¶¶ 11, 33).   

In short, the Court has “no basis in the record to surmise that [Plaintiff] 

behaved in a stereotypically feminine manner and that the harassment he 

endured was, in fact, based on his non-conformity with gender norms instead 

of his sexual orientation.”  Simonton, 232 F.3d at 38.  The Court could latch 

onto the single use of the word “effeminate” and the depiction of Plaintiff’s head 

on a woman’s body, strip these facts of the context provided by the rest of the 

FAC, and conjure up a claim for “sexual stereotyping.”  But while the ends 

might be commendable, the means would be intellectually dishonest; the Court 

would obliterate the line the Second Circuit has drawn, rightly or wrongly, 

between sexual orientation and sex-based claims.  In light of the EEOC’s recent 

decision on Title VII’s scope, and the demonstrated impracticability of 

considering sexual orientation discrimination as categorically different from 

sexual stereotyping, one might reasonably ask — and, lest there be any doubt, 

this Court is asking — whether that line should be erased.  Until it is, however, 

discrimination based on sexual orientation will not support a claim under Title 

VII; Plaintiff’s Title VII discrimination claim must therefore be dismissed.          

F. The Court Declines to Exercise Supplemental Jurisdiction Over 
Plaintiff’s Additional State and Local Claims 

Where a federal district court dismisses the causes of action over which 

it has original jurisdiction, that court then has discretion regarding whether to 

A167



38 

exercise supplemental jurisdiction over the plaintiff’s remaining state-law 

claims.  28 U.S.C. § 1367(c)(3).  “[I]n the usual case in which all federal-law 

claims are eliminated before trial, the balance of factors to be considered under 

the pendent jurisdiction doctrine — judicial economy, convenience, fairness, 

and comity — will point toward declining to exercise jurisdiction over the 

remaining state-law claims.”  Pension Benefit Guar. Corp. ex rel. St. Vincent 

Catholic Med. Ctrs. Ret. Plan v. Morgan Stanley Inv. Mgmt. Inc., 712 F.3d 705, 

727 (2d Cir. 2013) (citation and quotation marks omitted); see also In re Merrill 

Lynch Ltd. P’ships Litig., 154 F.3d 56, 61 (2d Cir. 1998) (“[W]hen the federal 

claims are dismissed the ‘state claims should be dismissed as well.’” (quoting 

United Mine Workers of Am. v. Gibbs, 383 U.S. 715, 726 (1966))). 

In addition to the claims resolved supra, Plaintiff claims sexual 

orientation discrimination under the NYSHRL and NYCHRL; disability 

discrimination under the NYCHRL; New York State and New York City liability 

for aiding and abetting the foregoing discrimination; slander per se; intentional 

infliction of emotional distress; breach of contract; and violations of the New 

York Labor Law.  (FAC ¶¶ 105-35, pp. 24-25).  In light of the Court’s dismissal 

of Plaintiff’s federal-law claims; the early stage of the litigation; and the 

multiple issues of state law implicated by Plaintiff’s remaining claims, the 

Court declines to exercise supplemental jurisdiction over these non-federal 

causes of action.  See, e.g., Vuona v. Merrill Lynch & Co., 919 F. Supp. 2d 359, 

393 (S.D.N.Y. 2013) (disposing of a plaintiff’s Title VII and NYSHRL claims 

because an identical standard applies, but declining to exercise supplemental 
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jurisdiction over the differently analyzed NYCHRL claims).  The Court therefore 

dismisses the claims without prejudice to their potential refiling in state court.  

CONCLUSION 

For the reasons given in this Opinion, Defendants’ motions are 

GRANTED in full.  The Clerk of Court is directed to terminate all pending 

motions, adjourn all remaining dates, and close this case. 

SO ORDERED. 

Dated: March 9, 2016 
New York, New York __________________________________ 

KATHERINE POLK FAILLA 
United States District Judge 
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