
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO

EASTERN DIVISION

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x

Case No. 2:16-cv-524

Judge Algenon L. Marbley
Magistrate Judge Kimberly A. Jolson

BOARD OF EDUCATION OF THE
HIGHLAND LOCAL SCHOOL DISTRICT,

Plaintiff,

vs.

UNITED STATES DEPARTMENT OF
EDUCATION; JOHN B. KING, JR., in his
official capacity as United States Secretary of
Education; UNITED STATES DEPARTMENT
OF JUSTICE; LORETTA E. LYNCH, in her
official capacity as United States Attorney
General; and VANITA GUPTA, in her official
capacity as Principal Deputy Assistant Attorney
General,

Defendants.
------------------------------------------------------------
JANE DOE, a minor, by and through her legal
guardians JOYCE and JOHN DOE,

Intervenor Third-Party Plaintiff,

vs.

BOARD OF EDUCATION OF THE
HIGHLAND LOCAL SCHOOL DISTRICT;
HIGHLAND LOCAL SCHOOL DISTRICT;
WILLIAM DODDS, Superintendent of Highland
Local School District; and SHAWN
WINKELFOOS, Principal of Highland
Elementary School,

Third-Party Defendants.
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JANE DOE’S MEMORANDUM IN OPPOSITION TO AN EVIDENTIARY HEARING
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Jane Doe respectfully submits this memorandum as discussed with the Court at the status

conference on September 7, 2016.

I. An Evidentiary Hearing May Be Unnecessary

As the Sixth Circuit has held, evidentiary hearings need not be conducted where the

issues relevant to a preliminary injunction motion are primarily issues of law. Hunter v.

Hamilton Cty. Bd. of Elections, 635 F.3d 219, 246 (6th Cir. 2011); see also Caspar v. Snyder, 77

F. Supp. 3d 616, 639 (E.D. Mich. 2015). There are many avenues this Court can take to resolve

Jane’s motion solely on the law and without resorting to an evidentiary hearing. The only

purported factual disputes that Plaintiff Board of Education of the Highland Local School

District (“Highland”) have identified go to the question of the extent and cause of any harm to

Jane. See Dkt. 61 at 31 (listing Highland’s purported factual disputes).1 But under governing

precedent, Jane can establish harm as a matter of law based on the Court’s resolution of the

purely legal question of whether Jane is likely to succeed on the merits. As Jane and Highland

agree, irreparable harm is presumed if the Court finds that Jane has demonstrated a likelihood of

success on the merits of her constitutional claim. Dkt. 10 at 26 (Highland arguing that

irreparable harm is presumed for constitutional violations); Dkt. 36-3 at 27 (filed under seal)

(Jane making the same argument); ACLU of Ky. v. McCreary Cty. Ky., 354 F.3d 438, 445 (6th

Cir. 2003). If the Court finds that Jane has established a likelihood of success on the merits of

her constitutional claim, Highland’s purported factual disputes about harm would thus be

irrelevant to the Court’s consideration of the motion. Similarly, irreparable harm may be

1 Highland seemed briefly to take the position at the September 7 status conference that the
parties dispute whether Jane’s birth certificate says she is male, or whether Jane has been
diagnosed with gender dysphoria. As to the birth certificate, Jane does not dispute that she
was assigned as male at birth. See Dkt. 36-3 at 5 (filed under seal). As to the gender
dysphoria diagnosis, Highland itself has said that Jane was diagnosed with gender
dysphoria. See Dkt. 61 at 1. Those are not disputed facts.
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presumed based on a showing of likelihood of success on the merits of the Title IX claim. See

Silver Sage Partners, Ltd. v. City of Desert Hot Springs, 251 F.3d 814, 827 (9th Cir. 2001); Doe

v. Wood Cty. Bd. of Educ., 888 F. Supp. 2d 771, 777 (S.D. W. Va. 2012). Thus, legal

conclusions the Court could potentially reach after oral argument may render Highland’s

purported factual disputes immaterial.

Moreover, Highland’s purported disputes go to the extent of the harm to Jane, or to the

question whether Jane was harmed entirely and exclusively by Highland’s conduct (which she

has never alleged). The Court need not resolve either of those issues to grant Jane’s motion for

preliminary injunction. Even absent the legal presumptions discussed above, the Court does not

need to conduct an evidentiary hearing to determine that irreparable harm is threatened here, or

that some portion of the harm is traceable to Highland’s discriminatory conduct. For instance,

Highland argues in its most recent brief that Jane’s “suicide risk ha[s] been downgraded from

high to moderate.” Dkt. 61 at 11. But the admission that Jane faces a “moderate” risk of suicide

is alone sufficient to establish a risk of irreparable harm without necessitating an evidentiary

hearing. And Highland’s argument that Jane suffers from other problems in addition to gender

dysphoria, see id. at 29, goes to the extent of causation, an issue that may be relevant to an

eventual damages calculation but that need not be resolved to issue a preliminary injunction.

Highland’s introduction of declarations of purported experts does not create the necessity

for an evidentiary hearing. Although it would be illuminating to cross-examine Highland’s

experts—whose opinions are far outside the widely accepted standards of care—this Court is

well able to evaluate the proposed experts’ respective opinions based on their written statements.

And to the extent Highland’s position is that a hearing is necessary to resolve disputed factual

issues related to their experts’ contention that Jane’s gender dysphoria “is highly likely to
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resolve” and that it is “ethically questionable whether…gender affirming treatment should be

pursued,” it is not Highland’s role (nor that of its counsel or experts) to supplant the judgment of

Jane’s guardians and healthcare providers about the appropriate treatment for her. At any rate,

evaluating the relative persuasiveness of competing expert testimony is not the kind of fact

finding necessary to resolve a motion for a preliminary injunction.2

Finally, Highland has taken the position that its own motion for a preliminary injunction

(Dkt. 10) does not require an evidentiary hearing, and can be resolved based on oral argument

and briefing alone. The same analysis applies here. The issue of irreparable harm to Jane is

equally raised by both motions. See Dkt. 10 at 26 (discussing irreparable harm); id. at 30

(arguing that Student A—i.e. Jane—would not be harmed by an injunction against the federal

government’s enforcement of Title IX, and that an injunction in Highland’s favor “will therefore

harm no one”). Therefore, Jane respectfully requests that the Court resolve both motions as a

matter of law and set them for a consolidated oral argument.

II. Jane’s Proposed Alternative Schedule

To the extent the Court disagrees that it can resolve Jane’s preliminary injunction motion

without addressing factual disputes relating to harm, Jane is fully prepared to proceed with an

evidentiary hearing on that question (or any other factual question the Court wishes to address)

beginning on September 20 and continuing through that week. That said, as just discussed, such

a hearing may or may not be necessary, depending on the Court’s view of some of the purely

2 Indeed, Highland’s counsel took exactly that position in the Students & Parents for Privacy
case in the Northern District of Illinois. At oral argument on a preliminary injunction
motion in which both sides had submitted expert declarations, Highland’s counsel took the
position that expert depositions were not necessary until “later in the case.” Transcript of
Proceedings – Preliminary Injunction Hearing at 129, Students & Parents for Privacy v.
United States Department of Education, No. 16 C 4945 (N.D. Ill. Aug. 15, 2016) (excerpted
page attached as Exhibit 1).
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legal issues presented by the motion. For that reason, Jane respectfully proposes that the parties

present oral argument on September 20, 2016. If, following that argument, the Court is prepared

to rule without resolving factual issues, it can do so. If, on the other hand, the Court wishes to

take evidence on any factual disputes, the parties will conduct an evidentiary hearing—tailored

to the disputes identified by the Court for resolution—to address any factual questions the Court

has after argument. Such an evidentiary hearing could be held on September 21, 2016 and the

following days as necessary. That arrangement would be more efficient for the Court and the

parties, and would permit the Court to resolve whatever factual issues it finds necessary to make

a complete record.

CONCLUSION

For the foregoing reasons, Jane Doe respectfully requests that the Court set oral argument

for September 20, 2016 and tentatively set an evidentiary hearing for September 21 through 23,

2016, if after argument disputed factual issues are found to be material to the Court’s ruling.
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Respectfully submitted,
Dated: September 8, 2016

By: _s/ John Harrison___________________
John Harrison (OH Bar No. 0065286)
Linda Gorczynski (OH Bar No. 0070607)
HICKMAN & LOWDER, L.P.A.
1300 East 9th Street, Suite 1020
Cleveland, OH 44199
(216) 861-0360 (tel)
(216) 861-3113 (fax)
Johnh@Hickman-Lowder.com
LGorczynski@Hickman-Lowder.com

Jyotin Hamid*
Joseph Weissman*
Derek Wikstrom*
Jennifer Mintz*
DEBEVOISE & PLIMPTON LLP
919 Third Avenue
New York, New York 10022
(212) 909-6000 (tel)
(212) 909-6836 (fax)
jhamid@debevoise.com
jweissman@debevoise.com
dwikstrom@debevoise.com
jfmintz@debevoise.com

Christopher Stoll*
Asaf Orr*
NATIONAL CENTER FOR LESBIAN RIGHTS
870 Market Street Suite 370
San Francisco, California 94102
(415) 392-6257 (tel)
(415) 392-8442 (fax)
cstoll@nclrights.org
aorr@nclrights.org

Attorneys for JANE DOE

* admitted pro hac vice
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CERTIFICATE OF SERVICE

I hereby certify that on September 8, 2016, all counsel of record who are deemed to have

consented to electronic service are being served with a copy of the foregoing instrument via the

Court’s CM/ECF filing system.

s/ John Harrison_________________________
John Harrison
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Case: 2:16-cv-00524-ALM-KAJ Doc #: 75-1 Filed: 09/08/16 Page: 1 of 3  PAGEID #: 1409



"

#

$

%

&

'

(

)

*

"+

""

"#

"$

"%

"&

"'

"(

")

"*

#+

#"

##

#$

#%

#&

,-./0 12 3-4566-7 1897 9;97 199
<==>/>-6 1?@AB 95C?AB5A

#"* 8?@BD E5-AF?A. 8BA55B7 9??G "###
1D>/-H?7 I66>.?>J '+'+%

K$"#L %$&M')*+
,-./0N3-4566-O>6.P2@J/?@ABJ2H?Q

"

I, RST U,IRTE 8RVRT8 EI8R9I1R 1<U9R
W<9 RST ,<9RST9, EI8R9I1R <W I33I,<I8

TV8RT9, EIXI8I<,

8RUET,R8 V,E YV9T,R8 W<9 Y9IXV1Z7 L
- Q?6@.B-A0 @.>./?AC?A-B5P L
-JJ?/>-B>?.[ 12V27 - G>.?A7 F0 L
-.P BDA?@HD D5A C-A5.B -.P L
H@-AP>-.7 ,2V2[ V2;27 - G>.?A7 L
F0 -.P BDA?@HD D5A C-A5.BJ -.P L
H@-AP>-.J7 82;2 -.P 92;2[ ,2\27 L
- G>.?A7 F0 -.P BDA?@HD D5A L
C-A5.B -.P H@-AP>-.7 92\2[ L
V2X27 - G>.?A7 F0 -.P BDA?@HD L
D5A C-A5.BJ -.P H@-AP>-.J7 R2X2 L
-.P V2R2X2[ -.P 42]27 - G>.?A7 L
F0 -.P BDA?@HD D>J C-A5.BJ -.P L
H@-AP>-.J7 E2]2 -.P X2]27 L

L
Y6->.B>==J7 L

L
Q2 L ,?2 "' 1 %*%&

L
U,IRTE 8RVRT8 ETYV9R;T,R <W L
TEU1VRI<,[ ^<S, 42 _I,\7 ^927 >. D>J L
?==>/>-6 /-C-/>B0 -J U.>B5P 8B-B5J L
85/A5B-A0 ?= TP@/-B>?.[ U,IRTE L
8RVRT8 ETYV9R;T,R <W ^U8RI1T[ L
3<9TRRV T2 3Z,1S7 >. D5A ?==>/>-6 L
/-C-/>B0 -J U.>B5P 8B-B5J VBB?A.50 L
\5.5A-6[ -.P 81S<<3 EI9T1R<98 <W L
R<],8SIY SI\S 81S<<3 EI8R9I1R #""7 L
1<U,RZ <W 1<<_ V,E 8RVRT <W I33I,<I87L 1D>/-H?7 I66>.?>J

L V@H@JB "&7 #+"'
E5=5.P-.BJ7 L *`$+ -2G2

L
-.P L

L
8RUET,R8 V7 47 -.P 17 F0 -.P BDA?@HD L
BD5>A C-A5.BJ -.P 65H-6 H@-AP>-.J L
Y-A5.BJ V7 47 -.P 17 -.P BD5 L
I33I,<I8 8VWT 81S<<38 V33IV,1T7 L

L
I.B5AQ5.?A E5=5.P-.BJ2 L

R9V,819IYR <W Y9<1TTEI,\8 M Y9T3I;I,V9Z I,^U,1RI<, STV9I,\
4TW<9T RST S<,<9V43T ^TWW9TZ R2 \I34T9R7 ;V\I8R9VRT ^UE\T

Case: 2:16-cv-00524-ALM-KAJ Doc #: 75-1 Filed: 09/08/16 Page: 2 of 3  PAGEID #: 1410



"

#

$

%

&

'

(

)

*

"+

""

"#

"$

"%

"&

"'

"(

")

"*

#+

#"

##

#$

#%

#&

"#`&+`#(

"#`&+`%(

"#`&"`"#

"#`&"`$$

"#`&"`%+

"#*

B-6cJ -F?@B H5.P5A P0JCD?A>- >.7 I BD>.c >BfJ $+#2)& -B

C-H5 %&$7 J-0J >.P>Q>P@-6J e>BD H5.P5A P0JCD?A>- D-Q5 - G-Ac5P

>./?.HA@5./5 F5Be55. BD5 H5.P5A BD50 D-Q5 F55. -JJ>H.5P7

@J@-660 -B F>ABD7 A5=5AA5P B? -J .-B-6 H5.P5A7 -.P BD5>A

5gC5A>5./5Pm5gCA5JJ5P H5.P5A2 RD>J P>J/A5C-./0 >J BD5 /?A5

/?GC?.5.B ?= BD5 P>-H.?J>J2 RD5A5 G@JB -6J? F5 5Q>P5./5 ?=

P>JBA5JJ -F?@B BD>J >./?.HA@5./57 eD>/D >J /?.J>JB5.B e>BD

eD-B BD5 VG5A>/-. YJ0/D>-BA>/ VJJ?/>-B>?. J-0J7 >J BD-B BD5

CA5J5./5 ?= - /6>.>/-660 J>H.>=>/-.B P>JBA5JJ -JJ?/>-B5P e>BD

BD5 /?.P>B>?. >J A5-660 eD-B /A5-B5J BD5 P>J?AP5A2

S?e >J EA2 ^?J5CDJ?.fJ JB-B5G5.B BD-B - BA-.JH5.P5A

>.P>Q>P@-6 G55BJ BD5 /A>B5A>- =?A G->.B->.>.H - P56@J>?.7 -

=-6J57 =>g5P F56>5= G>.>G-660 A5JC?.J>F65 B? A5-J?. BD-B >J

-6e-0J J55. -J - CA?F65G7 /?.J>JB5.B e>BD eD-B BD5 VYV J-0J

-.P eD-B BD5 E8; J-0J >. MM -F?@B H5.P5A P0JCD?A>/ C5?C65k

;92 RTET81<` Z?@A S?.?A7 I BD>.c BD-BfJ - i@5JB>?.

=?A 5gC5AB P5C?J>B>?.J -.P =@ABD5A 5gC6?A-B>?.2

RST 1<U9R` Z?@fA5 BD5 H@0 eD? MM eD5. BD5 >.B5AQ5.?A

P5=5.P-.BJ /-G5 >. D5A5 -.P J->P BD50 e-.B5P B? B-c5 D>J

P5C?J>B>?. MM

;92 RTET81<` Z5-D2

RST 1<U9R` MM 0?@ J->P e5 P?.fB .55P B? P? BD-B2

;92 RTET81<` Z5-D7 F@B IfG J-0>.H 6-B5A >. BD5 /-J57

=?A -66 BD5 A5-J?.J 0?@fQ5 JC5/>=>5P =?A BD-B[ BD-B BD5

?C>.>?.J MM -.P7 6??c7 Z?@A S?.?A7 BD>J >J - D?B60 P>JC@B5P

Case: 2:16-cv-00524-ALM-KAJ Doc #: 75-1 Filed: 09/08/16 Page: 3 of 3  PAGEID #: 1411


