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Motion for Summary Judgment 

 
 Pursuant to Fed. R. Civ. P. 56, the Plaintiff Equal Employment 

Opportunity Commission moves for summary judgment on the grounds 

that there is no material factual dispute that the Defendant discharged 

Aimee Stephens because of sex.  

 The Commission further states neither the First Amendment to the 

Constitution nor the Religious Freedom Restoration Act authorizes the 

discharge of employees on the basis of sex, thus Defendant’s affirmative 

defenses must fail as a matter of law. 

Finally, the Commission states that there is no material factual 

dispute with respect to Defendant’s clothing allowance, which provided 
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free clothing benefits to male employees and nothing to females until 

October 2014. Since that time, Defendant has provided stipends to 

women which are less than the value of the benefit provided to men. Both 

fringe-benefit policies constitute sex discrimination in violation of Title 

VII. 

 The Commission respectfully directs the Court to the attached 

memorandum for the arguments supporting this Motion. 

 The Commission sought concurrence in this motion from defense 

counsel on February 1, 2016 and said concurrence was denied. 

Wherefore, the Commission respectfully moves for summary 

judgment in its favor. 
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Statement of the Issues 
 

1. Title VII is a neutral rule of general applicability which applies to 
businesses operated by non-religious and religious persons alike. 
Does the Commission’s attempt to vindicate Aimee Stephens’s Title 
VII rights violate Defendant’s rights under the First Amendment 
Free Exercise Clause? 
 
The Commission answers “No.” 
 

2. The Religious Freedom Restoration Act prohibits the government 
from substantially burdening a sincere religious exercise unless 
such is done in furtherance of a compelling governmental interest 
and is the least restrictive means of furthering that interest. 
Defendant admits that it would not have had to change any of its 
religious practices if it had continued to employ Stephens, and has 
only asserted that Rost’s beliefs have been impinged upon. 
Protection of the Title VII rights of employees is a compelling 
governmental interest, and Title VII is precisely tailored to further 
that interest. Does RFRA trump this enforcement action under 
Title VII?  

 
The Commission answers “No.” 

 
3. The Defendant’s owner and sole decisionmaker has admitted that 

his decision to fire Aimee Stephens was motivated by his beliefs 
and attitudes about how men and women are supposed to act and 
present themselves. Are these testimonial admissions sufficient to 
warrant summary judgment in favor of the Commission as to 
liability for Aimee Stephens’s termination? 
 
The Commission answers “Yes.” 
 

4. Until October 2014, Defendant provided a fringe benefit by which 
male employees were granted a clothing allowance of suits and ties 
free of charge, including free replacements as they wore out, 

iv 
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whereas female employees were given nothing. The approximate 
value of a suit and tie is $235. Since October 2014, the female 
employees have been given annual stipends of either $75 or $150 
depending upon whether they are part- or full-time, while the male 
employee benefit has remained the same. Do the pre- and 
post-October 2014 fringe benefit policies violate Title VII, 
warranting summary judgment in favor of the Commission? 
 
The Commission answers “Yes.” 
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I. INTRODUCTION 
 

A. Overview of the Case. 
 

The Equal Employment Opportunity Commission brought this 

Title VII case alleging sex discrimination. The case stems from a Charge 

filed by Aimee Stephens, who is a transgender woman and served as a 

funeral director/embalmer for the Defendant for nearly six years under 

the name of Anthony Stephens. It is undisputed that Stephens was a 

capable, competent employee who was not fired for performance reasons.  

The Commission’s Complaint alleged, inter alia, that the 

Defendant discharged her because she did not conform to the 

Defendant’s sex-based stereotypes. Despite being a good employee, she 

was fired after giving the Defendant’s owner, Thomas Rost, a letter 

describing her life struggles with gender-identity issues and stating her 

intention to present at work as a woman in appropriate business attire. 

Ex. A, Stephens Letter.  

Rost responded two weeks later by handing Stephens a severance 

agreement. Ex. B, Rost 30(b)(6) Dep. at 126:1-8. “[T]he specific reason” 

Rost fired Stephens was that Stephens was going to present as a female: 

1 
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“he [Stephens] was no longer going to represent himself as a man. He 

wanted to dress as a woman.” Id. at 135:24-136:1.  

Given the testimonial admissions of Rost, there is no material 

dispute that Stephens was terminated because she did not conform to 

Rost’s gender stereotypes, and summary judgment in favor of the 

Commission as to the termination claim is appropriate. 

In addition, the Defendant has maintained a discriminatory 

clothing-allowance policy which until October 2014 provided suits and 

ties to male employees who interacted with the public and nothing to 

similarly situated females. Since October 2014, female employees have 

been given an annual stipend of either $75 or $150, but this is still 

inferior to that accorded to men, both in dollar value and in flexibility, as 

the men can replace suits as needed. Thus, summary judgment is also 

appropriate as to this issue. 

B. The Affirmative Defenses 

After eight months of litigation—including a Motion to Dismiss and 

an initial Answer to the Complaint—Defendant injected new defenses. 

Only after the Commission filed an Amended Complaint, which merely 

2 
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corrected the spelling of the Charging Party’s first name, Defendant first 

asserted that its termination of Stephens was protected by the Free 

Exercise Clause of the First Amendment and the Religious Freedom 

Restoration Act, 42 U.S.C. § 2000bb–1 (“RFRA”). See Dkt. 22, Answer to 

Amended Complaint, p. 5 (Affirmative Defenses 12-13). 

Defendant admits it discharged Stephens because she did not 

conform to the masculine gender stereotypes that Rost expected of her. 

That is sex discrimination. Yet, Defendant asserts that its religious 

beliefs have been burdened by Aimee Stephens’s Title VII right to not be 

subject to gender stereotypes in the workplace. 

That argument misconstrues both the Free Exercise Clause and 

RFRA. Controlling Supreme Court precedent makes clear that the Free 

Exercise Clause does not excuse compliance with a neutral and generally 

applicable law such as Title VII. Moreover, Defendant has identified no 

religious exercise that is substantially burdened, as is required to invoke 

RFRA. Even if Defendant had done so, courts have consistently 

recognized that preventing employment discrimination is a compelling 

government interest, which also takes this matter outside of RFRA’s 

3 
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scope. Because there are no material facts in dispute, summary 

judgment in favor of the Commission is appropriate on Affirmative 

Defenses 12 and 13. 

C. Thomas Rost Limits His Religious Exercise.  

Thomas Rost owns 94.5% of the shares of Defendant and was the 

sole decision-maker who terminated Stephens’s employment. Ex. B, Rost 

30(b)(6) Dep. at 26:20-26:24; 117:23-118:6 . Rost testified as to 

Defendant’s religion-based affirmative defenses. Ex. C, Notice of 30(b)(6) 

Deposition, and Ex. B at 6:14-10:3. Defendant’s religious exercises are 

those of Rost. Ex. B at 29:1-7. 

Rost is a Christian. Id. at 29:20-22. He attends two churches with 

some regularity. Id. at 29:25-30:1-6. However, the evidence shows that 

Rost’s exercise of his religious beliefs at or through RGGR is limited to 

the placement of (1) “Daily Bread” devotional books and (2) cards bearing 

the name of Jesus with New Testament verses on the back.  

Can you think of any ways in which you 
     24      express your faith through Harris, R.G. G.R. 
    25      Harris; you exercise your faith using your 

40: 1    business? 
      2   A   The only thing in a direct way is little things 
      3       that we leave out, we give away Daily Breads 

4 
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      4       which is a little daily devotional; it's a pick 
      5       up. We have a little card that people can pick 
      6       up.  That would be the only thing. 
      7   Q   Okay.  And this is just -- as they walk out 
      8       they can grab something like that? 
      9   A   Yes.  It's a pick up item if they so desire. 
     10   Q   What about, you say a little card, what's that? 
     11   A   We call it a Jesus card. 
     12   Q   Okay. 
     13   A   I forgot what it says on the front.  It's kind 
     14       of to grab your attention and then on the back 
     15       it just has references, verse references. 
     16   Q   Scriptural references about Jesus? 
     17   A   Yes, exactly.  Yes. 
 
Id. at 39:23-40:17; Ex. D (Daily Bread Devotional); and Ex. E (Jesus 

card). These publications were placed on a credenza or desk at the entry 

place for each location for visitors to take or leave as they desire. Ex. B, 

Ex. B at 39:14-40:17. 

Rost admitted that continuing to employ Stephens would not have 

interfered with these religious practices at RGGR. Id. at 57:2-19. 

D. RGGR does not operate as a religious enterprise. 

Defendant is not affiliated with or part of any church. Id. at 

31:15-31:19. Rost employs people from different denominations and of no 

religious beliefs at all. Id. at 40:18-41; Ex. F, Shaffer Dep. at 33:10-12. He 

admits that employing individuals with beliefs different from his own 

5 
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does not constitute an endorsement of their beliefs or activities by 

RGGR. Ex. B at 41:20-42:18. He does not impose his own beliefs on 

employees, stating that he would not, for example, terminate an 

employee because he or she had sex outside of marriage, had an abortion, 

or committed adultery. Id. at 138:2-138:16. 

The Defendant’s articles of incorporation do not avow any religious 

purpose. Ex. R, Articles of Incorporation at p. 6. There are no religious 

views or values that employees are expected to uphold. Ex. B at 81:18-21. 

RGGR’s website contains a “mission statement” which makes two 

references to God, the second of which is a passage in the Gospel of 

Matthew (Ex. G), which Rost chose because he liked it. Ex. B at 

85:7-85:21. And the Defendant’s employees do not regard RGGR as a 

Christian business enterprise. See, e.g., Ex. H, Nesmith Dep. at 

19:18-20:4; Ex. I, Kish Dep. at 55:10-55:25. 

Defendant is open 24 hours per day, 365 days per year, and Easter 

is not a paid holiday. Ex. B at 88:20-89:21. It serves clients of every 

religion (various Christian denominations, Hindu, Muslim, Jewish, 

native Chinese religions) or those of no religious affiliation. Ex. J, Cash 

6 
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Dep. at 41:19-42:10; Ex. K, Crawford Dep. at 32:18-34:9; Ex. B at 

33:19-36:23. Indeed, employees have been known to wear Jewish head 

coverings when holding a Jewish funeral service. Ex. K at 34:20-35:4; Ex. 

J at 42:7-12. The business keeps Catholic religious items (crucifixes, 

kneelers, candles) in storage until requested by Catholic (or occasionally 

non-Catholic) clients. Ex. L, Matthew Rost Dep. at 36:20-25; Ex. J at 

42:19-25; Ex. H at 26:1-10; Ex. K at 34:20-35:11; Ex. F at 34:16-35:10; Ex. 

M, McKie Dep at 29:12-25; 31:11-14.   

While the rooms where funerals are held on site are called 

“chapels,” they are decorated to look like living rooms and are not 

decorated with visible religious fixtures. Ex. B at 84:2-85:6. This is done 

deliberately to avoid offending people of different religions. Id. Although 

some of the chapels have statues of Jesus Christ and the Virgin Mary, 

these are kept hidden behind curtains unless a Catholic service is being 

held. Ex. J at 53:7-16; Ex. M at 29:16-25. 

As far as presenting itself to the outside world, Defendant has not 

advertised in Christian publications or church bulletins in more than 

twenty years, with one exception. Ex. B at 37:25-38:9. The one exception 

7 
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is a small advertisement in a Catholic parish’s festival publication that 

Rost regards as a “gift.” Id. at 39:2-13. 

RGGR does not sponsor publications which call people to join the 

Christian faith or celebrate Christian holidays. Id. at 31:20-32:2; 39:2-16. 

There are no prayer groups or Bible studies at RGGR. Ex. J at 47:8-16; 

Ex. N, Kowalewski Dep. at 30:11-12; Ex. H at 19:18-24; Ex. I, Kish Dep. 

at 55:10-20; Ex. M at 27:8-15. RGGR does not have any religion-based 

exclusions to employee medical coverage, such as refusing to pay for 

abortions. Ex. B at 92:17-93:20.  

Significantly, Rost admitted that the business climate causes him 

to act against his religious ideals: the practice of cremation instead of 

holding a funeral. His Christian beliefs align him toward performing 

funerals. Id. at 51:22. However, the industry has changed, with a 

growing preference for cremations, and he needs to do them to stay in 

business. Id. at 52:14-53:10.  

E. Rost’s religious beliefs about men and women 
motivated him to fire Stephens. 

 
Rost’s religious beliefs—not a religious exercise—led him to 

terminate Stephens’s employment after she presented her transition 

8 
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letter. When asked what was objectionable to him about continuing to 

employ Aimee Stephens, Rost stated that transgender expression 

violated his beliefs regarding proper behavior by men and women: 

Q  So, your personal faith as a follower of Jesus 
    22       Christ tells you that it would be improper 
     23       or -- to employ someone like the person you 
     24       knew as Anthony Stephens? 
     25   A   Absolutely. 
  55: 1   Q   Okay.  You indicated as part of the healing 
      2       process, but what about your religious beliefs 
      3       specifically are violated by continuing to 
      4       employ Stephens? 
      5   A   I believe it would violate my faith, yes, 
      6       absolutely. 
      7   Q   Okay.  What aspects of it? 
      8   A   Well, I believe that God created a man as a man 
      9       and God created a woman as a woman.  And to -- 
     10       to not honor that, I would feel it's a 
     11       violation of my faith, absolutely. 
     12   Q   So Stephens would be presenting in a way that 
     13       offended your religious beliefs, essentially? 
     14   A   Yes.  Yes. 
 
Ex. B at 54:21-55:19. Later, under questioning by his own attorney, Rost 

re-affirmed that Stephens’s non-conformance with his beliefs regarding 

the behavior of men and women prompted the firing decision. Compare 

the above with Id. at 135:24-136:3 (“[the specific reason Stephens was 

fired] was [that Stephens was] no longer going to represent himself as a 
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man. He wanted to dress as a woman”).  

Rost also testified that he objected to Stephens’s use of “Aimee” in 

the charge of discrimination, saying that this made him 

“uncomfortable….because he’s [Stephens] a man.” Ex. O, Rost Dep. at 

23:4-8. 

F. Defendant’s Clothing-Allowance Policy 
 

Defendant provides a different clothing allowance to its male and 

female employees. Id. at 24:8-25; Ex. I, Kish Dep. at 16:13–19:5. This 

dress code requires female employees to wear a suit jacket, skirt, and 

blouse. Ex. O at 24:8-25; Ex. I at 16:15-17:7. Male employees, including 

funeral directors, must wear a suit jacket, suit pants, white dress shirt, 

and tie. Ex. O at 13:4-21; Ex. I at 17:8-24.  

For male employees who have contact with customers, Defendant 

provides nearly all work attire free of charge. Approximately 10 years 

ago, Defendant made an arrangement with a local clothier—Sam 

Michael’s—to pay for suit jackets, suit pants, and ties for the male 

employees. Immediately upon hire of a full-time male, Defendant pays 

for two suit jackets, two suit pants, and two ties from Sam Michael’s. Ex. 

10 
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O at 14:9-19. For part-time males, Defendant pays for one suit jacket, 

one suit pant, and one tie. Id. These clothing benefits also include 

tailoring of the suit jackets and pants (Ex. I at 19:20-24) and repairs to 

the suit as needed (Ex. O at 19:2-24). Moreover, replacement suit jackets, 

suit pants, and ties are provided on an as-needed basis, which, on 

average, is every year or sometimes more often. Ex. K at 19:1-3; Ex. J at 

21:4-8; Ex. F at 44:3-15; Ex. N at 22:21-23:1. 

No work-clothing benefits were provided to any female employees 

until late 2014. Ex. O at 15:16-16:12; Ex. I at 20:16–21:3; Ex. P, Clothing 

Allowance Checks; Ex. M at 42:1-4; Ex. H at 13:5–14:4. Beginning in 

October 2014, Defendant began to provide female employees who have 

customer contact an annual clothing stipend. Ex. I at 20:16–21:23; Ex. P. 

The amount depends on the employee’s status: full-time females are 

given $150 per year and part-time women receive $75 per year. Ex. I at 

20:16-21:23. Defendant acknowledges, however, that the attire it 

provides to its male employees costs Defendant approximately $235 

(part-time) to $470 (full-time) per employee.  Ex. O at 15:3-6. Defendant 

also acknowledges that it based the amount of clothing allowance for its 
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female employees on what it determined was “fair,” rather than the 

amount it paid for its male employees’ clothes. Id. at 45:12-20. 

Furthermore, unlike Defendant’s male employees who receive their 

clothing benefits immediately upon hire, Defendant’s female employees 

are required to wait until the next clothing allowance checks are issued 

for all female employees. Ex. I at 25:11-15, 38:15-25.  

II. RELEVANT LAW 
 
A. Rule 56 Standard 

 
Summary judgment is only appropriate where the record reveals 

there are no issues of material fact in dispute. Celotex Corp. v. Catrett, 

477 U.S. 317, 322-23 (1986). The moving party bears the burden of 

“clearly and convincingly” demonstrating the absence of any genuine 

disputes of material fact. Sims v. Memphis Processors, Inc., 926 F.2d 524 

(6th Cir. 1991) (citing Kochins v. Linden-Ailmak, Inc., 799 F.2d 1128, 

1133 (6th Cir. 1986)). If Plaintiff meets this burden, the Defendant is 

required to present significant probative evidence showing that genuine, 

material disputes remain. Sims, 926 F.2d at 526. 
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B. First Amendment Free Exercise Standard 
  

The standard for review of a free-exercise claim is well-established: 

a religious objector to legislative enactments must comply with neutral 

laws of general applicability. Mt. Elliott Cemetery Ass’n. v City of Troy, 

171 F.3d 398, 403 (6th Cir. 1999) (quoting Employment Division v. 

Smith, 494 U.S. 872, 879 (1990)). 

To determine whether a law is neutral and of general applicability, 

the Sixth Circuit asks if the object of the law is to target practices 

because of their religious motivation: 

A law is not neutral if the object of the law, whether overt or 
hidden, is to infringe upon or restrict practices because of their 
religious motivation. See [Church of the] Lukumi Babalu [, Aye, Inc. 
v. City of Hialeah,] 508 U.S. 520, 535 (1993). 
 
The requirement that the law be of general applicability protects 
against unequal treatment which results when a legislature 
decides that the governmental interests it seeks to advance are 
worthy of being pursued only against conduct with a religious 
motivation. 

 
Mt. Elliott Cemetery Ass’n., 171 F.3d at 405.  
  

Ultimately, if a religious person is being treated the same as a 

non-religious person under a valid and neutral law of general 

applicability, there is no free-exercise violation. See Hansen v. Ann Arbor 

13 
 

2:14-cv-13710-SFC-DRG   Doc # 51   Filed 04/07/16   Pg 27 of 50    Pg ID 617



Pub. Schools, 293 F. Supp. 2d 780, 809 (E.D. Mich. 2003) (where no 

students were permitted to comment at a school panel on homosexuality, 

free-exercise rights of religious student were not violated). 

C. RFRA Standard 
 

The Religious Freedom Restoration Act (“RFRA”) prohibits the 

government from substantially burdening the exercise of religion unless 

the government demonstrates that the burden is in furtherance of a 

compelling governmental interest and is the least restrictive means of 

furthering that interest. 42 U.S.C. § 2000bb–1(a), (b).  

The standard for analyzing a RFRA claim is a two-step process: 

First, the plaintiff must make out a prima facie case by 
establishing Article III standing and showing that the law in 
question would (1) substantially burden (2) a sincere (3) religious 
exercise. If the plaintiff makes out a prima facie case, it falls to the 
government to demonstrate[ ] that application of the burden to the 
person (1) is in furtherance of a compelling governmental interest; 
and (2) is the least restrictive means of furthering that compelling 
governmental interest . The government carries the burdens of 
both production and persuasion when it seeks to justify a 
substantial burden on a sincere religious practice.  

 
Michigan Catholic Conf. v. Burwell, 755 F.3d 372, 383 (6th Cir. 2014), 

vacated and remanded, 135 S. Ct. 1914; affirmed after remand, 807 F.3d 

738 (6th Cir. 2015) (citations and internal quotation marks omitted). 
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Determining whether or not the government has substantially burdened 

an exercise of religion is a question of law. Id. at 385. Further, “[a] 

substantial burden exists when government action puts substantial 

pressure on an adherent to modify his behavior and to violate his 

beliefs.” Kaemmerling v. Lappin, 553 F.3d 669, 678 (D.C. Cir. 2008) 

(quoting Thomas v. Review Bd., 450 U.S. 717, 718 (1981)). 

III. ARGUMENTS 

A. The Commission Has Not Violated Defendant’s Free- 
Exercise rights. 

  
 Defendant alleges in Affirmative Defense 12 that the EEOC’s 

claims violate RGGR’s free exercise rights, but that cannot be: the 

Defendant did not put the Commission on notice that religious exercise 

issues were involved until it filed its Answer to the Amended Complaint 

in June 2015. Rost admits that he did not raise such defenses during the 

EEOC’s investigation of Stephens’s charge of discrimination. Ex. B at 

70:7-71:17; 141:2-142:15. Thus, the lawsuit could not have been 

formulated with any anti-religious motive in mind.  

Even if the defense were construed to be an attack on Title VII, 

which it does not seem to be, Defendant’s claim would be unsuccessful 
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under the Free Exercise Clause. Title VII is a neutral law of general 

applicability.1 See General Tel. Co. of the Northwest, Inc. v. EEOC, 446 

U.S. 318, 326 (1980) (there is a public interest in preventing 

employment discrimination ). Title VII applies equally to all employers 

with 15 or more employees regardless of religious status—including 

Defendant. See Dkt. 22 at paragraphs 5-6 (admitting that Defendant is 

an employer for the purposes of Title VII).  

A free-exercise claim cannot insulate an employer from liability 

under Title VII, and no court has so held. See EEOC v. Townley 

Engineering & Mfg. Co., 859 F.2d 610, 620-21 (9th Cir. 1988) 

(elimination of mandatory attendance requirement for corporate prayer 

meetings to accommodate the Title VII rights of a non-religious employee 

did not violate Defendant’s free exercise rights). In another religious 

claim involving Title VII enforcement, the court held that an 

investigation and subsequent lawsuit did not infringe upon a business 

owner’s religious practices. See EEOC v. Preferred Mgmt. Corp., 216 F. 

Supp. 2d 763, 810 (S.D. Ind. 2002) (even assuming the effect of EEOC’s 

1 Far from being intended to infringe upon religion, Title VII protects the 
convictions of religious institutions by allowing them to restrict 
employment to those of their own faith. 42 U.S.C. § 2000e–1(a).  
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investigation and litigation were to force conformance to Title VII’s 

strictures against using religious criteria to make employment decisions, 

such would not “substantially burden” owner’s religious beliefs or 

practices). 

 Consequently, summary judgment in favor of the Commission is 

proper as to Defendant’s free-exercise defense set forth in Affirmative 

Defense 12. 

B. Defendant’s RFRA defense should be rejected. 
 
1. The Commission does not contest Defendant’s religious 

sincerity. 
 
 Defendant’s religious exercise is limited—much more than the 

religious practices of other plaintiffs in RFRA disputes. See, e.g., Hobby 

Lobby v. Sebelius, 723 F.3d 1114, 1122 (10th Cir. 2013), aff’d sub nom 

Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751 (2014) (describing 

the evangelical activity, religious principles and actions demonstrated by 

the two plaintiff corporations). And the Defendant here gave no 

indication that its religious beliefs were being violated until litigation 

had been underway for nearly eight and a half months. Nevertheless, for 

the purposes of this motion, the Commission will not contest the 
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sincerity of Defendant’s religious views. 

2. Defendant’s Religious Exercise at RGGR is Not Affected 
by Title VII Enforcement. 

 
 There is nothing about enforcement of Title VII that will interfere 

with Rost’s religious exercises at Defendant. RFRA protects religious 

exercise, not simply beliefs. 42 U.S.C. § 2000bb(1)(a)) In particular, 

RFRA does not protect Mr. Rost from having his religious beliefs 

offended. The Commission is not requesting that Defendant endorse 

Stephens’s transition or otherwise affirm something to which Rost 

objects.  

In Wilson v. James, __ F. Supp .3d __, 2015 WL 5952109 (D.D.C. 

2015), the plaintiff, a member of the Utah National Guard, was 

reprimanded after he sent an email using a military account objecting to 

a same-sex marriage ceremony held in the Cadet Chapel at West Point. 

The plaintiff sued under RFRA, claiming that he was being punished for 

his beliefs. However, the district court rejected the RFRA claim, noting 

that a burden on beliefs was different from a burden on the exercise of 

those beliefs: 

A substantial burden on one’s religious beliefs—as distinct from 
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such a burden on one’s exercise of religious beliefs—does not violate 
RFRA. [H]ere, Plaintiff has not identified any burdened action or 
practice of the LDS faith. The discipline imposed did not “force[ 
him] to engage in conduct that [his] religion forbids” or “prevent[ 
him] from engaging in conduct [his] religion requires,” Henderson 
v. Kennedy, 253 F.3d 12, 16 (D.C.Cir.2001). Nor did it “condition[ ] 
receipt of an important benefit upon conduct proscribed by [his] 
religious faith, or ... den[y] such a benefit because of conduct 
mandated by [his] belief,” Thomas v. Review Bd. of Ind. 
Employment Sec. Div., 450 U.S. 707, 717–18, 101 S.Ct. 1425, 67 
L.Ed.2d 624 (1981). Nothing prevented Plaintiff from continuing to 
maintain his beliefs about same-sex marriage and homosexuality, 
just as he had before the [reprimand], without repercussion. 

 
Wilson, 2015 WL 5952109 at *8. 

 
Similarly, in McKnight v. MTC, 2015 WL 7730995 (N.D. Tex. Nov. 

9, 2015), a prisoner filed a claim under the Religious Land Use and 

Institutionalized Persons Act, 42 U.S.C. § 2000cc–1, et seq.,2 alleging 

that his religious freedom rights had been violated by the placement of a 

homosexual cellmate in his cell. In the absence of any claim that the 

plaintiff’s religious exercise had been changed, the court held that the 

claim was without merit: 

Here, Plaintiff has pled no facts tending to show that Defendants' 
refusal to accommodate his housing request “put a substantial 
pressure on him to modify his behavior and to violate his beliefs.” 

2 RLUIPA claims are evaluated under the same standard as RFRA 
claims. See Holt v. Hobbs, 135 S. Ct. 853, 860 (2015). 
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Jehovah [v. Clarke], 798 F.3d [169 (4th Cir. 2015)] at 180–181 
(quotations and quoted case omitted). Plaintiff relies instead on 
conclusory statements that sharing a cell with a homosexual 
inmate is against his conscience and “religious obligation to honor 
God.” … Thus, Plaintiff's allegations suggest that he takes issue 
only with the exposure to a homosexual cellmate, and not with any 
effect it has on his religious activities. Indeed, his filings do not 
identify any religious exercise apart from mentioning very general 
tenets of his religion to “honor God” and maintain his “human 
dignity.”  

 
McKnight, 2015 WL 7730995 at *4.   

The facts are similar here: Rost avers that his obligation to honor 

God obliges him to fire Stephens, who does not act as Rost’s beliefs 

dictate she should. In other words, the mere presence of and exposure to 

Stephens offends his beliefs. See Ex. T, Def’s Answers to Plaintiff’s First 

Set of Discovery Requests at p. 4 (“Stephens[‘s] intentions also violated 

Mr. Ros[t]’s sincerely held religious beliefs”). However, this is not 

sufficient to sustain a RFRA claim.  

Significantly, Defendant is still able to engage in the religious 

activities identified by Rost—the placement of devotionals and cards for 

the public—regardless of whether or not one of its employees happens to 

violate Rost’s religion-based gender stereotypes. Thus, Rost’s religious 

exercises are not affected by the presence or employment of Stephens. 
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The mere fact that Rost thinks Stephens’s continued employment 

violates his religious beliefs is legally insufficient under RFRA. 

3. Enforcement of Title VII does not substantially burden 
Defendant. 

 
 Even if Defendant identifies a religious exercise that has been 

burdened, RFRA requires a “substantial burden” and such is a question 

of law for the Court. “RFRA is not a mechanism to advance a generalized 

objection to a governmental policy choice, even if it is one sincerely based 

upon religion.” Michigan Cath. Conf. v. Burwell, 807 F.3d 738 (6th Cir. 

2015) (Burwell II) (affirming Burwell I): 

But a government action does not constitute a substantial burden 
on the exercise of religion even if “the challenged Government 
action would interfere significantly with private persons’ ability to 
pursue spiritual fulfillment according to their own religious beliefs” 
if the governmental action does not coerce the individuals to violate 
their religious beliefs or deny them the “rights, benefits, and 
privileges enjoyed by other citizens.” Lyng v. Nw. Indian Cemetery 
Protective Ass'n, 485 U.S. 439, 449, 108 S.Ct. 1319, 99 L.Ed.2d 534 
(1988). 

 
Id., 755 F.3d at 384 (6th Cir. 2014).  

Here, RGGR cannot establish a substantial burden. As stated 

before, there is no burdened exercise. Further, the Commission is not 

asking Rost to adopt a different belief about transgender people, and 

21 
 

2:14-cv-13710-SFC-DRG   Doc # 51   Filed 04/07/16   Pg 35 of 50    Pg ID 625



Rost has already admitted that employing people with religious beliefs 

different from his own does not constitute an endorsement of the 

employee’s religious views.  

Likewise, continued employment of Aimee Stephens does not 

constitute an endorsement of any religious view. As Justice O’Connor 

stated in a concurring opinion: 

A statute outlawing employment discrimination based on race, 
color, religion, sex, or national origin has the valid secular purpose 
of assuring employment opportunity to all groups in our pluralistic 
society. Since Title VII calls for reasonable rather than absolute 
accommodation and extends that requirement to all religious 
beliefs and practices rather than protecting only the Sabbath 
observance, I believe an objective observer would perceive it as an 
anti-discrimination law rather than an endorsement of religion or a 
particular religious practice.”  
 

Estate of Thornton v. Caldor, Inc., 472 U.S. 703, 711-712 (1985).  

Instead, in this case, the EEOC has filed suit in an effort to create a 

workplace free of gender discrimination for a qualified funeral director 

and embalmer. Since no employer can discharge people for reasons 

grounded in sexual stereotypes, the Defendant is not being denied any 

right, benefit or privilege granted to an employer who does not share its 

views. Further, Commission investigations and lawsuits under Title VII 
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are not a substantial burden under RFRA. In EEOC v. Preferred Mgmt. 

Corp., 216 F. Supp. 2d 763 (S.D. Ind. 2002), the Commission investigated 

and sued an employer under Title VII for alleged religious discrimination 

against employees and applicants who did not share the fundamentalist 

Christian views of the Defendant’s management. Both the investigation 

and lawsuit involved extensive and searching examination of the 

religious viewpoints of the Defendant’s decision-makers and employees. 

See Preferred, 216 F. Supp. 2d at 772-803. The defendant in Preferred 

objected to this process, claiming that it violated its rights under RFRA 

and the First Amendment. Id. at 804-805. The court held that neither 

the 2½-year investigation (which included 24 depositions) nor the 

litigation itself constituted a substantial burden on the religious rights of 

the employer. Id. at 807-809, 810.   

Here, because the Defendant chose not to assert them, the 

Commission was entirely unaware of any potential religious issues 

during the investigation. Thus, there can be no claim of a substantial 

burden from the investigation. As to the litigation itself, Defendant 

injected religion into the matter, so the Commission properly probed the 
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religious claims at stake.  

Therefore, as a matter of law, it should be held that Defendant’s 

rights have not been substantially burdened by this action. 
 

4. Enforcement of Title VII here furthers a compelling 
governmental interest in eradicating sex discrimination 
and is precisely tailored to further that interest. 

 
 To the Commission’s knowledge, there is no case law holding that 

RFRA trumps Title VII. To the contrary, the Supreme Court suggested 

in a colloquy between the principal dissent and the majority opinion in 

Hobby Lobby, 134 S. Ct. 2751, that Title VII serves a compelling 

governmental interest which cannot be overridden by RFRA. While 

dealing with a matter far removed from the dispute here, the discussion 

is worth quoting in full. 

In Burwell, the principal dissent expressed concerns about RFRA 

being used to trump laws regarding accommodation and hiring, 

especially in the context of sex-based hiring decisions informed by 

religion. See Burwell at 2804-2805 (Ginsberg, J., dissenting). 

In response, the majority opinion emphasized that 

anti-discrimination laws with respect to hiring would not be trumped by 
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RFRA: 

The principal dissent raises the possibility that discrimination in 
hiring, for example on the basis of race, might be cloaked as 
religious practice to escape legal sanction. See post, at 2804 – 2805. 
Our decision today provides no such shield. The Government has a 
compelling interest in providing an equal opportunity to 
participate in the workforce without regard to race, and 
prohibitions on racial discrimination are precisely tailored to 
achieve that critical goal. 

 
Id. at 2783. Title VII’s prohibitions against sex discrimination in the 

workplace demonstrate that the government has a compelling interest in 

protecting employees from losing their jobs on the basis of an employer’s 

gender stereotyping, and they are precisely tailored to ensure this. 

Ultimately, the concurring opinion stated the balance most clearly 

in the employment context: 

Among the reasons the United States is so open, so tolerant, and so 
free is that no person may be restricted or demeaned by 
government in exercising his or her religion. Yet neither may that 
same exercise unduly restrict other persons, such as employees, in 
protecting their own interests, interests the law deems compelling. 

 
Id. at 2786-87 (Kennedy, J., concurring). 

Even if Title VII burdens a religious practice, there “is a 

‘compelling government interest’ in creating such a burden: the 

eradication of employment discrimination based on the criteria 
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identified in Title VII[.]” Preferred Mgmt., 216 F. Supp. 2d at 810. 

In the final analysis, Thomas Rost is free to exercise his Christian 

religious beliefs, but he is not free to take away Aimee Stephens’s 

livelihood in the process. Nor is he able to excuse his actions under the 

cloak of religious freedom. Neither the Constitution nor RFRA authorize 

the firing of Stephens. To the contrary, Rost’s admissions warrant entry 

of judgment in favor of the Commission. 

C. Summary Judgment as to liability for Stephens’s 
gender-motivated termination is warranted. 

  
Title VII violations can be established through either 

circumstantial or direct evidence. “Direct evidence of discrimination is 

that evidence which, if believed, requires the conclusion that unlawful 

discrimination was at least a motivating factor in the employer’s 

actions.” Wexler v. White’s Fine Furniture, Inc., 317 F.3d 564, 570 (6th 

Cir. 2003). Rost admits that his sex-based stereotypes motivated 

Stephens’s termination. Ex. B at 135:24-136:3. And this constitutes an 

admission of discrimination. Thus, the Commission respectfully requests 

that summary judgment as to liability for Stephens’s termination be 

entered in favor of the Plaintiff. 
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As this Court discussed in its Amended Opinion & Order Denying 

Defendant’s Motion to Dismiss (Dkt. 13), an employer discriminates on 

the basis of sex when it fires an employee for failing to conform to the 

employer’s notions of the employee’s sex. See Price Waterhouse v. 

Hopkins, 490 U.S. 228, 239 (1989) (sexual stereotyping claim based on, 

among other things, instruction to plaintiff to wear jewelry and dress 

more femininely); Oncale v. Sundowner Offshore Services, Inc., 523 U.S. 

75, 79 (1998) (“statutory prohibitions often go beyond the principal evil to 

cover reasonably comparable evils”). Here, there is no material dispute of 

fact regarding motivation. Rost has frankly and forthrightly stated his 

motivation for firing Stephens in no uncertain terms—that Stephens was 

a man and had to present as one. Ex. B at 135:24-136:3.   

In Smith v. City of Salem, 378 F.3d 566, 575 (6th Cir. 2004), the 

Sixth Circuit explained that an employer violates Title VII when it takes 

action against an employee based on “[s]ex stereotyping,” that is, “based 

on a person’s gender non-conforming behavior.” This includes penalizing 

an employee for dress or mannerisms that, in the employer’s mind, 

conform to the wrong sex stereotypes. See also Myers v. Cuyahoga Cty., 
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182 Fed. Appx. 510, 519 (6th Cir. 2006) (“Title VII protects transsexual 

persons from discrimination for failing to act in accordance and/or 

identify with their perceived sex or gender”) (citing Smith and Barnes); 

Fabian v. Hospital of Central Connecticut, No. 3:12-cv-1154, __F. Supp. 

3d __, 2016 WL 1089178 at *10-13 (D. Conn. March 18, 2016) (following 

inter alia, Title VII’s plain language, Price Waterhouse and Smith and 

discussing the development of the case law). 

Thus, an employee who alleges that failure to conform to sex 

stereotypes concerning how a man or woman should look and behave was 

the “driving force” behind the employer’s adverse employment actions 

“state[s] a claim for relief pursuant to Title VII’s prohibition of sex 

discrimination.” Smith, 378 F.3d at 575. In particular, an employer may 

not fire a transgender woman for failing to comport with the employer’s 

gender expectations. Such an act is discrimination “because of … sex,” 

which Title VII prohibits. 

RGGR fired Stephens because she did not conform to its 

expectations of how someone assigned the male sex at birth should look 

and act: 
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Q  [Defense Counsel] Okay. Why did you -- what was the specific 
     reason that you terminated Stephens? 
A   Well, because he -- he was no longer going to 
    represent himself as a man. He wanted to dress 
    as a woman. 

 
Ex. B at 135:24-136:1. Rost also admits that Stephens’s termination was 

not motivated by any performance reasons. Id. at 108:25-109:9.  

 Stephens intended to provide the same level of services to the 

Respondent as she had always provided. And she still intended to dress 

professionally, in a manner consistent with the Respondent’s dress 

requirements for women. Ex. Q, Stephens Dep. at 133:6-133:9. In other 

words, she still intended to meet all of the Respondent’s legitimate 

business expectations. Therefore, RGGR discriminated against Stephens 

based on its gender stereotypes, in contravention of Smith. Ex. B at 

55:8-55:9 (“Well, I believe that God created a man as a man and God 

created a woman as a woman.”). As the Sixth Circuit noted in Smith, 

Price Waterhouse states that Title VII forbids discrimination based on 

the employer’s notions of how a male or female should look or act. See 

378 F.3d at 572-73. 

Because the Commission can establish direct evidence of 
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discrimination, the Court need not proceed to the second step of the 

traditional McDonnell Douglas burden-shifting analysis for cases 

proceeding under a circumstantial evidence theory. Even if the Court 

considers RGGR’s dress code a possible defense, RGGR’s argument fails 

for two reasons: RGGR’s dress code is not a legitimate, 

non-discriminatory reason for terminating Stephens, and even if it were 

non-discriminatory, the dress code is a pretext, not the real reason 

RGGR fired Stephens.  

RGGR is likely to cite a string of cases allegedly standing for the 

proposition that sex-specific dress codes do not violate Title VII. See Dkt. 

7 at Pg ID 38-40. However, as this Court already recognized, this is not 

the Commission’s allegation in the lawsuit. See Dkt. 13 at Pg ID 197 

(“Here, however, the EEOC’s complaint does not assert any claims based 

upon a dress code and it does not contain any allegations as to a dress 

code at the Funeral Home”). The Commission is not asserting that 

RGGR’s dress code violates Title VII—rather the violation is RGGR’s 

insistence that Stephens dress in accord with Rost’s gender stereotypes. 

Stephens’s gender identity is female, and she was prepared to abide by 
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RGGR’s female dress code. Ex. Q, Stephens Dep. at 133:6-9. RGGR’s 

desire to force her to present as a male at work evidences the exact 

sex-based consideration that establishes RGGR terminated Stephens 

because of her sex. 

RGGR claims that if it cannot force Stephens to dress inconsistent 

with her gender identity, sex specific dress codes would be “effectively 

invalidate[d].” Dkt. 7 at Pg ID 40-42. RGGR’s argument misses the mark 

because Stephens fully intended to abide by the female dress code—and 

to continue to dress in a professional manner at work. 

RGGR claims that employers will not be “able to any longer control 

how its employees and agents appear to the public.” Dkt. 7 at Pg ID 41. 

This is unworthy of credence. RGGR can require its employees to dress 

professionally and appropriately. What RGGR cannot require is that an 

employee dress inconsistently with his or her gender identity. It is 

RGGR’s insistence that it could require Stephens to present 

inconsistently with her gender identity—but consistently with RGGR’s 

stereotypes for how she should dress—that establishes that RGGR 

terminated Stephens for violating its gender-based expectations. Such 
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employer action violates Title VII. 

D. Defendant’s Clothing-Allowance Policy Constitutes 
Sex-Based Discrimination. 

 
 Title VII makes it unlawful for an employer to “to discriminate 

against any individual with respect to his compensation, terms, 

conditions, or privileges of employment, because of such individual’s . . . 

sex . . . .” 42 U.S.C. § 2000e-2(a)(1). Defendant’s policy of paying for the 

work clothing of male employees, while failing to provide a comparable 

benefit to female employees violates Title VII.  

As clarified by the EEOC Guidelines on Discrimination Because of 

Sex, “fringe benefits” are encompassed by the language in § 

2000e-2(a)(1). 29 C.F.R. §1604.9(a)–(b). Federal courts have also 

recognized various allowances, including work-clothing-related 

allowances, as being fringe benefits under Title VII. See Laffey v. 

Northwest Airlines, Inc., 567 F.2d 429, 443, 453–56 (D.C. Cir. 1976) 

(upholding lower court’s finding that providing a uniform-cleaning 

allowance to only the male employees, but not female employees, 

constituted a violation under Title VII); Long v. Ringling 

Brothers-Barnum & Bailey Combined Shows, 9 F.3d 340, 343–44 (4th 
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Cir. 1993) (finding genuine issues of material fact in a Title VII case 

involving a claim of fringe benefits, which included allowances for meals, 

laundry and valet services, and life and health insurances). 

Thus, Defendant’s practice of providing fringe benefits only to men 

in the form of free work clothing violated Title VII. 

Even now, although Defendant provides female employees with a 

yearly clothing allowance of $75 to $150, this is significantly less than 

the clothing benefits in excess of $200 provided to male employees, and is 

less flexible, since women can only obtain it on a pre-determined 

schedule and even part-time male employees can replace clothing at 

need as it wears out or is damaged.  

Specifically, RGGR permits its male employees to receive their 

clothing benefits immediately upon hire and they can replace soiled or 

damaged clothes as needed, also at no cost. In contrast, Defendant’s 

female employees are required to wait until the next clothing allowance 

checks are issued for all female employees before they receive their 

clothing allowance. As a consequence, Defendant has only lessened, but 

not eliminated, its discrimination against female employees. Hence, it 
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continues to violate Title VII and is liable for damages for discrimination 

on the basis of sex. Thus, summary judgment is appropriate as to the 

clothing-allowance claim as well. 

IV. CONCLUSION  

 There is no factual dispute that Thomas Rost discharged Aimee 

Stephens because she refused to conform to his sex-based stereotypes 

and present as a man. Rost has forthrightly admitted this, and more 

than once. Moreover, his religious beliefs regarding transgender persons 

do not excuse him from his duty as an employer to respect Aimee 

Stephens’s Title VII rights. No case has held that either the First 

Amendment or RFRA trumps or voids employee discrimination claims. 

Further, Defendant has and continues to provide inferior clothing 

allowance benefits to female employees. This, too, is not a matter of 

dispute. Consequently, summary judgment in favor of the Commission is 

appropriate as to both of the claims at issue in this lawsuit, and the 

Commission respectfully requests that the Court grant its motion as to 

liability and the matter proceed as to the calculation of damages 

Respectfully submitted, 
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Page 5
1   PLYMOUTH, MICHIGAN; THURSDAY, NOVEMBER 12, 2015
2                       9:40 A.M.
3                        -oOo-
4    Whereupon --
5                    THOMAS ROST,
6    having been first duly sworn to testify to the
7    truth, the whole truth, and nothing but the
8    truth, was examined and testified as follows:
9                     EXAMINATION

10 BY MR. PRICE:
11 Q   Good morning.
12 A   Good morning to you.
13 Q   Yeah, my name is Dale Price, I'm an attorney
14     with the Equal Employment Opportunity
15     Commission here in Detroit and we have two
16     purposes here today.  We'll do them in order.
17                One, we're going to take your
18     30(b)(6) deposition, what's known as.  We sent
19     out a Notice with respect to that designating
20     certain subjects upon which we wish to have a
21     company representative brought forward to
22     testify to.
23                And then secondly, we'll be doing a
24     deposition of you in your personal capacity.
25     Hopefully there won't be a whole lot of

Page 6
1     overlap, but it will probably be inevitable
2     there will be some.  But, for the first part
3     here we're going to be focusing on the 30(b)(6)
4     deposition.
5                And with respect to that I'd like
6     to confirm that you have agreed to consent to
7     speak on behalf of the Defendant with respect
8     to the items we sent in the Notice.
9 A   Yes.

10 Q   Have you had a chance to review the Notice?
11 A   Yes.
12 Q   Okay.  You were shown a Notice by your Counsel?
13 A   Yes.
14 Q   Okay.  And you are prepared to speak upon each
15     of those items within the Notice?
16 A   Yes.
17 Q   Okay.  And not to be tiresome, but I'm just
18     going to go through it.  So you are prepared to
19     speak on behalf of the company with respect to
20     the second affirmative defense, which is the
21     EEOC's bringing and prosecution of this case
22     exceeds the scope of the EEOC's legal authority
23     and is ultra vires.
24                You're prepared to speak on that
25     today?

Page 7
1 A   Yes.
2 Q   You're prepared to speak on Affirmative Defense
3     Number 8 and the Amended Answer to the
4     Complaint which states, "The EEOC's claims are
5     barred due to the fact that they are not
6     brought in the true name of the party in
7     interest and/or for the failure to join an
8     indispensable party"?
9 A   Yes.

10 Q   You're prepared to speak as to the Item Number
11     3, which is the Eleventh Affirmative Defense in
12     the Amended Complaint, "The EEOC's claims
13     violate the Funeral Home's right to due process
14     under the Fifth and Fourteenth Amendments to
15     the United States Constitution"?
16 A   Yes.
17 Q   You're prepared to speak to the Number 4, which
18     is "The EEOC's claims violate the Funeral
19     Home's right to free exercise of religion under
20     the First Amendment to the United States
21     Constitution"?
22 A   Yes.
23 Q   You're prepared to speak to Item Number 5 in
24     the deposition which is "The EEOC's claims
25     violate the Funeral Home's rights under the

Page 8
1     federal Religious Freedom Restoration Act or
2     RFRA"?
3 A   Yes.
4 Q   You're prepared to speak to item number 6,
5     which was "The creation or incorporation of
6     Harris, including any articulated purposes or
7     mission statements and the identity of
8     incorporating officers and subsequent offers
9     during Aimee Stephens' employment"?

10 A   Yes.
11 Q   Item Number 7, prepared to speak to
12     "Non-Privileged communications concerning or
13     touching upon Harris' exercise of religion
14     through or in the course of operating its
15     business"?
16 A   Yes.
17 Q   Number 8, prepared to speak on "Facts
18     concerning Harris' exercise of religion in
19     conducting its business operations or in its
20     personnel practices"?
21 A   Yes.
22 Q   You're prepared to speak to Item Number 9,
23     "Facts concerning any claimed substantial
24     burden to Harris' exercise of religion caused
25     by the EEOC's claims"?
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1 A   Yes.
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6  brought in the true name of the party in
7  interest and/or for the failure to join an
8  indispensable party"?
9 A   Yes.

10 Q   You're prepared to speak as to the Item Number
11 3, which is the Eleventh Affirmative Defense in
12 the Amended Complaint, "The EEOC's claims
13 violate the Funeral Home's right to due process
14 under the Fifth and Fourteenth Amendments to
15 the United States Constitution"?
16 A   Yes.
17 Q   You're prepared to speak to the Number 4, which
18 is "The EEOC's claims violate the Funeral
19  Home's right to free exercise of religion under
20 the First Amendment to the United States
21 Constitution"?
22 A   Yes.
23 Q   You're prepared to speak to Item Number 5 in
24 the deposition which is "The EEOC's claims
25 violate the Funeral Home's rights under the

Page 8
1 federal Religious Freedom Restoration Act or
2 RFRA"?
3 A   Yes.
4 Q   You're prepared to speak to item number 6,
5 which was "The creation or incorporation of
6 Harris, including any articulated purposes or
7

g y
mission statements and the identity of

8
y

incorporating officers and subsequent offers
9

g
during Aimee Stephens' employment"?g

10 A   Yes.
11 Q   Item Number 7, prepared to speak to
12 "Non-Privileged communications concerning or
13

g
 touching upon Harris' exercise of religion

14
g g

through or in the course of operating its14 Q   Okay.  And you are prepared to speak upon each
15

g
business"?15 of those items within the Notice?

16 A   Yes.16 A   Yes.
17 Q   Number 8, prepared to speak on "Facts17 Q   Okay.  And not to be tiresome, but I'm just
18  concerning Harris' exercise of religion in18 going to go through it.  So you are prepared to
19

g g
conducting its business operations or in its19  speak on behalf of the company with respect to

20
g

personnel practices"?20 the second affirmative defense, which is the
21 A   Yes.21 EEOC's bringing and prosecution of this case
22 Q   You're prepared to speak to Item Number 9,22 exceeds the scope of the EEOC's legal authority
23 "Facts concerning any claimed substantial23 and is ultra vires.
24

g y
 burden to Harris' exercise of religion caused24 You're prepared to speak on that

25 by the EEOC's claims"?25  today?

2:14-cv-13710-SFC-DRG   Doc # 51-3   Filed 04/07/16   Pg 2 of 25    Pg ID 646



Page 9
1 A   Yes.
2 Q   And Item Number 10, you're prepared to speak to
3     "Facts concerning the designing, editing,
4     loading and/or updating of the content of
5     Harris' website which is http:/www.rgr --
6     ggrharris.com"?
7 A   Yes.
8 Q   Forgive my stuttering, I do that a lot with
9     URLs, so -- and likewise, facts -- you're

10     prepared to speak to "Facts concerning the
11     designing, editing, loading and/or updating of
12     the content on Harris' Facebook page,
13     Facebook.com, RGR (sic) Harris Funeral Home as
14     set forth in the Notice"?
15 A   Yes.
16 Q   And you're prepared to speak on behalf of the
17     company with respect to Item 12, "Harris'
18     personnel and employment policies contained in
19     Harris' employee handbook or otherwise
20     communicated to Harris' employees during the
21     course of Aimee Stephens employment"?
22 A   Yes.
23 Q   We're almost there.  Last one.  You've prepared
24     to speak to Item 13, "The circumstances and
25     reasons for Aimee Stephens' separation of

Page 10
1     employment from Harris and all policies Harris
2     relied upon in terminating Stephens"?
3 A   Yes.
4 Q   Okay.  Thank you very much.  It's tedious, but
5     I've got to go through that.  So --
6                Okay.  What did you do to prepare
7     for today's 30(b)(6) deposition?
8 A   I didn't do very much.  I'm just here
9     representing the company.

10 Q   Okay.  Did you speak -- and again, I don't want
11     to know about the contents of your discussion
12     with Counsel, but did you speak with Counsel
13     for part of your preparation?
14 A   A little bit, yes.
15 Q   Okay.  When did that occur?
16 A   Yesterday.
17 Q   Okay.  How long did that take?
18 A   20 minutes.
19 Q   Okay.  Was that here or at your -- one of your
20     facilities?
21 A   Here.
22 Q   Here?
23 A   Uh-huh.
24 Q   And who was present?
25 A   Just Joel and myself.

Page 11
1 Q   Okay.  Did you do anything else to prepare for
2     the deposition?
3 A   No.
4 Q   You didn't review any documents?
5 A   No.
6 Q   Okay.  You indicated you had reviewed the
7     deposition notice.  When did that occur?
8 A   Oh, I don't know when that occurred.
9 Q   Okay.  Did you speak about the 30(b)(6)

10     Deposition Notice with anyone?
11 A   No.
12 Q   Okay.  Did you speak with anyone at Harris
13     about the fact that you were going to be coming
14     for a 30(b)(6) deposition?
15 A   No.
16 Q   Okay.  So, did you speak with any past or
17     present employees regarding the deposition?
18 A   No.
19 Q   Okay.  Did you review the Answer to the
20     Complaint to prepare for the deposition at all?
21     The Amended Answer to the Complaint?
22 A   I don't know.  I don't know.
23 Q   Okay.  Have you at all -- have you reviewed the
24     Answer to the Complaint at all?
25 A   I don't recall on it.

Page 12
1 Q   Okay.
2 A   I'm assuming that I probably did, but I don't
3     recall.
4 Q   Okay.  All right.  Can you think of anything
5     else you might have done or -- to prepare for
6     the deposition?
7 A   No.
8 Q   Okay.  Now, you -- you -- is it your -- you
9     believe that you did review the Amended Answer

10     to the Complaint before it went out?  Before it
11     was filed?
12 A   Is that something that Joel submitted or is
13     that something that you submitted?
14 Q   That's a fair question, actually.  How about I
15     show you a copy of that, maybe that will end
16     the problem here.
17                MR. PRICE:  Might as well have this
18     marked as 1, please.
19                ( D e p o s i t i o n Exhibit No. 1 w a s
20     marked for identification.)
21                MR. PRICE:  All right.  Thank you.
22     And here, it's the Amended Answer to the
23     Complaint.  I don't know if I've got an extra
24     copy or not.
25                MR. KIRKPATRICK:  I have a copy if
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1 A   Yes.
2 Q   And Item Number 10, you're prepared to speak to
3 "Facts concerning the designing, editing,
4  loading and/or updating of the content of
5  Harris' website which is http:/www.rgr --
6  ggrharris.com"?
7 A   Yes.
8 Q   Forgive my stuttering, I do that a lot with
9  URLs, so -- and likewise, facts -- you're

10 prepared to speak to "Facts concerning the
11  designing, editing, loading and/or updating of
12 the content on Harris' Facebook page,
13  Facebook.com, RGR (sic) Harris Funeral Home as
14 set forth in the Notice"?
15 A   Yes.
16 Q   And you're prepared to speak on behalf of the
17 company with respect to Item 12, "Harris'
18 personnel and employment policies contained in
19 Harris' employee handbook or otherwise
20 communicated to Harris' employees during the
21  course of Aimee Stephens employment"?
22 A   Yes.
23 Q   We're almost there.  Last one.  You've prepared
24 to speak to Item 13, "The circumstances and
25 reasons for Aimee Stephens' separation of
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Page 13
1     you want one.
2                MR. PRICE:  Okay.  Yeah.  Good,
3     please.
4                THE WITNESS:  You have the same
5     file.  What was the date on this?  Is there a
6     date up here?
7 BY MR. PRICE:
8 Q   Up on the top.
9 A   Oh, up there.  Okay.  So this was back --

10     (Reviewing.)  Yes, I did see this.
11 Q   Okay.  Did you have a chance to review it
12     before it went out?
13 A   Did not.
14 Q   Okay.  But, do you have any disagreement --
15     you don't have any disagreement with the
16     documents; it fairly represents the defenses of
17     Harris?
18 A   Yes.
19 Q   Okay.  All right.  Moving to the first item on
20     the Exhibit, the first item on the deposition
21     notice, you were asked -- if you look at
22     paragraph -- I'm sorry, page 4 of the answer,
23     "Second Affirmative Defense."
24 A   Page 4, okay.
25 Q   Where it says "Second Affirmative Defense."

Page 14
1 A   All right.
2 Q   Okay.  Do you -- can you speak to any facts
3     that would support the company's assertion that
4     this complaint was beyond the scope of the
5     authority of the Commission?
6 A   No, I can't.
7 Q   Okay.  Do you know anybody at Harris who could?
8 A   No.
9 Q   And you indicated earlier you didn't have a

10     chance to review it -- did you have a chance to
11     review it before it went out or not?
12 A   No.
13 Q   You did not.  Okay.  All right.  When did you
14     get a copy of it?
15 A   I don't know if I have a copy of this.  I'm
16     assuming.  I might have read it here or --
17 Q   Okay.
18 A   Maybe Joel sent it to me.  I'm not sure, I just
19     don't know.
20 Q   Okay.  It looks familiar, but you couldn't
21     speak to when you received it?
22 A   Not since May, no.
23 Q   Or since June?
24 A   Or June is it?  Yeah.
25 Q   Okay.  Just to clarify, it looks familiar to

Page 15
1     you --
2 A   Yes.
3 Q   -- but you can't testify as to the receipt?
4 A   Right.
5 Q   All right.  Fair enough.  But okay, just to
6     clarify, you don't -- you might not have any
7     facts to support the defense, but you're not --
8     that is still an affirmative defense of the
9     company of Harris, correct?

10 A   Yes.
11 Q   All right.  Moving on to Item 2, which would be
12     the Eighth Affirmative Defense in the
13     Complaint, and my apologies here, that would be
14     found on --
15 A   The Eighth one you say?
16 Q   Yes, Eighth Affirmative Defense also on page 4.
17 A   Yeah, it goes -- okay.
18 Q   Yes, it spills onto 5.  You're right.  Okay.
19     Do you -- do you as a representative -- as the
20     designated representative of Harris have any
21     facts to support that affirmative defense that
22     you can speak to today?
23 A   "The true name of the party of interest", that
24     means Anthony or Aimee, Mr. Stephens, is that
25     what that means?  "Name of the party of

Page 16
1     interest"?
2 Q   Do you have any understanding of what that
3     would be?
4 A   That's what I'm trying to ask, yeah.  "Or for
5     the failure to join an --" I do not understand
6     this, no.
7 Q   Okay.  So you don't have any facts to --
8 A   No.
9 Q   -- testify one way or the other?

10 A   No.
11 Q   Okay.  Can you think of anybody at Harris who
12     would be able to testify to that?
13 A   No.
14 Q   Okay.  Moving on to Item 3 in the 30(b)(6)
15     Deposition Notice, it is --
16 A   Is that part of this or --
17 Q   That's still part of this, yeah, I'm moving
18     to -- it's part of the Deposition Notice I
19     talked about before, the multiple page --
20 A   Number 3, you're saying?
21 Q   Well, actually it's more clari -- I apologize
22     for being confusing.  You were sent out a
23     deposition notice with, like, a list of topics.
24 A   All right.
25 Q   And you were the one designated to speak to
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10 chance to review it -- did you have a chance to
11 review it before it went out or not?
12 A   No.
13 Q   You did not.  Okay.  All right.  When did you
14  get a copy of it?
15 A   I don't know if I have a copy of this.  I'm
16 assuming.  I might have read it here or --
17 Q   Okay.
18 A   Maybe Joel sent it to me.  I'm not sure, I just
19 don't know.
20 Q   Okay.  It looks familiar, but you couldn't
21 speak to when you received it?
22 A   Not since May, no.
23 Q   Or since June?
24 A   Or June is it?  Yeah.
25 Q   Okay.  Just to clarify, it looks familiar to

g y y
16 Q   Yes, Eighth Affirmative Defense also on page 4.g
17 A   Yeah, it goes -- okay.g y
18 Q   Yes, it spills onto 5.  You're right.  Okay.
19

g y
Do you -- do you as a representative -- as the

20
y y

designated representative of Harris have any
21

g y
facts to support that affirmative defense that

22 you can speak to today?y y
23 A   "The true name of the party of interest", that
24

y
means Anthony or Aimee, Mr. Stephens, is that

25
y

what that means?  "Name of the party of
Page 16

1 interest"?
2 Q   Do you have any understanding of what that
3

y
would be?

4 A   That's what I'm trying to ask, yeah.  "Or for
5

y g y
the failure to join an --" I do not understand

6 this, no.
7 Q   Okay.  So you don't have any facts to --
8 A   No.
9 Q   -- testify one way or the other?

10 A   No.
11 Q   Okay.  Can you think of anybody at Harris who
12

y y y
would be able to testify to that?

13 A   No.
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Page 25
1 Q   Did you have any problem with what she
2     transcribed?
3 A   I don't believe so.
4 Q   Okay.  You were also later in the case
5     presented with the what's called a Letter of
6     Determination and a conciliation package, it
7     was a proposal -- it was basically a finding
8     from the Commission that there was a belief
9     that a law had been violated.  You did receive

10     that?
11 A   Yes.
12 Q   Okay.  And you also received what's called a
13     conciliation package or a proposal for a
14     resolution of the matter?
15 A   Yes.
16 Q   Okay.  You had a chance to respond to that,
17     correct?
18 A   Yes.
19 Q   And you did provide a response to your
20     attorney?
21 A   Yes.
22 Q   You had a chance to review that response before
23     now?
24 A   Yes.
25 Q   Okay.  In light of that, what is the basis that

Page 26
1     you did not have any kind of -- you did not
2     have due process under the Fifth and Fourteenth
3     Amendments to the Constitution?
4 A   I can't speak to that.
5 Q   Okay.  You don't have any facts to support that
6     claim on behalf of Harris?
7 A   No.  Right.
8 Q   All right.  All right.  Moving ahead to, it
9     will be the Twelfth Affirmative Defense in the

10     Answer to the Complaint, document one, which
11     will be found on page 5 of the Answer.
12 A   Okay.
13 Q   Okay.  Specifically that "The EEOC's claims
14     violate the Funeral Home's right to free
15     exercise of religion under the First Amendment
16     to the United States Constitution."
17                Okay.  What are the facts
18     supporting that affirmative defense?
19 A   I wouldn't be able to address that.
20 Q   Okay.  Do you claim that you -- let's try it
21     this way.  Are you the -- if I read correctly,
22     and correct me if I'm wrong, do you own 94.5
23     percent of the shares of the company?
24 A   That's correct.
25 Q   Okay.  And that's R.G. G.R. Harris, correct?

Page 27
1 A   Correct.
2 Q   And I may ask you to make your responses
3     verbal.  I apologize.
4 A   That's fine.
5 Q   I know what -- it's -- I know it's correct, but
6     we want to make sure the transcript is clear.
7 A   I understand.
8 Q   Who owns the remainder of the shares?
9 A   My son and daughter.

10 Q   Your son Matthew?
11 A   Yes.
12 Q   And how much does he own?  If you know?
13 A   He owns twice as much as my daughter.
14 Q   Okay.  Now, is he older?
15 A   He is older.
16 Q   And he works for R.G. G.R.?
17 A   He does work there.
18 Q   Okay.  What -- in what capacity?
19 A   He's a funeral director there.
20 Q   Okay.  Which location?
21 A   On the east side.
22 Q   Is he also in charge of the Cremation Society
23     functions?
24 A   He is.  He is.
25 Q   And your daughter, what's her name?

Page 28
1 A   Nicole.
2 Q   And does she have any function within the R.G.
3     G.R.?
4 A   No.
5 Q   Okay.  I'm sorry, what are their ages,
6     respectively?
7 A   My son is 42 and she is 40.
8 Q   Okay.  No other children?
9 A   No, no other children.

10 Q   Okay.  So is R.G. G.R. Harris is a closed
11     corporation?
12 A   Yes.
13 Q   And how long have you been the 94.5 percent
14     owner?
15 A   30 years.
16 Q   30 years.  Okay.  And the remainder have been
17     owned by your children from that time frame
18     too?
19 A   No, no.
20 Q   When did that occur?
21 A   I'll just take a guess, maybe five years ago.
22 Q   Okay.  So the 5.5 percent remainder you
23     designated to them roughly -- roughly five
24     years ago?
25 A   That's correct.
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20 Q   Okay.  Do you claim that you -- let's try it
21

y y y y
 this way.  Are you the -- if I read correctly,

22
y y y

and correct me if I'm wrong, do you own 94.5
23

g y
percent of the shares of the company?

24 A   That's correct.
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Page 29
1 Q   All right.  Let's try it this way.  Are you
2     claiming that your rights to exercise religion
3     have been affected by this lawsuit?
4 A   Repeat that again.
5 Q   Sure.  Sure.  Okay.  You're the 94.5 percent
6     owner --
7 A   Yes.
8 Q   -- of R.G. G.R.  So, any -- if the funeral
9     home's rights to free exercise of religion are

10     being impacted really it's your -- your rights,
11     religious rights that would be impacted because
12     you're the majority owner, correct?
13 A   Okay.  Okay.
14 Q   Okay.  Is it your belief -- is it your
15     allegation that the fact that we have filed
16     suit in this action has affected your rights to
17     free exercise of religion under the First
18     Amendment of the Constitution?
19 A   No.
20 Q   What is your religious affiliation?
21 A   I'm a Christian.
22 Q   A Christian.  Okay.
23 A   Uh-huh.
24 Q   What church do you attend?
25 A   I attend a couple churches, actually.

Page 30
1 Q   Okay.
2 A   I attend Highland Park Baptist Church, another
3     church called Oak Pointe.
4 Q   And where are those churches located?
5 A   One is in Southfield, the Highland Park Baptist
6     is in Southfield and the other one is in Novi.
7 Q   Are they -- either of those churches affiliated
8     with, say like, the southern baptists or
9     anything like that?

10 A   No.
11 Q   "No"?
12 A   No.
13 Q   Okay.  All right.  How long have you been a
14     Christian?
15 A   65 years.
16 Q   Just how old are you, sir?
17 A   71.
18 Q   71.  Okay.  Now, is -- now you said you became
19     a Christian at roughly 6 years of age.  Was
20     that in Highland Park Baptist Church or was
21     that somewhere else?
22 A   It was in my home at the time.
23 Q   Okay.  Where was that?
24 A   In Highland Park.
25 Q   In Highland Park.  Okay.

Page 31
1 A   Uh-huh.
2 Q   Okay.  Presumably baptized at that point?
3 A   Yes.
4 Q   Okay.  Do you recall if there was any
5     particular church that it was associated with
6     or no?
7 A   That same church.
8 Q   Highland Park?
9 A   Yeah.

10 Q   Oh, it was Highland Park.  Okay.
11 A   Yeah.
12 Q   All right.  Now, R.G. G.R. Harris is not owned
13     by any church, correct?
14 A   Correct.
15 Q   Okay.  And it's not affiliated with a church,
16     for instance it's not really the official
17     funeral home of Highland Park Baptist or Oak
18     Pointe, correct?
19 A   Correct.
20 Q   Okay.  Does R.G. G.R. Harris sponsor any kind
21     of religious activities?
22 A   I don't know what you mean by "Sponsor."
23 Q   Does it -- well, let's try this.  Does it send
24     out, like, newspaper ads wishing people a Merry
25     Christmas or Happy Easter?  Does it take out

Page 32
1     ads like that?
2 A   We don't take out ads like that.
3 Q   Okay.
4 A   We -- we do things like we have a memorial
5     service here at Christmastime that we recognize
6     the people that have passed away over the last
7     year.  I don't know how you would define that,
8     but we have a memorial service like that.
9     Obviously we're involved in a ministry with --

10     what we do is involved, religious rights and
11     customs and rituals for families.
12 Q   Okay.
13 A   There's a huge ministry aspect to what we do.
14 Q   Now, this memorial service is -- what happens
15     during this service?  This annual Christmas
16     service?
17 A   Yes.  Well, we make an ornament with the
18     person's name on it, and the family members can
19     come and we have a short service.  We read the
20     names and then they hang this on an outside
21     tree.
22 Q   Okay.  You said it's a short service, what's --
23 A   Because it's outside.  We -- we purposefully do
24     this outside so it can be a pretty nasty day.
25 Q   Sure.
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2 A   I attend Highland Park Baptist Church, another
3

g
church called Oak Pointe.

4 Q   And where are those churches located?
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Page 33
1 A   So we try and move things along.  But we -- we
2     have a couple people speak, we sing silent
3     night, we read their names.
4 Q   Who speaks?
5 A   I speak, a lady now -- her name is Karen, I
6     can't -- I forgot what her last name is.  She's
7     from New Hope.  It's a support group.
8 Q   Okay.
9 A   She heads that up.

10 Q   Is that for grieving people?
11 A   Yes.  Uh-huh.  And she talks about things for
12     the holidays, helps for the holidays.
13 Q   Getting through the new year without your loved
14     one, that sort of thing?
15 A   Correct.  Exactly.
16 Q   Is this New Hope support group, is it an
17     explicitly Christian ministry?
18 A   No.
19 Q   Now, the people who come to the -- let's try it
20     this way.  I believe your web page indicates
21     that you're -- or you will offer services to
22     people of multiple religions?
23 A   Absolutely.
24 Q   Okay.  Does that include people who are not
25     Christians?

Page 34
1 A   Oh yeah, sure.
2 Q   Okay.  What religions does R.G. G.R. help with
3     burial services and --
4 A   You name it, we do it.
5 Q   Muslims?
6 A   Yes.
7 Q   Hindus?
8 A   Yes.
9 Q   Sikhs or Sikhs (different pronunciation),

10     sometimes is how it's said?
11 A   Yeah, I think they're kind of Hindu.
12 Q   Yeah, they're a derivation of Hindu.
13 A   Yes.  Uh-huh.
14 Q   So you've done religious for the Sikhs?
15 A   Sure.
16 Q   Chinese religions?
17 A   Yes.
18 Q   Can you think of -- I'm not up on my Chinese
19     religions, my apologies.
20 A   Neither am I.
21 Q   Confucian or Buddhist?
22 A   Well, that would all be part of that, I would
23     just -- but we do have Buddhist services, yes.
24 Q   Okay.  On site?
25 A   Yes.  Uh-huh.

Page 35
1 Q   Okay.  So you've had all of these in the past
2     three, four years you've had Muslim --
3 A   I don't know about the last three or four
4     years.  I mean, some of them you're -- like
5     Buddhists, there's, you know, maybe one every
6     ten years or something.
7 Q   But you've had them there?
8 A   Yeah, we have had them.  Yeah.
9 Q   What about how frequently do you have Hindu

10     services?
11 A   Well, we'll have a few a year.
12 Q   Okay.
13 A   Uh-huh.
14 Q   And somebody from the Hindu religion will come
15     and conduct the rights and so forth on site?
16 A   Yes.  Yes.
17 Q   Okay.  What about, how often Islamic, Muslim
18     people?
19 A   Not very much.  They -- they stay to
20     themselves.
21 Q   But some?
22 A   But some.
23 Q   Okay.  How many in the past ten years, would
24     you say?
25 A   Just a couple a year.

Page 36
1 Q   Couple a year.  Okay.  What about
2     Chinese-related services, how often does that
3     happen?
4 A   Well, most of the Chinese that we take care of
5     are Christian.
6 Q   Okay.  Fair enough.
7 A   They're not -- you know --
8 Q   Okay.  So most Chinese would fall within the
9     Christian --

10 A   Yes.
11 Q   What about people who are Jewish, any services
12     for them?
13 A   Very rarely.
14 Q   Okay.  You're open to it, but it just doesn't
15     happen very often?
16 A   No, they have Jewish funeral homes.  Yes.
17 Q   Okay.  What about people of no religious
18     affiliation?
19 A   Well, we do that too, sure.
20 Q   How often do you do that?
21 A   Well nowadays almost every week.
22 Q   Really?
23 A   Yeah.
24 Q   Okay.  What do you do in the circumstances
25     where there is no professed religion, is
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Page 37
1     there -- do you offer a service yourself?
2 A   We do.
3 Q   What's involved in that?
4 A   We do.  We have a celebrant; I have a lady
5     that's a celebrant that would provide a service
6     of memorialization, let's put it that way.  Or
7     sometimes families will just do it themselves.
8 Q   Okay.
9 A   And they will speak and share.  We'll call it a

10     sharing memorial time.
11 Q   Okay.  Now, is this celebrant, is she somebody
12     who works for Harris?
13 A   Yes, she does.
14 Q   Who is that?
15 A   Lady by the name of Summer -- I forgot her last
16     name, starts with a "P".
17 Q   Okay.
18 A   But Summer.
19 Q   And how long has she worked for Harris?
20 A   She's worked part-time for us for, I'm going to
21     take a guess, about four years, but she's just
22     recently become a celebrant.
23 Q   Okay.
24 A   About two or three months ago.
25 Q   Okay.  Now, with respect to getting back to --

Page 38
1     not the operational aspect, but does R.G. G.R.
2     advertise in like church bulletins, like
3     Catholic church bulletins?
4 A   We don't.  We have.  We have, but we're not
5     doing that now.
6 Q   When did you stop doing that?
7 A   Oh, quite awhile ago.  20 years ago.
8 Q   Okay.  And why not?
9 A   It's not cost-effective.

10 Q   Okay.  Where do you advertise or do you not
11     advertise at all?
12 A   We are not advertising, no.
13 Q   So not even in the Yellow Pages?
14 A   Oh, well -- yep -- yes, Yellow Pages, yes,
15     you're right.  Yes.
16 Q   Okay.  Now you'll sometimes see something like
17     the Christian Yellow Pages or something like
18     that?
19 A   Yes.
20 Q   Do you advertise in those?
21 A   I think once I might have.  I don't know if
22     those are still going.  I haven't seen one of
23     those in years.
24 Q   When do you believe you might have
25     advertised --

Page 39
1 A   Probably 20 years ago.
2 Q   Okay.  Does R.G. G.R. help sponsor something
3     like a church festival?  You know, sometimes
4     Catholic parishes will have a festival or there
5     are harvest parties at a baptist church, that
6     sort of thing?
7 A   We'll -- we'll maybe put an ad in a booklet.
8 Q   Okay.  What do you mean by a booklet?
9 A   Well, usually they'll have a booklet, and I'm

10     thinking of just one Catholic church that we do
11     this, I think, that's the only thing I can
12     think of.  And we do it as just it's a gift,
13     it's not an advertisement.
14 Q   Okay.
15 A   You don't get anything from it, it's just as a
16     gift.
17 Q   Okay.  What parish would this be, if you can
18     recall?
19 A   This one was called St. Raphael's in Garden
20     City.  They've changed the name to St. Thomas
21     of the -- something, I think, but just St.
22     Raphael's.
23 Q   Okay.  Can you think of any ways in which you
24     express your faith through Harris, R.G. G.R.
25     Harris; you exercise your faith using your

Page 40
1     business?
2 A   The only thing in a direct way is little things
3     that we leave out, we give away Daily Breads
4     which is a little daily devotional; it's a pick
5     up.  We have a little card that people can pick
6     up.  That would be the only thing.
7 Q   Okay.  And this is just -- as they walk out
8     they can grab something like that?
9 A   Yes.  It's a pick up item if they so desire.

10 Q   What about, you say a little card, what's that?
11 A   We call it a Jesus card.
12 Q   Okay.
13 A   I forgot what it says on the front.  It's kind
14     of to grab your attention and then on the back
15     it just has references, verse references.
16 Q   Scriptural references about Jesus?
17 A   Yes, exactly.  Yes.
18 Q   You do employ people who -- to your knowledge,
19     do you employ people who are not of your faith?
20 A   Yes.
21 Q   Can you think of some of the people, the
22     religious or non-religious people that work for
23     you?
24 A   Well, I have an Orthodox individual.
25 Q   Eastern Orthodox or Greek Orthodox or --
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1 A   I'm going to say Greek Orthodox.
2 Q   Okay.
3 A   I have Catholics.  That would pretty much be
4     it.
5 Q   Okay.  Any Episcopalians or anything like that
6     you can think of?
7 A   Not at the present time that I'm aware of.
8 Q   Lutherans, Evangelicals, others you can think
9     of?

10 A   I would classify them under the -- you know,
11     under my -- under Christian faith, but now
12     you're asking about denominations.  I don't
13     think I have any Lutherans right now.
14 Q   Okay.  And by Christians, do you have any kind
15     of other -- do you have a breakdown of what you
16     consider Christian, I mean just --
17 A   That they are a follower of Jesus.
18 Q   Okay.
19 A   Specifically that way, not just in word only.
20 Q   Okay.  And do you have people that you employ
21     who you believe are not Christian in that
22     sense?
23 A   I don't believe so.
24 Q   Now, if you're employing someone who is
25     Orthodox or Catholic it's certainly not the

Page 42
1     case that you would be endorsing everything
2     they say or believe, you know, their church
3     beliefs and certain different things than yours
4     does, but that's -- you know, that's not taken
5     as an endorsement by Harris or anything like
6     that, right?
7 A   Correct.
8 Q   Okay.  It's not a problem for you, it's just
9     not, you know, it's not endorsement of their

10     beliefs, correct?
11 A   Correct.
12 Q   Okay.  Is there anything about the suit that
13     was brought -- again, I apologize if I'm
14     repeating myself.  Can you think of anything
15     about the suit as brought by the Commission
16     that interferes with religious freedom rights,
17     right to free exercise under the Constitution?
18 A   Not in -- not in terms of religion.
19 Q   Okay.  So -- let's try it this way.  Harris is
20     subject to laws like the Americans with
21     Disabilities Act, correct?
22 A   Yes.
23 Q   Equal Pay Act?
24 A   Yes.
25 Q   Age Discrimination Employment Act?

Page 43
1 A   Yes.
2 Q   None of those are -- there's no objection to
3     that, correct?
4 A   Correct.  Right.
5 Q   There's also Title VII; race, color, national
6     origin, sex and religion?
7 A   Correct.
8 Q   Okay.  None of those -- you don't object to any
9     of those?

10 A   Correct.
11 Q   All right.  So you said "Not religion."  What
12     do you mean then?  What's the interference
13     here, then?
14 A   Well, I don't think there is an interference,
15     but I just wanted to be clear what --
16 Q   Okay.  So, it's the case that there is -- you
17     would disagree that the -- I want to phrase it
18     properly here.  You don't believe that the
19     funeral home's right to free exercise of
20     religion has been violated here?
21 A   Correct.
22 Q   Okay.  Now you also own the Cremation Society
23     of America, correct?
24 A   Correct.
25 Q   Okay.  And I believe during your interview with

Page 44
1     Mrs. Dickinson, our investigator --
2 A   Could have been.
3 Q   Yeah, the lady was --
4 A   Yes.
5 Q   You recall a female investigator?
6 A   Yes.
7 Q   You talked about how your cremation business
8     has actually been growing?
9 A   Yes.

10 Q   How long have you operated the cremation
11     business?
12 A   Almost 30 years.
13 Q   30 years.  Okay.  So when was it established?
14     It would be roughly 1980 --
15 A   I'm going to say 19 --
16 Q   -- '86?
17 A   Something like that.
18 Q   Okay.  Now were you the whole -- the complete
19     owner at that point or were you still working
20     with family?
21 A   Well, Harris Funeral Home owns it.
22 Q   Okay.  But you established it yourself?
23 A   Correct.
24 Q   Why did you establish it?
25 A   Because there was a need for it and a market
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Page 49
1     (sic) and then 15 years later cremation -- CSM
2     Cremation Services --
3 A   Yes.
4 Q   -- because of a rise in demand, or a need?
5     Would it be safe to say it would be a need?
6 A   Okay.  Cremation Society of Michigan is --
7 Q   Of Michigan, I'm sorry.
8 A   Yeah -- is a -- just think of it as funeral
9     home, okay?

10 Q   Okay.
11 A   Think of it that way, even though it only
12     provides one service.  The crematory is a
13     separate thing.  And that was -- that was
14     started -- we used to use a cemetery for that.
15     Crematories in this state are pretty much third
16     party institutions.
17 Q   Okay.
18 A   Our third party that we were using was bought
19     by a large conglomerate.  We no longer wanted
20     to do business with them and so we decided that
21     we would seek an alternative and that's how we
22     went out and did this.
23 Q   Okay.  But as far as just going to overall need
24     for cremation services, leaving aside the
25     actual physical part, isn't it the case that

Page 50
1     you've seen your cremation side of your
2     business going up over time?
3 A   Yes, it's 50 percent of the market.
4 Q   50 percent.  And what -- why do you see that;
5     do you have any insight as to why that's the
6     case?
7 A   I do not know.
8 Q   I believe at least at one point when you were
9     talking to our investigator you thought it

10     was -- you think it was kind of a cultural
11     shift; is that a possibility?
12 A   Well, there's a lot of reasons people want to
13     save some money.
14 Q   Okay.
15 A   People don't have the same types of -- I want
16     to say family ties, cultural ties, religious
17     ties, they don't see the value the same as in
18     years ago.  They don't see the need for a
19     traditional type of service.  We live in a
20     disposable culture now, disposable society.
21 Q   I believe, and correct me if I'm wrong, did you
22     believe that there was kind of like the
23     disvaluing of human life was an aspect, you
24     told our investigator?
25 A   Yes, I would agree with that.

Page 51
1 Q   You certainly -- is it safe to say you
2     certainly would rather be doing funeral, full
3     funeral services as opposed to cremations?
4 A   Yes.
5 Q   That aligns more with your personal religious
6     values?
7 A   Yes, it does.
8 Q   How so?
9 A   I believe in the traditional funeral.  I

10     believe in the traditions that go with it, yes.
11     Absolutely.
12 Q   And for religious reasons as well you believe
13     you'd rather do full funerals?
14 A   I'm talking about for myself and for my family.
15     What's your question?  Because I thought that's
16     what you were asking me personally.
17 Q   Yeah.  Does it -- as a Christian would you
18     rather be doing funerals more often than
19     cremations?
20 A   Traditional funerals, yes.
21 Q   Traditional funerals.
22 A   Yes, of course.
23 Q   Now, is it the case that you -- you indicated
24     kind of before, I just want to clarify kind of
25     the way religious ties have been lessening over

Page 52
1     time people tend to choose cremation over a
2     full funeral; is that -- did I catch that
3     accurately?
4 A   I don't know if I'd say it that way.  Let's
5     just say the immediate disposal, because it
6     could be burial.
7 Q   Okay.
8 A   We'll do immediate burials also.
9 Q   Okay.  What's an immediate burial?

10 A   With no -- no visitation, no embalming
11     preparation, just go into a cemetery.
12 Q   And how much of that do you do?
13 A   Oh, a couple a month.
14 Q   Would you say that cremation services tend to
15     be demanded more by people who have less of a
16     religious outlook?
17 A   I would say yes.  In general.  Yeah.  If you
18     want to make a general statement.
19 Q   In general, right.  I mean it's not --
20     obviously people could very well --
21 A   But it's changing.  It is changing, yes.
22 Q   In what way?
23 A   It's becoming more recognized in all faiths
24     now.  I mean, years ago Catholics didn't allow
25     it.  Now, you know, it's very prevalent, you
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Page 53
1     can take the cremated remains to church now.
2 Q   Okay.
3 A   So things have changed.
4 Q   And it's -- part of the reason you are doing
5     cremation services is to remain -- is because
6     the demand and just the way the funeral
7     industry has shifted?
8 A   Exactly.
9 Q   You need it to stay in business really?

10 A   Exactly.
11                MR. PRICE:  If we could take a
12     break here.
13                (Off the record at 10:37 a.m.)
14                MR. PRICE:  Back on.
15                (Back on the record at 10:47 a.m.)
16                (Mr. Schrameck did not return to
17     the conference room.)
18 BY MR. PRICE:
19 Q   Who handles the hiring for R.G. G.R.?
20 A   Either myself or my managers.
21 Q   Okay.  Do either you or your managers, to your
22     understanding, ask about anybody's religion
23     when you're hiring them?
24 A   No.
25 Q   Going back to this affirmative defense that we

Page 54
1     have been talking about today.  Is it the case
2     that continuing to employ Stephens would
3     violate the free exercise rights of Harris
4     under the Constitution?
5 A   Yes.
6 Q   Okay.
7 A   Yes.  I believe so.
8 Q   Okay.  How so?
9 A   Well, I do believe in my -- from my personal

10     faith aspect as a follower of Jesus Christ that
11     I have the right to minister to the families
12     and the people that I serve in a way that is
13     protective and safe for them, and meets their
14     needs as they begin to heal in such a way that
15     they're protected and safe, and having an
16     individual that does not conform to our dress
17     code is not appropriate.
18                (Mr. Schrameck entered the
19     conference room at 10:48 a.m.)
20 BY MR. PRICE:
21 Q   So, your personal faith as a follower of Jesus
22     Christ tells you that it would be improper
23     or -- to employ someone like the person you
24     knew as Anthony Stephens?
25 A   Absolutely.

Page 55
1 Q   Okay.  You indicated as part of the healing
2     process, but what about your religious beliefs
3     specifically are violated by continuing to
4     employ Stephens?
5 A   I believe it would violate my faith, yes,
6     absolutely.
7 Q   Okay.  What aspects of it?
8 A   Well, I believe that God created a man as a man
9     and God created a woman as a woman.  And to --

10     to not honor that, I would feel it's a
11     violation of my faith, absolutely.
12 Q   So Stephens would be presenting in a way that
13     offended your religious beliefs, essentially?
14 A   Yes.  Yes.
15 Q   And as a result you would not have to -- it
16     would be within your rights to terminate them
17     according to your religious belief, terminate
18     Stephens from your religious belief?
19 A   Yes.  Uh-huh.
20 Q   Have you ever terminated anybody else because
21     of the belief that they were acting contrarily
22     to your religious faith?
23 A   No.
24 Q   Are there any other circumstances you can think
25     of where you would terminate somebody for

Page 56
1     violating your religious beliefs?
2 A   No, offhand I can't.
3 Q   Okay.  Are your religious expectations
4     communicated to your employees in any way?
5 A   I would say indirectly.
6 Q   Indirectly?
7 A   Yes.
8 Q   How so?
9 A   Well, number one, they know the material is

10     around the funeral home.
11 Q   The material?
12 A   Yeah, I mean, we have little devotional books
13     for people to pick up, they have these Jesus
14     cards, they know where I attend church.  They
15     do know, yes.
16 Q   Okay.  Would the continued employment of
17     Stephens have interfered with your right to
18     place the devotional booklets or Jesus cards
19     around your facility?
20 A   No.
21 Q   Would it have been interfered in any way with
22     your ability to continue to worship as you
23     chose?
24 A   Go back to the question.  You said just because
25     he was there or if he was there dressed as a
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Page 57
1     woman?
2 Q   After he made the announcement to you, okay?
3     Would the continued presence of Stephens as an
4     employee presenting as female have interfered
5     with your ability to place devotional booklets
6     or Jesus cards?
7 A   No, he wouldn't be an employee.
8 Q   Okay.  I'm just speaking hypothetically.
9 A   Yes, that is hypothetical.  Yeah.

10 Q   Okay.  But you could have still placed Jesus
11     cards and devotional booklets, right?  There's
12     nothing about Stephens presence that would
13     affect that?
14 A   No, hypothetically.
15 Q   Okay.  Likewise, hypothetically, there would
16     have been nothing about Stephens presence that
17     would have affected your ability to go to Oak
18     Pointe or Highland Park, correct?
19 A   Yeah, hypothetically, yes.
20 Q   Okay.  Would you say that your dress code for
21     men and women also embodies your religious
22     beliefs?  As to how men and women are supposed
23     to dress?
24 A   No, I would say our dress code conforms to what
25     is acceptable attire in a professional manner

Page 58
1     for the services that we provide.  In other
2     words, there's an expectation for people that
3     work in a funeral home how they're going to
4     dress and how they're going to look.
5 Q   Okay.
6 A   The culture dictates that.
7 Q   So the culture dictates what you're supposed to
8     be wearing?
9 A   To some extent, uh-huh.

10 Q   But isn't it the case that the dress code does
11     align with the way you believe that men should
12     dress in the workplace and that women should
13     dress in a workplace?
14 A   Yes, of course.
15 Q   Okay.  And that also aligns with your religious
16     beliefs on that point?
17 A   I guess if you want to put it in that term, but
18     I don't know what it would have to do with
19     religious terms.
20 Q   Okay.
21 A   I mean, you're an attorney, you have a white
22     shirt and a tie like just about all attorneys
23     look.  You have a certain dress.
24 Q   Okay.  You indicated earlier that God made men
25     as men and women as women.  That was one of

Page 59
1     your concerns about continuing to employ
2     Stephens.  You have a deep belief in that --
3 A   Yes.
4 Q   -- stemming presumably from Genesis, correct?
5 A   Yes.
6 Q   Male and female, he created them?
7 A   Yes.
8 Q   Okay.  So, men and women should dress
9     accordingly in your opinion, right, men should

10     dress as men and women should dress as women;
11     is that one of your concerns with Stephens?
12 A   For employment at the funeral home, yes.
13 Q   Okay.  Now, you indicated also that one of the
14     concerns you had was that people be protected
15     and safe in the grieving process, I believe so.
16     How would continuing to employ Stephens affect
17     that?
18 A   Well, his employment there would be looked upon
19     as -- well, a -- let me back up.
20                Let's see.  Families come to us
21     because they want an environment where they can
22     begin the grieving process and the healing
23     process and begin the experience of healing.
24     We're there to meet their emotional, relational
25     and spiritual needs.  They're there with their

Page 60
1     family and friends in an environment that they
2     don't need some type of a distraction that is
3     not appropriate for them and their family that
4     they want to be involved in.  And his continued
5     employment would negate that.
6 Q   So it's your belief that continuing employment
7     would have posed that kind of distraction to
8     people who are coming to use your services?
9 A   Absolutely.

10 Q   Okay.  You never saw Stephens in anything other
11     than a suit and tie, correct?
12 A   That is correct.
13 Q   Okay.  So, you can't speak as to how Stephens
14     would have presented -- you never saw Stephens
15     present in female attire, correct?
16 A   Correct.
17 Q   Okay.  So you don't know how they would have --
18     how Stephens would have looked, correct?
19 A   I don't know how he would have looked, no.
20 Q   Okay.  So, but nevertheless, despite that it
21     was your belief that it would have been a
22     distraction?
23 A   Yes.
24 Q   Why would it be distracting for Stephens to so
25     present?
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Page 69
1     follower of Jesus to present that faith through
2     your business?
3 A   That is true.
4 Q   However, when you were presented with the
5     letter, that did interfere with --
6                MR. KIRKPATRICK:  Objection, what
7     letter are you talking about?
8                MR. PRICE:  The letter Stephens
9     gave you.

10                MR. KIRKPATRICK:  Okay.
11 BY MR. PRICE:
12 Q   So when you were presented with that letter, at
13     that point it was your belief that there was --
14     they could no longer serve that function, he
15     could no longer serve that function?
16 A   That is true.  He what not going to conform to
17     the dress code that was required.
18 Q   The dress code is part of that ministry,
19     correct?
20 A   Yes, it is.
21 Q   Okay.  And it's part of the way you present
22     your business through -- as a follower of Jesus
23     Christ, correct?
24 A   Yes.
25 Q   And part of the way that you present your

Page 70
1     business and your ministry and your exercise of
2     your religious freedom is that men should be
3     dressing in suits as part of this process and
4     that women should be dressing conservatively in
5     skirts, correct?
6 A   Yes.
7 Q   Now, with respect to this and also the previous
8     affirmative defense, did you ever raise
9     religious freedom or free exercise during the

10     investigation as a basis for your
11     decision-making?
12 A   When the young lady was there?
13 Q   Yeah.  Or any other point?
14 A   I don't recall.
15 Q   Okay.  If I tell you that there was no such
16     mention in any of the filings that came through
17     your attorney of religious freedom or free
18     exercise, would you have any explanation for
19     why that is?
20 A   No.
21 Q   Okay.  Do you have any understanding why the
22     religious freedom and free exercise were not
23     mentioned in your first Answer to the Complaint
24     that was filed starting this lawsuit?
25 A   No.

Page 71
1                MR. KIRKPATRICK:  Objection,
2     relevance, but you already answered, so --
3 BY MR. PRICE:
4 Q   Is it your belief that you at any point talked
5     about religious freedom or free exercise during
6     the investigation part of the case?
7 A   To the young lady?
8 Q   Yeah.
9 A   No.

10 Q   You did not do so?
11 A   I don't believe so.
12 Q   Do you believe that you did so at any point
13     through stuff that was filed on your behalf?
14 A   I don't believe so.
15 Q   Okay.  And you have no understanding of why you
16     would not have done so?
17 A   No.
18 Q   Okay.  Do you claim that any other statutes
19     violate your religious freedom rights?  We've
20     talked about, like, Americans with Disabilities
21     Act, you don't believe that that affects your
22     free exercise or religious freedom, correct?
23 A   Right.
24 Q   Okay.  Equal Pay Act, you don't believe that
25     that affects your free exercise or religious

Page 72
1     freedom rights?
2 A   Right.
3 Q   Age Discrimination Employment Act, that also
4     does not affect your free exercise or religious
5     freedom rights?
6 A   That's true.
7 Q   Okay.  And Title VII, bracketing the dispute we
8     have here, but Title VII provisions on race,
9     color, national origin, religion and sex also

10     don't violate your free exercise rights?
11 A   That's is true.
12 Q   Okay.  Or religious freedom rights, correct?
13 A   Okay.  Yes.
14 Q   Is that the case?
15 A   Yes.
16 Q   Okay.  So, again, it sounds like it's going to
17     be kind of repeated, but so the -- it is your
18     argument that the continued employment of
19     Stephens after Stephens had announced in the
20     letter to you that he was going to present as
21     female, violates your religious freedom?
22 A   Yes.
23 Q   Okay.
24 A   Absolutely.
25 Q   And there's no other way that the EEOC's claims
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15 Q   Okay.  And you have no understanding of why you
16 would not have done so?
17 A   No.

7 Q   Now, with respect to this and also the previous
8 affirmative defense, did you ever raise
9

y
religious freedom or free exercise during the

10
g

investigation as a basis for your
11

g
decision-making?g

12 A   When the young lady was there?y g y
13 Q   Yeah.  Or any other point?
14 A   I don't recall.
15 Q   Okay.  If I tell you that there was no such
16

y y
mention in any of the filings that came through

17
y g

 your attorney of religious freedom or free
18

y y g
exercise, would you have any explanation for

19 why that is?y
20 A   No.
21 Q   Okay.  Do you have any understanding why the
22

y y y g y
religious freedom and free exercise were not

23
g

mentioned in your first Answer to the Complaint
24

y
that was filed starting this lawsuit?

25 A   No.
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Page 81
1 Q   Apart from that, is there any other statement
2     you can think of?
3 A   No.
4 Q   Okay.  Now, when you deeded -- when you passed
5     some of the stock onto your family, was there
6     any kind of restriction or statement of purpose
7     that they had to sign?
8 A   No.
9 Q   Okay.  Is there anything other than this

10 Exhibit 4, and the mission statement on the web
11     page which sets forth the purposes of Harris?
12 A   No.
13 Q   Okay.  Is there anything anyone has to sign
14     indicating one's going to uphold Harris'
15     principles before you get stock or anything
16     like that?
17 A   No.
18 Q   Okay.  Is -- are employees of Harris expressly
19     asked if they were -- are going to be upholding
20     the religious values of the corporation?
21 A   They're not asked that, no.
22                MR. PRICE:  Okay.  All right.  I'm
23     going to mark this as 5, please.
24                ( D e p o s i t i o n Exhibit No. 5 w a s
25     marked for identification.)

Page 82
1                MR. KIRKPATRICK:  Thank you.
2                THE WITNESS:  (Reviewing.)
3 BY MR. PRICE:
4 Q   Please take as much time as you need to review
5     that.
6 A   (Reviewing.)
7 Q   Okay.  Do you recognize this document?
8 A   Yes.
9 Q   Okay.  Now it says at the bottom that it's a

10     web page capture as of May 15th, 2014.  But,
11     does this look like an accurate depiction of
12     the Harris' mission statement?
13 A   Yes.
14 Q   Is there anything that has changed in this?
15 A   No.
16 Q   How long has this mission statement been
17     posted, as far as you know?
18 A   Oh, probably 15 years.
19 Q   And what is the purpose of the mission
20     statement?
21 A   It was originally designed to just kind of put
22     some focus on and give some definition to who
23     we are and what we want to be about.
24 Q   Is there anything like this given to employees
25     when they're hired?  Are they directed to read

Page 83
1     it, for example?
2 A   They're not directed to read it, but I think it
3     might be in their little employee manual.
4 Q   Okay.  And it's your understanding it's been up
5     for about 15 years?
6 A   I would say so.
7 Q   And it -- you say it's basically to let people
8     know who are and what you're about?
9 A   Yes.

10 Q   And the public too, obviously?
11 A   Yeah, for the public, sure.
12 Q   Sure.  And it indicates that you provide
13     services to people of all cultural and
14     religious backgrounds.  And you've already
15     testified about that before.
16 A   Uh-huh.
17 Q   Okay.  Now, when you're hosting a service for
18     somebody who is not of the Christian religion,
19     what's involved with that?  Is there anything
20     that people bring in, religious artifacts from
21     their religion or anything like that?  Is there
22     anything done to prepare the chapel
23     differently?
24                MR. KIRKPATRICK:  Can I object,
25     that's kind of a compound question.

Page 84
1 BY MR. PRICE:
2 Q   Okay.  Is there -- do people bring in objects
3     of their religion if it's --
4 A   They do.
5 Q   Is the chapel decorated differently?
6 A   Not from our perspective.
7 Q   Okay.  What's -- how is the chapel decorated?
8     What does it look like?
9 A   It's like a living room.  We don't have a

10     formal chapel.
11 Q   Okay.
12 A   So it's like a living room in your house.
13 Q   Is there any kind of specifically Christian
14     decorations in the chapel?
15 A   No.  Not specific, no.
16 Q   And that makes it easier for people of -- who
17     are not of the Christian faith to be able to
18     use it?
19 A   That's true.  Uh-huh.
20 Q   Correct?
21 A   Correct.
22 Q   And you have to be sensitive to that.  I mean,
23     you don't want to offend people of another
24     religion, correct, that are coming here to use
25     your facility?
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Page 85
1 A   Well, it wouldn't be intent to.
2 Q   Okay.
3 A   Yeah.
4 Q   So that's why it's kept as living room-like as
5     possible?
6 A   Yes.
7 Q   Okay.  And at the bottom there is a quote from
8     the Gospel of Matthew, Chapter 6, Verse 33.
9 A   Uh-huh.

10 Q   Did you pick that verse?
11 A   I did.
12 Q   And how long has the verse been up there?
13 A   Same, same amount of time.
14 Q   About 15 years?
15 A   Uh-huh.
16 Q   And why did you pick that verse?
17 A   Oh, I don't know, I just thought it was
18     appropriate.
19 Q   Why?
20 A   Because I believe in it and it would represent
21     my faith.
22                MR. PRICE:  I hate to do this, but
23     I need to take another break.
24                (Off the record at 11:33 a.m.)
25                (Back on the record at 11:45 a.m.)

Page 86
1 BY MR. PRICE:
2 Q   Just to clarify, earlier, actually a couple
3     times you described it as -- your business as a
4     ministry.  What do you mean by that?
5 A   Well, what I mean by that is, it's a ministry
6     to people to serve them on the worst day of
7     their lives for them and their family, and they
8     come to us under the highest anxiety that they
9     can possibly have, and they need help.

10                They need help to make
11     decisions and they need help to get their lives
12     and their family's lives back together and
13     that's why we say that we're there to help them
14     begin healing and to help them meet their
15     emotional, relational and spiritual needs.  And
16     in a sense so much of what we do is involved,
17     in a religious way if you want to call it that,
18     it is a ministry.  And my faith calls me to do
19     that.
20 Q   Your faith informs the way you operate the
21     ministry?
22 A   Yes.  Yes.  Absolutely.
23 Q   Moving on to Number 7 in the Deposition Notice,
24     it talks about "Non-privileged communications
25     concerning or touching upon Harris' exercise of

Page 87
1     religion through or in the course of operating
2     its business."
3                Now, this may be somewhat
4     repetitive, but you've already kind of talked
5     about how you put out the Daily Breads in
6     your -- and pamphlets.
7 A   Uh-huh.
8 Q   And that's at all of the Harris locations?
9 A   Uh-huh.

10 Q   "Yes"?  I'm sorry.
11 A   Yes.
12 Q   And you have the Jesus cards put out at all of
13     the locations?
14 A   Yes.
15 Q   Okay.  Can you think of any other ways that
16     Harris communicates or exercises its religion
17     through business operations?
18 A   Well, other than the way we practice our
19     business and we practice our faith through our
20     business.  But not in a direct -- with things
21     around or like you had referred to at Christmas
22     and Easter, no, nothing.
23 Q   No direct evangelism or anything like that?
24 A   No, there's no direct, no.
25 Q   Okay.  You're not putting out newspaper ads

Page 88
1     calling people to faith in Jesus or anything
2     like that?
3 A   No.  No.
4 Q   Or like religious, you know, Happy Easter --
5 A   No.
6 Q   -- with reference to the Resurrection or
7     anything like that; you're not publishing that
8     sort of thing?
9 A   No.

10 Q   You're not even publishing that sort of thing
11     on your website or your Facebook page, correct?
12 A   No.
13 Q   And as you've said before, you are open to
14     people of all sorts of religions or none,
15     correct?
16 A   That is true.
17 Q   And in terms of clients or even in terms of
18     possibly hiring people, correct?
19 A   Yes.
20 Q   Now moving on to Number 8 out of 13.  "Facts
21     concerning Harris' exercise of religion in
22     conducting its business operations or in its
23     personnel practices."
24                Again, we've kind of plowed this
25     ground a little bit before, but you've -- we

[11/12/2015] 30(b)(6) Thomas Rost Pages 85 - 88

1 A   Well, it wouldn't be intent to.
2 Q   Okay.y
3 A   Yeah.
4 Q   So that's why it's kept as living room-like as
5 possible?
6 A   Yes.
7 Q   Okay.  And at the bottom there is a quote from
8

y
the Gospel of Matthew, Chapter 6, Verse 33.

9 A   Uh-huh.
10 Q   Did you pick that verse?y
11 A   I did.
12 Q   And how long has the verse been up there?g
13 A   Same, same amount of time.
14 Q   About 15 years?
15 A   Uh-huh.
16 Q   And why did you pick that verse?y y
17 A   Oh, I don't know, I just thought it was
18 appropriate.
19 Q   Why?y
20 A   Because I believe in it and it would represent
21  my faith.

Page 87
1 religion through or in the course of operating
2

g g
its business."

3 Now, this may be somewhat
4

y
repetitive, but you've already kind of talked

5
y y

about how you put out the Daily Breads in
6

y
your -- and pamphlets.y

7 A   Uh-huh.
8 Q   And that's at all of the Harris locations?
9 A   Uh-huh.

10 Q   "Yes"?  I'm sorry.
11 A   Yes.
12 Q   And you have the Jesus cards put out at all of
13

y
the locations?

14 A   Yes.
15 Q   Okay.  Can you think of any other ways that
16

y y y y
Harris communicates or exercises its religion

17 through business operations?g
18 A   Well, other than the way we practice our
19

y
 business and we practice our faith through our

20
g

business.  But not in a direct -- with things
21

g
around or like you had referred to at Christmas

22
y

and Easter, no, nothing.

20 Q   Your faith informs the way you operate the
21  ministry?
22 A   Yes.  Yes.  Absolutely.
23 Q   Moving on to Number 7 in the Deposition Notice,
24 it talks about "Non-privileged communications
25 concerning or touching upon Harris' exercise of

20 Q   Now moving on to Number 8 out of 13.  "Facts
21

g
 concerning Harris' exercise of religion in

22
g g

conducting its business operations or in its
23

g
personnel practices."

24 Again, we've kind of plowed this
25

g
ground a little bit before, but you've -- we

2:14-cv-13710-SFC-DRG   Doc # 51-3   Filed 04/07/16   Pg 15 of 25    Pg ID 659



Page 89
1     have talked a bit about this, but with respect
2     to when you're open, are you open 24/7, 365?
3 A   Yes.
4 Q   Okay.  And that's all the locations?
5 A   Yes.
6 Q   And you do have paid holidays for the
7     employees, correct?
8 A   Correct.
9 Q   All right.  Christmas is one of them?

10 A   Yes.
11 Q   Okay.  But if I read the employee manual
12     correctly, Easter is not a paid holiday; is
13     that correct?
14 A   That is correct.
15 Q   Okay.  Why is that the case?
16 A   It's not a legal holiday.
17 Q   Okay.  So paid holidays are the ones that are
18     legal holidays?
19 A   Correct.
20 Q   And Harris is open on Easter, correct?
21 A   Oh, yes.
22 Q   Now when you have a holiday like Christmas or
23     Easter, do all of the people show up?
24 A   No.
25 Q   Okay.  What kind of staffing do you have?

Page 90
1 A   Usually just a manager and maybe a part-time
2     person.
3 Q   Are there people on call?
4 A   Well, that would be the person that's on call
5     and working too.
6 Q   Okay.
7 A   They do everything.
8 Q   All right.  Now, have you -- you indicated
9     you've done cremation related services within

10     the home.  Have you done the religious services
11     like other religions, like a Hindu, do they
12     sometimes have funeral services in the home
13     that you've gone to?
14 A   Yes.  Hindu, they do.  They tend to go to the
15     crematory and do it right there, but they do it
16     in a funeral home setting.
17 Q   Also, do you ever do in-home funeral related
18     services?
19 A   On rare occasions.
20 Q   Okay.  What circumstances?
21 A   Just that the family would want it.
22 Q   Okay.  Can you think of any religions --
23 A   No, has nothing to do with religion.
24 Q   Okay.  Are Sundays full staff days?
25 A   No.

Page 91
1 Q   What is the staffing on a Sunday?
2 A   It's just about like a holiday.
3 Q   Okay.  What about Saturdays?
4 A   That's a full staff day.
5 Q   Sundays, when you say it's just about like a
6     holiday, is there more people on --
7 A   No, there's just one manager on, and a few
8     other people.
9 Q   And what other people?

10 A   In some instance there is a funeral director, a
11     licensed funeral director that might be working
12     that Sunday and then some part-time people.
13 Q   What part-time people?
14 A   Well, we use the ladies.
15 Q   The administrative people?
16 A   Yeah, we call them administrative assistants.
17 Q   Anyone else?
18 A   No.
19 Q   Does Harris provide health insurance to
20     employees?
21 A   Yes.
22 Q   Okay.  What kind of health insurance?
23 A   Just regular health insurance, I guess.
24 Q   I -- there was something in the manual about
25     Blue Cross/Blue Shield?

Page 92
1 A   Well, we used to, but we don't have Blue Cross
2     and Blue Shield for them now.
3 Q   Okay.
4 A   Yeah, it's --
5 Q   Who is it now, do you know?
6 A   I do not.  You could ask Shannon.
7 Q   Okay.
8 A   I don't want to speculate because I'm now on
9     Medicare, so --

10 Q   Okay.
11 A   That's what happens when you get old.
12                MR. KIRKPATRICK:  A young man like
13     you, huh?
14                THE WITNESS:  A young man like --
15     that's why I got to keep you guys paying taxes.
16 BY MR. PRICE:
17 Q   With -- with respect to the health insurance
18     that's offered, do you know what's covered?
19 A   I do not.
20 Q   Do you recall if you've had any things that you
21     will not cover?
22 A   No, I don't recall that, no.
23 Q   Okay.  So you don't know if there's any -- do
24     you recall if there's anything like on a
25     religious basis where it won't cover abortions
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Page 93
1     or anything like that?
2 A   No.
3 Q   And you don't know if there's any such
4     restrictions?
5 A   No, I do not know.
6 Q   You have not asked for any such restrictions?
7 A   I have not.
8 Q   Okay.  Or any other kind of things that might
9     be controversial, sterilizations or anything

10     like that?
11 A   Correct.  No.
12 Q   All right.  So you had no moral objections to
13     your insurance coverage that you've put in
14     place?
15 A   Whatever is there, yes.
16 Q   Whatever is offered you take?
17 A   Yeah, whatever is offered is -- yeah.
18 Q   Okay.  That was back in the case when it was
19     Blue Cross as well?
20 A   Yes.
21 Q   Okay.  And you said Ms. Kish would be the one
22     to ask questions about --
23 A   She would know the company, uh-huh.
24 Q   Okay.  To your knowledge, have you done
25     funerals for people, Episcopalians?

Page 94
1 A   Sure.
2 Q   How recently?  Any recently?
3 A   Don't know.
4 Q   Okay.  You can't specifically recall?
5 A   No.
6 Q   What about Evangelical Lutherans?
7 A   Yes.
8 Q   Okay.  Recently, but no specifics?
9 A   I wouldn't know.

10 Q   Okay.  Is there any way that you would keep
11     track of the type of -- is there any kind of
12     log where you would be able to tell what
13     religious services have been held at --
14 A   Yeah, we would have the minister's name in the
15     church that was the officiant.
16 Q   Because you would have a list of the
17     officiants?
18 A   Yes, on their -- what we would call a worksheet
19     for that particular individual.
20 Q   Okay.  And how far back do the worksheets go?
21 A   I guess 1910.  I don't know.  They don't go
22     back that far.
23 Q   I'm sure they don't.  But okay.  But there is a
24     list you would note the officiant and so forth.
25     Is there a regulatory purpose for that?  Do you

Page 95
1     have to kind of --
2 A   No.
3                MR. KIRKPATRICK:  I would object on
4     relevance, but go ahead and answer if you can.
5                THE WITNESS:  Yeah, there's no --
6     no.
7 BY MR. PRICE:
8 Q   Okay.  But it would tell the minister and the
9     denomination for which they worked?

10 A   Well, it might not have all -- all of the
11     denominations, but it would have the minister's
12     name.
13 Q   Okay.  All right.  Do you advertise for
14     employees?  When you need them?
15 A   Sometimes.  Sometimes, yes.
16 Q   Where do you advertise when you -- on the
17     occasions you do so?
18 A   You know, I have -- it's been so long, that
19     I -- I have advertised or contacted like the
20     mortuary school, Wayne State mortuary school if
21     I need somebody like that.  But my managers are
22     advertising online now for staff.  I don't know
23     where that is or how they do it, but they go
24     online now, that seems to be the new thing.
25 Q   Would Ms. Kish have any understanding of that?

Page 96
1 A   She might.
2 Q   Okay.  But it would be left in the hands of the
3     managers pretty much?
4 A   Yes, for their staff.
5 Q   Okay.  Moving on to Number 9 in the deposition
6     notice, "Facts concerning any claimed
7     substantial burden to Harris' exercise of
8     religion caused by the EEOC's claims."
9                And we've already kind of talked

10     about how you believe that your continued
11     employment of Stephens would have been a
12     violation of your free exercise and religious
13     freedom rights.
14 A   That is correct.
15 Q   Okay.  Is there anything else about any of the
16     claims that the Commission has filed that would
17     burden, substantially burden your exercise of
18     religion?
19 A   Well, not any additional claims, but just that
20     claim itself is a violation of my -- my
21     religious rights.
22 Q   As we discussed previously?
23 A   As we discussed, exactly.
24 Q   Okay.  Do you have in your locations, do you
25     have like the employee posters that explain,
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Page 105
1 Q   Is the medical reimbursement policy still in
2     effect?
3 A   Yes, it is.
4 Q   Okay.  And -- okay.  Now, it sets forth the
5     dress code policy.  And so forth.  Are there --
6     apart  from this  document, Exhibit  6, and --
7     well, apart from this, are there any other
8     documents which set forth Harris' expectations
9     for its employees?

10 A   No.
11 Q   Okay.  Now there is nothing -- I could be wrong
12     and I missed it, but I did not see anything
13     setting forth any kind of religious expression
14     within the manual?
15 A   No, there -- no, there isn't anything there for
16     that.
17 Q   Okay.  Nothing setting forth your, you know,
18     religious faith as expressed through Harris in
19     there.  Why is that the case?
20 A   Doesn't seem like it would be part of an
21     employee manual for what we want to accomplish
22     here.  When you're as small as we are, you
23     can --
24 Q   So you wouldn't want to put that in there, you
25     want to put --

Page 106
1 A   Well, I'd be happy to do that, but, you know,
2     when you're as small as we are, we're talking
3     all the time, you don't need to have everything
4     written down.
5 Q   Okay.  Are there any unwritten policies?
6 A   No.
7 Q   Okay.  Any unwritten expectations of employees?
8 A   No.
9 Q   Are there any reviews conducted, evaluations,

10     that sort of thing?
11 A   Not -- not in a -- in a formal setting.
12 Q   Not like an annual review process or anything
13     like that?
14 A   No.  No.
15                MR. PRICE:  All right.  I'm going
16     to take a break before we finish the last
17     section.
18                (Off the record at 12:10 p.m.)
19                MR. PRICE:  Okay.  We are back on.
20                (Back on the record at 12:17 p.m.)
21 BY MR. PRICE:
22 Q   Moving on to 30(b)(6) Deposition Notice, Number
23     13, "The circumstances and reasons for Aimee
24     Stephens' separation from employment -- of
25     employment from Harris and all policies Harris

Page 107
1     relied upon in terminating Ms. Stephens."
2                Basically we'll be talking about
3     just that whole process, determining to end the
4     employment of Aimee Stephens.
5                Now, were -- you were involved in
6     the hiring of Stephens, correct?
7 A   I was.
8 Q   What role did you play?
9 A   I believe, if I remember, he -- he just came in

10     looking for a job.  I don't think he came in
11     from an advertisement.  I don't remember the
12     circumstances.  But, I believe I was the
13     initial one that interviewed him.
14 Q   Okay.  And what job was this for?
15 A   For a funeral director/embalmer, I guess.
16 Q   Did you check-out the resume and references?
17 A   Don't know.
18 Q   Did you ever have any reason to believe that
19     Stephens did not have the certifications or
20     background to do the job?
21 A   No.
22 Q   In fact Stephens was able to perform the jobs
23     of a funeral director and embalmer, correct?
24 A   He was.  Uh-huh.
25 Q   All right.  Now, was there somebody already

Page 108
1     working as a funeral director and embalmer at
2     that time?
3 A   Don't know.
4                (Mr. Schrameck exited the
5     conference room at 12:19 p.m.)
6 BY MR. PRICE:
7 Q   Okay.  What location was this?
8 A   This is at the Garden City location.
9                (Jeffrey Schrameck entered the

10     conference room at 12:19 p.m.)
11 BY MR. PRICE:
12 Q   All right.  Do you recall whether or not
13     Stephens replaced somebody at that location?
14 A   I don't recall.  I don't know.
15 Q   Is it possible?
16 A   Oh sure, it's possible.
17 Q   Okay.  During your interview with Mrs.
18     Dickinson, I believe you said that Stephens
19     could do the job, correct?
20 A   Yes.
21 Q   All right.  We've already talked earlier about,
22     you know, that Stephens showed sensitivity and
23     compassion to the clients who came in, correct?
24 A   Yes.
25 Q   Okay.  And that there were no -- is it safe to
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Page 109
1     say then that there were no performance-related
2     reasons for termination of employment?
3 A   Not at that time, but we did have some issues
4     beforehand.
5 Q   But they didn't motivate the decision to
6     terminate the employment, correct?
7 A   No.  No.
8 Q   So performance was not the basis for discharge?
9 A   That's right.

10 Q   Did you have any kind of suspicion that --
11     prior to receiving the letter from Stephens
12     announcing this desire to present as female,
13     did you have any suspicion or thought that
14     anything like that could be happening?
15                MR. KIRKPATRICK:  Objection.
16                THE WITNESS:  No --
17                MR. KIRKPATRICK:  Objection based
18     on foundation.  Go ahead.
19                THE WITNESS:  No.
20 BY MR. PRICE:
21 Q   Okay.  How did you receive this letter?
22                MR. PRICE:  And let's have it
23     marked as 7, please.
24                ( D e p o s i t i o n Exhibit No. 7 w a s
25     marked for identification.)

Page 110
1                THE WITNESS:  (Reviewing.)
2 BY MR. PRICE:
3 Q   Have you had a chance to review the letter?
4 A   Well, I -- I know it from before.
5 Q   Okay.  You recognize it then?
6 A   Yes.
7 Q   Okay.  Is this the letter that Stephens gave to
8     you?
9 A   Yes.

10 Q   Okay.  How did you come to get it?
11 A   He handed it to me.
12 Q   Okay.  Where was this?
13 A   I believe at the Garden City location.
14 Q   Now, do you visit all the facilities every day?
15 A   No.
16 Q   No.  Okay.  How often do you get out to each of
17     them?
18 A   Oh, I'm -- couple times a week.  Yeah.
19 Q   Okay.  Do you recall time of day, whatever,
20     like that?
21 A   I don't recall.  I'm assuming he wanted -- he
22     asked me to speak to him.  I don't recall that
23     though.
24 Q   Okay.  Do you recall -- was it in an office
25     there?

Page 111
1 A   I believe it was just in the chapel.
2 Q   Okay.
3 A   What we call a chapel.
4 Q   The living room facility?
5 A   The living room, yes.  You probably wouldn't
6     call it that.
7 Q   Okay.  Was there anybody else present?
8 A   No.
9 Q   Do you recall the time of day?

10 A   I don't.
11 Q   Okay.  So Stephens asked to meet with you or
12     just approached you, what was the --
13 A   I'm not quite sure.
14 Q   Okay.  Handed you the letter, though, correct?
15 A   Uh-huh.
16 Q   All right.  You read the letter?
17 A   I read the letter.
18 Q   Okay.  What was your reaction upon reading it?
19 A   Well, it was kind of a shocking letter.  I
20     believe I just said to him that I would get
21     back to him.  He was going to go away on
22     vacation in a couple weeks and I would get back
23     to him.
24 Q   He was going on vacation?
25 A   Yes.

Page 112
1 Q   Stephens was going on vacation?
2 A   Yes.
3 Q   Okay.  All right.  Did Stephens say anything to
4     you?
5 A   I think he just -- he explained to me how he
6     had been taking medication, I don't know how
7     long, but he had been involved in wanting to
8     present himself as a female.
9 Q   Okay.  Anything else?

10 A   I don't believe so.
11 Q   You indicated you were shocked at the letter.
12     Did you have any other feelings about it?
13 A   No, I don't think so.
14 Q   Okay.  You indicated that you would get back --
15     you were going to decide what to do?
16 A   Yes.
17 Q   Okay.  So what did you do next?
18 A   Contacted our corporate attorney.
19 Q   Okay.  And I don't want to know anything about
20     details or anything like that.  But who is your
21     corporate attorney?
22 A   David Thoms.
23 Q   Was that the same day?
24 A   I'm not sure.
25 Q   All right.  Do you recall roughly when -- are
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Page 113
1     we talking about the first week of August here,
2     end of July, what's the time frame for this?
3 A   I'm going to say it was in August, because it
4     seemed like he was going to go away in
5     September and so I think it was two weeks
6     before.  So, I think it was probably certainly
7     in August.
8 Q   Certainly in August.  Okay.  Now, who is David
9     Thoms?

10 A   He's an attorney.
11 Q   From what firm?
12 A   Miller Canfield at the time.
13 Q   Where is Mr. Thoms now?
14 A   He's just moved to another law firm and I don't
15     know the name offhand.
16 Q   Okay.  Still your corporate attorney, though?
17 A   He is.
18 Q   How long has Mr. Thoms been your corporate
19     attorney?
20 A   40 years.
21 Q   What kind of work does Mr. Thoms do for you,
22     what kind of --
23 A   Well, whatever corporate attorneys do.  You
24     know, they fill out our forms and --
25 Q   Okay.  The corporate filings --

Page 114
1 A   Corporate filings and minutes and things like
2     that, yeah.
3 Q   And again, without getting into detail, have
4     you ever consulted with respect to hiring and
5     firing decisions?
6 A   I may have.  I don't recall offhand, though.
7 Q   Now did you contact Mr. Thoms by e-mail or was
8     it a phone call?
9 A   Phone call.

10 Q   Okay.  So, was it that same day?  I'm sorry.
11 A   I'm going to assume the same day or certainly
12     the next day.
13 Q   Okay.  What was the next thing you did?
14 A   Well, of course I faxed him the letter and
15     asked him what our response should be.
16 Q   What was the next thing you did?
17 A   I talked to my managers, made them aware, let
18     them know.
19 Q   Which managers?
20 A   What we -- all of them.  All of them.
21 Q   Who were they at the time?
22 A   Well, Dave Cash and it was -- a George Crawford
23     that actually worked at the Garden City
24     location at the time, and my son and Shannon
25     Kish.

Page 115
1 Q   Okay.  With respect to the persons at R.G. &
2     G.R. Harris, who did you -- what did you talk
3     about; what did you say specifically to them?
4 A   To them?
5 Q   Yes.
6 A   I just presented the letter, showed them the
7     letter.  That's all.
8 Q   Did you ask them for any input or anything like
9     that?

10 A   I don't recall on that.  They didn't have much
11     to say.
12 Q   That was my next question.  Do you recall any
13     other -- do you recall reactions to the letter
14     or anything like that?
15 A   No.  They were surprised, of course.
16 Q   Anything else you recall being said?
17 A   No.
18 Q   Why did you present the letter to them?
19 A   Well, they're part of my management team.  They
20     need to be informed what's going on.
21 Q   Okay.  What did you do next?
22 A   I'm not sure what I did next, but I --
23     eventually I had a conversation with Miller
24     Canfield and the lady that handled their
25     department for whatever that is -- whatever

Page 116
1     department that would be.
2 Q   Okay.  Do you recall the lady's name?
3 A   I do not.
4                MR. KIRKPATRICK:  Objection on
5     relevance on contacting lawyers.  I mean, you
6     already established that you talked to Dave
7     Thoms.
8                THE WITNESS:  Yeah.
9 BY MR. PRICE:

10 Q   Well, you talked to another person from
11     Canfield; who was that?
12 A   Well, he put me in touch with -- yeah, somebody
13     else.
14 Q   Don't recall her name?
15 A   No.  Uh-uh.  And I know she's not there
16     anymore.
17 Q   Okay.  What did you do next?
18 A   Well, then I was in touch with Joel.  It came
19     over to Joel.  I was in touch with Joel.
20 Q   Had you worked with Mr. Kirkpatrick before?
21 A   No.
22 Q   Okay.  Do you recall when you first met with
23     that -- in a time frame -- in reference to the
24     letter, how soon after?
25 A   I would say -- let's say ten days later.
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Page 117
1 Q   All right.  What was the next thing that you
2     did?
3 A   Well, I met with Joel and --
4 Q   We don't need to know the substance.
5                MR. KIRKPATRICK:  Let's just be
6     clear I'm objecting now, we're getting into
7     some privileged communication.
8                THE WITNESS:  Oh, okay.
9                MR. KIRKPATRICK:  So I think -- I

10     don't want to tell you what you're asking, but
11     what did you do after -- what was next thing
12     that happened.  I -- go on and ask your
13     question.
14 BY MR. PRICE:
15 Q   Right.  I do not want to, I'm not entitled to
16     know what your conversations with your attorney
17     are.  So that is a privileged matter, but I do
18     want to know what you yourself did.
19 A   Well, the only thing I did was -- was meet with
20     him and then formulate a letter in response.
21 Q   Was this the severance letter?
22 A   Yes.
23 Q   Okay.  So you decided to terminate Aimee
24     Stephens' employment, correct?
25 A   Yes.  That -- yes.  Yes.

Page 118
1 Q   Okay.  And it was your decision?
2 A   Yes, it was.
3 Q   Did you get any input from anybody else in
4     making the decision apart -- leaving aside
5     lawyer stuff, we don't want to touch that?
6 A   No.  No.
7 Q   Okay.  Did you tell anyone at Harris that you
8     were going to be terminating Stephens?
9 A   I don't believe so.  Not ahead of time.

10 Q   Did you give a copy of Exhibit 7, Stephens'
11     letter, to your attorney, Mr. Kirkpatrick as
12     well?
13 A   Oh, yes.  Yes.
14 Q   Okay.  Now, why did you decide to offer a
15     severance agreement to Stephens?
16 A   It was just determined that we would want to
17     approach it that way.  I don't really recall
18     why.
19 Q   Okay.  Do you -- have you ever offered
20     severance agreements to any other employees
21     that you've terminated?
22 A   I have not.
23 Q   You can't think of any specific reasons why you
24     would choose to do so in this case?
25 A   Not specifically.

Page 119
1 Q   Generally did you have any mindset behind
2     offering that -- your thinking behind offering
3     an agreement in this case?
4 A   Well it was just, I would say, to see if there
5     was some kind of a fair agreement that we could
6     come to with his leaving under the
7     circumstances.
8 Q   Okay.
9                MR. KIRKPATRICK:  I'm going to

10     object to this line of questioning on the fact
11     that this goes along with settlement
12     discussions, potentially, and that's not
13     admissible.
14                MR. PRICE:  Okay.  Well, let me see
15     if I can --
16 BY MR. PRICE:
17 Q   You did -- as part of the severance agreement
18     wasn't there an agreement to waive Title VII
19     claims?
20                MR. KIRKPATRICK:  Again, it's --
21     I'm just going to object again and place it so
22     we're really clear that we're getting into
23     settlement options which are not admissible in
24     court.
25                MR. PRICE:  Well, the fact that --

Page 120
1     yeah, I recognize the money would not have been
2     probably admissible.  The fact that there's a
3     severance --
4                MR. KIRKPATRICK:  Any settlement.
5     I know, but any settlement, any settlement
6     discussions, any settlement terms would be
7     inadmissible in court.
8 BY MR. PRICE:
9 Q   Was there any concern on your part that you

10     might be liable under Title VII?
11 A   No, because I didn't even know what it was.
12 Q   You never heard of Title VII --
13 A   I had not.
14 Q   -- prior to this lawsuit?
15 A   No.
16 Q   Had you heard of sex discrimination before?
17 A   Oh, I've heard of the terms, yes.
18 Q   Okay.  Were you aware that generally speaking
19     there was a Federal law against discrimination
20     including sex discrimination?
21 A   Yes.
22 Q   Okay.  You just didn't know that the verbiage
23     was Title VII?
24 A   Yes.  Yes.
25 Q   Is that correct?
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Page 125
1     you're -- I'm going to object on this.  You're
2     asking from legal conclusions, somebody out
3     there, I don't know if I'm going to get sued or
4     not, I don't even understand if what he was
5     doing would allow him to be sued, I mean,
6     there's just a host of objections that we have
7     placed on there.
8                MR. PRICE:  And I agree, but I'm
9     still allowed to ask the question in discovery.

10                MR. KIRKPATRICK:  All right.
11                THE WITNESS:  What was the question
12     again?
13                MR. KIRKPATRICK:  If you can answer
14     the question.
15 BY MR. PRICE:
16 Q   Did you have any concern that in firing
17     Stephens you would by subjecting yourself to a
18     sex discrimination lawsuit?
19 A   Yes, that's always a possibility.  Yes.
20 Q   Has Harris ever been sued before by an employee
21     for discharge?
22                MR. KIRKPATRICK:  Objection,
23     relevance.  Go ahead and answer, if you can.
24                THE WITNESS:  No.
25 BY MR. PRICE:

Page 126
1 Q   Okay.  How did you fire Stephens; how did you
2     let Ms. Stephens know that she was being
3     released?
4 A   Well, I said to him, just before he was -- it
5     was right before he was going to go on vacation
6     and I just -- I said -- I just said "Anthony,
7     this is not going to work out.  And that your
8     services would no longer be needed here."
9 Q   That's at the Garden City location?

10 A   Yes.
11 Q   What time of day was it?
12 A   It was later in the afternoon.
13 Q   Where did you meet Stephens?
14 A   In the chapel.
15 Q   Chapel again?
16 A   Uh-huh.
17 Q   Did you ask for the meeting or did he ask --
18 A   Yes.
19 Q   All right.  Did you present them with a
20     severance agreement?
21 A   I did.
22 Q   Okay.  Apart from saying "Not going to work
23     out", do you recall anything else that you
24     said?
25 A   No.

Page 127
1 Q   How long did this conversation take?
2 A   Not very long.  Couple minutes.
3 Q   Couple minutes total?
4 A   Uh-huh.
5 Q   What did Stephens say?
6 A   He was sorry that it wasn't going to work out.
7     And said that he might have to contact his
8     attorney or an attorney.  And I said, "Well,
9     you do whatever you feel you have to do."  And

10     that was the end of the conversation.
11 Q   Did Stephens leave the facility at that point?
12 A   He did.
13 Q   Did you ever talk to anybody else about --
14     apart from your management team, did you ever
15     talk to anybody else about Stephens and the
16     letter that you received?
17 A   No.  Obviously everybody became aware of it in
18     the staff pretty quickly, but no.
19 Q   Did you let people know that you fired
20     Stephens?
21 A   After the -- sure.  Afterwards, sure.
22 Q   Okay.  Who did you contact?
23 A   I probably sent it out in a little notice of
24     some kind, that's usually what we would do,
25     just to --

Page 128
1 Q   Is that e-mail or what?
2 A   No, it's fax.
3 Q   Okay.  Do you still have a copy of that fax?
4 A   No.
5 Q   Do you recall what it said?
6 A   I do not.
7 Q   Would you have personally faxed it or would
8     that have been something that you would have
9     Shannon or --

10 A   She would have sent it, yes.
11 Q   Okay.  Now, when your -- did you tell Stephens
12     about any of your concerns regarding that
13     you've talked about today, your religious
14     freedom rights, you know, the affect on the
15     ministry or anything like that?
16 A   Did not talk to him about anything.
17 Q   Just said "This is not going to work out"?
18 A   That's exactly right.
19 Q   And "Here's a severance agreement"?
20 A   Yes.
21 Q   And that's it?
22 A   That's it.
23 Q   Have you ever fired anyone else at Harris
24     because of a -- what you believe to be a
25     conflict with your religious concerns?
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Page 133
1 A   Yes.
2 Q   And I think Mr. Price asked you about the
3     verse, the scripture verse at the bottom?
4 A   Yes.
5 Q   The Matthew verse?
6 A   Yes.
7 Q   And asked you if that was the only thing on
8     this mission statement or the website that
9     describes your, you know, religious beliefs.

10     Do you recall that?
11 A   Yes.
12 Q   Is that in fact the only thing on that website,
13     mission statement?
14 A   Well, there is up at the top the statement that
15     our highest priority is to honor God and all
16     that we do as a company and as individuals.
17 Q   So that's the first statement of your mission
18     statement?
19 A   It's the first statement and the bottom is the
20     last statement.
21 Q   So would it be fair to say that this statement
22     reflects your entire belief from your personal
23     religious position?
24 A   Yes.
25 Q   Okay.  I'm going to have you go with Exhibit 1,

Page 134
1     which is the answer to the Complaint.  Turn to
2     page 3.
3                Now, you were asked by Mr. Price
4     about the affirmative defenses; do you recall
5     that?
6 A   Yes.
7 Q   Just so we understand, are you an attorney?
8 A   No.
9 Q   Do you have any legal training, per se?

10 A   No.
11 Q   Do you understand, perhaps conceptually, what
12     affirmative defenses are in the context of a
13     Federal lawsuit?
14 A   No.
15 Q   Okay.  So, can you speak to perhaps what may be
16     an appropriate affirmative defense or what
17     might not be an appropriate affirmative defense
18     in the context of answering a lawsuit?
19 A   No.
20 Q   Okay.  You just relied on Counsel's advice?
21 A   Yes.
22 Q   All right.  I'm going to ask you to review
23 Exhibit  2.  Can you tell me the date of that
24     Exhibit at the bottom, what it's dated?
25 A   It looks like 9, September, '13.

Page 135
1 Q   2013?
2 A   Yes.
3 Q   Would it be fair to say that that date is
4     shortly after Stephens was terminated from
5     employment?
6 A   Yes.
7 Q   Was there a Federal lawsuit filed against your
8     company at the time, Harris Funeral Homes at
9     the time that that thing was filled out?

10 A   No.  I -- no.
11 Q   Okay.  And so, would it be fair to say that you
12     received that document at some point; was it
13     mailed to your location?
14 A   Yes.
15 Q   Okay.  I think there was testimony you didn't
16     recall and that it might have gotten to
17     somebody else, but is it possible that you
18     received that?
19 A   Yes, we would have received it, yes.
20 Q   Now, you had given some testimony pursuant to
21     Mr. Price's questioning about why you
22     terminated Stephens.  Do you recall that?
23 A   Yes.
24 Q   Okay.  Why did you -- what was the specific
25     reason that you terminated Stephens?

Page 136
1 A   Well, because he -- he was no longer going to
2     represent himself as a man.  He wanted to dress
3     as a woman.
4 Q   Okay.  So he presented you this letter, which I
5     think is Exhibit -- I forgot what Exhibit
6     Number it was -- might have been the last one.
7     Is it 7?
8 A   Number 7, yes.
9 Q   Yeah, Exhibit  7.  So just for a little

10     background and pursuant to the question of Mr.
11     Price, you were presented that letter from
12     Stephens?
13 A   Correct.
14 Q   Okay.  And did anywhere in that letter indicate
15     that Stephens would continue to dress under
16     your dress code as a man in the workplace?
17 A   No.
18 Q   Did he ever tell you during your meeting when
19     he handed you that letter that he would
20     continue to dress as a man?
21 A   No.
22 Q   Did he indicate that he would dress as a woman?
23 A   Yes.  Yes.
24 Q   Okay.  Is it -- the reason you fired him, was
25     it because he claimed that he was really a
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Page 137
1     woman; is that why you fired him or was it
2     because he claimed -- or that he would no
3     longer dress as a man?
4 A   That he would no longer dress as a man.
5 Q   And why was that a problem?
6 A   Well, because we -- we have a dress code that
7     is very specific that men will dress as men; in
8     appropriate manner, in a suit and tie that we
9     provide and that women will conform to their

10     dress code that we specify.
11 Q   So hypothetically speaking, if Stephens had
12     told you that he believed that he was a woman,
13     but would only present as a woman outside of
14     work, would you have terminated him?
15 A   No.
16 Q   Would you have hired and terminated somebody
17     for being gay?
18 A   No.
19                MR. PRICE:  Objection, speculation.
20                MR. KIRKPATRICK:  Okay.  Okay.
21     Speculation.
22 BY MR. KIRKPATRICK:
23 Q   You had some questions about your moral beliefs
24     and whether or not you fired somebody for being
25     an adulterer; do you recall that?

Page 138
1 A   Yes.
2 Q   Would you fire someone just for being an
3     adulterer?
4 A   No.
5 Q   As long as they followed the rules would they
6     stay?
7 A   Yes.
8 Q   Including the dress code?
9 A   Yes.

10 Q   Okay.  Or a woman who claimed that she had an
11     abortion, as long as she followed the rules,
12     would you have fired her?
13 A   Yeah -- no, I wouldn't have fired her.
14 Q   Okay.  As long as she followed the rules, she
15     could stay?
16 A   Yes.
17 Q   All right.  Have you ever hired any gay people?
18 A   Yes.
19 Q   Or I should say, have you ever had any gay
20     people work for you?
21 A   Yes.
22 Q   Have you ever fired them for that reason?
23 A   No.
24 Q   Okay.  Now, there was questions about issues
25     after Stephens was fired and things that you

Page 139
1     were thinking of when Mr. Price was questioning
2     you and there was an issue of safety using
3     restrooms; do you recall that?
4 A   Yes.
5 Q   That word "Safety", was it -- what, you
6     believed that he was going the be physically
7     dangerous to people?
8 A   No.  No.
9 Q   What do you mean about you were concerned about

10     safety about girls and women and granddaughters
11     using the restroom with someone who was a man
12     dressed as a woman?
13 A   Well, just presenting in a funeral home an
14     environment that is suitable for them to begin
15     the healing process.
16 Q   Okay.  Would it be uncomfortable?
17 A   Yeah, that it's a comfortable situation, yeah.
18 Q   But, just to be clear, you didn't believe that
19     just because Stephens had presented you this
20     letter and told you what he told you, that
21     somehow he was going the be a physical danger
22     to anyone?
23 A   No.
24 Q   Okay.  There was some questions that Mr. Price
25     asked you about your interview you had with the

Page 140
1     EEOC investigator.  Do you recall that?
2 A   Yes.  Yes.
3 Q   Now, you were interviewed by this EEOC
4     investigator prior to this lawsuit being filed
5     against you?
6 A   That's correct.
7 Q   Okay.  And I think there was questions about
8     did you bring up anything about religious
9     issues or religious objections or anything like

10     that.  Do you recall that question?
11 A   Yes.
12 Q   And we just made it clear that there was no
13     lawsuit filed at the time?
14 A   That's right.
15 Q   And you just answered her questions, correct?
16 A   That's right.
17 Q   Did you -- were you under any belief that you
18     had to present all and any defenses to -- might
19     be from a lawsuit that wasn't filed yet?
20 A   No.
21                MR. KIRKPATRICK:  Okay.  All right.
22     That's it for me.
23                   RE-EXAMINATION
24 BY MR. PRICE:
25 Q   You were just asked about the investigator, you
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6 stay?
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Page 141
1     know, whether you were in a lawsuit or not.  Is
2     it your understanding that you only had
3     religious freedom or protection under the
4     Religious Freedom Restoration Act only if
5     you're being sued?
6 A   I don't understand.
7 Q   Do you have to be sued before you have --
8     you're declaring your right to exercise your
9     religious freedom or free exercise of religion?

10 A   No.  But it wasn't up in a discussion, so it
11     wouldn't be something that I would bring up.
12 Q   Okay.  But it was one of your -- it's --
13     obviously it's one of your reasons for
14     justifying your decisions with respect to
15     Stephens, correct?
16 A   Yes.
17 Q   Okay.  Now you're dealing with a Federal agency
18     that's asking you your position on a charge,
19     correct?
20 A   Yes.
21 Q   Okay.  Wouldn't you feel the need to be as
22     forthright and complete as possible in setting
23     forth your justifications?
24 A   Yes, but she didn't ask me specific questions
25     about my religious beliefs, or beliefs at the

Page 142
1     funeral home.
2 Q   Why would she have to if you don't mention that
3     in any of your earlier responses?
4 A   I don't know why I would have to necessarily
5     bring it up.
6 Q   So, how was the government supposed to
7     understand that you have a religious objection
8     or religious concerns if you don't raise them?
9 A   That's why they're raised now.

10 Q   Okay.  But you didn't feel -- you felt like you
11     didn't need to bother to bring that up during
12     the investigation part?
13 A   I just thought that was just an investigation,
14     she presented herself and said she's there just
15     to investigate this, and make it as simple and
16     as clean as possible.
17 Q   You were asked about the mission statement.
18     Talking about, yes, at the first paragraph.
19 A   Uh-huh.
20 Q   My apology, I did miss that.  Talks about
21     honoring God in all you do as a company and
22     individuals.
23                Do you believe that it would -- you
24     would not have been honoring God if you
25     continued to employ Aimee Stephens?

Page 143
1 A   Yes.
2 Q   You would not have been honoring God to keep
3     that person in place?
4 A   Yes.
5 Q   And why not?
6 A   Because it would be, I believe, a huge
7     disservice to the families that have called
8     upon me, and expect certain criteria and
9     certain services to be offered them.  I think I

10     would be doing them a huge disservice to them
11     and to my -- to my staff, people that work for
12     me, everybody that's involved.
13 Q   And to your own personal faith?
14 A   Absolutely.
15 Q   Okay.  Because as you said before, God made men
16     as men and women as women?
17 A   Exactly.
18 Q   Your -- it was mentioned before that you don't
19     honor all of the legal holidays, obviously like
20     Veteran's Day.  Why are those six picked and no
21     others?
22 A   Well, I didn't have anything to do with picking
23     those, but they go back way before my time.  I
24     guess those were the original six considered
25     legal holidays.

Page 144
1 Q   Okay.
2 A   And I guess just out of tradition we've never
3     changed.
4 Q   Has there been any discussion of having Easter
5     as a --
6 A   It has been discussed.
7 Q   Okay.  What was the -- what was the thought?
8     Why not?
9                MR. KIRKPATRICK:  Objection to

10     relevance.  Go ahead and answer if you can.
11                THE WITNESS:  It would require, you
12     know, additional pay for one thing.
13 BY MR. PRICE:
14 Q   There's an expense to it?
15 A   Yeah, there's an expense to it, of course.
16 Q   Okay.  Because I believe the holiday pay works
17     you get -- you get an extra paid day, like paid
18     for six days even though you're working five?
19 A   Exactly.  Even when you're -- yeah, when you're
20     not working so you're getting paid, yeah.
21 Q   Okay.  You said -- you've been told -- or
22     mentioned that you've had gay people work for
23     you.  Do you recall when most recently that
24     was?
25 A   It's been awhile.  It's been quite a number of
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION,

Plaintiff,

v.

R.G. & G.R. HARRIS FUNERAL HOMES 
INC., 

Defendant.

)
)
)
)
)
)
)
)
)
)
)

CIVIL ACTION NO. 2:14-
CV-13710 
Hon. Sean F. Cox 

_________________________________ )

LAURIE A. YOUNG JOEL J. KIRKPATRICK
KENNETH BIRD  JOEL J. KIRKPATRICK, P.C.
DALE PRICE (P55578) Attorney for Defendant 
MILES SHULTZ 843 Penniman Ave. Ste. 201 
EQUAL EMPLOYMENT   Plymouth, MI 48170 
OPPORTUNITY COMMISSION (734) 404-5170 
Attorneys for Plaintiff  Joel@JoelKirkpatrick.com 
477 Michigan Ave., Room 865 
Detroit, MI 48226  
(313) 226-7808 
dale.price@eeoc.gov

AMENDED NOTICE OF RULE 30(b)(6) DEPOSITION REGARDING 
DEFENDANT’S AFFIRMATIVE DEFENSES

TO: Joel J. Kirkpatrick
843 Penniman Ave, Suite 201 
Plymouth, MI 48170 

Please take notice that pursuant to Rules 26 and 30(b)(6) of the Federal Rules of Civil 

Procedure, Plaintiff, the Equal Employment Opportunity Commission, will take the deposition 

upon oral examination under oath of Defendant, R.G. & G.R. Harris Funeral Homes, Inc.

(“RGGR”) on November 12, 2015 at 9:30 AM, at the offices of Joel J. Kirkpatrick, 843 

Penniman Ave. Ste 201, Plymouth, MI 48170, before a court reporter qualified to take and 

record such depositions.  At the scheduled time and place, RGGR shall present the officer(s), 
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agent(s), employee(s) and/or person(s) designated by RGGR to testify on its behalf and who 

has/have knowledge about the subject matter listed below.  The deposition(s) will continue from 

day to day until completed.

The EEOC requests prompt written notice of the name(s), address(es), telephone 

number(s), position(s) and job title(s) of the person(s) designated and the matters on which the 

person(s) will testify. 

Subjects of Rule (30)(b)(6) Deposition

1. Facts in support of RGGR’s Second Affirmative Defense as stated in RGGR’s Answer, 

ECF No. 22, June 4, 2015 and the source(s) of those facts.

2. Facts in support of RGGR’s Eighth Affirmative Defense as stated in RGGR’s Answer, 

ECF No. 22, June 4, 2015 and the source(s) of those facts.

3. Facts in support of RGGR’s Eleventh Affirmative Defense as stated in RGGR’s Answer, 

ECF No. 22, June 4, 2015 and the source(s) of those facts.

4. Facts in support of RGGR’s Twelfth Affirmative Defense as stated in RGGR’s Answer, 

ECF No. 22, June 4, 2015 and the source(s) of those facts.

5. Facts in support of RGGR’s Thirteenth Affirmative Defense as stated in RGGR’s

Answer, ECF No. 22, June 4, 2015 and the source(s) of those facts.

6. The creation and/or incorporation of RGGR including any articulated purposes or 

mission statements and the identity of incorporating officers and subsequent officers 

during Aimee Stephens’s employment.

7. Non-privileged communications concerning or touching upon RGGR’s exercise of 

religion through or in the course of operating its business.

8. Facts concerning RGGR’s exercise of religion in conducting its business operations or in

2
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its personnel practices.

9. Facts concerning any claimed substantial burden to RGGR’s exercise of religion caused 

by the EEOC’s claims.

10. Facts concerning the designing, editing, loading, and/or updating the content of RGGR’s

website, http://www.rggrharris.com.

11. Facts concerning the designing, editing, loading, and/or updating the content of RGGR’s

Facebook page, https://www.facebook.com/RGGRHarrisFuneralHome?fref=ts.

12. RGGR’s personnel and employment policies contained in RGGR’s employee handbook 

or otherwise communicated to RGGR’s employees during the course of Aimee 

Stephens’s employment.

13. The circumstances and reasons for Aimee Stephens separation of employment from 

RGGR and all policies RGGR relied upon in terminating Ms. Stephens.

14. The identity of the individual(s) who decided to terminate Aimee Stephens and/or who 

played any role in making, reviewing or supporting that decision.

Respectfully submitted, 

Dated: October 22, 2015 s/ Dale Price_______________________
Dale Price (P55578)
Trial Attorney

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
Detroit Field Office
477 Michigan Ave., Suite 865
Detroit, MI 48226
Phone: (313) 226-7808
Fax: (313) 226-6584
E-mail: dale.price@eeoc.gov  
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Certificate of Service

I hereby certify that on October 22, 2015, a true and accurate copy of the foregoing 

Notice of Rule 30(b)(6) Deposition was served on counsel of record via electronic mail.

Respectfully submitted, 

s/ Dale Price_______________________________
Dale Price (P55578)
Trial Attorney

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
Detroit Field Office
477 Michigan Ave., Suite 865
Detroit, MI 48226
Phone: (313) 226-7808
Fax: (313) 226-6584
E-mail: dale.price@eeoc.gov  
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Page 33
1 A   Did I have an understanding?
2 Q   Yes.  That Harris had a certain religious --
3     there's a certain religious outlook at Harris
4     or not?
5 A   No.
6 Q   Okay.  Are you yourself -- you yourself
7     observant in any religion?
8 A   I wouldn't -- I wouldn't say religion, but I
9     would say spirituality.

10 Q   So you're not religious but you're a spiritual
11     person?
12 A   Correct.
13 Q   Okay.  Have you ever heard of anything along
14     the lines that -- do you have any understanding
15     of what Mr. Rost's religious outlook is?
16 A   I do not.
17 Q   You haven't ever had any discussion with him
18     about any kind of religious matters?
19 A   No.
20 Q   Have you ever had any discussion about
21     religious matters with anybody at Harris
22     Funeral Home, that you can remember?
23 A   I have.
24 Q   You have?
25 A   Yes.

Page 34
1 Q   With coworkers?
2 A   Yes.
3 Q   Okay.  Do you recall what the context was?
4 A   Context was what do you believe and this is
5     what I believe.  Just very --
6 Q   Just kind of like a friendly conversation?
7 A   Correct.
8 Q   With coworkers just kind of learning more about
9     each other?

10 A   Correct.
11 Q   Okay.  It was kind of a one-off thing?
12 A   Correct.
13 Q   Okay.  Are there any religious items at the
14     funeral homes, you know, any religious
15     literature that you're aware of?
16 A   Yes.  There is a Bible located on a table.
17     When a family is of the Catholic faith, setting
18     up the chapel, with the casket present, a
19     crucifix is pinned into the back panel of the
20     casket, as well as a crucifix standing on its
21     own behind the casket is displayed, and also I
22     don't -- I don't remember the proper name, but
23     a kneeler is brought to the casket for people
24     to pray.
25 Q   Say a prayer before the casket?

Page 35
1 A   Yes.
2 Q   Now, are these kneelers, are these things that
3     belong to the funeral home or is there
4     something brought for the family brings or
5     like --
6 A   They're located at the funeral home.
7 Q   Are they kept in storage somewhere?
8 A   Correct.
9 Q   Same with the crucifix?

10 A   Correct.
11 Q   Are there any -- to your recollection, are
12     there any non-Christian services held at
13     Harris?
14 A   Non-Christian?
15 Q   Yeah, like other religions.  Like, say,
16     Buddhist or Hindu or Muslim, that you can
17     recall?
18 A   I cannot recall any Buddhist or Hindu-type
19     services, but I know we have serviced families
20     that don't have faith -- or I'm sorry, don't
21     have a religious affiliation.
22 Q   Okay.  So you had funeral services for people
23     who do not identify as members of a religion?
24 A   Correct.
25 Q   Now, it's safe to say if you're doing more

Page 36
1     downstairs work that you might not -- there may
2     be other funerals you don't participate in or
3     don't know the religious affiliation of?
4 A   Correct.
5 Q   Now, did you hear anything about -- you have an
6     understanding that you were replacing someone
7     when you were hired in at Harris?
8 A   Yes.
9 Q   Okay.  What did you understand?

10 A   I understood there was an opening for a funeral
11     director and that was the extent of it.
12 Q   You didn't hear anything about the nature of
13     why that position was open?
14 A   No.
15 Q   Nobody ever told you?
16 A   No.
17 Q   Okay.  Have you heard of the name Anthony
18     Stephens?
19 A   Yes.
20 Q   Okay.  Would you understand that that person
21     may have been your predecessor?
22 A   Yes.
23 Q   Okay.  How did you come to that understanding?
24 A   After working at Harris for some time, I would
25     hear rumors here and there, little bits and
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1     pieces, about Aimee.  Is that --
2 Q   Aimee or Anthony Stephens?
3 A   Yes.
4 Q   Okay.  From whom did you hear this?
5 A   Various employees.
6 Q   Did you hear from your supervisor, manager?
7 A   Yes.
8 Q   Okay.  That's Mr. Kowalewski?
9 A   No.

10 Q   No?  Who was that?
11 A   It was the manager before, George.
12 Q   Would it be George Crawford?
13 A   That's correct.
14 Q   Okay.  What did you hear from Mr. Crawford?
15 A   I heard bits and pieces about this person
16     making a transition into becoming female.
17 Q   And did Mr. Crawford express anything along the
18     lines of -- that that was the reason this
19     person was terminated?
20 A   No.
21 Q   Okay.  What else did you hear about Aimee or
22     Anthony Stephens?
23 A   I've heard stories unrelated to any sort of
24     transformation, just stories of his work, his
25     embalming, his interaction with people.

Page 38
1 Q   Was it negative?
2 A   No.
3 Q   It was positive?
4 A   Yes.
5 Q   Okay.  And from whom did you hear the positive
6     things about from your predecessor?
7 A   It was various people.
8 Q   At the -- the Garden City location?
9 A   Yes.

10 Q   Okay.  Would that be Delores Nemeth, would she
11     have been one of them?
12 A   Yes.
13 Q   Mr. Crawford?
14 A   Yes.
15 Q   Did anyone ever say why Stephens was no longer
16     working there?  And obviously you wouldn't have
17     any personal knowledge of it, you weren't
18     there, but did you ever hear why Stephens was
19     no longer there?
20 A   Yes.
21 Q   Why was that?
22 A   I -- like I said, I only heard bits and pieces.
23 Q   Okay.
24 A   I never heard this is why he was fired.
25 Q   Okay.  So you just heard bits and pieces about

Page 39
1     Aimee or Anthony Stephens and just through the
2     grapevine kind of stuff conversations?
3 A   Correct.
4 Q   All right.  Now I understand there's a dress
5     code at Harris Funeral Home?
6 A   Correct.
7 Q   Would I be correct in assuming that you are
8     wearing what would be required of you as a
9     funeral director and embalmer?

10 A   Yes.
11 Q   How did you get your suit?
12 A   Through Tom Rost.
13 Q   What was the -- did you get more than one?
14 A   Yes.
15 Q   Okay.  How many suits did you get?
16 A   How many suits --
17 Q   At hire when you got hired?
18 A   Two suits per year.
19 Q   Okay.  So you get two suits per year, that's
20     how it works out?
21 A   Yes.
22 Q   You also get ties, I understand?
23 A   Yes.
24 Q   How many of those do you get?
25 A   At the time of hire, I was given two.  But

Page 40
1     throughout working, if -- if a tie was really
2     spotted up, then I could get a replacement.
3 Q   Okay.  And how often would you get -- do you
4     think you got replacement, on average, do you
5     get a replacement tie?
6 A   Starting out with two, I think I've had two
7     replacement ties.
8 Q   Okay.  And do you get new ties every year as
9     well or just the ties are what -- you just

10     replace ties as needed?
11 A   Correct.
12 Q   Okay.  Do you have any understanding of --
13     well, let's back up a little bit.  Did you have
14     to go get fitted for your suits?
15 A   Yes.
16 Q   Where was that?  Is that Sam Michael's?
17 A   Yes.
18 Q   Okay.  12 and Middlebelt?
19 A   Yes.
20 Q   Have you ever had a tear in the pocket or
21     something of your suits?
22 A   Yes.
23 Q   What happens then?
24 A   I had a couple of tears by my rear pockets and
25     I asked Mr. Rost what I should do about it.

[11/13/2015] Troy Shaffer Pages 37 - 40

2:14-cv-13710-SFC-DRG   Doc # 51-7   Filed 04/07/16   Pg 3 of 4    Pg ID 730



Page 41
1     And he said go to Sam Michael's, and see if
2     they can fix it.  And if not, get another suit.
3 Q   And which happened; was it fixed or did you get
4     another suit?
5 A   I got another suit.
6 Q   Now, your understanding is -- is it your
7     understanding that it gets charged to Harris
8     when you get a new suit?
9 A   I would assume so, but I've never been told

10     that's what happens.
11 Q   Okay.  Now, obviously there will be some
12     situations where you would not be wearing a
13     suit at all, correct?
14 A   Correct.
15 Q   Even on the job?
16 A   (Shook head in an affirmative manner.)
17 Q   Would embalming be one of those cases?
18 A   Yes.
19 Q   What do you wear when you're embalming?
20 A   It did vary, but if I'm embalming in Garden
21     City, I have scrub pants I wear, I have
22     different T-shirts that I pick from, and I wear
23     high boots.
24 Q   Okay.  Now, do you have -- and on average, if
25     you can tell me, how much time per day are you

Page 42
1     spending embalming?
2 A   It varies.
3 Q   It does vary?
4 A   It varies.
5 Q   Okay.  Can you give me a ballpark for a month,
6     how much time you're spending embalming?
7 A   Time in terms of hours?
8 Q   How many days per week would you say you're
9     involved in a month that you're doing -- I mean

10     not that -- you wouldn't be doing a full day of
11     embalming probably, but how many days a week
12     would you say?
13 A   There are months where I may embalm nine
14     decedents, and there's months I may embalm one
15     decedent.
16 Q   Okay.  How long -- it probably varies, but I
17     simply don't know how long does it take to go
18     through the embalming process?
19 A   Depending on the decedent, and the factors at
20     hand, anywhere from a half an hour to a
21     couple -- two hours.
22 Q   Now, would there be any other situations in
23     your -- when you're on the job at Harris, where
24     you would not be wearing your suit, any other
25     kind of preparation, body preparation

Page 43
1     activities?
2 A   If I'm dressing and casketing and cosmetizing,
3     along with if I'm setting the chapel up, I may
4     just have a T-shirt on.
5 Q   And this is acceptable because of the kind of
6     work you're not interacting with the public at
7     this point?
8 A   Correct.
9 Q   And how much time would you say over the course

10     of -- can you break it down by a week -- that
11     you're doing dressing, casketing or cosmetizing
12     of decedents?
13 A   Again, it really varies.  It varies how busy
14     the chapel I work out of is, and it -- I will
15     go to Livonia and also help there.  Again, it's
16     like the embalming, it's -- it's -- could be
17     nine decedents, could be one.
18 Q   Okay.  And it's safe to say you're doing
19     embalming, casketing, cosmetizing at all three
20     locations helping out?
21 A   Yes.  The chapel in Detroit, I believe I've
22     embalmed one time there.  It's mainly out of
23     Livonia and Garden City.
24 Q   Okay.  But casketing and cosmetizing would you
25     do that in Detroit?

Page 44
1 A   I have on a handful of times, but again, that's
2     mainly out of Livonia and Garden City.
3 Q   Okay.  Now, going back to suits.  Again, you
4     say you get two fresh suits every year?
5 A   Correct.
6 Q   Okay.  What time of year do you get them; is it
7     the anniversary date of your hire, or -- if you
8     can recall?
9 A   I -- I can't recall.

10 Q   Okay.  Do you have to go up and get fitted
11     again for them or --
12 A   Yes.
13 Q   Okay.  And do you do that on company time, go
14     for a fitting?
15 A   Yes.
16 Q   The people you work with at Garden City, do you
17     know their names?
18 A   Yes.
19 Q   Go ahead, if you can list who they are, please.
20 A   David Kowalewski, Dolly Nemeth, Michelle
21     Peterson, and there was a new woman that was
22     hired, her first name is Laura, but I don't
23     know her last name.
24 Q   So those are all the staffers out of the Garden
25     City location?
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Page 13
1 Q   Could you describe to your understanding what
2     the dress code is?
3 A   A skirt, I wear flat shoes, you can wear heels
4     or flat shoes like I'm dressed now, a jacket.
5 Q   Okay.  And do you receive any sort of allowance
6     for your dress?
7 A   Yeah.
8 Q   Could you describe how much do you receive and
9     when?

10 A   Geez.  What do you mean by "When"?
11 Q   How often -- how frequently do you receive an
12     allowance?
13 A   Like once a year.
14 Q   Once a year?
15 A   Uh-huh.
16 Q   And how much do you receive?
17 A   I'm trying to think now.  I think it was a
18     check for $75.
19 Q   So it comes as a separate check, not as part of
20     your paycheck?
21 A   Right.
22 Q   Do you remember when that began?
23 A   Oh, probably a couple years.
24 Q   So, for the 13 years that you've worked at R.G.
25     G.R. you didn't always receive an allowance?

Page 14
1 A   No.
2 Q   So, do you think it's two years or more than
3     two years?
4 A   I'm guessing probably two years.
5 Q   Okay.  Two years.  And when do you receive that
6     check; do you remember?
7 A   I think it's probably first of the year.
8 Q   First of the year?
9 A   Uh-huh.

10 Q   First of the calendar year?
11 A   Uh-huh.
12 Q   Did you receive any sort of notice from R.G.
13     G.R. that you would start receiving a dress
14     allowance?
15 A   I don't remember.
16 Q   So you don't remember seeing a fax from the
17     Detroit office?
18 A   Like I said, when you're asking me, I don't
19     remember.
20 Q   You don't remember?
21 A   No.  When.
22 Q   So you don't -- I'm going to ask other
23     questions regarding it to try and jog your
24     memory.
25                So I'm not -- I do take it that

Page 15
1     right now you don't remember, so I don't want
2     you to be offended when I start asking
3     clarifying questions.
4                So you don't remember if there was
5     ever a meeting with Mr. Rost or Ms. Kish
6     regarding the allowance?
7 A   Oh, we were notified, but I can't remember --
8     you asked me, probably was a memo.  I don't
9     know.

10 Q   Okay.
11 A   I can't remember really.
12 Q   So you were notified, you just don't remember
13     the substance?
14 A   Oh, yeah.
15 Q   Did you have any participation in the process
16     for determining whether you would receive an
17     allowance?
18 A   What do you mean?
19 Q   Did you have any involvement in R.G. G.R.'s
20     decision to start providing a dress allowance?
21 A   No.
22 Q   Did you have any part of the decision for how
23     much a dress allowance should be?
24 A   No.
25 Q   Do you have any estimate for how much you pay

Page 16
1     to comply with R.G. G.R. dress code?
2                MR. KIRKPATRICK:  Objection,
3     relevance.  Go ahead and answer if you can.
4                THE WITNESS:  I've worked there for
5     13 years.  I've never had a problem.  I dress
6     the way I dress.  I don't know what you mean.
7 BY MR. SHULTZ:
8 Q   How much -- do you know how much money you
9     spend on clothes to comply with R.G. G.R.'s --

10 A   No, I don't.
11 Q   Do you think that you spend more than $75 per
12     year on clothes?
13                MR. KIRKPATRICK:  Objection,
14     relevance, vague.  Go ahead and answer.
15                THE WITNESS:  It's hard to answer
16     that.
17 BY MR. SHULTZ:
18 Q   Did you ever work with an Anthony Stephens?
19 A   Yes.
20 Q   Anthony's new name is Aimee Stephens, so I'll
21     refer to her as "Aimee Stephens."
22                What sort of day-to-day
23     interactions did you have with Ms. Stephens?
24 A   He was the embalmer there.  I worked with him.
25     Like if he was out on -- you know, doing
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Page 17
1     things, I would be by myself.  He wasn't there
2     a whole 8 hours a day, he would be doing -- so
3     with the little bit I did, yes, I did work with
4     him.
5 Q   So you had day-to-day --
6 A   Yeah.
7 Q   -- interaction with him?
8 A   Exactly.
9 Q   You had worked -- you preceded Ms. Stephens at

10     R.G. G.R., correct?
11 A   Uh-huh.
12 Q   So you worked for the entire time he was
13     there -- she was there?
14 A   Uh-huh.
15 Q   You would have daily communications with each
16     other?
17 A   Yeah.
18 Q   Would Ms. Stephens help you with office work or
19     death certificates?
20 A   Probably, yeah.
21 Q   Ms. Stephens was fired, do you know that?
22 A   Yes.  Well, I don't -- he was let go.
23 Q   Let go?
24 A   Yep.
25 Q   Ms. Stephens no longer works there?

Page 18
1 A   Right.
2 Q   But you weren't involved in the process for
3     deciding to terminate Ms. Stephens?
4 A   No.
5 Q   Mr. Rost, none of the other managers discussed
6     with you their decision --
7 A   No.
8 Q   -- to terminate Ms. Stephens?
9 A   No.

10 Q   Okay.  You're starting to answer in the middle
11     of my question, so if you could please try and
12     let me finish my question so the Court Reporter
13     can --
14 A   Okay.
15 Q   -- put your answer in the right spot.
16                Do you know why R.G. G.R. let
17     Stephens go?
18 A   Do I know why?
19 Q   Yes.
20 A   Well, because of the situation with him.  I
21     don't know.  I just know he was gone, so --
22 Q   What do you mean by "the situation"?
23 A   When you say "why."
24 Q   Uh-huh.  Do you know why R.G. G.R. terminated
25     Stephens?

Page 19
1 A   See, that's a difficult question for me to
2     answer.
3 Q   Do you know why?
4 A   Because he was becoming Aimee.  I don't know.
5 Q   So Ms. Stephens did present a letter to you --
6 A   Yes.
7 Q   -- indicating that she was going to start
8     transitioning and presenting consistent with a
9     gender identity --

10 A   Uh-huh, yes.
11 Q   And she was fired shortly after she presented
12     that letter to you?
13 A   Oh, I don't know how long it was.
14 Q   Okay.  But as we established, you didn't have
15     any part of the decision to terminate Ms.
16     Stephens?
17 A   Uh-uh.  No.
18 Q   What's your perception or understanding of R.G.
19     G.R.'s religious environment?
20 A   Religious environment?
21 Q   Are there prayer groups?
22 A   No.
23 Q   Are there Bible studies?
24 A   No.
25 Q   Are there any sort of religious activities that

Page 20
1     occur at R.G. G.R.?
2 A   When we have services.
3 Q   Outside of the funerals --
4 A   No, no.
5 Q   -- that R.G. G.R. does for its employees?
6 A   No.
7 Q   And when you were working with Aimee, did you
8     have -- you observed her interacting with
9     clients and doing her -- her -- performing her

10     job, correct?
11 A   I know him as Anthony.  What do you mean?
12 Q   You observed Ms. Stephens doing her job,
13     correct?
14 A   Yes.
15 Q   Okay.  And she was good with clients?
16 A   As far as I know.
17 Q   Compassionate and sensitive?
18 A   As far as I know.
19 Q   So you never noticed any job performance
20     issues?
21 A   I don't know.  Like I said, I did my job.
22 Q   And you weren't Ms. Stephens' supervisor?
23 A   No.  I have --
24 Q   Okay.
25 A   We worked together at times, but you're asking
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1     me a question I can't answer.
2 Q   Okay.  Fair enough.  Fair enough.
3                Do you know if Mr. Rost is
4     religious?
5 A   I don't know.  I'm sure he is.
6 Q   Do you know if he attends church?
7 A   I'm sure he does.
8 Q   Does he ever discuss with you his religiosity?
9 A   He doesn't discuss --

10                MR. KIRKPATRICK:  Object to the
11     word "religiosity."  I don't know even know
12     what it means.  So I'm just objecting.  And
13     maybe foundation.  If you understand what that
14     means.
15                THE WITNESS:  See, I'm -- when
16     you're asking me does he go to church, I'm --
17     that's a question that I just --
18 BY MR. SHULTZ:
19 Q   Because he's never shared with you whether he
20     goes to church?
21 A   Well, he's -- I don't know how you want me to
22     answer that.
23 Q   Has he ever discussed his religious beliefs
24     with you?
25 A   Not with me.  I don't pay attention to that.

Page 22
1     I'm there.  I work.  I do my job.  I don't --
2 Q   So Mr. Rost has never discussed his religious
3     beliefs with you?
4 A   As far as I know.
5                MR. SHULTZ:  Okay.  I don't think
6     we have anything further, Joel.
7                MR. KIRKPATRICK:  Just a few
8     questions.
9                     EXAMINATION

10 BY MR. KIRKPATRICK:
11 Q   Mr. Nemeth, Mr. Shultz was asking you questions
12     about why Stephens was fired.  Do you remember
13     that just a few minutes ago?
14 A   Yeah.
15 Q   And he essentially asked you do you know why
16     Stephens was fired; and you said, "I don't
17     know, but because of the situation"; do you
18     remember that?
19 A   Uh-huh.
20 Q   Were you present when Mr. Rost fired Stephens?
21 A   I was not present at --
22 Q   So you had no conversations with either Mr.
23     Rost -- or Mr. Rost regarding why --
24 A   Right.
25 Q   -- Stephens was terminated, right?

Page 23
1 A   Right.
2 Q   So you have no reason -- you have no knowledge
3     of the specific reason --
4 A   No.
5 Q   -- that he was fired?
6 A   No.
7 Q   Okay.  Thank you.
8                Now, does the funeral home have
9     scripture references laying around like Daily

10     Breads, that kind of thing?
11 A   Oh, yeah, things like that, yes.
12 Q   So there are scriptural and religious --
13 A   See, I didn't understand.  Yes.
14 Q   Okay.
15 A   In fact, I read that occasionally.  It's some
16     people --
17 Q   Okay.  So the funeral home presents a --
18 A   Yes.
19 Q   -- kind of Christian, would you say,
20     presentation?
21 A   Oh, yes.  I'm sorry, I didn't understand --
22 Q   Also, he asked you about your $75 clothing
23     allowance.
24 A   Uh-huh.  Yes.
25 Q   Do you use that money to purchase clothes only

Page 24
1     for work; or do you also use that as part of
2     your wardrobe in general?
3 A   For my --
4 Q   Right.
5 A   -- general.
6 Q   Okay.  Did you ever know if there was a
7     discussion about having an actual uniform for
8     female employees?
9 A   Yes, there was at one time.

10 Q   And was there a presentation or a proposal, I
11     should say --
12 A   Yes.
13 Q   -- to have women wear the exact same outfits?
14 A   Yes.
15 Q   And what happened with that proposal?
16 A   Well, I can remember what happened is there was
17     a very nice looking suit and a skirt, and a lot
18     of the people there were different sizes; some
19     were short, they could never wear that kind of
20     an outfit.  Some people were on the heavy side.
21     Some were thin, slim and tall.  And I guess
22     everybody kind of said "I don't think I can
23     wear that."
24 Q   So when you say "everybody" and "people",
25     you're referring to women?
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Page 25
1 A   Women, yes.
2 Q   So there was no consensus among the female
3     employees as to what would be an appropriate
4     uniform?
5 A   Right.
6 Q   Was there a decision made to just wear
7     professional business attire?
8 A   Right.
9                MR. KIRKPATRICK:  I have no further

10     questions.
11                MR. SHULTZ:  I just have a few
12     followup questions, then we'll be done.
13                THE WITNESS:  Okay.
14                   RE-EXAMINATION
15 BY MR. SHULTZ:
16 Q   R.G. G.R. has funerals for non-Christians,
17     correct?
18 A   Yes.
19 Q   So people of other faiths have services at R.G.
20     G.R.?
21 A   Yes.
22 Q   And the chapel, what we've been calling the
23     chapel, is decorated like a living room,
24     correct?
25 A   (Shook head in an affirmative manner.)

Page 26
1 Q   There aren't any religious ornaments in that
2     chapel?
3 A   Like what do you mean by "religious"?
4 Q   There isn't a crucifix or a cross?
5 A   No.  Those are put in for whichever
6     religious -- like they have --
7 Q   So there are no permanent religious --
8 A   No.
9 Q   -- fixtures in the chapel?

10 A   No.
11 Q   Beyond the Daily Bread, can you think of any
12     other --
13 A   We have a Bible.  I'm trying to think now.  I
14     know there's a Bible there.  There's different
15     pamphlets.  Not -- I mean, different pamphlets
16     for -- they're on display.
17 Q   Different pamphlets on grief?
18 A   Grief counseling and different --
19 Q   Do you remember any specific pamphlets
20     regarding Christianity or --
21 A   Not -- not right now I can't --
22 Q   And is the Bible for employees' use or --
23 A   Whoever.
24 Q   For client's use?
25 A   For whoever is out there.

Page 27
1 Q   Has Mr. Rost ever led a discussion regarding
2     the Bible?
3 A   I have not talked to him about it.
4 Q   Has Mr. Rost ever encouraged you to read the
5     Daily Bread?
6 A   Well, he brings them in and he knows we read
7     them.  A lot of people read them.
8 Q   So he brings them in, drops them off?
9 A   Uh-huh.  We always have them.

10 Q   Has he ever led a discussion on the contents of
11     the Daily Bread?
12 A   No.  No.
13 Q   And where is the Bible located?
14 A   It's on a table in the middle of the -- like
15     not when you walk in, but another section where
16     people can go and sit, there's a couple chairs
17     there.
18 Q   It's like a client conference room?
19 A   Not a conference room.  It's just part of the
20     chapel.
21 Q   Okay.  But in a public area?
22 A   Oh, yes.
23 Q   And where are the pamphlets located?
24 A   On the credenza right in the front of -- where
25     you walk in.

Page 28
1 Q   So right by the main entrance?
2 A   Yes.
3                MR. SHULTZ:  I don't have anything
4     further.
5                THE WITNESS:  Thank you.
6                MR. KIRKPATRICK:  I think we're
7     good.
8                (The deposition of Delores Nemeth
9     concluded at or about the hour of 9:57 a.m.)

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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Page 13
1     that sort of thing?
2 A   That is correct.
3 Q   Okay.  And did you graduate high school?
4 A   Yes.
5 Q   Where did you go?
6 A   St. Ladislaus.
7 Q   Where is that?
8 A   Hamtramck.
9 Q   And do you have any post-high school education?

10 A   No.
11 Q   No vocational schooling?
12 A   No.
13 Q   Do you have any licenses that you maintain?
14 A   No.
15 Q   Do you have any convictions or arrests?
16 A   No.
17 Q   Have you ever been a witness or a party to a
18     lawsuit other than this lawsuit?
19 A   No.
20 Q   Have you ever been deposed before?
21 A   No.
22 Q   Have you ever filed an administrative claim
23     with a local, state or Federal agency?
24 A   I'm not sure what that would be.
25 Q   Like a claim with the EEOC regarding a charge

Page 14
1     of discrimination --
2 A   Oh, no, no.
3 Q   With the Department of Labor for a wage hour --
4 A   No.
5 Q   So no administrative claims?
6 A   Myself personally?
7 Q   Yeah, have you --
8 A   No.  No.
9 Q   And how did you prepare for this deposition?

10 A   I'm not sure what you --
11 Q   Did you meet with your attorney, Mr.
12     Kirkpatrick?
13 A   Yes.
14 Q   Or R.G. G.R.'s attorney, Mr. Kirkpatrick.
15 A   Yes.
16 Q   I want to caution you, the substance of any
17     communications you have with him are protected
18     by attorney/client privilege, so I'm not
19     entitled to know what you discussed with him.
20     But, that you met, where you met, how long you
21     met, those sort of things are not protected by
22     the privilege.  But please don't testify to any
23     of the substance of the communication by you
24     and Mr. Kirkpatrick, okay?
25 A   I understand.

Page 15
1 Q   When did you meet with him?
2 A   Yesterday -- no, Wednesday.
3 Q   Okay.
4 A   Wednesday.
5 Q   And how long did the meeting last?
6 A   Ten minutes.
7 Q   Did you review any documents?
8 A   No.
9 Q   This lawsuit arises out of a charge of

10     discrimination that Aimee Stephens filed with
11     the EEOC.  Were you aware of that charge?
12 A   Yes.
13 Q   What was your role in dealing with the EEOC
14     during the investigation of that charge?
15 A   What was my role in dealing with --
16 Q   The EEOC.
17 A   I didn't really have a specific role.  I did
18     prepare some documents, gave them to Tom or --
19     you know, received some documents, gave them to
20     Tom.
21 Q   Okay.  Do you remember what sort of documents
22     you prepared or received?
23 A   I believe the actual Complaint came to my
24     office to the actual Detroit location.  I took
25     that in and gave it to Tom.

Page 16
1 Q   Okay.  Then you assisted with preparing
2     documents to respond to the EEOC's questions
3     during the investigation, you think?
4 A   Yes.
5 Q   And I believe you in fact have prepared some
6     documents in response to some of the EEOC's
7     discovery requests in this lawsuit; is that
8     correct?
9 A   That is correct.

10 Q   Okay.  It's my understanding that R.G. G.R. has
11     a dress code; is that correct?
12 A   Yes.
13 Q   Could you describe what the dress code is?
14 A   The dress code for men, women, both.
15 Q   Let's start with women.
16 A   We are to dress professionally.
17 Q   Are there any other requirements to the dress
18     code?
19 A   Muted colors.  Not too flashy jewelry, not
20     crazy nails, you know, per se.  A jacket.  Not
21     crazy shoes, not crazy high heels.
22 Q   By "Crazy", you mean flashy, I assume?
23 A   Correct.  It's very muted, is the word I would
24     use.  Blouses or -- you know, that are simple,
25     you know, going with the muted color schemes.
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Page 17
1     That kind of thing.
2 Q   And only skirts, no pant suits?
3 A   Skirts are preferred, the preferred method of
4     dress, yes.
5 Q   Okay.  And is that it for the female dress
6     code?
7 A   That's pretty much, yeah.  Yeah.
8 Q   Okay.  And the male dress code?
9 A   The men wear a suit and pants.  There's a

10     matching tie, so that it's very uniformed.  A
11     white dress shirt.  I believe there is a
12     requirement about shoes that they're not boots
13     or they're more dress shoes.  There's certain
14     lapel pins that they can wear, and what they
15     can keep in their pocket.  So that it's not
16     overly bulging, and that's about it.
17 Q   Okay.  And the dress code is by gender and not
18     by position type, correct?
19 A   I wouldn't exactly say that, because I believe
20     that the funeral directors wear the same
21     matching suits, opposed to like a non-funeral
22     director.
23 Q   So what would a non-funeral director wear?
24 A   A dark jacket, a shirt and a tie, dark pants.
25 Q   It's my understanding that R.G. G.R. provides

Page 18
1     suits to its male employees?
2 A   That -- that is correct.
3 Q   To both funeral directors and non-funeral
4     directors?
5 A   That's correct, yeah.
6 Q   Okay.
7 A   Yeah.
8 Q   You look a little hesitant.
9 A   Well, sometimes if they're -- like sometimes if

10     it's a part-time person, very part-time what I
11     just described, suit or the jacket and pants
12     are acceptable.
13 Q   Okay.  I believe Mr. Rost testified that
14     full-time male employees get two suits provided
15     by the company, plus two ties, and part-time
16     employees get one suit, but there are -- are
17     you testifying that there are certain part-time
18     employees that may not get a suit at all?
19 A   Well, there are part-time male employees that
20     are not funeral directors and are not runners
21     that generally just dress in what I'm saying.
22 Q   Okay.
23 A   You know.  That they're not funeral directors
24     or runners for us.
25 Q   What is a runner?

Page 19
1 A   A runner would be someone who goes and obtains
2     a doctor's signature on a death certificate.
3     Sometimes they'll make a removal from where the
4     death has occurred.  But generally they are all
5     wearing the matching suit.
6 Q   Okay.  And do you know where R.G. G.R. obtains
7     the suits that it provides for its male
8     employees?
9 A   Yes.  I think it's called Sam's -- I don't

10     recall the exact name.  But it's --
11 Q   Okay.
12 A   It's called Sam's, I believe.
13 Q   And are you responsible for paying invoices
14     from that -- from Sam's?
15 A   That is correct.  They're usually set up on a
16     charge that is sent to us.
17 Q   And you maintain those records for those
18     invoices?
19 A   I do.
20 Q   Okay.  Do you have any knowledge of how much
21     R.G. G.R. pays for a suit from Sam's?
22 A   For each suit individually?  I want to say it
23     might be like 200.  Depends on the tailoring.
24     So sometimes they'll vary a little bit.
25 Q   But the charge records would have that

Page 20
1     information on it?
2 A   Correct.
3 Q   Okay.  Do you know how often R.G. G.R. provides
4     suits to its male employees?
5 A   They're pretty much as if -- wear and tear.
6 Q   As needed?
7 A   Uh-huh.
8 Q   So upon hire, full-time employees are given two
9     suits, part-time employees one, and then

10     they're replaced as needed?
11 A   That's fair to say, yeah.
12 Q   So we have two suits and two ties or one suit
13     and one tie.  Any other clothing that's
14     provided by R.G. G.R.?
15 A   No.
16 Q   And it's my understanding that R.G. G.R. now
17     has a dress allowance for its female employees;
18     is that correct?
19 A   Clothing allowance.
20 Q   Clothing allowance.  Could you describe what
21     the clothing allowance is?
22 A   $150 for a full-time person and $75 for the
23     part-time.
24 Q   And this is per year?
25 A   That's correct.
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Page 21
1 Q   Do you know when the clothing allowance was
2     implemented?
3 A   2014.
4 Q   2014.  Do you know why the clothing allowance
5     was implemented?
6 A   At one time, they tried to do the womens (sic)
7     -- to all have the same suit.  And I've been
8     there so long, I can tell you it was a fiasco.
9     We have younger females.  We have older

10     females.  We have tall and skinny, short and
11     full-figured.  No one could agree on anything.
12                So, it -- and that's just simply
13     the truth.  And we were then given the option
14     to wear, you know, the skirt that you were --
15     you know, whatever you were comfortable in, the
16     colors had to comply; and so they re-brought
17     that in to give us some help to get jackets or
18     blouses or skirts or --
19 Q   Do you remember when those -- that discussion
20     regarding the -- whether R.G. G.R. would
21     provide clothing to its female employees, when
22     that was?
23 A   It was several times over the course of the
24     time that I was there.
25 Q   Okay.  So from 1986, '89?

Page 22
1 A   '88.
2 Q   1988 through the present it happened several
3     times?
4 A   That we've tried to, you know, get everybody on
5     the same page.
6 Q   Okay.
7 A   Never works.
8 Q   But the clothing allowance didn't begin until
9     2014?

10 A   That's correct.
11 Q   And were you involved in the decision-making to
12     begin providing a clothing allowance?
13 A   No.
14 Q   That was --
15 A   Tom's.
16 Q   Mr. Rost's decision?
17 A   Uh-huh.  Uh-huh.
18 Q   Did he consult with you at all regarding that
19     decision?
20 A   He told me what the amounts were, because
21     obviously I would make the payments to the
22     girls.
23 Q   Did you help him at all in determining how
24     much?
25 A   No.

Page 23
1 Q   So you don't have any understanding of the
2     process to determine how much the allowance
3     would have been?
4 A   No.
5 Q   Okay.  So you can't explain Rost's calculation
6     for the 150 or $75?
7 A   No.
8 Q   I'm going to hand you what's been marked as
9 Exhibit 8.  Are you familiar with that

10     document?
11 A   I am.
12 Q   Why are you familiar with that document?
13 A   Because I believe I typed this.
14 Q   Okay.  And so this is in response to an EEOC
15     discovery request and it appears to be a list
16     of employees by name, gender, job title, and
17     either the clothing allowance provided or the
18     clothing provided per employee; is that
19     correct?
20 A   That's correct.
21 Q   Okay.  And so, for instance, the first person
22     on that list is Marla Jones; is that correct?
23 A   Marie Jones.
24 Q   Marie Jones.  And there's $300 there?
25 A   Right.

Page 24
1 Q   Is that the total clothing allowance that Marie
2     Jones has received?
3 A   That is correct.
4 Q   Do you know if Marie Jones is full-time or
5     part-time employee?
6 A   Full-time.
7 Q   So that appears to be two years of the clothing
8     allowance?
9 A   That is correct.

10 Q   Okay.  So, is that chart -- does that chart
11     just go back two years or is that the entirety
12     of the clothing allowance provided by R.G.
13     G.R.?
14 A   I believe there was a time frame of employees
15     that you asked for, and that's the employees
16     that are on the list.  I don't remember what
17     year you had me go back to.
18 Q   Well, if the clothing allowance started in
19     2014, then that would just be two years of
20     clothing allowance, right?
21 A   For Marie Jones?
22 Q   For everyone, if R.G. G.R. only started
23     providing a clothing allowance to its female
24     employees in 2014, there would only be two
25     years of clothing allowance for anyone, right?
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Page 25
1 A   That's fair to say.
2 Q   Okay.  I just wanted to clarify the chart.
3                And I believe you're on the chart,
4     correct?
5 A   I do believe.
6 Q   I think you're the last on that second page.
7 A   Yeah, I think I left myself off the first time.
8     If -- yep.
9 Q   So you've received $300?

10 A   Yes.
11 Q   Okay.  And you're responsible for cutting these
12     checks?
13 A   I am.
14 Q   And they are cut separately from paychecks?
15 A   That is correct.
16 Q   And when do you issue these checks?
17 A   I believe it was like mid-year of 2014.  And I
18     believe I did the 2015 at the beginning of the
19     year.
20 Q   Okay.  And you would have -- maintain copy of
21     those?
22 A   I do.
23 Q   Okay.  In your office?
24 A   Yes.
25 Q   Okay.  Do you -- does R.G. G.R. receive a

Page 26
1     discount from Sam's regarding the suits because
2     you buy so many from them?
3 A   I don't know that I'd call it a discount, to be
4     honest.  I believe that they set a price for
5     us.
6 Q   Were you involved in negotiating the price?
7 A   No, I was not.
8 Q   That was Tom?
9 A   That was Tom.

10 Q   Do you remember him discussing at all with you
11     his negotiation with Sam's for the price?
12 A   I do not remember that.
13 Q   Okay.  Do you have -- do you maintain a copy of
14     the pricing information for Sam's?
15 A   I do not.
16 Q   Okay.
17 A   I have the -- the billing.
18 Q   Okay.  But you don't have the pricing, just the
19     billing?
20 A   No.
21 Q   Okay.  Do you receive quarterly billing from
22     Sam's or is it more whenever a suit is provided
23     then they just --
24 A   When a suit is provided, it comes up on the
25     funeral home's charge account.

Page 27
1 Q   Okay.  Mr. Rost testified that you are
2     responsible for maintaining the health
3     insurance policy; you're the R.G. G.R.'s
4     contact person for the employee health
5     insurance plan?
6 A   That's correct.
7 Q   Do you know who the provider is currently?
8 A   UnitedHealthcare.
9 Q   And how long have you been with

10     UnitedHealthcare?
11 A   Three or four years.
12 Q   Okay.
13 A   I -- I'm not exactly sure of the year, but it
14     was most fairly recent.
15 Q   And prior to that were you with Blue Cross/Blue
16     Shield?
17 A   Blue Cross/Blue Shield.
18 Q   Why did you change from Blue Cross to
19     UnitedHealthcare?
20 A   Be -- the rates were better.
21 Q   Okay.  Does R.G. G.R. request any sort of
22     exclusions for coverage from UnitedHealthcare?
23 A   No.
24 Q   Like a contraception exclusion or --
25 A   No.

Page 28
1 Q   Did you -- did R.G. G.R. request any such
2     exclusions from Blue Cross?
3 A   No.
4 Q   So R.G. G.R. doesn't have any exclusions from
5     coverage from UnitedHealthcare based on moral
6     reasons?
7 A   No.
8 Q   And Mr. Rost has never asked you to check into
9     whether --

10 A   Never.
11 Q   Okay.  Mr. Rost also wasn't sure how the
12     managers or if the managers are advertising
13     online, and indicated you might have some
14     knowledge of that.
15                Do you have any knowledge of
16     managers advertising positions online?
17 A   I have seen want ads put into the paper, into
18     the classified.
19 Q   Into an actual print newspaper?
20 A   Correct.
21 Q   Have you seen any job advertisements online at
22     all?
23 A   What do you mean "online"?
24 Q   Like Monster.com, CareerBuilder, Craigslist.
25 A   Now that those are available I believe the
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11 Q   Okay.  And you're responsible for cutting these
12

y
checks?

13 A   I am.
14 Q   And they are cut separately from paychecks?y
15 A   That is correct.
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Page 37
1 A   No.  They -- he can hire.
2 Q   Okay.  Does he need to get approval not for the
3     specific person to hire, but to hire a position
4     to get a new position?
5 A   I don't know what you mean like a new position.
6 Q   So he is given a budget from which he
7     determines how many personnel he wants; or --
8 A   There's no budget given to anybody --
9 Q   Okay.

10 A   -- for hiring.
11 Q   So let's say Garden City had three full-time
12     admin people and David determines that they
13     need another admin person, would he have to ask
14     permission from Tom to get that new --
15 A   He would talk to Tom.
16 Q   Okay.  And the admin people in Livonia?
17 A   Sue Harrison.  Let's see, who else is there?
18     Pamela Ploski.  They just hired a new girl,
19     Terry -- I don't remember her last name.
20 Q   Okay.
21 A   She's new.  Denise Coleman.  And I think that
22     covers them all.
23 Q   And outside of the admin personnel that you
24     supervise and the accounting personnel that you
25     supervise, who else is at the Detroit location?

Page 38
1 A   Matthew Rost, we have a maintenance person, Bob
2     LaVoie (ph), and that's pretty much it.
3 Q   Okay.  For these new admin hires in Livonia and
4     Garden City, Terry and Paige, I believe you
5     testified to --
6 A   No, not Paige.
7 Q   Who is --
8 A   There's no Paige.
9                MR. PRICE:  Denise.

10 BY MR. SHULTZ:
11 Q   Denise.
12 A   No, Paula Rike (ph) is her name.
13 Q   Couldn't read my handwriting.
14 A   That's all right.
15 Q   So for the new hires at Livonia and Garden
16     City, are they issued any clothing allowance
17     upon hire or would they just wait until the
18     next?
19 A   They would wait until the next.
20 Q   Until the next check is cut for the clothing
21     allowance.
22                Okay.  But the new like Troy
23     Shaffer who is a recent Garden City hire, I
24     believe, he was issued two suits upon hire?
25 A   That's correct.

Page 39
1 Q   Okay.
2 A   Or shortly thereafter.
3 Q   Okay.  I'm going to hand you what has been
4     marked as Exhibit 9.  Have you seen that
5     document before?
6 A   I have.
7 Q   Did you prepare that document?
8 A   Our CPA prepared the document.
9 Q   And who's your CPA?

10 A   Bud Keller.
11 Q   Did you ask him to prepare it?
12 A   Yes.
13 Q   The document indicates for 2012, 2013, and
14     2014, there is a net income loss varying from
15     $6,000 to $80,000.  Then in 2014 it was
16     $68,000.  Do you see that?
17 A   Yes.
18 Q   Do you have any understanding why R.G. G.R. has
19     a net income loss?
20 A   Yes.
21 Q   Why?
22 A   The cost of -- the operation cost, generally,
23     lower sales, people have gone to cremation more
24     so than, you know, a full-blown funeral.  So
25     there's been a lot of factors.

Page 40
1 Q   Okay.  And R.G. G.R. itself does some
2     cremations; is that correct?
3 A   We don't do the cremations, per se.
4 Q   You have a --
5 A   We provide cremations.
6 Q   Okay.  Could you describe the distinction.
7                MR. KIRKPATRICK:  I just want to
8     object to the line of questioning on relevance,
9     but go ahead.  Sorry.  Go ahead.

10                THE WITNESS:  Okay.  I'm sorry.
11 BY MR. SHULTZ:
12 Q   I'm sorry.  I think there's a Cremation Society
13     of Michigan.
14 A   That's correct.
15 Q   Are they a part of R.G. G.R.?
16 A   They are owned by R.G. G.R.
17 Q   Okay.  And do they provide cremation services?
18 A   They provide cremation services.
19 Q   Are the Cremation Services of Michigan included
20     in the R.G. G.R. balance sheet here?
21 A   You can see it.  It says Cremation Society
22     Southeast.
23 Q   So Southeast Michigan is the --
24                As the person responsible for
25     paying R.G. G.R.'s bills, does R.G. G.R. have
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15 Q   So for the new hires at Livonia and Garden
16 City, are they issued any clothing allowance
17 upon hire or would they just wait until the
18 next?
19 A   They would wait until the next.
20 Q   Until the next check is cut for the clothing
21 allowance.
22  Okay.  But the new like Troy
23 Shaffer who is a recent Garden City hire, I
24 believe, he was issued two suits upon hire?
25 A   That's correct.
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Page 53
1     vacations, who's covering that -- just a basic
2     communication.
3 Q   Okay.  And do these -- you said that the Karl
4     Jennings' presentation happened at a manager
5     meeting off site?
6 A   Uh-huh.
7 Q   Are these meetings typically off site or are
8     they --
9 A   Off site.

10 Q   Do you remember if there was ever a discussion
11     of Stephens' termination at any of these
12     manager meetings?
13 A   No, never.
14 Q   And I'm pretty sure I asked this, but I want to
15     make sure that I ask this.  You had no role in
16     R.G. G.R.'s decision to terminate Stephens,
17     correct?
18 A   None.
19 Q   Mr. Rost never told you he was firing Stephens
20     based on any moral or religious reasons?
21 A   Never.
22 Q   Did he tell you he was firing Stephens because
23     Stephens wasn't going to abide by the male
24     dress code?
25 A   That is correct.

Page 54
1 Q   Has any other employee been disciplined or
2     terminated for dress code violations?
3 A   Yes.
4 Q   Do you remember when?
5 A   It was an employee who's no longer with us, he
6     wore a jacket into a nursing home for removal,
7     and the nursing home called because they didn't
8     care for the content of the jacket and he was
9     talked to and told not to wear the jacket

10     anymore, and he didn't.
11 Q   It wasn't a suit jacket --
12 A   It was a regular jacket.
13 Q   Regular jacket that had some writing on it?
14 A   Yes.
15 Q   Do you remember what the writing was?
16 A   It said "body snatcher."
17 Q   So Mr. Rost counseled him verbally?
18 A   The manager, David Kowalewski, talked to him.
19     The other managers talked to him and said no
20     more jacket.
21 Q   Okay.  And then he stopped wearing it?
22 A   And never wore it again.
23 Q   So he wasn't -- the reason he no longer works
24     for R.G. G.R. isn't because he was terminated
25     for wearing the jacket?

Page 55
1 A   No, he was not terminated for that.
2 Q   Okay.  Any other dress code violations that you
3     can remember?
4 A   No.  If somebody is not wearing the appropriate
5     clothing, it's brought up to them and they are
6     to wear what we are supposed to wear.
7 Q   Okay.  What is your perception or understanding
8     of the religious environment at R.G. G.R.?
9 A   I'm sorry, one more time.

10 Q   What is your perception or understanding of the
11     religious environment at R.G. G.R.?  I can be
12     more specific.
13 A   Please.
14 Q   Are there employee Bible studies?
15 A   No.
16 Q   Prayer groups?
17 A   No.
18 Q   Any sort of religious activities that R.G. G.R.
19     sponsors or conducts for its employees?
20 A   No.
21 Q   Mr. Rost or another R.G. G.R. employee --
22     scratch that.
23                Has Mr. Rost ever discussed his
24     religious beliefs with you?
25 A   No.

Page 56
1                MR. SHULTZ:  I think if you give me
2     a couple minutes.
3                MR. PRICE:  Take a break?
4                (Off the record at 11:16 a.m.)
5                (Back on the record at 11:26 a.m.)
6                MR. SHULTZ:  Just a few followup
7     questions to tidy up the record, then Joel will
8     have some limited questions, I assume, and then
9     we're almost done.  So moving fast, thanks.

10                THE WITNESS:  Okay.
11 BY MR. SHULTZ:
12 Q   I'd like to go back to the chart.
13 A   This chart?
14 Q   Yeah.  I believe you said your son works at the
15     Detroit office, right?
16 A   Correct.
17 Q   David?
18 A   Ryan.
19 Q   Ryan.  I don't see him --
20 A   He just started with us --
21 Q   Oh, okay.
22 A   -- not too long ago.
23 Q   So he received the two suits when he started?
24 A   No.  He works in the accounting department with
25     me.
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10 Q   What is your perception or understanding of the
11  religious environment at R.G. G.R.?  I can be
12 more specific.
13 A   Please.
14 Q   Are there employee Bible studies?
15 A   No.
16 Q   Prayer groups?
17 A   No.
18 Q   Any sort of religious activities that R.G. G.R.
19  sponsors or conducts for its employees?
20 A   No.
21 Q   Mr. Rost or another R.G. G.R. employee --
22 scratch that.
23 Has Mr. Rost ever discussed his
24  religious beliefs with you?
25 A   No.
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1 Q   Okay.  So he doesn't get a suit?
2 A   No.
3 Q   Okay.  Will he get a clothing allowance, do you
4     know?
5 A   No.
6 Q   How about the other accounting employees, do
7     they receive any allowance or --
8 A   The -- Pam is now a full-time employee.  She
9     now gets it.  She's the only other.

10 Q   Okay.  Is Ryan a part-time employee?
11 A   He's just a very part-time employee for us.
12 Q   Okay.  That's a good segue into -- I wanted to
13     follow up.  At the beginning of the deposition
14     we were talking about the R.G. G.R. providing
15     the suits to full-time male employees,
16     part-time male employees, and then you said but
17     there are some employees who are part-time who
18     don't get suits.
19                Could you provide some definition
20     to what subset of part-time employees don't
21     get --
22 A   The maintenance men don't get suits.  That's
23     pretty much it.
24 Q   And then Ryan?
25 A   And then Ryan.  But like I said, he's a very

Page 58
1     part-time -- like I have him moving boxes
2     around at times, so --
3 Q   Okay.  He doesn't have any client contact?
4 A   None.
5 Q   Okay.  And you also said I believe that skirts
6     are preferred.  Are skirts preferred or are
7     they required, do you know?
8 A   Basically required.  I don't think there would
9     be any objection if you were in a pant suit, as

10     long as there was a professional suit coat
11     worn.
12 Q   Okay.
13 A   Not just slacks and a blouse.
14 Q   Regarding the Facebook line of questions, does
15     R.G. G.R. post any content to its Facebook
16     page?
17 A   No.
18 Q   So it's all just the -- whatever that website
19     company was --
20 A   FuneralNet.
21 Q   -- changing pictures and whatnot?
22 A   Correct.
23 Q   Then clients posting?
24 A   Yes.
25 Q   So R.G. G.R. doesn't post anything?

Page 59
1 A   Generally, no.  No.
2 Q   So you said --
3 A   The pictures, I don't know if you're
4     considering the pictures being posting, but
5     that's done through FuneralNet for us --
6 Q   Okay.
7 A   -- on the holidays.  But do I put content on
8     there?  Verbal content, no.
9 Q   And no one at R.G. G.R. does?

10 A   No.
11 Q   No one at R.G. G.R. has ever asked you to?
12 A   No.
13 Q   Okay.  And do you know -- do you have any
14     understanding for how often you pay an invoice
15     for the Sam's store?
16 A   As I mentioned before, when someone gets a
17     suit, it would be put onto our -- they have our
18     credit card.  So it will come in the credit
19     card statement.
20 Q   So it's really just -- then you just pay it
21     with the normal credit card charges at the end
22     of the month?
23 A   That is correct.
24 Q   And I had asked you earlier about any training
25     you may have had regarding Title VII or

Page 60
1     antidiscrimination laws.  You said you haven't
2     had any training.  Are you aware that there are
3     antidiscrimination laws?
4 A   Yes.
5 Q   And you know that generally through the culture
6     or have you had any specific communications
7     with anyone regarding the antidiscrimination
8     laws?
9 A   Through the culture you're saying?

10 Q   Just general knowledge --
11 A   General knowledge.
12 Q   That Congress passed a law that says you can't
13     fire somebody because they're black?
14 A   That is correct.
15 Q   Okay.  And we had touched a little bit on the
16     religious environment at R.G. G.R.  Do you know
17     if Mr. Rost is religious?
18 A   I believe he is religious, yes.
19 Q   Okay.  Do you know if he attends church?
20 A   I believe he attends church.
21 Q   Okay.  And why -- has he ever communicated this
22     with you --
23 A   I've attended his daughter's wedding at his
24     church.
25 Q   Where was that wedding at?
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12 Q   Okay.  That's a good segue into -- I wanted to
13 follow up.  At the beginning of the deposition
14 we were talking about the R.G. G.R. providing
15 the suits to full-time male employees,
16 part-time male employees, and then you said but
17 there are some employees who are part-time who
18 don't get suits.
19 Could you provide some definition
20 to what subset of part-time employees don't
21 get --
22 A   The maintenance men don't get suits.  That's
23 pretty much it.
24 Q   And then Ryan?
25 A   And then Ryan.  But like I said, he's a very
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1 part-time -- like I have him moving boxes
2 around at times, so --
3 Q   Okay.  He doesn't have any client contact?
4 A   None.
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Page 3
1 Plymouth, Michigan
2 January 22, 2016
3 9:29  a.m.
4 -   -   -
5 -DAVID CASH-
6      called as a witness, being first duly sworn, was
7      examined and testified as follows:
8 EXAMINATION
9 BY MR. PRICE:

10 Q.    Gooding morning, Mr. Cash.
11 A.    Good morning.
12 Q.    My name is Dale Price.  We just introduced
13       ourselves a minute ago.  I'm an attorney with the
14       Equal Opportunity Employment Commission in
15       Detroit, and we're here today for your
16       deposition.
17 Have you ever given testimony before?
18 A.    Never.
19 Q.    Okay.  What's going to happen is I'm going to ask
20       you a series of questions about what you do or do
21       not know about the circumstances underlying this
22       lawsuit.
23 If you understand my answers -- excuse
24       me -- if you do not understand my question,
25       please ask me and I'll try to rephrase.  I'm the

Page 4
1       first person to recognize I'm not always the most
2       clear questioner.  Likewise, if you could make
3       your responses verbal like a yes or no.
4 A.    Absolutely.
5 Q.    I'm not trying to be rude, but if I ask you is
6       that a yes I'm just trying to clarify.  What's
7       going to happen is the court reporter is going to
8       turn this -- what we're saying into a paper
9       record, and although I understand nods and

10       shakes, that might not be reflected and we want
11       to make sure it's as accurate at possible.  Okay?
12 A.    Okay.  Uh-huh.
13 Q.    Basically we're here -- this is essentially like
14       a courtroom format with the exception that we
15       don't have a judge to rule on any objections so
16       it can be used as testimony in a courtroom as
17       well.
18 A.    Okay.
19 Q.    That's another reason why we want to be as
20       accurate as possible.  One thing I'm going to try
21       not to do is talk over your answer.  It sometimes
22       happens.  Likewise, you might think you know
23       where my question is going but wait and see.
24       Just to be sure, let me finish.
25 A.    Sure.
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Page 17
1 Q.    Who are the part-time personnel at Livonia?
2 A.    That would be Denise Coleman.  That would be
3       Dolores Smith.  That would be Summer Plosky,
4       P-L-O-S-K-Y.
5 Q.    Okay.  That's all you can think of at this point?
6 A.    I'm sorry, I'm drawing a blank.  My son, Daniel
7       Cash, has worked for us part time.
8 Q.    Now -- sorry, I didn't mean to talk over you.
9 A.    No, go ahead.

10 Q.    All right.  Now, what does Ms. Coleman do?
11 A.    She's a part-time -- she works visitations and
12       she does fill in for us occasionally for Terri on
13       days when she's not there or she needs extra
14       help.
15 Q.    Okay.  What about Ms. Smith?
16 A.    She works as a part-time administrative assistant
17       working mostly on weekends.
18 Q.    And Summer Plosky?
19 A.    Summer Plosky works mostly evening visitations
20       and works -- also helps out during funerals.
21 Q.    All right.  And you said your son had worked
22       there part time.  Is he currently working part
23       time or no?
24 A.    Currently working part time.
25 Q.    What does he do?

Page 18
1 A.    He did our outside maintenance over the summer
2       and then has helped us make removals, body
3       removals, get death certificates signed, things
4       like that.
5 Q.    Okay.
6 A.    There are -- and I'm sorry, there are a couple of
7       other part-time employees that have come to my
8       mind.  I'm sorry.
9 Q.    Sure.  No, please, no apology.  Don't worry.

10 A.    So there is also Bill Condron.  William, I
11       suppose, and he is a driver for us, drives
12       funeral coach.
13 Q.    And who else?
14 A.    Chris Scanlon.
15 Q.    And what is his job?
16 A.    He's a driver also.
17 Q.    So that's -- I'm sorry, part-time people as well?
18 A.    Yes.
19 Q.    All right.
20 A.    And Sue Harrison.
21 Q.    What is her job?
22 A.    She is the former full-time administrative
23       assistant for us part time now just helping out.
24       And Denise Leininger.
25 Q.    And what is her job?

Page 19
1 A.    Housekeeping.
2 Q.    Housekeeping.  All right.  Do you set the -- now,
3       are all these people hourly?
4 A.    Yes.
5 Q.    All right.  Do you set the pay for them or no?
6 A.    Yes.
7 Q.    You do?  Okay.
8                Now, how is pay calculated?  Is it a
9       matter of how long you've been there seniority

10       wise?
11 A.    Yes.
12 Q.    Where does it start, minimum wage?
13 A.    No.
14 Q.    Start above that?
15 A.    Closer to ten dollars.
16 Q.    Okay.  Now, is that for all these persons the
17       starting wage would be closer to ten dollars an
18       hour?
19 A.    Yes.
20 Q.    All right.  What is your current salary?
21 A.    75,000.
22 Q.    75, okay.  When was the last time you got a
23       raise, if you can recall?
24 A.    Four years ago.
25 Q.    Okay.  Now, you are also kind of responsible for
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1       enforcing a dress code or a grooming code,
2       correct?
3 A.    Sure.  Yes.
4 Q.    Now, what is the dress code -- excuse me, the
5       grooming.  No, sorry.  Apologies.
6                What is the dress code for male
7       employees for R.G. & G.R.?
8 A.    The men wear a dark-colored suit, white shirt and
9       tie that is provided.  The suit for most of our

10       employees is provided as well.
11 Q.    So a suit, pants, the coat and the pants and the
12       tie?
13 A.    Yes.
14 Q.    Shirt as well?
15 A.    No.
16 Q.    Not shirt.  Okay.  And who are the suits provided
17       to?
18 A.    They're provided to all of our full-time and
19       part-time men after they've been there for six
20       months or in that neighborhood.
21 Q.    Now, would that include the drivers as well that
22       you mentioned before?
23 A.    Yes.
24 Q.    All right.  How many suits are provided?
25 A.    For most part-time employees one suit, and that
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Page 21
1       would be every year to two years.  For full-time
2       employees it would be normally two suits per
3       year.
4 Q.    Is that your -- you get two suits per year
5       yourself?
6 A.    Yes.  Uh-huh.
7 Q.    It wears out over time, that sort of thing?
8 A.    Absolutely.
9 Q.    Now, you said most part-timers got just one suit.

10       Are there some part-timers who get more?
11 A.    No, I'm sorry.  Yeah.
12 Q.    Okay.  Fair enough.  I just wanted to clarify.
13                And how are the employees, these male
14       employees, provided the suits?
15 A.    They are instructed to go to a men's clothing
16       store that we have an agreement with called Sam
17       Michaels, and they're fitted and they go back.
18       And once a suit is in and they get tailored and
19       that's it.
20 Q.    Okay.  Now, if the suit is damaged in some way,
21       at least things happen on the job, you can go get
22       another suit, these people can go get another
23       replacement suit; is that correct?
24 A.    Yes, or have it repaired.
25 Q.    Right, depending on the nature of the -- but they
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1       would be repaired free of cost to the employee,
2       correct?
3 A.    Yes.
4 Q.    Okay.  Have you ever had to have your suits
5       repaired?
6 A.    Yes.
7 Q.    Do you recall ever paying anything for it or no?
8 A.    No.
9 Q.    Okay.  What is your understanding of the dress

10       code for female employees?
11 A.    Female employees are asked to wear conservative
12       dark-colored clothing, a dress, if they are in
13       positions where they will be meeting the public.
14 Q.    Now, you said conservative dark-colored dress.
15       We talking skirts, that sort of thing?
16 A.    Yes.
17 Q.    Okay.  Do you know of any women that you
18       supervise who wear pants?
19 A.    Yes.
20 Q.    You do you have someone?
21 A.    Yes.
22 Q.    Who would that be?
23 A.    That would be Denise, my housekeeper.
24 Q.    And she's not seeing the public?
25 A.    Correct.

Page 23
1 Q.    All right.  So if the women are meeting with the
2       public, interacting with the public, they're
3       wearing these dark colors and a skirt, correct?
4 A.    Yes.
5 Q.    Now, is it the case now that women get a stipend
6       to help with defraying the cost of their
7       clothing?
8 A.    Yes.
9 Q.    Okay.  When did that start?

10 A.    About a year ago.  Somewhere within the last
11       year.
12 Q.    What was your understanding -- were you asked
13       about -- were you consulted in the process that
14       made the decision that women were going to start
15       getting stipends?
16 A.    No.
17 Q.    From whom did you learn of it?
18 A.    Shannon Kish.
19 Q.    What did she say?
20 A.    She said that we are going to start providing a
21       stipend for the ladies to help with their
22       clothing.
23 Q.    And anything else?  Do you recall any other
24       further discussion?
25 A.    No.

Page 24
1 Q.    All right.  Now, going back to the people we were
2       talking about before, do you know how much the
3       drivers are making?
4 A.    I believe --
5 Q.    Go ahead.
6 A.    I believe ten dollars an hour.
7 Q.    Okay.  So they're getting paid the same amount as
8       the administrative assistants or the people that
9       are helping out with the visitations as well?

10 A.    No, the administrative assistant makes more.
11 Q.    Makes more.  Okay.  I'm not talking about full
12       time.  Part time?  Does the part-time
13       administrative assistant make more than the
14       driver?
15 A.    No.  I only have one administrative assistant.
16       She's full time.
17 Q.    Okay.  But you said there's someone who fills in.
18       Sue Harrison?
19 A.    Sue Harrison, yes.
20 Q.    Okay.  She --
21 A.    I'm sorry.  Yes, she would make more.
22 Q.    Okay.  Do you know how much she makes, just
23       offhand or no?
24 A.    I believe $12.50.
25 Q.    All right.  Do you know how the stipend is
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4 Q. Is that your -- you get two suits per year
5 yourself?
6 A. Yes.  Uh-huh.
7 Q. It wears out over time, that sort of thing?
8 A. Absolutely.
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1       up, no.
2 Q.    Now, do you recall if after this incident with
3       Mr. Hamer that he got a new suit or got it
4       repaired?  Do you recall one or the other?
5 A.    He got it repaired.
6 Q.    And for your counseling, was it again a matter of
7       getting a suit repaired?
8 A.    Yes.
9 Q.    How often do you think you've had to do this?

10 A.    Probably twice.
11 Q.    During his entire --
12 A.    Yeah.
13 Q.    -- year and a half or so of employment?
14 A.    Right.
15 Q.    Now, isn't it true that R.G. & G.R. Harris does
16       funerals for people of all kinds of religions or
17       even no particular religion?
18 A.    Yes.
19 Q.    All right.  What kind of nonChristian funerals do
20       you recall directing or participating in?  I'm
21       talking about religious funerals, not people of
22       no observance.
23 A.    We've had an occasion -- are you talking about
24       like a Jewish service?
25 Q.    Jewish or Hindu or any other religion?

Page 42
1 A.    Hindu, Muslim, all -- yeah.
2 Q.    You've done all those?
3 A.    Yes.
4 Q.    Jewish, Hindu and Muslim, and these are at the
5       Livonia facility or do you go out to --
6 A.    Both.  Mostly at the Livonia facility, yes.
7 Q.    Now, do you do anything to prepare for a Jewish
8       funeral?  Is there something -- do the men have
9       to wear yarmulkes or anything like that?

10 A.    Yes.
11 Q.    Yes?
12 A.    Yes.
13 Q.    Are those kept on site or is that something the
14       family provides?
15 A.    The family or church would provide those, the
16       synagogue.
17 Q.    Would give you those things?
18 A.    Yes.  We don't have any on site.
19 Q.    Now, is there anything kept on -- are there any
20       kind of religious objects that are brought out
21       that R.G. & G.R. keeps in storage for certain
22       kinds of funerals?  Like a crucifix for a
23       Catholic funeral?
24 A.    Obviously, yes.  Crucifix, candles, kneeler for
25       Catholic services.

Page 43
1 Q.    And that's kept a Livonia?
2 A.    Yes.
3 Q.    Anything else like that kept at Livonia for
4       different types of funerals?
5 A.    No, not that I can think of.
6 Q.    Now, when the synagogue has -- there's a funeral
7       there for someone who is Jewish, the men are
8       given yarmulkes.  Is there anything else the
9       synagogue provides for this that you can think

10       of?
11 A.    If the deceased is to be dressed in a certain
12       gown, they would provide that, but I can't think
13       of anything else.  And I must tell you that we
14       have done a couple of Jewish funerals over the
15       entire time I've been there.
16 Q.    Fair enough.
17 A.    They generally go to their own directors.
18 Q.    Yeah.  There tends to be the network.  There's
19       been other testimony about it, that yes, it tends
20       to be kind of that way.  So all right.
21                And you also indicated you do these
22       funerals for people who are of no particular
23       religion as well?
24 A.    Yes.
25 Q.    And that's when you would come in to -- usually
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1       that's when your celebrant role would kick in?
2 A.    Correct.
3 Q.    All right.  Do you know of any other celebrants
4       -- licensed celebrants at R.G. & G.R.?
5 A.    Yes.
6 Q.    Who are they?
7 A.    Summer Plosky.
8 Q.    At your Livonia location?
9 A.    Yes.

10 Q.    Anybody else?
11 A.    Tia Macklin was.  She's deceased now.
12 Q.    Anybody else?
13 A.    No.
14 Q.    Have you ever had any discussions about religion
15       with Mr. Rost?
16 A.    Discussions about religion.  No.
17 Q.    Okay.  Has he ever kind of expressed to you in
18       some way that he regards R.G. & G.R. as a
19       Christian business?
20 A.    Sure.  If you read our mission statement, it's
21       pretty obvious that we're a Christian funeral
22       home.
23 Q.    Now, when you talk about the mission statement,
24       is that something on the website?
25 A.    I believe it's in our employee handbook.  At

[1/22/2016] David Cash Pages 41 - 44

19 Q. All right.  What kind of nonChristian funerals do
20  you recall directing or participating in?  I'm
21  talking about religious funerals, not people of
22 no observance.
23 A. We've had an occasion -- are you talking about
24 like a Jewish service?
25 Q.   Jewish or Hindu or any other religion?
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1 A. Hindu, Muslim, all -- yeah.
2 Q. You've done all those?
3 A. Yes.
4 Q. Jewish, Hindu and Muslim, and these are at the
5  Livonia facility or do you go out to --
6 A. Both.  Mostly at the Livonia facility, yes.
7 Q.   Now, do you do anything to prepare for a Jewish
8  funeral?  Is there something -- do the men have
9  to wear yarmulkes or anything like that?

10 A. Yes.
11 Q. Yes?
12 A. Yes.

19 Q.   Now, is there anything kept on -- are there any
20  kind of religious objects that are brought out
21  that R.G. & G.R. keeps in storage for certain
22 kinds of funerals?  Like a crucifix for a
23 Catholic funeral?
24 A. Obviously, yes.  Crucifix, candles, kneeler for
25 Catholic services.
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1       least, I thought it was in some copies of it.
2 Q.    I'm going to show you what was marked as
3 Exhibit 6 during Mr. Rost's deposition.  If you
4       could take as much time as you need to review
5       that, please.
6                Do you recognize this document?
7 A.    I do.
8 Q.    Okay.  Is this the employee manual still covering
9       employees at --

10 A.    It is.
11 Q.    All right.  I have reviewed it.  I do not see any
12       kind of mission statement in that.
13                Is that safe to say there's not a
14       mission statement in there?
15 A.    It is.
16 Q.    All right.  I'm going to show you what was marked
17       a s Exhibit 5 during the same deposition.  Do you
18       recognize this document?
19 A.    I do.
20 Q.    Okay.  Is this the mission statement you were
21       talking about?
22 A.    It is.  I apologize.
23 Q.    No problem at all.  Now, do you know who drafted
24       this mission statement?
25 A.    I do not know who drafted it.

Page 46
1 Q.    Okay.  Now, there are -- so you don't know who --
2       you don't even know if it was drafted by somebody
3       at R.G. & G.R., correct?
4 A.    I do not have -- no, that's correct.
5 Q.    All right.  Okay.  And there are two statements.
6       There is about at the first paragraph "Our
7       mission is to honor God in all that we do as a
8       company and as individuals."  And also there's a
9       biblical verse at the bottom from the gospel

10       according to Matthew.
11                Okay.  Is that the religious part of
12       the -- is that the basis by which you say it's
13       kind of a Christian business?
14 A.    Yes.
15 Q.    Anything else?
16 A.    Well, I happen to know that Tom Rost is a
17       Christian.  I know that he's been affiliated with
18       the church over the years.
19 Q.    Do you have people, to your knowledge, who work
20       at R.G. & G.R. who are not of any particular
21       religious affiliation?
22 A.    Not that I'm aware of.
23 Q.    Okay.  It's certainly something -- you don't ask
24       about someone's religious affiliation or
25       something like that before you hire them?

Page 47
1 A.    Absolutely not.
2 Q.    Okay.  Now, what is your religious observance?
3 A.    I'm a Christian.
4 Q.    What church do you go to?
5 A.    I attend Ward Presbyterian Church.
6 Q.    Where is that located?
7 A.    In Northville.
8 Q.    Now, with respect to -- is there any way that
9       religion is exercised at R.G. & G.R.?  Are there

10       religious activities there?
11 A.    No.
12 Q.    Okay.  No bible studies?
13 A.    No.
14 Q.    Nothing like that.  No meetings for prayer or
15       anything like that?
16 A.    No.
17 Q.    Okay.  Do you -- is there anything that Mr. Rost
18       hands -- provides for the public to take, like
19       devotional books or anything like that that you
20       can recall?
21 A.    He provides The Daily Bread booklet that's
22       sitting on our tables at each one of our
23       locations for people to take if they wish.  Oh,
24       I'm sorry, and our Jesus card.
25 Q.    That's okay.  Yep, and the Jesus card.

Page 48
1 A.    That's what you see.
2 Q.    We've already talked with Mr. Kirkpatrick about
3       this.
4                MR. KIRKPATRICK:  No objection.
5 BY MR. PRICE:
6 Q.    Yeah, to show you this.  We're not going to have
7       it as an exhibit.  This is our Daily Bread here
8       from January, February -- December, January,
9       February.  That's the current one that's out

10       there?
11 A.    I believe so, yes.
12 Q.    And Mr. Rost supplies those?
13 A.    Yes.
14 Q.    All right.  And the next item is the Jesus card.
15       It's been called What Do You See and there's the
16       shadow?
17 A.    Yep.
18 Q.    Is that again provided by Mr. Rost?
19 A.    I don't know.  It's been there forever.  It's
20       been there since I've been there.  I don't know.
21 Q.    Are these available like at the credenza up front
22       where people come in?
23 A.    Yes.
24 Q.    It's something they can take or not take as the
25       mood strikes them?
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8 Q.  Now, with respect to -- is there any way that
9  religion is exercised at R.G. & G.R.?  Are there

10  religious activities there?
11 A. No.
12 Q.   Okay.  No bible studies?
13 A. No.
14 Q.   Nothing like that.  No meetings for prayer or
15  anything like that?
16 A. No.
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1 A.    Sure.
2 Q.    All right.  Can you think of any other ways that
3       Christianity is expressed at R.G. & G.R. apart
4       from the devotional or the Jesus card?
5 A.    If we have a company meal together or a managers
6       meal, Tom will say a -- ask a blessing on the
7       food.
8 Q.    So he'll offer an invocation, kind of a prayer?
9 A.    Offer a blessing.

10 Q.    Offer a blessing.
11                Manager meetings.  Where are these
12       manager meetings you're talking about?
13 A.    Occasionally we will meet as managers to discuss
14       business.
15 Q.    Where are these meetings held?
16 A.    At the Detroit Athletic Club.
17 Q.    And how often would you say they occur?
18 A.    Possibly once a month.  Sometimes more, times
19       less.
20 Q.    And there's a meal there?
21 A.    Yes.
22 Q.    You take a meal and so forth.  All right.
23                And this is just for the managers and
24       Mr. Rost?
25 A.    Yes, with the exception of Shannon Kish.

Page 50
1 Q.    Okay.  The business manager as well?
2 A.    Right.
3 Q.    All right.
4 A.    Right.  And sometimes our prearrangement --
5       whoever's working prearrangements with us will be
6       there as well but not --
7 Q.    It's, like, a pre-need or something like that?
8       Is that what you call it?
9 A.    Pre-need.

10 Q.    Person?  Okay.  But funeral director and
11       embalmers are not brought into it.  They don't
12       come to these meetings?
13 A.    No.
14 Q.    All right.  Now, you also said a company meeting.
15       Is there like a company party or something like
16       that?
17 A.    There is a company dinner once a year.
18 Q.    Dinner.  And when does that happen?
19 A.    In the spring usually.
20 Q.    And if you recall -- and Mr. Rost will offer the
21       blessing at that point too?
22 A.    Yes.
23 Q.    All right.  And do you recall if Stephens ever
24       attended any of these company meetings?
25 A.    Yes.

Page 51
1 Q.    And he just basically asked -- is that a
2       Christian type of prayer, specifically Christian
3       involving Jesus or is it just -- what can you
4       recall about the prayer at the company?
5 A.    You talking about -- oh, as prayer?
6 Q.    Yeah.
7 A.    Generally pretty generic blessing.
8 Q.    Okay, asking God.  Thanking God kind of thing?
9 A.    Sure.

10 Q.    Not necessarily specifically Jesus?
11 A.    Right.  Right.  Yeah, thanking God for blessing
12       our company.
13 Q.    For a good year for the company or something like
14       that?
15 A.    Yes.
16 Q.    Sorry, I didn't mean to talk over you.  I just
17       did that again.
18                MR. PRICE:  Okay.  I'd like to take a
19       break for a minute.
20               (A brief recess was taken.)
21 BY MR. PRICE:
22 Q.    All right.  Just a little bit left here.  Now,
23       when we talked about men getting their suits, if
24       they need to get them repaired, when you told
25       Mr. Hamer to get his suit repaired, was that

Page 52
1       something he went and did right away?
2 A.    Yes.
3 Q.    Okay.  It's important to be presentable given the
4       nature of the work?
5 A.    Yes.
6 Q.    So he could go do that while he was on company
7       time then, correct?
8 A.    Yes.
9 Q.    All right.  Now, you described -- what is the

10       Livonia -- you've described it as a chapel, but
11       how is it decorated?
12 A.    How is it decorated?  I'm sorry.
13 Q.    Yeah.  Does it have Christian symbols hanging in
14       it or anything like that?  Is there any kind of
15       religious decor inside the chapel?
16 A.    There is no Christian decoration in the chapel.
17       It's a nicely decorated building, very warm and
18       comfortable.  Like a home.  Like a person's home
19       would be.
20 Q.    Does it have kind of a living room feel?
21 A.    Yeah.
22 Q.    Family room feel?
23 A.    That's what I mean, yeah.
24 Q.    Okay.
25 A.    Yeah.
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1 Q.    And as -- if it was decorated with some kind of
2       Christian or Catholic symbolism it would be
3       brought out for the funeral part?
4 A.    Exactly.
5 Q.    But otherwise it's kind of the warm family or
6       living room feel?
7 A.    One of our rooms does have a statue of Jesus or
8       Mary statue in it that we use for Catholic
9       funerals.  There's a curtain in front of it most

10       all the time unless it's a Catholic service.
11 Q.    Okay.
12 A.    So that would be, I guess, something that we
13       would bring out, like you said.  Other than that,
14       no.
15 Q.    Pull the curtain in that room as necessary?
16 A.    Right.
17 Q.    There also is a grooming policy set forth I
18       believe in the employee manual.  What is your
19       understanding of the grooming policy for men?
20 A.    That men are supposed to be mostly clean shaven.
21       A moustache neatly groomed is allowable.
22 Q.    Have you ever had to enforce that grooming policy
23       or counsel people on the grooming policy?
24 A.    No.
25 Q.    The men who work for you or at Livonia, are they

Page 54
1       clean shaven?
2 A.    Well, my full-time people are, of course.  There
3       are a couple of part-time men that do have a
4       moustache and, like, maybe very closely-trimmed
5       hair in this lower area.
6 Q.    On the chin?
7 A.    Yeah.
8 Q.    Okay.  And who would those persons be?
9 A.    Bill Condron, one of my drivers.  And my son

10       Daniel.  He doesn't have a moustache but he has a
11       little neatly trimmed --
12 Q.    A chin beard kind of thing?  Okay.
13                MR. PRICE:  Nothing else.
14                       EXAMINATION
15 BY MR. KIRKPATRICK:
16 Q.    All right.  Just a few questions, Mr. Cash.
17                Mr. Price asked you questions.  Is there
18       any prayers that Tom Rost might offer when you
19       were at your meetings?  Do you recall that?
20 A.    Yes.
21 Q.    And I think he was asking is it a generic prayer?
22       Does it have anything to do with Jesus?  Do you
23       recall that conversation?
24 A.    Yes.
25 Q.    Do you know Tom Rost to be a Christian?

Page 55
1 A.    Yes.
2 Q.    And the Christian faith believes in Jesus as the
3       Messiah?
4 A.    Yes.
5 Q.    Okay.  You didn't believe Tom Rost was offering
6       prayers to, say, Allah, do you?
7 A.    No.
8 Q.    How about Confucius?
9 A.    No.

10 Q.    How about Buddah?
11 A.    Nope.
12 Q.    So you believe that when he would offer prayers
13       it's because of his Christian faith?
14 A.    Yes.
15 Q.    Okay.  Derek.  We just talked about Derek,
16       counseling him on his suit, right?  Do you recall
17       that?
18 A.    Yes.  Uh-huh.
19 Q.    Have you had to counsel Derek or any other male
20       employees for wearing what you consider to be
21       female attire?
22 A.    No.
23 Q.    Okay.  Has that ever happened?
24 A.    No.
25 Q.    Okay.  Now, I think there was questions about

Page 56
1       funeral directors and the fact that as a manager
2       you would be the one or the managers would be the
3       one to meet with families and make the
4       arrangements.  Do you recall that?
5 A.    Yes.
6 Q.    Okay.  So funeral directors and embalmers, do
7       they come into contact at all with the public?
8 A.    Oh, sure.
9 Q.    And I think there was testimony about the fact

10       that they would maybe do parking or assist the
11       managers during funerals?
12 A.    Yes.
13 Q.    So are they constantly exposed to the public?
14 A.    Absolutely.
15 Q.    Is that why they're required to wear a suit?
16 A.    Yes.  We want all of our men to.
17 Q.    Are you currently wearing the uniform for male
18       funeral directors?
19 A.    I am.
20 Q.    Okay.  It's a navy blue suit with a maroon tie
21       and white shirt?
22 A.    Yes.
23 Q.    Would that be accurate to say?
24                Okay.  Are there currently any female
25       funeral directors at Harris?
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7 A. One of our rooms does have a statue of Jesus or
8  Mary statue in it that we use for Catholic
9 funerals.  There's a curtain in front of it most

10 all the time unless it's a Catholic service.
11 Q. Okay.
12 A. So that would be, I guess, something that we
13 would bring out, like you said.  Other than that,
14 no.
15 Q.   Pull the curtain in that room as necessary?
16 A. Right.
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1      review that, please.
2                MR. KIRKPATRICK:  The date was 11/12, so I
3      know there were two days of depositions.
4                MR. PRICE:  It would have had to have been.
5                MR. KIRKPATRICK:  So he was first.
6 Q.   (By Mr. Price) Do you recognize this document?
7 A.   I do.
8 Q.   Okay.  What is this?
9 A.   It's the employee's handbook.

10 Q.   Okay.  Now, is this the employee handbook that was in
11      effect during your entire tenure at R.G. & G.R.?
12 A.   Yes, it was.
13 Q.   All right.  Were you responsible for enforcing any
14      aspects of the handbook?
15 A.   Yes.
16 Q.   What were you responsible for enforcing?
17 A.   Just making sure that all employees met the dress
18      codes, just all aspects of the employee handbook.
19 Q.   Now, there's basically two aspects to it.  There is a
20      dress code for men and also there's one for women.
21      What was your understanding what the dress code for men
22      was?
23 A.   The dress code for men was pretty straightforward, dark
24      blue suits.  They were actually furnished by the
25      company.

Page 18
1 Q.   It also would come with a tie, correct?
2 A.   Correct.
3 Q.   Now, who would be responsible -- who would be required
4      to wear the suits?
5 A.   All of the funeral directors.
6 Q.   What about assistant funeral directors?
7 A.   Assistant funeral directors, yes, they were.
8 Q.   All right.  All the embalmers?
9 A.   Yes.

10 Q.   All the managers?
11 A.   Correct.
12 Q.   Anybody else that you can think of who would have to
13      wear a suit?
14 A.   Anyone that was employed by the company.
15 Q.   Any of the male employees?
16 A.   All of the male employees were.
17 Q.   Okay.  Now, how did you get the suits?
18 A.   They were actually furnished, there was a tailor in
19      Farmington Hills.  You would go there, you would get
20      measured, and in about two weeks they'd call and they'd
21      be ready.
22 Q.   Now, my understanding is -- and correct me if I'm
23      wrong -- that these suits would be gradually replaced
24      as they wore out?
25 A.   That is correct.

Page 19
1 Q.   How often would you say that you, yourself, would need
2      to get a replacement suit?
3 A.   I would say personally every nine months to a year.
4 Q.   Now, did you have any understanding of how often
5      Stevens would go through a suit at this time?  Would it
6      be more or less?
7 A.   I wouldn't really have any knowledge of that.
8 Q.   All right.  But for yourself personally every nine to
9      twelve months?

10 A.   Nine to twelve months, yes.
11 Q.   Do you know how much these suits cost?
12 A.   I don't.
13 Q.   Now, at any point during your tenure were women given a
14      clothing allowance to purchase clothing?
15 A.   I'm not aware of that.
16 Q.   Okay.  When was your last day at R.G. & G.R., if you
17      can recall?
18 A.   It was June, I'm going to say June 30th, '13.
19 Q.   2013?
20 A.   2013.
21 Q.   Okay.  About a year and a half -- you said year and a
22      half?
23 A.   Yes.
24 Q.   Okay.  What was your understanding of the female dress
25      code?

Page 20
1 A.   They were required to wear conservative dark clothing.
2 Q.   Anything else you can think of, any other limitations?
3      Could they wear pant suits or did they have to wear
4      skirts?
5 A.   I believe it was skirts.
6 Q.   Okay.  And during the time you were there, they were
7      responsible for providing their own clothing?
8 A.   I believe so, yes.
9 Q.   Okay.  You don't recall any women going out to get

10      clothing on the company's -- or being issued checks on
11      behalf of the company?
12 A.   I'm not aware of that.
13 Q.   Okay.  Who did you supervise or who was working at the
14      Garden City facility while you were there, while you
15      and Stevens were both there?
16 A.   For office staff we had two women that worked in the
17      office, Dolly and Sharon.  Then there was myself and
18      Anthony.  We had Michelle who would do hair, cleaning,
19      and also worked visitations.
20 Q.   I want to just back up a little bit.  You were still
21      employed when Stevens's employment terminated, correct?
22 A.   Correct.
23 Q.   Okay.  So if I tell you this, that -- and I don't think
24      it would be disputed -- Stevens was still working
25      through July of 2013, so would it be safe to say that
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1 Q.   How often would you say that you, yourself, would need
2  to get a replacement suit?
3 A.   I would say personally every nine months to a year.
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1 A.   I don't recall any reaction.
2 Q.   Okay.  What was your reaction to the firing?
3 A.   I don't recall really having a reaction.
4 Q.   Nothing at all?
5 A.   I was -- I was just surprised by the whole thing, but
6      in terms of reaction to the actual firing, I didn't
7      really have any feelings one way or the other.
8 Q.   Okay.  What about when you heard the reason that
9      Stevens wanted to present as female and work as a

10      female, what was your reaction to that?
11 A.   When I heard that he wanted to do that?
12 Q.   Yes.
13 A.   Shock.
14 Q.   Shock.  How so?  Why was it prompted by shock?  Just
15      out of the blue?
16 A.   I had absolutely no inkling whatsoever.
17 Q.   So it was just the nature that it just was -- it had
18      come out of left field so to speak?
19 A.   Exactly.  Totally -- totally out of the blue.
20 Q.   Any other reason you would have been shocked by that?
21 A.   No.
22 Q.   You said you also discussed it with other managers.
23      Which other managers did you discuss Stevens's firing?
24 A.   David Cash and David Kowalewski.
25 Q.   What was the context of that with Mr. Cash?

Page 30
1 A.   Just discussing, you know, did you know about this and
2      just we would talk basically every day discussing
3      things about the office appointments, things like that,
4      and so it was just brought up in general conversation.
5 Q.   Do you recall them saying anything?
6 A.   No.
7 Q.   Was there shock?  Did they express any shock?
8 A.   Yes.
9 Q.   Okay.  And was this shock about Stevens's proposal to

10      come to work --
11 A.   I think the shock was that nobody saw that or realized
12      it was coming.
13 Q.   Did you ever hear any negative reaction to the idea of
14      Stevens presenting as female and working?
15 A.   I did not.
16 Q.   Okay.  Did you have any kind of negative feelings about
17      the idea of Stevens presenting as a woman?
18 A.   Yes.
19 Q.   What were they?
20 A.   I just felt it would have been difficult with our
21      female staff.
22 Q.   Okay.  It would have been difficult for Stevens working
23      alongside the female staff?
24 A.   Yes.
25 Q.   Okay.  Anything else?
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1 A.   No.
2 Q.   Did you ever discuss that, your concern that it would
3      have been difficult with female staff with anyone at
4      R.G. & G.R.?
5 A.   No.
6 Q.   Were you ever asked about your opinion of Stevens
7      presenting as a female by anybody at R.G. & G.R.?
8 A.   Tom Rost.
9 Q.   Okay.  What did he ask you?

10 A.   Tom had just asked me my thoughts and opinions on
11      things.
12 Q.   Okay.  What specifically did he say with respect to
13      Stevens?
14 A.   Did I know about it and that was basically it.
15 Q.   He didn't ask you anything else about it?
16 A.   None.
17 Q.   Do you recall ever discussing it with anybody else,
18      Stevens's proposal with anybody else at R.G. & G.R.?
19 A.   No, I did not.
20 Q.   When roughly did Mr. Rost ask you about this?  Was it
21      after the -- how soon after the firing?
22 A.   I'm trying to think of the timeline.  It would have
23      probably been right after it happened.
24 Q.   Within a few days, is that safe to say?
25 A.   Within a day.
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1 Q.   Within a day?
2 A.   Within a day.
3 Q.   Okay.  Did you ever hear that there had been a letter
4      that Stevens had prepared and submitted?
5 A.   I did not until afterwards.
6 Q.   Okay.  Did you ever see the letter?
7 A.   I did not.
8 Q.   All right.  Did you ever hear anything -- other than
9      what you've already said, did you ever hear anything

10      negative about Stevens's proposal to present as a woman
11      from anybody at R.G. & G.R.?
12 A.   None whatsoever.
13 Q.   All right.  Now, it's my understanding that R.G. &
14      G.R., at least at the time you were employed and since,
15      conducts funerals for people of any religion or none;
16      is that correct?
17 A.   We do.
18 Q.   What kind of non-Christian funerals were done by
19      R.G. & G.R. while you were there?
20 A.   We did Muslim services, we did Sikh funerals, we did
21      Buddhist, and that's all I recall.
22 Q.   What about Hindu?
23 A.   Hindu, yes.
24 Q.   You also did funerals for people with no particular
25      religious affiliation as well?
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18 Q.   What kind of non-Christian funerals were done by
19  R.G. & G.R. while you were there?
20 A.   We did Muslim services, we did Sikh funerals, we did
21 Buddhist, and that's all I recall.
22 Q.   What about Hindu?
23 A.   Hindu, yes.
24 Q.   You also did funerals for people with no particular
25  religious affiliation as well?
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1 A.   That is true.
2 Q.   All right.  Now, when you did a Sikh funeral, for
3      instance, was that done at the temple at Gurdwara or
4      was that done at R.G. & G.R.?
5 A.   It depended on the family.
6 Q.   It could be either way?
7 A.   I actually did some that were actually held in their
8      homes.
9 Q.   Okay.  Would that be the same -- would it be the same

10      family decision, you could have a Muslim funeral in
11      someone's home as well or were those more --
12 A.   Again, it just depended on the family and how strong
13      they were in their beliefs.  Most of the Muslim
14      services we had were held in the funeral home itself.
15 Q.   Okay.  What about the Hindu funerals, was it the same
16      kind of thing?
17 A.   Yes.
18 Q.   Same as the Muslim thing?
19 A.   Yes.
20 Q.   Buddhist?
21 A.   Yes.
22 Q.   Now, when you were talking about Buddhist, would that
23      be -- there's been discussions in other depositions
24      serving like the Chinese community?
25 A.   Uh-huh.

Page 34
1 Q.   Would that be the case with the Buddhist ones?
2 A.   Well, when you say serving the Chinese community, there
3      are a lot of Chinese Christians, a lot of Chinese
4      Buddhists.  It just depends on their particular beliefs
5      and religion.
6 Q.   Okay.  So when you hear Chinese, it could be Buddhist,
7      Christian --
8 A.   Chinese doesn't necessarily to me denote a specific
9      religion.

10 Q.   All right.  Fair enough.  How often would you say you
11      did in home funerals per year?
12 A.   It was relatively rare.  I would say maybe two,
13      possibly three in a year.
14 Q.   Now, there's been -- when it's held in R.G. & G.R.,
15      it's been in previous depositions kind of described as
16      sort of like a living room area, it's called a chapel,
17      but it kind of has a living room feel; is that
18      accurate?
19 A.   That is correct, yes.
20 Q.   Now, what kind of religious symbols or items are in the
21      chapel full time?
22 A.   Depending on the chapel, we do serve a lot of Christian
23      families.  There are crucifixes for families that are
24      Catholic, crosses for Christians that are not
25      Catholic.  We would have publications called the Daily
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1      Bread that people would pick up.  If we had Jewish
2      services, we would have Jewish articles, menorahs.  We
3      would wear yamakas out of deference to their religious
4      beliefs.
5 Q.   So is it safe to say with respect to, for instance, the
6      menorah or the cross or the crucifix, these would be
7      brought out for use during those funerals, correct?
8 A.   Correct.
9 Q.   Okay.  And they would be stored when they were not

10      being used for funerals?
11 A.   Correct.
12 Q.   You mentioned the Daily Breads.  Was that something
13      that was out full time?
14 A.   That is.
15 Q.   Where is that placed?
16 A.   Usually we had those setting out in the lobby area on
17      one of the credenzas or tables.
18 Q.   If a client wants to take one or if a family member
19      wants to take one, it's available but it's just
20      offered --
21 A.   It is.
22 Q.   -- but it's not mandatory or not inserted in stuff
23      given to families?
24 A.   No.  They are for those that desire it.
25 Q.   All right.  Do you have any understanding of what
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1      Mr. Rost's religious views are?
2 A.   I understand that he is Baptist.
3 Q.   Did you have any -- did you ever have any discussions
4      about religion with Mr. Rost?
5 A.   None.
6 Q.   Did he ever tell you that or ever express any that he
7      wanted to run R.G. & G.R. on Christian or Baptist
8      principles?
9 A.   Not specifically.

10 Q.   What do you mean by that?
11 A.   I never heard him say he was going to run it on
12      Christian principles.
13 Q.   Okay.  Did he say about running it on any kind of
14      religious principles at all?  Did he mention that,
15      wanting to run the business on religious principles?
16 A.   I don't recall any conversation of that effect.
17 Q.   Okay.  Apart from the Daily Breads that are out, are
18      there any kind of other -- first of all, are the Daily
19      Breads kind of a Christian devotional pamphlet?  Is
20      that safe to say?
21 A.   I would say they could be for any faith.  They don't
22      quote scripture but they're inspirational.
23 Q.   So you reviewed these yourself?  You took a look at a
24      couple of them?
25 A.   There were times where I would look at them, yes.
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1 Bread that people would pick up.  If we had Jewish
2 services, we would have Jewish articles, menorahs.  We
3  would wear yamakas out of deference to their religious
4 beliefs.

20 Q.   Now, what kind of religious symbols or items are in the
21 chapel full time?
22 A.   Depending on the chapel, we do serve a lot of Christian
23 families.  There are crucifixes for families that are
24 Catholic, crosses for Christians that are not
25  Catholic.  We would have publications called the Daily

1 A.   That is true.
2 Q.   All right.  Now, when you did a Sikh funeral, for
3 instance, was that done at the temple at Gurdwara or
4 was that done at R.G. & G.R.?
5 A.   It depended on the family.
6 Q.   It could be either way?
7 A.   I actually did some that were actually held in their
8 homes.
9 Q.   Okay.  Would that be the same -- would it be the same

10  family decision, you could have a Muslim funeral in
11 someone's home as well or were those more --
12 A.   Again, it just depended on the family and how strong
13  they were in their beliefs.  Most of the Muslim
14 services we had were held in the funeral home itself.
15 Q.   Okay.  What about the Hindu funerals, was it the same
16 kind of thing?
17 A.   Yes.
18 Q.   Same as the Muslim thing?
19 A.   Yes.
20 Q.   Buddhist?
21 A.   Yes.
22 Q.   Now, when you were talking about Buddhist, would that
23 be -- there's been discussions in other depositions
24  serving like the Chinese community?
25 A.   Uh-huh.
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1 Q.   Would that be the case with the Buddhist ones?
2 A.   Well, when you say serving the Chinese community, there
3 are a lot of Chinese Christians, a lot of Chinese
4 Buddhists.  It just depends on their particular beliefs
5 and religion.
6 Q.   Okay.  So when you hear Chinese, it could be Buddhist,
7 Christian --
8 A.   Chinese doesn't necessarily to me denote a specific
9 religion.
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Page 3
1 Plymouth, Michigan
2 January 21, 2016
3 9:29 a.m.
4 -   -   -
5 -MATTHEW ROST-
6      called as a witness, being first duly sworn, was
7      examined and testified as follows:
8 EXAMINATION
9 BY MR. PRICE:

10 Q.    Good morning, Mr. Rost.
11 A.    Good morning.
12 Q.    My name is Dale Price.  I'm an attorney with the
13       Equal Opportunity Employment Commission out of
14       Detroit.
15 A.    Uh-huh.
16 Q.    Here today to take your deposition.
17 Have you ever been deposed before?
18 A.    No.
19 Q.    Okay.  I'm just going to give you some ground
20       rules about it, and one of my favorites, because
21       I find myself doing this, if you can at all
22       possible do so, make your answer verbal.  I
23       understand that you're saying yes or no.
24 A.    Right.
25 Q.    And one of my favorite words is uh-huh, but I may

Page 4
1       ask you to clarify if that's a yes or no.
2 A.    All right.
3 Q.    I'm not trying to be rude, but what's going to
4       happen is she's going to turn this into a paper
5       transcript.
6 A.    All right.
7 Q.    Likewise, if you do not understand my questions,
8       which is completely understandable, please ask me
9       and I'll try to rephrase it.

10 A.    All right.
11 Q.    If you need to take a break we can do that.  I
12       don't anticipate this to be a very long
13       deposition, but we're not trying to turn it into
14       some kind of endurance contest.
15 A.    Okay.
16 Q.    It is being taken under oath, as you know.  It
17       can be used for anything under the Federal Rules.
18       If necessary as a substitute for courtroom
19       testimony too, so --
20 A.    Uh-huh.
21 Q.    -- with that in mind, could you please state your
22       full name for the record?
23 A.    Matthew Thomas Rost.
24 Q.    What is your date of birth?
25 A.    September 11, '72.
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1                THE WITNESS:  Yes.
2 BY MR. PRICE:
3 Q.    Okay.  When was this, do you recall?
4 A.    I believe -- I mean, I didn't come out and ask if
5       the person was gay.
6 Q.    Sure.  Fair enough.
7 A.    But I believe that the person that we had
8       employed for 40 years was gay.
9 Q.    Okay.  What role was that person in?

10 A.    Licensed funeral director.
11 Q.    Okay.  When did the person stop working there, if
12       you can recall?
13 A.    12 years ago.
14 Q.    So back in 2002 -- sorry, 2004?
15 A.    Probably earlier than that.
16 Q.    Probably before then?
17 A.    Uh-huh.
18 Q.    Okay.  Do you recall that person's name?
19 A.    Uh-huh.
20 Q.    Who is it?
21 A.    Dave Sosnowski.
22 Q.    That person retired?
23 A.    He was let go.
24 Q.    He was let go.  Why was he let go, do you recall?
25 A.    I think it had to do with making a family upset.

Page 34
1       I don't know what it was about.
2 Q.    Okay.
3 A.    But it had to do with confrontation with a family
4       that we served.
5 Q.    You don't recall any more details than that?
6 A.    No.
7 Q.    All right.  And your father made that decision to
8       let him go?
9 A.    The manager at that time or my father.

10 Q.    Okay.  Do you recall who the manager was?
11 A.    That was Richard Kumert.
12 Q.    Do you have an understanding of what insurance
13       coverage is available through -- provided to
14       employees at R.G. & G.R. Harris?
15 A.    No.
16 Q.    All right.  Do you yourself have coverage through
17       R.G. & G.R. Harris?
18 A.    Yes.
19 Q.    Okay.  Do you know the provider?
20 A.    It was Blue Cross but not anymore.
21 Q.    United Health Care?
22 A.    Yeah, United.
23 Q.    All right.  After Stephens was fired, was
24       there -- do you recall participating in any
25       discussions with Stephens with anyone at R.G. &
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1       G.R. Harris?
2 A.    Sure.
3 Q.    Okay.  Whom did you -- what was the nature of the
4       discussions after the fire?
5 A.    That we were sad to see him go and we wished he
6       wouldn't have made that decision.
7 Q.    Who did you have this discussion with?
8 A.    Other managers.
9 Q.    Okay.  Dave Cash?

10 A.    Uh-huh.
11 Q.    Yes?
12 A.    Yes.
13 Q.    David -- is it Kowalewski?
14 A.    Yes.
15 Q.    All right.  Anybody else?
16 A.    No.
17 Q.    You ever discuss it with your father
18       posttermination?
19 A.    No.
20 Q.    Just take a second.  Is there any significance
21       for the card there?
22 A.    No.  I just had it out in case you were going to
23       ask me the address.
24 Q.    Okay.  Could you -- actually, could we have the
25       address for the Detroit?

Page 36
1 A.    Sure.
2 Q.    Or maybe it would be easier to make it an
3       exhibit?
4                MR. KIRKPATRICK:  Just provide it, yeah,
5       whatever you want to do.
6                MR. PRICE:  Okay.  Actually, why don't I
7       just -- thank you for giving it to me.
8                For the record, he's given me a copy of
9       his business card.

10                MR. KIRKPATRICK:  There's no trade
11       secrets on there, is there Matt?
12                THE WITNESS:  No.
13 BY MR. PRICE:
14 Q.    Some last followups.
15                At the Detroit facility that you
16       supervised, are there any kind of -- you've
17       already told me you kind of do funerals for
18       whatever religion or none?
19 A.    Yes.
20 Q.    Are there, like, objects that are kept there like
21       a crucifix for a Catholic funeral or yarmulkes
22       for a Jewish funeral or anything like that that
23       are brought out for the funeral?
24 A.    For Catholic folks we provide a Catholic setup
25       which would include a crucifix.
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20 Q.   Are there, like, objects that are kept there like
21 a crucifix for a Catholic funeral or yarmulkes
22 for a Jewish funeral or anything like that that
23  are brought out for the funeral?
24 A. For Catholic folks we provide a Catholic setup
25 which would include a crucifix.
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2 SOUTHERN DIVISION
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1 Plymouth, Michigan
2 January 22, 2016
3 10:56  a.m.
4 -   -   -
5 -WENDY McKIE-
6      called as a witness, being first duly sworn, was
7      examined and testified as follows:
8 EXAMINATION
9 BY MR. SHULTZ:

10 Q.    Ms. McKie, my name is Miles Shultz, and I
11       represent the EEOC, the Equal Employment
12       Opportunity Commission.  This deposition is being
13       taken with respect to a lawsuit filed by the EEOC
14       against R.G. & G.R. Harris Funeral Homes pending
15       in the Eastern District of Michigan.
16 Are you aware of that lawsuit?
17 A.    Yes.
18 Q.    And the deposition testimony that you're about to
19       give will be subject to the same oath and the
20       same penalties of perjury that would apply if you
21       were in court giving testimony in front of a
22       judge or a jury.
23 Do you understand that?
24 A.    Yes.
25 Q.    The court reporter just administered an oath to

Page 4
1       you and you are obligated to give your best, most
2       accurate and most truthful responses to my
3       questions.
4 Do you understand that?
5 A.    Yes.
6 Q.    Is there anything about your physical, mental or
7       emotional health today that would in any way
8       interfere with your ability to give accurate and
9       honest testimony?

10 A.    No.
11 Q.    If you answer a question, I will have the right
12       to assume and act as though you understood it.
13       Will you agree to let me know if you do not
14       understand a question or if you need to me to
15       clarify?
16 A.    Yes.
17 Q.    If I ask a question -- if the question that I ask
18       you requires that you give an estimate or
19       recollection that may not be crystal clear, I'm
20       still entitled to hear whatever your recollection
21       may be.
22 Do you understand that?
23 A.    Yes.
24 Q.    You understand that it would be untruthful to say
25       that you don't recall if, in fact, you do have
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1 Q.    And what did she say about the check?
2 A.    It was clothing allowance.
3 Q.    Do you have any -- scratch that.
4                Can you describe the effect of the $150
5       annual clothing stipend on your ability to
6       purchase work clothes?
7 A.    Can you -- I don't understand what you're asking
8       me.
9 Q.    Essentially how does receiving $150 every year

10       help you to buy work clothes?
11 A.    How does it help me buy work clothes?
12 Q.    How much work clothes have you been able to
13       purchase because of the $150 annual stipend?
14 A.    Do you want to know what I've purchased?  How
15       much has it helped me?  Oh, goodness.  It's
16       helped.
17 Q.    What have you been able to purchase with $150?
18 A.    Tights, shoes.
19 Q.    You make these purchases during your own personal
20       time and not on company time, correct?
21 A.    Correct.
22 Q.    Do you have any sense of the relative
23       relationship between the $150 annual stipend you
24       receive versus the two suits that full-time men
25       receive or the one suit that part-time men
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1       receive?
2 A.    Repeat that one more time.
3 Q.    How does -- do you have any understanding of how
4       the $150 annual stipend relates to the suit
5       allowance that R.G. & G.R. provides for its male
6       employees?
7 A.    No.
8 Q.    How did you feel when you learned you were going
9       to be getting a clothing allowance?

10 A.    I said thank you.  Grateful.
11 Q.    You were grateful?
12 A.    Yes.
13 Q.    Did you have any feeling regarding the men
14       receiving suits from R.G. & G.R. and the women
15       not receiving any clothing allowance or any
16       clothes provided by R.G. & G.R. prior to the
17       allowance being implemented?
18 A.    No.  I was fine.
19 Q.    So it didn't bother you that the men received
20       suits and you had received nothing?
21 A.    No.
22 Q.    And why didn't it bother you?
23 A.    I think at one point in time I didn't need a man
24       -- or the money to help with that.
25 Q.    Do you have any understanding of why it's $150?
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1 A.    No, I don't.
2 Q.    Has Tom Rost ever discussed his religious beliefs
3       with you?
4 A.    No.
5 Q.    Has anyone at R.G. & G.R. ever discussed their
6       religious beliefs with you?
7 A.    No.
8 Q.    Have you ever discussed your religious beliefs
9       with anyone at R.G. & G.R.?

10 A.    No.
11 Q.    Tom Rost has never asked you to participate in a
12       bible study --
13 A.    No.
14 Q.    -- or a prayer?
15 A.    No.
16 Q.    Do you know of Tom Rost's religious affiliation
17       if he has one?
18 A.    I know he attends church.
19 Q.    Do you know what church he attends?
20 A.    If I thought long enough maybe I could think of
21       it.  I know we have some people we've handled
22       through the funeral home, but I don't know if
23       that's his church, per se, he attends on a
24       regular basis.  No, I do not.
25 Q.    So I'm understanding your answer clearly you've
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1       had clients come in who came to R.G. & G.R.
2       because they went to church with Tom?
3 A.    Yes or seen him there.
4 Q.    Could you describe what your work schedule is for
5       R.G. & G.R.?
6 A.    8:30 to five usually.
7 Q.    Monday through Friday.
8 A.    Saturday, some Sundays.
9 Q.    Monday through Saturday?

10 A.    Correct.
11 Q.    So you work six days a week?
12 A.    Correct.
13 Q.    So you work more than 40 hours a week?
14 A.    Oh, yes.
15 Q.    You receive time and a half for anything --
16 A.    Correct.  I'm hourly.
17 Q.    -- you work over 40?
18                Do you have health insurance through
19       R.G. & G.R.?
20 A.    Yes, I do.
21 Q.    Do you know who the provider is?
22 A.    Yes.
23 Q.    Who is it?
24 A.    Home Health Care?  I don't know.  I believe it's
25       called -- I'm sorry.  After I said yes, I'm
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8 Q.   Have you ever discussed your religious beliefs
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1       picturing my card.  It's in my purse.
2 Q.    Does R.G. & G.R. provide funeral services for
3       families who are not Christian?
4 A.    Yes.
5 Q.    So families of other faiths other than Christian
6       and who have no religious affiliation?
7 A.    Yes.
8 Q.    In your -- from your multitude of duties that you
9       perform, one of them is preparing for funerals

10       and visitations?
11 A.    Uh-huh.  Yes.
12 Q.    Do you help with putting religious objects in the
13       various locations regarding the faiths of the
14       various clientele that R.G. & G.R. services?
15 A.    If the family asks only.
16 Q.    Could you describe what sort of religious
17       artifacts you would place in the locations?
18 A.    A kneeler if the family asks for one.  In our
19       Detroit chapel you open the curtains, Jesus is
20       there.  I'm sorry.  A statue is shown.
21 Q.    There's a Jesus statue behind curtains at the
22       Detroit location?
23 A.    Yes.  Yes.
24 Q.    And you would open the curtains?
25 A.    Correct, if family asked.

Page 30
1 Q.    Okay.
2 A.    Family asks for -- whatever the family basically
3       would ask for, whether it's candles, incense,
4       just different -- you get a large variety of
5       different funerals.
6 Q.    Your daughter Daytona --
7 A.    Yes.
8 Q.    -- does she receive a clothing stipend?
9 A.    Yes.

10 Q.    Do you know how much she receives?
11 A.    I don't know the exact amount.  I know it's not
12       as much as mine.
13 Q.    Okay.  So it's less than a $150 but you're not
14       sure how much it is?
15 A.    Correct.
16                MR. SHULTZ:  Could you give us a second,
17       Joel?
18               (A brief recess was taken.)
19 BY MR. SHULTZ:
20 Q.    I'd like to go back to the religious equipment
21       that is used for the funerals and visitations.
22 A.    Okay.
23 Q.    What sort of nonChristian religious equipment is
24       used, do you know?
25 A.    NonChristian?
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1 Q.    For --
2 A.    Or nonreligious just in general?
3 Q.    Either.
4 A.    A podium, microphone.
5 Q.    Equipment that has a religious connotation,
6       though, so --
7 A.    I'm sorry, I don't know of any nonreligious
8       things.  Or I'm -- if it's nonreligious we
9       wouldn't put it out there.

10 Q.    Yeah.  Sorry.  I was maybe a little confusing.
11                So you testified a kneeler for a
12       Catholic funeral or a crucifix?
13 A.    If they don't ask for that then it's not in sight
14       or view.
15 Q.    Correct.  Do you place any objects for a Hindu
16       funeral or a Muslim funeral?
17 A.    If asked, yes.
18 Q.    If asked.  Okay.  So there are nonChristian
19       religious equipment that you've used?
20 A.    Oh, yes.
21 Q.    Sorry.  I was a little confusing, but I think we
22       cleared that up.
23                So depending on the client request, you
24       would place other religious equipment that's not
25       Christian --
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1 A.    That's not Christian, correct.
2 Q.    -- in the chapel?
3                And to go back to the clothing
4       discussion, I'd just like to get an idea of what
5       you usually spend on your work outfits.  So you
6       testified --
7 A.    Twenty years old.  No, I'm joking.
8 Q.    -- you testified you bought, like, tights and
9       shoes.  What do you typically spend on shoes?

10 A.    For one pair?
11 Q.    Well, let's start with concrete and then move
12       more abstract.  So the shoes that you're wearing
13       right now, how much did that cost you?
14 A.    45.
15 Q.    Is that typical --
16 A.    It was a good sale.
17 Q.    -- $45 range?
18                Good sale.  So what is the range you
19       usually spend for work shoes, do you know?
20 A.    About 45, 60.
21 Q.    How about skirts?
22 A.    Always look for a good sale.  A range in pricing
23       ten to 20.
24 Q.    How much do you spend on -- are you wearing a
25       skirt right now?
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1 Q.    You started, like, in the late nineties, right?
2 A.    Correct.
3 Q.    Was it within the first few years of you starting
4       R.G. & G.R.?
5 A.    I would say about -- probably about five.
6 Q.    Okay.
7 A.    And then brought up again.  More than once.
8 Q.    So somewhere in 2003-ish?
9 A.    I guess.  Yes.

10 Q.    So the period of time between 2003 when R.G. &
11       G.R. decided it couldn't provide suits to the
12       women and the -- between that period of time of
13       R.G. & G.R.'s decision not to provide suits to
14       women and providing the clothing allowance, there
15       was neither a clothing allowance or suits
16       provided to women for that decade?
17 A.    I would say the discussion of it back then wasn't
18       as -- we did look at some things, but it wasn't
19       as detrimental, like, or, you know, it wasn't --
20       we did discuss it again after that.  I think some
21       of us weren't interested at all in it.
22 Q.    In having --
23 A.    Correct.
24 Q.    -- a uniform suit that is worn?
25 A.    Correct.  Correct.

Page 42
1 Q.    But irregardless, the only clothing benefit
2       you've ever received just started the last couple
3       of years with this clothing allowance?
4 A.    Correct.
5 Q.    I have nothing further.
6                MR. KIRKPATRICK:  Thank you.
7          (Deposition concluded at 11:55 a.m.)
8                        -   -   -
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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1                  CERTIFICATE OF NOTARY
2 STATE OF MICHIGAN   )
3                     ) SS
4 COUNTY OF OAKLAND   )
5
6         I, Laurel A. Jacoby, a Notary Public in and for
7 the above county and state, do hereby certify that the
8 above deposition was taken before me at the time and
9 place hereinbefore set forth; that the witness was by

10 me first duly sworn to testify to the truth and nothing
11 but the truth; that the foregoing questions asked, and
12 the answers given by the witness were duly recorded by
13 me and reduced to computer transcription; that this is
14 a true, full and correct transcript so taken; and that
15 I am not related to, nor of counsel to either party,
16 nor interested in the event of this cause.
17
18
19
20 __________________________________
21 Laurel A. Jacoby, CSR-5059, RPR
22 Notary Public
23 Oakland County, Michigan
24
25 My Commission Expires:  September 1, 2018
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1 Plymouth, Michigan
2 January 21, 2016
3 10:44 a.m.
4 -   -   -
5 -DAVID KOWALEWSKI-
6      called as a witness, being first duly sworn, was
7      examined and testified as follows:
8 EXAMINATION
9 BY MR. SHULTZ:

10 Q.    Hi, David.  My name is Miles Shultz.  We met a
11       second ago.  But for the record, I represent the
12       Equal Employment Opportunity Commission, and this
13       deposition is being taken with respect to a
14       lawsuit filed by the EEOC against R.G. & G.R.
15       Harris, Inc. that's pending in the Eastern
16       District of Michigan.
17 Are you aware of that lawsuit?
18 A.    Yes.
19 Q.    And the deposition testimony you're about to give
20       will be subject to the same oath and same
21       penalties of perjury that would apply if you're
22       in court giving testimony in front of a judge or
23       jury.
24 Do you understand that?
25 A.    Yes.

Page 4
1 Q.    The court reporter has just administered an oath
2       to you and you are obligated to give your best
3       and most accurate and most truthful responses to
4       my questions.  Do you understand?
5 A.    Yes.
6 Q.    Is there anything about your physical, mental,
7       emotional health today that would in any way
8       interfere with your ability to give accurate and
9       honest testimony?

10 A.    No.
11 Q.    If you answer a question I will have the right to
12       assume and act as though you understood it.  Will
13       you agree to let me know if you don't understand
14       a question?
15 A.    Yes.
16 Q.    If you need me to repeat or clarify a question,
17       will you let me know?
18 A.    Yes.
19 Q.    If the question that I ask you requires you to
20       give an estimate or a recollection that may not
21       be crystal clear, I'm still entitled to hear
22       whatever your recollection may be.
23 Do you understand that?
24 A.    Yes.
25 Q.    And do you understand that it would be an
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1       roughly about a few years ago.
2 Q.    What does a counselor do?
3 A.    Basically meets with the families at our
4       cremation society, Cremation Society of Michigan.
5       And he also met with funeral home families as
6       well occasionally in my absence.
7 Q.    What's the difference between a funeral director
8       and a counselor?
9 A.    He's not licensed.

10 Q.    Okay.
11 A.    A funeral director is.
12 Q.    What does a funeral director do that he can't do?
13 A.    Take a funeral to a cemetery and embalm a body.
14 Q.    And Dan -- I can't read my handwriting.
15 A.    Kozlauskos.
16 Q.    Kozlauskos.
17 A.    He was a runner as well.
18 Q.    When was he terminated?
19 A.    Roughly, just going by memory, probably soon
20       after Maruta, so roughly four and a half years
21       ago.
22 Q.    Do you remember why?
23 A.    We had some issues with him.  I'm trying to think
24       what it was.  I think just some of the things he
25       had said to some hospice nurses and some nurses.

Page 22
1       Nothing that derogatory but just not
2       professional, and it got back to us and we just
3       didn't want that associated with us, the lack of
4       professionalism.
5 Q.    Did you ever fire anybody for violating the dress
6       code?
7 A.    No.
8 Q.    Do you understand what I mean by dress code?
9 A.    If you'd like to explain it.

10 Q.    Well, what is R.G. & G.R. Harris's dress code
11       policy?
12 A.    Well, for the males it's a suit and tie.  And
13       then for the females it's no slacks, a skirt, a
14       blouse and a jacket.  A professional, I guess,
15       business attire.
16 Q.    And you're wearing the suit today?
17 A.    Yes, I am.
18 Q.    And this is provided to you by R.G. & G.R.
19       Harris?
20 A.    Yes, it is.
21 Q.    And what's the policy for providing you with the
22       suit?
23 A.    I was provided with two suits when I started, and
24       as needed I can get more suits.
25 Q.    Can you estimate how often you get a new suit?

Page 23
1 A.    Roughly, once a year.
2 Q.    And where do you go?
3 A.    Sam Michaels Clothiers.
4 Q.    And they bill R.G. & G.R. directly?
5 A.    Yes.
6 Q.    Have you fired anybody else besides Maruta,
7       Debbie, Chris, Mike and Dan?
8 A.    No.
9 Q.    Let's move to discipline.

10 A.    Actually, there was one other.  I'm sorry.  Marie
11       Byrski was her name.  She had taken Maruta's job,
12       after we let Maruta go, on a part-time basis, not
13       full time.
14 Q.    When was she terminated?
15 A.    Probably about four years ago, roughly.
16 Q.    And why?
17 A.    She had a mix-up with a family that left a bad
18       taste in our mouth with us and we couldn't have
19       that.
20 Q.    If Maruta Tropps was downsized --
21 A.    Uh-huh.
22 Q.    -- why was she replaced with Marie?
23 A.    We had ended up needing somebody part time.  The
24       load was too much to go without a person.
25 Q.    So you went from a full-time to a part-time?
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1 A.    Correct.
2 Q.    Can you describe what you've done to discipline
3       employees at R.G. & G.R.?
4 A.    Usually just sitting down and talking with them,
5       pointing out what their error was or what the
6       problem was.  I never had to send anybody home or
7       anything like that where they lost time.  So just
8       disciplining verbally.
9 Q.    So typically verbal disciplines, no written

10       disciplines?
11 A.    Correct.
12 Q.    And what sort of things would you do a verbal
13       discipline regarding?
14 A.    Ask what happened in their own words.  It would
15       most of the time be a family complaining to us
16       about somebody doing something and/or saying
17       something.  I would always ask their side of the
18       story, and if they were, in fact, at fault we
19       would just talk about it and make sure it doesn't
20       happen again.  Explain to them why, what the
21       ramifications were and move on from there.
22 Q.    So --
23 A.    It's always been a civil conversation.  I'm
24       sorry, I didn't mean to interrupt you.  It's
25       always been a civil conversation.
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1 A.    No.
2 Q.    Has Tom Rost ever encouraged you to participate
3       in religious activities?
4 A.    No.
5 Q.    Have you ever had any sort of religious
6       conversation with Tom Rost?
7 A.    No.
8 Q.    Would you consider R.G. & G.R. Harris to be a
9       Christian business?

10 A.    Yes.
11 Q.    Why would you consider that?
12 A.    All of us that go there are church-going people
13       of different faiths, and to me a church-going
14       person constitutes a Christian.
15 Q.    Do you know that Tom Rost goes to church?
16 A.    I believe he belongs to Highland Park Baptist
17       Church.
18 Q.    If you've never discussed religion with him, how
19       do you know he goes to that church?
20 A.    Because we've had families that come to us and we
21       find out the source of the call, and they'll say
22       I go to church with Tom Rost.
23 Q.    R.G. & G.R. Harris provides funeral services for
24       non-Christian families, right?
25 A.    Yes.
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1 Q.    And even for atheist, nonreligious families?
2 A.    Oh, yes.
3 Q.    So your understanding that R.G. & G.R. is a
4       Christian business you've testified is based on
5       the fact that a lot of the employees are
6       church-going people?
7 A.    Yes.
8 Q.    Any other way you would consider R.G. & G.R. to
9       be a Christian business?

10 A.    Not really, no.
11 Q.    There aren't bible studies or employee prayers?
12 A.    There are not.
13 Q.    Do you discuss your religious beliefs with your
14       employees?
15 A.    No.  No.
16 Q.    I'm going to show you what's been marked
17       previously  as Exhibit  6.
18 A.    Okay.
19                MR. SHULTZ:  Take a quick break and you
20       can review it while we're breaking.
21                THE WITNESS:  Oh, sure.
22          (A pause was had in the proceedings.)
23 BY MR. SHULTZ:
24 Q.    Joel Kirkpatrick, R.G. & G.R. Harris's attorney,
25       provided us with three documents responsive to
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1       document requests.
2                MR. SHULTZ:  Do you want to describe
3       what these are real fast for the record, Joel?
4                MR. KIRKPATRICK:  Well, these are
5       pursuant to your request for discovery, and you
6       asked us to provide a Daily Bread that is used in
7       the funeral home, a card there that says "What do
8       you see" with the word Jesus on it.  It's another
9       card that's provided, and you also asked us to

10       provide documents concerning our previous expert,
11       Carl Jennings', material that he has provided,
12       and so that's what we provided.
13                MR. SHULTZ:  Let's go off the record for
14       a second.
15               (Discussion held off the record.)
16 BY MR. SHULTZ:
17 Q.    I'm going to show you what Mr. Kirkpatrick
18       provided to us, which is the "What do you see,
19       Jesus" card.  We're not going to mark this as an
20       exhibit right now because this is our only copy,
21       and Mr. Kirkpatrick doesn't have any objections
22       to the three exhibits we discussed.
23                MR. KIRKPATRICK:  I have no objection.
24 BY MR. SHULTZ:
25 Q.    Have you seen this card before?
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1 A.    Yes.
2 Q.    Why have you seen it?
3 A.    They're available at the funeral home for anyone
4       to take.
5 Q.    Where at?
6 A.    I think on the front credenza at each of the
7       branches.
8 Q.    Do you place those cards there?
9 A.    Our secretaries make sure that they're filled and

10       there's cards there for people to take.
11 Q.    Okay.  Do you direct them to place them there?
12 A.    I don't think I've ever directed them.  They just
13       knew to do that prior to me getting there.
14 Q.    Who would have told them to do that?
15 A.    It could have been George Crawford.
16 Q.    George Crawford?
17 A.    It might have been Tom.  I don't know.  I'd have
18       to speculate on that.
19 Q.    So you're not sure if Tom Rost or George Crawford
20       asked these to be placed at the front desks?
21 A.    Correct.  I'm not sure.
22 Q.    Okay.  Have you ever -- has Tom Rost ever
23       encouraged you to take this card?
24 A.    No, he hasn't.
25 Q.    Have you ever encouraged an employee to take the
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11 Q.   There aren't bible studies or employee prayers?
12 A. There are not.

2:14-cv-13710-SFC-DRG   Doc # 51-15   Filed 04/07/16   Pg 3 of 3    Pg ID 765



Page 1
1         IN THE UNITED STATES DISTRICT COURT
2             EASTERN DISTRICT OF MICHIGAN
3 SOUTHERN DIVISION
4
5 EQUAL EMPLOYMENT OPPORTUNITY )
6 COMMISSION,                  )
7 Plaintiff,  )
8 vs. ) Case No. 14-13710
9 R.G. & G.R. HARRIS FUNERAL   ) Hon. Sean F. Cox

10 HOMES, INC.,                 ) United States
11 Defendants. ) District Court Judge
12 _____________________________)
13
14              DEPOSITION OF THOMAS ROST
15 PLYMOUTH, MICHIGAN
16             THURSDAY, NOVEMBER 12, 2015
17
18
19
20
21
22
23
24 REPORTED BY:  QUENTINA R. SNOWDEN, CSR NO. 5519
25  JOB NO.:  276003-B

Page 2
1        DEPOSITION OF THOMAS ROST, taken at the
2   offices of Joel J. Kirkpatrick, PC, located at
3   843 Penniman Avenue, Suite 201, Plymouth,
4   Michigan on Thursday, November 12, 2015, at 2:14
5   p.m., before Quentina R. Snowden, Certified Court
6   Reporter, in and for the State of Michigan.
7
8 APPEARANCES:
9    For the Plaintiff:

10        EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
11        BY:  DALE R. PRICE, JR., ESQ.
12             MILES E. SHULTZ, ESQ.
13        477 Michigan Avenue
14        Room 865
15        Detroit, Michigan 48226-2552
16        (313) 226-7808
17        E-mail:  dale.price@eeoc.gov
18 miles.shultz@eeoc.gov
19
20
21
22
23
24
25

Page 3
1   APPEARANCES CONTINUED:
2   For the Defendant:
3        JOEL J. KIRKPATRICK, PC
4        BY:  JOEL JAMES KIRKPATRICK, ESQ.
5        843 Penniman Avenue
6        Suite 201
7        Plymouth, Michigan 48170-1770
8        (734) 404-5710
9        E-mail:  joel@joelkirkpatrick.com

10
11        SCHRAMECK LAW, PLLC
12        BY:  JEFFREY T. SCHRAMECK, ESQ.
13        843 Penniman Avenue
14        Plymouth, Michigan 48170-1757
15        (734) 454-5400
16        E-mail:  jeff@schramecklaw.com
17
18        ALLIANCE DEFENDING FREEDOM
19        BY:  BRADLEY ABRAMSON, ESQ.
20        15100 North 90th Street
21        Scottsdale, Arizona 85260
22        (480) 444-0020
23        E-mail:  babramson@adflegal.com
24
25

Page 4
1                      I N D E X
2    WITNESS:  THOMAS ROST
3    EXAMINATION                                PAGE
4    BY:  Mr. Price 05
5    EXAMINATION
6    BY:  Mr. Kirkpatrick 46
7    RE-EXAMINATION
8    BY:  Mr. Price 50
9    (No further examination.)

10 E X H I B I T S
11    NUMBER       DESCRIPTION                    PAGE
12    EX. NO. 8    EMPLOYEE CLOTHING ALLOWANCE    17
13 LIST
14    EX. NO. 9    2012-2014 FINANCIAL DATA       36
15 (Exhibits attached.)
16
17
18
19
20
21
22
23
24
25

[11/12/2015] Thomas Rost Pages 1 - 4

2:14-cv-13710-SFC-DRG   Doc # 51-16   Filed 04/07/16   Pg 1 of 8    Pg ID 766



Page 13
1                Do you know who updated it the last
2     time it was done?
3 A   Do not know.
4 Q   Okay.  Now, with respect to -- we talked about
5     a dress code and I'll get back to that in a
6     little bit, but there is a clothing allowance
7     policy at R.G. G.R. Harris, correct?
8 A   Well, not for men.  No, because we give them
9     the suits.

10 Q   Okay.
11 A   They don't buy -- we by the suits.  We tell
12     them what to wear.
13 Q   Okay.  So the men are told what to wear?
14 A   And we give it to them, we provide it.
15 Q   Okay.  Where do you get this -- what are the
16     men given?
17 A   This is what they're given right here.
18 Q   So it's a blue --
19 A   It's a blue striped shirt and they get a tie.
20 Q   Blue striped suit and tie?
21 A   Yeah.
22 Q   Where do you get the suits from?
23 A   A place on 12 Mile and Middlebelt called Sam
24     Michael's.
25 Q   And how often are suits issued to the male

Page 14
1     employees?
2 A   Well, it's different for -- let's say -- I get
3     suits, we'll say, like every three or four
4     years because I'm not very hard, but I have
5     some people that are -- they're like animals,
6     you know, they're --
7 Q   They wear their suits out?
8 A   They wear their suits out, so they require --
9 Q   Okay.  So you get -- how many suits are issued

10     at hire?
11 A   Well, for a full-time person, he gets two.  For
12     a part-time person he gets one.
13 Q   So a full-time male employee gets one -- or two
14     suits?
15 A   Right.
16 Q   And two ties?
17 A   And two ties.
18 Q   Okay.  And the part-time gets one?
19 A   One, right.
20 Q   And then as they wear out they're replaced, is
21     that correct?
22 A   Well, it's like every couple years normally.
23 Q   Every two years?
24 A   Yeah.  But sometimes people have an emergency
25     or something.

Page 15
1 Q   But generally speaking every two years?
2 A   Two or three years, yeah.
3 Q   Okay.  Now, how much does a suit cost you?
4 A   I'm going to say about 225.
5 Q   And how much does a tie cost?
6 A   Ten bucks.
7 Q   Do you get the ties from the same place?
8 A   Yep.
9 Q   Are they ordered all at once or just kind of --

10 A   No.
11 Q   Just periodically?
12 A   No.  We used to do that, but we don't anymore,
13     no.
14 Q   When did that cease to happen?
15 A   Oh, probably 20 years ago.
16 Q   Okay.  With respect to female employees, what
17     do they get?
18 A   They get a little allowance.
19 Q   Okay.  And how is the allowance, how is it
20     doled out?
21 A   They get a check.
22 Q   Annually?
23 A   They get it annually.
24 Q   Okay.  How much -- how is it determined how
25     much a female employee will get?

Page 16
1 A   A female gets 150 bucks -- dollars, and a
2     part-time gets 75.
3 Q   So full-time gets 150 and part-time 75?
4 A   Right.
5 Q   And who -- how is that calculated; who sets how
6     much the men and woman are going to be getting?
7     Let's go back to the women.  Who determines --
8     how is it set that women would get 150 if
9     they're full-time and 75 for part-time?

10 A   I guess I set it.  Yeah.
11 Q   Okay.  How long has that been the case?
12 A   A few years.
13 Q   Do you know how -- was it stretching back
14     before Stephens was employed?
15 A   Just about the same time.
16                (Mr. Schrameck entered the
17     conference room at 2:28 p.m.)
18 BY MR. PRICE:
19 Q   Okay.  That's when women would get 150 and 75?
20 A   Yeah.
21 Q   All right.  Was it different before then?
22 A   No, they -- they didn't get anything before.
23                MR. PRICE:  Okay.  Now we were
24     given -- have the following marked as Exhibit  8
25     here.  Am I correct on that?
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Page 17
1                THE COURT REPORTER:  Yes.
2                MR. PRICE:  Oh, good.  Marked as
3 Exhibit 8, please.  Thank you.
4                ( D e p o s i t i o n Exhibit No. 8 w a s
5     marked for identification.)
6                THE WITNESS:  (Reviewing.)
7 BY MR. PRICE:
8 Q   Do you recognize this Exhibit?
9 A   Yes.

10 Q   Okay.  Do you know how it was prepared?
11 A   I do not know.  I have not seen this before.
12 Q   Okay.  This was provided to us as part of a
13     chart for how much was allocated to the various
14     employees, either they're given suits and ties
15     or they're given a stipend.  Okay?
16 A   All right.
17 Q   Do you know what time frame this covers, is
18     this like a couple year time frame?
19 A   I do not know.
20 Q   Do you have any idea who prepared this?
21 A   Probably Shannon Kish.
22 Q   Okay.  But it's at least your understanding
23     that women are getting -- full-time women get
24     $150?
25 A   That's my understanding, yes.

Page 18
1 Q   Okay.  And part-time women get 75?
2 A   Yes.
3 Q   And then part-time men get 225 plus 10, and
4     full-time men get --
5 A   You might say that.
6 Q   Okay.  450 plus 20?
7 A   You might say that, yeah.
8 Q   Okay.  What do you mean by that?
9 A   I mean if you added it up, yeah.

10 Q   Okay, yeah.  At least it looks like on what
11     you've described to me the men are getting a
12     little bit more monetary value.  You know, a
13     suit and tie for $235 for part-time as opposed
14     to $75 for a part-time female employee.  Do you
15     have any understanding of the discrepancy
16     there?
17 A   Well, because that man is going to keep that
18     suit and wear it for three or four years.
19 Q   Okay.
20 A   Most part-time people I never have to replace
21     the suit, so they may wear it for ten years.
22 Q   Okay.
23 A   So actually they're receiving more.  Or the
24     women are receiving more benefit.
25 Q   What about full-time men, do they tend to wear

Page 19
1     them out faster?
2 A   Well, they're wearing them every day, but you
3     know, they'll go three years.
4 Q   Or less if they're, like you said, something --
5 A   They might need a pair of pants.
6 Q   Okay.
7 A   You know, things like that.  They might rip
8     them.
9 Q   Do you have records on the replacement and

10     stuff like that?
11 A   No.
12 Q   Would that be Ms. Kish would have it?
13 A   She might, yeah.
14 Q   And if a suit is damaged they can get that
15     replaced too, suit coat?
16 A   They could or get it fixed.  They'll repair
17     them for them.
18 Q   Do they have to pay for the repairs?
19 A   No.
20 Q   You'll pay for the repairs?
21 A   Well, probably we don't pay for them at all.  I
22     mean they probably repair them at no charge.
23 Q   This is the Sam Michael people?
24 A   Yes, he would, yeah.
25 Q   How long have you done business with Michael's?

Page 20
1 A   Maybe ten years.
2 Q   We talked a little bit before, but I'm going to
3     touch on some related stuff.  Before we
4     discussed the fact that you became aware that
5     my agency was investigating your company based
6     on the charge filed by Aimee Stephens and that
7     there was prepared as part of that, a response
8     by the company filled out by Mr. Kirkpatrick, I
9     believe it was --

10                MR. KIRKPATRICK:  I put them in
11     order.
12                MR. PRICE:  Yeah, I have a problem
13     keeping them there.
14 BY MR. PRICE:
15 Q Exhibit  3.
16 A   (Reviewing.)
17 Q   I believe I asked you if you -- do you
18     recognize this, and --
19 A   Well, this is -- yeah.  You're right, he wrote
20     the response, yes, and I do recognize the
21     response, yes.
22 Q   Okay.  Did you see it before it went out, to
23     your recollection?
24 A   I would assume I did, but I don't recall.  But
25     I'm sure I did.
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Page 21
1 Q   Okay.  Now, there's some references in there
2     to, you know, they don't know -- there's no
3     awareness of who Aimee Stephens is, but there
4     was an Anthony Stephens.  Now, when Stephens
5     presented you the letter, which was Exhibit --
6 A   Uh-huh.
7 Q   -- there was a reference to -- there was also
8     signed not just Anthony Stephens, but Aimee
9     Stephens, correct?

10 A   Uh-huh.
11 Q   Okay.  "Yes"?
12 A   Yes.
13 Q   Okay.  So, was there any confusion as to who
14     was filing the charge in this case?
15 A   Well, yes, there's confusion because everything
16     in our employment records is Anthony.  And that
17     was his name and employment, that's his
18     driver's license, that's his insurance policy,
19     that's his mortuary science license, that's
20     everything is Anthony Stephens.
21                There is no Aimee Stephens that's
22     involved in our organization.
23 Q   Okay.  But the letter that was presented to you
24     did say Aimee Stephens, correct?
25 A   It probably did, yeah.  Let's see.

Page 22
1 Q   Let's double check.
2                MR. KIRKPATRICK:  Here it is.
3                THE WITNESS:  Okay.  So he signs
4     both names.  Okay.
5 BY MR. PRICE:
6 Q   Okay.  So, was there any confusion on your end
7     as to who was bringing this charge?
8 A   Either Anthony or Aimee Stephens.
9 Q   It would have been the same person, though --

10 A   Would be the same person.
11 Q   -- the person you knew as Anthony Stephens was
12     filing it, right?
13 A   Yes.
14 Q   There's no question as to that?
15 A   That's true.
16 Q   Now, did you -- okay, I apologize.  Did you see
17     it before it went out or not?
18 A   Did I see?
19 Q   The position statement?
20 A   Yes.
21 Q   Okay.
22 A   Correct.
23 Q   Did you recommend any changes to it, that you
24     can remember?
25 A   I don't believe so.

Page 23
1 Q   Okay.  Does it fairly reflect your views as to
2     the case and the position of the company?
3 A   Yes.  Yes.  Uh-huh.
4 Q   Were you uncomfortable with the fact that the
5     name Aimee Stephens was being used in the
6     charge?
7 A   I'm uncomfortable with the name because he's a
8     man.
9 Q   Okay.  And you wanted to keep referring to

10     Stephens as Anthony Stephens, correct?
11 A   That's who the employee was.
12 Q   I'm sorry, the employee?
13 A   Yeah.  He was the employee.
14 Q   Okay.  And we have already talked a little bit
15     about the fact it doesn't talk about religious
16     freedom or free exercises and it was that -- it
17     was your belief that you didn't have to raise
18     this at this point?
19 A   Yes.
20 Q   Okay.  Have you ever disciplined anyone for a
21     violation of the dress code?
22 A   No.  I wouldn't say discipline, no.
23 Q   Okay.  Have you ever counseled somebody that
24     they're -- they weren't adhering to the dress
25     code?

Page 24
1 A   We have done that.
2 Q   Okay.  How recently?
3 A   It hasn't been very recent.
4 Q   Okay.  What was the issue?
5 A   Hard to say.  It might be a woman, possibly, on
6     her dress, or -- pretty hard for a man since we
7     dress them.
8 Q   Okay.  What is the woman's dress code, what do
9     they have to wear?

10 A   Well, they wear a skirt and usually a jacket.
11 Q   Okay.
12 A   A professional-looking suit.
13 Q   Okay.  What about pants, no pants?
14 A   No pants.
15 Q   Why is that?
16 A   I guess I'm just old-fashioned and I believe
17     this is a funeral home and there's a certain
18     tradition that we want to keep there.  We
19     want -- and I think the consumer out there,
20     families believe that they -- a male should
21     look like a particular individual, like a man,
22     and a woman should look like a woman.  And
23     dress accordingly.
24 Q   And you think so as well?
25 A   And I think so as well.

[11/12/2015] Thomas Rost Pages 21 - 24

4 Q   Were you uncomfortable with the fact that the
5

y
 name Aimee Stephens was being used in the

6 charge?
a

g
7 A   I'm uncomfortable with the name because he's a
8 man.

8 Q   Okay.  What is the woman's dress code, what do
9  they have to wear?

10 A   Well, they wear a skirt and usually a jacket.
11 Q   Okay.
12 A   A professional-looking suit.
13 Q   Okay.  What about pants, no pants?
14 A   No pants.
15 Q   Why is that?
16 A   I guess I'm just old-fashioned and I believe
17 this is a funeral home and there's a certain
18 tradition that we want to keep there.  We
19 want -- and I think the consumer out there,
20  families believe that they -- a male should
21 look like a particular individual, like a man,
22 and a woman should look like a woman.  And
23 dress accordingly.
24 Q   And you think so as well?
25 A   And I think so as well.

2:14-cv-13710-SFC-DRG   Doc # 51-16   Filed 04/07/16   Pg 4 of 8    Pg ID 769



Page 25
1 Q   With respect to the stipend, or what's paid,
2     the dress allowance and the suit acquisition
3     and -- where would the records be for those?
4     You know, that showed the payouts, the buying
5     of the suits, that sort of thing?
6 A   Yeah, at our east side location.
7 Q   Okay.  Would that be in the care or control of
8     Ms. Kish?
9 A   It would be.

10 Q   You mentioned earlier that you were concerned
11     about, and again correct me if I'm wrong, but
12     you were concerned about disrupting the
13     grieving process and you believe that Stephens
14     presenting as female would be a disruption of
15     that, it would be -- you talked to people who
16     said, you know, if someone was dressed -- a man
17     was dressed as a woman they wouldn't go there.
18     Would it -- could it also -- if I am not
19     mistaken, isn't the Livonia kind of downriver
20     area known for having a lot of people from the
21     south, correct?
22 A   You mean --
23                MR. KIRKPATRICK:  Well, I want to
24     place an objection, it's kind of a speculation
25     if he knows the makeup of the geographical

Page 26
1     area.  But you can answer it if you know.
2                THE WITNESS:  You're talking about
3     the Garden City facility?
4 BY MR. PRICE:
5 Q   Yes.
6 A   Oh, I don't know about that.  We're not
7     downriver.
8 Q   Okay.
9 A   That's not downriver.

10 Q   Okay.
11 A   You know, that's on Ford Road, that's just
12     south of here.
13 Q   Well, let's try it this way, couldn't it be the
14     case that if you -- do you have any
15     African-American employees?
16 A   Not at present.
17 Q   Okay.  When was the last time you had an
18     African-American employee?
19                MR. KIRKPATRICK:  Objection,
20     relevance.  Go ahead.
21                THE WITNESS:  About a year ago.
22 BY MR. PRICE:
23 Q   What capacity did the person work?
24 A   At our east side location, we've had
25     maintenance people -- no, I do have -- I have a

Page 27
1     maintenance person there.  Yes, I do.  I have a
2     cleaning lady there.
3 Q   Okay.
4 A   And she's black.  And we've had outside
5     personnel and we've had, oh, I guess a driver,
6     you might say.
7 Q   I mean, if we're talking about possible
8     disruptions, I mean you could have an
9     old-fashioned family, an older family of white

10     people who don't want to see a black employee
11     for that -- during a funeral.  Couldn't that be
12     the case?
13                MR. KIRKPATRICK:  Objection,
14     speculation.  Answer if you can.
15                THE WITNESS:  You know, I don't
16     know.
17 BY MR. PRICE:
18 Q   Okay.
19 A   I don't know.
20 Q   Okay.
21 A   I mean, you could say that about anything.
22 Q   You could.  But that -- I mean, would -- if
23     there was an objection to having an
24     African-American employee present during a
25     funeral, would you adhere to that?

Page 28
1 A   If there was an objection?  Well, I can't ever
2     see it happening, so I don't know.
3 Q   Okay.  But if there was?  I mean, there are
4     people -- unfortunately there are people out
5     there who have racist mindsets.
6                MR. KIRKPATRICK:  Same objection.
7                MR. PRICE:  Okay.
8 BY MR. PRICE:
9 Q   And if they thought that was -- the presence of

10     an African-American staffer was disrupting
11     their grieving experience, what would you do?
12 A   I don't know.
13 Q   Would you remove the person?
14 A   I don't know.
15 Q   Would you remove the employee?
16 A   I don't know.
17 Q   You might?
18 A   I might.  They might temporarily, but, you
19     know, I've never had that happen, so I don't
20     know.
21 Q   Have you ever asked anybody about how they
22     would feel about having a black employee?  I
23     mean, you said you already asked about having,
24     I believe, a man in a dress; what about having
25     a black employee, have you ever asked how
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Page 41
1 A   About that, '12 or '13.
2 Q   And records for the allowances, you testified,
3     would be at the east side facility?
4 A   Uh-huh.  That's correct.
5 Q   "Yes"?
6 A   Yes.
7 Q   All right.
8 A   Yes.
9 Q   I believe in the previous deposition you

10     mentioned that you have done funerals for
11     Episcopalian -- Episcopal funerals, people who
12     have been of that -- also Evangelical
13     Lutherans.  Do you have any understanding of
14     the attitudes of those churches towards people
15     who are gay or transgender?
16 A   I do not.
17 Q   Okay.
18                MR. KIRKPATRICK:  Objection to gay
19     or transgender.  Relevance, but go ahead.  And
20     objection, obviously, to the term
21     "Transgender."  I don't think there's a
22     foundation laid.  Go ahead.
23 BY MR. PRICE:
24 Q   Their attitudes towards --
25 A   I don't --

Page 42
1 Q   -- people like Mr. Stephens, the person you
2     knew as Mr. Stephens?
3 A   No, I don't know anything about it.
4 Q   Okay.  So if they had attitudes that were more
5     accepting of persons like Stephens, you
6     wouldn't know about it one way or the other?
7 A   No.
8 Q   Okay.  But if there were -- if that was the
9     case then they would be much less likely to

10     have a problem with a person like Mr. Stephens
11     working?
12                MR. KIRKPATRICK:  Objection on
13     speculation on what these groups may or may not
14     do.  Go ahead.
15                THE WITNESS:  Yeah, I -- I don't
16     know.
17 BY MR. PRICE:
18 Q   Okay.  You don't know.  But it's possible?
19 A   Anything is possible.
20 Q   How long has your salary been 175,000, can you
21     recall?
22 A   25 years.
23                MR. PRICE:  Let me check through, I
24     might be about done.
25                (Off the record at 3:02 p.m.)

Page 43
1                (Back on the record at 3:03 p.m.)
2 BY MR. PRICE:
3 Q   When you were interviewed by Mrs. Dickinson you
4     were asked about how many funerals you were
5     doing per month and how many cremations per
6     month on average, this was back in 2014.  March
7     of that year you said on average you were doing
8     30 funerals a month and 60 cremations a month.
9 A   Okay.

10 Q   Does that sound about right to you?
11 A   Sounds about right.
12 Q   Is it the same now?
13 A   It's about the same, yeah.
14 Q   Okay.  So about roughly per month 30 funerals
15     and 60 cremations?
16 A   Right.
17 Q   You also indicated during your discussions with
18     your interview with Mrs. Dickinson, that you
19     have a belief that God tends to supply
20     employees out of the blue when you need them
21     the most?
22                MR. KIRKPATRICK:  I'm going to
23     object to foundation, you're assuming what was
24     said to Ms. Dickinson, but answer if you can.
25 BY MR. PRICE:

Page 44
1 Q   Have you ever said anything like that; you
2     believe that God supplies employees sometimes?
3 A   Yeah, I have said that.
4 Q   Okay.  Would you say the same was in the case
5     of Stephens coming to work for you?
6 A   Well, if I recall, he came to me just kind of
7     like out of the blue.  I don't think there was
8     an advertisement.  I think he walked in.
9 Q   Okay.

10 A   And it just seemed to be at the right time.  He
11     was at the right place at the right time.
12 Q   And performed well for you?
13 A   He did.
14 Q   Okay.  So it would be another case, you would
15     think, at least at the time you thought that
16     that would be another case of, you know, God
17     supplying an employee for you?
18 A   Yes.
19 Q   You also mentioned something -- did you have an
20     understanding of whether Stephens was taking
21     chemicals or hormones?
22 A   Not until he told me.
23 Q   Okay.  That was where you heard it from?
24 A   Yes.
25 Q   Was that as of the time of termination or was
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1     that when the letter was presented?
2 A   I believe it was when the letter was presented.
3 Q   Okay.  Did you ever hear it from anybody else
4     that there might be chemicals or hormones
5     involved?
6 A   From somebody else?
7 Q   Yeah, somebody else at R.G. G.R. or no?
8 A   That somebody else what?
9 Q   Tell you that he was on -- they thought they

10     were on chemicals?
11 A   No.  No.
12 Q   Okay.  Now you said you talked to some people
13     about how you would set the allowance for
14     females.  Did you talk to any of the females
15     employees about how far $150 would go or what
16     it could be used for?
17 A   No, just Shannon.
18 Q   Okay.  What do you recall Shannon saying?
19 A   She thought it was fine.  She thought it was
20     fair.
21                MR. PRICE:  Okay.  Why don't we
22     just take a break, and I might have one more
23     question or may be done.
24                (Off the record at 3:06 p.m.)
25                (Back on the record at 3:12 p.m.)

Page 46
1                MR. PRICE:  Okay.  We do not have
2     anything else.
3                MR. KIRKPATRICK:  All right.  I
4     guess we'll have a few questions here.
5                     EXAMINATION
6 BY MR. KIRKPATRICK:
7 Q   Mr. Price asked you several questions using the
8     chart here about allowances and suits and that
9     kind of thing.  I'm just going to ask you a

10     question, why is there a difference with women
11     getting an allowance and men having suits
12     purchased for them?
13 A   We want men to look a certain way as
14     professional funeral directors as people have
15     come to know what they would look like, a dark
16     suit, white shirt and a tie.  The difference
17     with women, if we had a woman funeral director
18     she would look comparable to a man, but our
19     other female employees dress in a professional
20     manner, as we have talked about, in a skirt and
21     usually in a jacket, and in an appropriate
22     blouse --
23 Q   Okay.  So -- oh, go ahead.
24 A   But the reason we haven't given them a uniform
25     is because they can't come to an agreement on
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1     what type of a uniform would be appropriate for
2     them.
3 Q   So did you at one point consider having a
4     uniform, so to speak, like the men have a suit
5     uniform for the women?
6 A   Yes, absolutely.
7 Q   And it was going to be something specific, the
8     same color, that kind of thing?
9 A   Yes.

10 Q   And why did that not materialize?
11 A   They couldn't come to an agreement on anything.
12 Q   And what do you mean by that?
13 A   One likes this color, one likes that color; one
14     wants stripes that go this way, one wants
15     stripes that go that way.
16 Q   Okay.  So, you came up with a policy you have
17     now in place for women as professional business
18     attire?
19 A   Professional business attire, exactly.
20 Q   Now, do you currently have any female funeral
21     directors?
22 A   I do not.
23 Q   If you did have a female funeral director, what
24     would describe what her uniform would be or
25     what she would be required to wear?

Page 48
1                MR. PRICE:  Objection, speculation.
2     But go ahead.
3                THE WITNESS:  She would have a dark
4     jacket and a dark skirt, matching.  Matching.
5 BY MR. KIRKPATRICK:
6 Q   Okay.  A skirt.  So just like the male funeral
7     director she would have a business suit, but a
8     female business suit?
9 A   Yes.

10 Q   As a skirt?
11 A   Yes.
12 Q   Now, you were asked by Mr. Price about Exhibit
13     3.  This letter here.  And I know you recognize
14     that, right?
15 A   Yes.
16 Q   That was actually prepared by me, correct?
17 A   Yes, correct.
18 Q   I kind of touched on this the first time during
19     the first deposition, but you have no legal
20     training, right?
21 A   That's correct.
22 Q   Do you fully understand all of the legal
23     concepts that were enumerated and set forth in
24     that letter?
25 A   No.
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Page 49
1 Q   Okay.  Thanks.  Now, Mr. Price asked you about
2     what would happen and the speculation of
3     perhaps a customer may have seen Stephens after
4     work, let's say, outside of the funeral home
5     wearing a dress or presenting as a woman and
6     they might be upset what you might do, correct,
7     do you remember that?
8 A   Yes.
9 Q   I think you said you would be uncomfortable,

10     right?
11 A   I would be uncomfortable.
12 Q   Would you fire him for that?
13 A   Probably not, but I would ask him some
14     questions.
15 Q   Okay.  How about if a customer maybe saw
16     another employee outside of the funeral home on
17     their own time carrying a -- several
18     pornographic videotapes, would that make you
19     uncomfortable?
20 A   Make me uncomfortable, but I wouldn't fire
21     them.
22 Q   Okay.  Why do you have a dress code?
23 A   Well, we have a dress code because it allows us
24     to make sure that our staff is -- is dressed in
25     a professional manner that's acceptable to the
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1     families that we serve, and that is understood
2     by the community at-large what these
3     individuals would look like.
4 Q   Is that based on the specific profession that
5     you're in?
6 A   It is.
7 Q   And again, tell us why it fits into the
8     specific profession that you're in that you
9     have a dress code?

10 A   Well, it's just the funeral profession in
11     general, if you went to all funeral homes,
12     would have pretty much the same look.  Men
13     would be in a dark suit, white shirt and a tie
14     and women would be appropriately attired in a
15     professional manner.
16 Q   And why do you provide suits to your funeral
17     directors?
18 A   Well, because we want them all dressed exactly
19     the same.  We want them to look the same.
20 Q   Is it to comply with the dress code?
21 A   It is to comply with the dress code, yes.
22                MR. KIRKPATRICK:  That's it, guys.
23                MR. PRICE:  Okay.
24                   RE-EXAMINATION
25 BY MR. PRICE:
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1 Q   It's not just the funeral directors that gets
2     suits, though, it's the funeral director
3     assistants, correct?
4 A   That's what -- yes, the men's, yes.
5 Q   Okay.
6 A   Yeah, because they're -- to the consumer they
7     think they're funeral directors, I mean, any
8     male person.
9 Q   Okay.  Now, have you been to funeral homes

10     where there have been women wearing
11     businesslike pants before?
12 A   I believe I have.
13 Q   Okay.  So, the fact that you require women to
14     wear skirts is something that you prefer, it's
15     not necessarily an industry requirement?
16 A   That's correct.
17 Q   Okay.  But women could look businesslike and
18     appropriate in pants, correct?
19 A   They could.
20 Q   Okay.  Now you were asked about what if a
21     customer had seen Stephens in this hypothetical
22     about, you know, Stephens only presented as
23     female outside of work, if that person had said
24     that they were not going to come back -- they
25     were not going to use the services of the
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1     Harris Funeral Homes what would you have done?
2 A   Don't know.
3 Q   Okay.  But that would have been a factor to
4     consider in how you addressed Stephens'
5     situation in that case, correct?
6 A   It probably would have been.
7 Q   And it could have been reason to let Stephens
8     go if --
9 A   Perhaps, yes.

10 Q   Okay.  Now, you were asked about 3 and it's
11     true this was -- letter was drafted by Mr.
12     Kirkpatrick, but you hired him to represent
13     you?
14 A   That is true.
15 Q   You hired him to represent Harris in defense
16     against this charge?
17 A   Yes.
18 Q   Okay.  And if you had any questions about what
19     was in the letter, you certainly were
20     encouraged to ask questions; is that the case?
21 A   Yes.
22 Q   Did you choose to ask any questions?
23 A   Do not know.
24 Q   You do not recall?
25 A   I do not recall.
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Page 17
1      apprentice for visitations?
2 A.   Basically what any other funeral director would do,
3      which is to be available in case somebody needed
4      something.
5 Q.   And did you like participate in bringing the body
6      upstairs in the casket?
7 A.   Yes.
8 Q.   Did you participate in interacting with the family?
9 A.   Yes.

10 Q.   Did you participate in running the logistics of having
11      a visitation with family and that kind of thing?  If
12      that makes sense.
13 A.   Yes.
14 Q.   Were you required to wear certain clothes or a certain
15      uniform?
16 A.   Yes.
17 Q.   As a full-time apprentice?
18 A.   Yes.
19 Q.   What were you required to wear?
20 A.   Then, a coat and tie.
21 Q.   Coat and tie.
22 A.   Of their choosing.
23 Q.   Of your choosing?
24 A.   Their choosing.
25 Q.   Their choosing.  Do you recall specifically what they

Page 18
1      chose to wear?
2 A.   Not right offhand.  I mean it didn't stay the same.
3      It changed season to season.
4 Q.   I guess what I'm getting at, was it like a navy blue
5      suit, coat, tie, or was it a black suit, that kind of
6      thing?
7 A.   It changed season to season.  Whatever they agreed on.
8 Q.   Now, when you said it changed season to season, was
9      there kind of a certain class of suit?  I'll explain

10      what I mean by that.  Was it that they used certain
11      color schemes where maybe they wouldn't wear a bright
12      red coat?  I mean I'm just trying to understand.  Did
13      they have a certain policy of what kind of suits that
14      they required people to wear?
15 A.   They bought them, they provided them, you wore them.
16 Q.   Okay.  Do you ever remember wearing anything what I
17      would maybe say is a loud suit?  I know maybe that's
18      not your interpretation, but I'm saying like a bright
19      lime green suit?
20 A.   No, but I have worn baby blue.
21 Q.   Okay.  Now, when you say coat and tie, is this
22      understanding of a man's coat and tie?
23 A.   Yes.
24 Q.   And were there any female apprentices at this
25      location?

Page 19
1 A.   No.
2 Q.   Were there any female funeral directors at that
3      location?
4 A.   Yes.
5 Q.   What were they required to wear?
6 A.   She was the owner.
7 Q.   So she required herself to wear.  But what would she
8      normally wear?
9 A.   She wore everything from a pantsuit to a skirt and

10      jacket.
11 Q.   When you say pantsuit, are you referring to --
12 A.   Jacket.
13 Q.   -- a female pantsuit that is made --
14 A.   Yes.
15 Q.   Did they have any kind of employee manual they gave
16      you when you started working there?
17 A.   Yes, they did.
18 Q.   Was there, the dress code that you were required to
19      wear, was that contained in the employee manual?
20 A.   To some degree, yes.
21 Q.   Do you know if they're still in operation today?
22 A.   I think they are, but I'm not sure they're under the
23      same name anymore.
24 Q.   Now, I think you said you worked there from '84 to
25      approximately '86.  What did you do in 1986?

Page 20
1 A.   Went to mortuary school.
2 Q.   Where was mortuary school?
3 A.   Fayetteville, North Carolina.
4 Q.   What was it called?
5 A.   Fayetteville Technical Community College.
6 Q.   What kind of program was it?
7 A.   Two-year program, associate of science.
8 Q.   Was it a full-time two-year program?
9 A.   Yes.

10 Q.   So you attended there from 1986 through 1988?
11 A.   Correct.
12 Q.   Can you tell me the classes you took or the study you
13      took?  Because I don't really understand what mortuary
14      science is.  What would one do and what did you do
15      when you attended and received this degree?
16                 Or did you receive the degree there?
17 A.   Yes.
18 Q.   What does one study in mortuary science?
19 A.   Everything from biology, anatomy, funeral service
20      psychology, marketing, embalming of course, chemistry.
21 Q.   Okay.  And I take it, and I don't want to assume this,
22      but when you receive a degree, is this people that
23      want to go out and become funeral directors?
24 A.   Yes.
25 Q.   So it's kind of targeted for that, and that kind of
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Page 45
1      Construction.
2 Q.   Westview Construction.  Where were they located?
3 A.   Whitmore Lake.
4 Q.   What was your job title there?
5 A.   Mechanic.
6 Q.   So were you the working mechanic for their vehicles?
7 A.   Yes.
8 Q.   How long did you work there?
9 A.   Until like August of 2007.

10 Q.   And why did you leave in August 2007?
11 A.   His company went down hill.
12 Q.   Oh, really.  So paychecks were going to be vanishing
13      at some point?
14 A.   They vanished.
15 Q.   Okay.  So what did you do in August of 2007?
16 A.   That's when I decided to go back to funeral service.
17 Q.   Tell me what you did when you made a decision to go
18      back to funeral services?  What did you do to get back
19      into funeral services?
20 A.   I called the State Board, asked them what I needed to
21      do to get my license here in Michigan.
22 Q.   Okay.
23 A.   After doing their research or whatever, they said that
24      I needed to serve a six-month apprenticeship and then
25      take the State exam for funeral service.

Page 46
1 Q.   Did you take a six-month apprenticeship?
2 A.   That's when I went to work for R.G. & G.R. Harris.
3 Q.   So was that where you served your apprenticeship?
4 A.   Yes.
5 Q.   And then after a six-month period or so, then you
6      applied and took the test, or whatever, the licensing?
7 A.   Yes.
8 Q.   And when did you get licensed in the State of
9      Michigan?

10 A.   I think it was in April of 2008.
11                 MR. PRICE:  Excuse me, can we take a break
12      right now?
13                 MR. KIRKPATRICK:  Sure.  Let's take a five,
14      ten-minute break.
15                 MR. PRICE:  I'd go for ten.  I appreciate
16      it.
17                 MR. KIRKPATRICK:  And just so you know, if
18      you need to take a break at any time, just let us
19      know.  I don't think I said that.
20                 (Off the record at 10:17 a.m.)
21                 (Back on the record at 10:27 a.m.)
22                 MR. KIRKPATRICK:  Back on the record.
23 BY MR. KIRKPATRICK:
24 Q.   All right.  What is your current legal name?
25 A.   Aimee Australia Stephens.

Page 47
1 Q.   That's the name you used early on in the thing.  Okay.
2                 Has that always been your legal name?
3 A.   Prior to August 29th or 30th of 2013.
4 Q.   So what was your legal name prior to August of 2013?
5 A.   William Anthony Beasley Stephens.
6 Q.   And when did you begin that process to change your
7      name from Anthony Stephens to Aimee Stephens?
8 A.   Probably May of 2013.
9 Q.   Just so I understand, what did that entail for you to

10      do to legally change your name?
11 A.   There's a ton of paperwork to be done.
12 Q.   Okay.
13 A.   With the county court house, applications and
14      affidavits and so on to be filed.
15 Q.   All right.
16 A.   Fingerprints had to be done through the Michigan State
17      Police.
18 Q.   Okay.
19 A.   Basically a background check.
20 Q.   All right.
21 A.   It was advertised in the Legal News.
22 Q.   Okay.
23 A.   And then a court date was set.
24 Q.   Did you do this yourself?  Did you fill out the
25      paperwork?

Page 48
1 A.   Yes.
2 Q.   You didn't hire an attorney?
3 A.   No.
4 Q.   And you said the county court house.  Was that in
5      Wayne County?
6 A.   Wayne County.
7 Q.   And this happened in, I think, August 29th or 30th, I
8      think, 2013?
9 A.   Yes.

10 Q.   Was that the Court Order changing your name?
11 A.   Yes.
12 Q.   So did you go before a judge or something like that?
13 A.   Yes.
14 Q.   Did you have the name Anthony Stephens that you said
15      prior to that your whole life?
16 A.   Pretty much.
17 Q.   You were born with that name?
18 A.   Yes.
19 Q.   I'm assuming your parents named you Anthony; right?
20 A.   Yes.
21 Q.   Now, I think you testified you began to work for
22      R.G. & G.R. Funeral Home in 2007; is that right?
23 A.   Yes.
24 Q.   Was your legal name when you took that job the William
25      Stephens?
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1 Q.   Did you take a six-month apprenticeship?
2 A.   That's when I went to work for R.G. & G.R. Harris.
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Page 49
1 A.   Yes.
2 Q.   Was that always your name legally when you were
3      employed by R.G. & G.R. Funeral Homes?
4 A.   Yes.
5 Q.   Were you born a male?
6                 MR. PRICE:  Objection.  I think this is
7      getting to the part of the Protective Order here.
8                 MR. KIRKPATRICK:  It's not the Protective
9      Order.  I'm asking were you born a male or female.

10      I'm not asking about any transition, I'm just asking
11      about sex assigned at birth.  Does that assist?
12                 MR. PRICE:  You can go ahead and answer.
13 A.   I was assigned male at birth.
14 BY MR. KIRKPATRICK:
15 Q.   What does that mean to be assigned male at birth, or
16      any sex at birth?
17                 When I say that, what your understanding
18      is.
19                 MR. PRICE:  I really think we're getting
20      into the transition phase.  I'm going to object.  I
21      mean I really think this is relating to the transition
22      from male to female, and I think we are -- it really
23      does fall within the Protective Order.
24                 MR. KIRKPATRICK:  I don't believe it does
25      fall in the Protective Order.

Page 50
1                 Why don't we go off the record for a minute
2      and maybe the attorneys can have a conversation.
3                 MR. PRICE:  Okay.
4                 (Off the record at 10:31 a.m.)
5                 (Back on the record at 10:37 a.m.)
6                 MR. KIRKPATRICK:  Back on the record.
7 BY MR. KIRKPATRICK:
8 Q.   So as we fast forward or actually go back to August of
9      2007, you testified already that you worked at

10      R.G. & G.R. Funeral Home; right?
11 A.   As of October 1st.
12 Q.   I'm sorry.
13 A.   2007.
14 Q.   You're right.  October 1st, 2007.  What was your
15      position?
16 A.   When I first started, I would basically have been an
17      apprentice.
18 Q.   So your job title was apprentice.  Was that similar to
19      the job title you had in the very first funeral home
20      you worked at back in North Carolina?
21 A.   Yes.
22 Q.   And was it your understanding that at some point you'd
23      get another job title such as funeral director?
24 A.   Yes.
25 Q.   And how long did you work in that role as apprentice?

Page 51
1 A.   Six months.
2 Q.   And after six months, were you then promoted to
3      funeral director?
4 A.   More or less, yes, because I got my license.
5 Q.   Let's step back and talk about the hiring process for
6      R.G. & G.R.  Did you submit a resumé?  How did you go
7      about getting the position at R.G. & G.R. Funeral
8      Home?
9 A.   Yes, resumé was submitted.

10                 MARKED FOR IDENTIFICATION
11                 D E P O S I T I O N EXHIBIT 1
12                 (Resumé)
13                 10:39 a.m.
14 BY MR. KIRKPATRICK:
15 Q.    Take a look at what's been marked Exhibit 1.
16                 Did you have a chance to review that?
17 A.   Yes.
18 Q.   Do you recognize that?
19 A.   Yes.
20 Q.   Would this be the resumé and cover letter you
21      submitted to get the job at R.G. & G.R. Funeral Homes?
22 A.   Yes.
23 Q.   You see the first page down there, it says Anthony B.
24      Stephens.  Is that your signature?
25 A.   Yes.
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1 Q.   And this resumé, you prepared this, I take it, to get
2      a job at a funeral home?
3 A.   Yes.
4 Q.   So you submitted a resumé.  And what happened next
5      that got you into a position to get the job with
6      R.G. & G.R. Funeral Home?
7 A.   Well, when I first dropped it off in person, I was
8      told that there was nothing available.
9 Q.   Okay.  When you say you dropped it off, who did you

10      drop it off to?
11 A.   I dropped it off at the Livonia location.
12 Q.   Do you recall who you gave your resumé to?
13 A.   Actually it went to Sue.
14 Q.   Okay.  Do you know if --
15 A.   I think she was the only one there at the time.
16 Q.   Do you know if this Sue is still employed?
17 A.   I have no idea.
18 Q.   And then what happened next?
19 A.   Mr. Rost called and said he'd like to talk to me, that
20      he had a unique situation, that his son Matt was going
21      to be going to California to participate in some kind
22      of reality TV show.
23 Q.   Just for the record, who is Mr. Rost?
24 A.   He's sitting at the end of the table down there.
25 Q.   Would that be Tom Rost?
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8 Q.   So as we fast forward or actually go back to August of
9 2007, you testified already that you worked at

10 R.G. & G.R. Funeral Home; right?
11 A.   As of October 1st.
12 Q.   I'm sorry.
13 A.   2007.
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Page 53
1 A.   Yes.
2 Q.   Is he the owner, as far as you know?
3 A.   As far as I know.
4 Q.   Of R.G. & G.R. Funeral Homes?
5 A.   As far as I know.
6 Q.   Do you know if he himself is a funeral director?
7 A.   Yes, he is.
8 Q.   So he called you and said I need somebody to work
9      here?

10 A.   Yes.
11 Q.   And then what was the next step, what happened?
12 A.   I went in and talked to him and to his son Matt.  Then
13      a few days later, I was called by Mr. Cash and went
14      back and talked to him.
15 Q.   Mr. Cash is who?
16 A.   The manager at Livonia.
17 Q.   So you had an interview with these people, Mr. Cash?
18 A.   Well, I would call it an interview with him and Mr.
19      Rost.
20 Q.   Mr. Rost too.  I'm sorry.
21                 And obviously you were hired?
22 A.   Yes.
23 Q.   And what do you recall of that conversation, what did
24      they tell you your job duties would be or anything
25      like that?

Page 54
1                 MR. PRICE:  Objection.  Which they are you
2      referring to?  Vague.
3                 MR. KIRKPATRICK:  That's fair enough.
4 BY MR. KIRKPATRICK:
5 Q.   At this meeting -- you were hired at some point;
6      correct?
7 A.   Yes.
8 Q.   At this interview or meeting, whatever it was, did
9      they, being Mr. Rost and Mr. Cash, discuss with you

10      what your job responsibilities were to be?
11 A.   I don't recall, actually.
12 Q.   Is it safe to assume, for lack of a better term, that
13      you were going to be a funeral director?
14 A.   Basically, yes.
15 Q.   And they were comfortable enough knowing that you
16      previously worked in the funeral business?
17 A.   That is --
18 Q.   You shook your head.  It happens.  So yes?
19 A.   Yes.
20 Q.   And when did you start working there?  How long after
21      this interview?
22 A.   I actually started on October the 1st.
23 Q.   And were you working in the Livonia office?
24 A.   For the majority of the time, yes, because that's
25      where Matt was at.

Page 55
1 Q.   And when you started working there, what were your job
2      duties?  Is it similar to what we've been talking
3      about at all your funeral locations?
4 A.   Yes.
5 Q.   So you were doing the job as an apprentice, which was
6      kind of everything you've already described as a
7      funeral director.  I take it you were assisting in
8      embalmings?
9 A.   Yes.

10 Q.   You were assisting in casketing?
11 A.   Yes.
12 Q.   And removals?
13 A.   Yes.
14 Q.   And all the other duties you've already previously
15      described?
16 A.   Yes.
17 Q.   Did they give you an employee handbook or anything
18      like that?
19 A.   No.
20 Q.   They never gave you an employee handbook?
21 A.   No, sir.
22                 MARKED FOR IDENTIFICATION:
23                 D E P O S I T I O N EXHIBIT 2
24                 (Employee Manual)
25                 10:44 a.m.

Page 56
1 BY MR. KIRKPATRICK:
2 Q.   Let me hand you what's been marked Exhibit 2.
3                 Have you had a chance to review that
4      document?
5 A.   Yes.
6 Q.   Do you recognize that document?
7 A.   No.
8 Q.   Never received that?
9 A.   No, sir.

10 Q.   You can just put it aside there.
11                 So no one ever provided you at R.G. & G.R.
12      an employee manual?
13 A.   No, sir.
14 Q.   So you began to work in Livonia in 2007?
15 A.   Yes.
16 Q.   Who was your supervisor there?
17 A.   Well, I would assume it would be Dave Cash.
18 Q.   What I'm asking you, first line supervisor, would that
19      be fair to say?  First line supervisor or first line
20      boss or person you reported to?
21 A.   Well, being as Dave Cash was the manager, I assume it
22      would be David Cash.
23 Q.   Obviously Tom Rost is in a management chain above you;
24      would that be fair to say?
25 A.   Yes.
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14 Q.   So you began to work in Livonia in 2007?
15 A.   Yes.
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Page 57
1 Q.   Was Tom Rost present at Livonia like the majority of
2      time when you were there?
3 A.   He made his rounds to all the funeral homes, I think,
4      every day.
5 Q.   But was he there like eight hours a day?
6 A.   No.
7 Q.   And did you work exclusively at Livonia?
8 A.   I can't say yes to that because you were sent to
9      wherever business happened to be.

10 Q.   Okay.  So in your entire employment tenure with
11      R.G. & G.R. Funeral Home, did you go and drive every
12      day or go every day to the Livonia location to do your
13      job?
14 A.   Not every day.
15 Q.   What other locations would you go to?
16 A.   Garden City.
17 Q.   Garden City.  Anywhere else?
18 A.   And Harper, Downtown Detroit.
19 Q.   Where would you say you spent the majority of your
20      time during the work day?
21 A.   For the first six months, probably Livonia.
22 Q.   And then after six months, where did you spend --
23 A.   Garden City.
24 Q.   Garden City.  Were you considered a Garden City
25      employee with R.G. & G.R. Funeral Home?

Page 58
1 A.   Well, that's a good question because the schedule
2      posted covered all three places on the same schedule.
3 Q.   Would Dave Cash be considered a manager of the Livonia
4      location?
5 A.   Yes.
6 Q.   Who was the manager at the Garden City location?
7 A.   Would have been George Crawford.
8 Q.   I would imagine Dave Cash and George Crawford, and
9      correct me if I'm wrong, did they have a reason to go

10      to the other locations themselves?
11 A.   Yes.
12 Q.   But they were considered managers of their specific
13      locations?
14 A.   Yes.
15 Q.   So after six months, where would you spend the bulk of
16      your time, which location?
17 A.   I think we just answered that.  Garden City.
18 Q.   Okay.  Just wanted to be clear.  That's where you
19      drove every day to work for the most part?
20 A.   Yes.
21 Q.   Obviously you had occasion to go to Livonia or Detroit
22      for whatever reason; right?
23 A.   Yes.
24 Q.   Just what I'm getting at, is in your words, and
25      correct me if I'm wrong, that was kind of your home

Page 59
1      location to work out of when you were employed there;
2      would that be fair to say?
3 A.   Yes.
4 Q.   So after six months you were no longer an apprentice;
5      correct?
6 A.   Correct.
7 Q.   And you were now a funeral director, embalmer?
8 A.   Yes.
9 Q.   What did you do as a funeral director, embalmer for

10      R.G. & G.R. Funeral Home that differed from what
11      you've already testified to about your time in the
12      funeral business?
13 A.   Nothing really.
14 Q.   Okay.  Did you have a uniform or a dress code that you
15      had to follow while with R.G. & G.R. Funeral Home?
16 A.   They bought suits.
17 Q.   Okay.
18 A.   I wore it.
19 Q.   So they being the company, bought you a suit or suits?
20 A.   Yes.
21 Q.   Were these male suits?
22 A.   I would assume they were.
23 Q.   Okay.
24 A.   I guess a female could have dressed in them.
25 Q.   But were they considered suits that men would wear?
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1 A.   Yes.
2 Q.   Do you know how many suits they purchased for you?
3 A.   Not right off the top of my head, no.
4 Q.   You worked there, I think, would it be fair to say
5      about six years total?
6 A.   Yes.
7 Q.   Do you know if they purchased more than two suits for
8      you during your time there, if you recall?
9 A.   Well, they were on an as-needed basis.

10 Q.   So if you wore one out or something --
11 A.   Right, it got replaced.
12 Q.   Did you ever have a suit replaced while you were
13      there?
14 A.   Yes.
15 Q.   I imagine they get a lot of use?
16 A.   Yes, they do.
17 Q.   Were you required to wear these suits they purchased
18      for you as an employee of R.G. & G.R. Funeral Home
19      when you were there?
20 A.   Yes.
21 Q.   Did you ever dress differently than the dress code
22      that you just spoke about while you were employed
23      there at R.G. & G.R.?
24 A.   No.
25 Q.   Now, while you were at Garden City, I think you
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4 Q.   So after six months you were no longer an apprentice;
5 correct?
6 A.   Correct.
7 Q.   And you were now a funeral director, embalmer?
8 A.   Yes.
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Page 77
1      think you were going back to work?  I'm just trying to
2      understand what next happened.
3 A.   Do you have a copy of the letter he sent me?
4 Q.   Well, it works when I ask you a question.  I
5      understand --
6                 MR. PRICE:  Just let him --
7 A.   Okay.
8 BY MR. KIRKPATRICK:
9 Q.   I mean please understand, I just have to ask questions

10      because there's been a lawsuit initiated that we're
11      litigating, so I need to know specifically what you
12      recall about what happened at these meetings and what
13      happened next.
14 A.   Okay.  I told you what I recall.
15 Q.   Okay.  I appreciate that.
16                 Were you under the impression when he gave
17      you that letter that you were no longer employed?
18 A.   Yes.
19 Q.   Did you like clean out your locker, if you have a
20      locker, or take your personal stuff home?
21 A.   I took my personal stuff home.
22 Q.   Did you speak to any other employees?
23 A.   I think I was the only one there by the time we
24      finished.
25 Q.   During that two-week period of time between the time
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1      you gave Tom the letter and this meeting where he gave
2      you a letter, did you talk to any employees about
3      this?
4 A.   No.
5 Q.   Did anyone ask you about it?
6 A.   Not really.
7 Q.   Did Dolly ask you anything about it?
8 A.   No.
9 Q.   How about Michelle?

10 A.   No.
11 Q.   How about Sharon?
12 A.   No.
13 Q.   How about any employees at Livonia?
14 A.   No.
15 Q.   How about any employees at Detroit?
16 A.   No.
17 Q.   And George Crawford didn't ask you anything about it?
18 A.   He didn't know anything about it.
19 Q.   Do you know if he ever became aware of it before you
20      were let go?
21 A.   Not before I left.
22 Q.   Was he not there at the office or something?
23 A.   He wasn't there that particular day.
24 Q.   And no other managers knew -- you had no interaction
25      with any employees during that two-week period?

Page 79
1 A.   No.
2 Q.   Other than Tom Rost?
3 A.   No.
4 Q.   Okay.
5                 MR. PRICE:  Just to clarify, do you mean no
6      interaction with anybody regarding the letter?
7                 MR. KIRKPATRICK:  Yes.
8                 MR. PRICE:  Okay.
9                 MR. KIRKPATRICK:  Obviously you're going to

10      have conversations in a work place.
11 BY MR. KIRKPATRICK:
12 Q.   I'm talking about the letter you gave Tom Rost and
13      what you were hoping to accomplish with your letter?
14 A.   No.
15 Q.   After you believed you were fired then, terminated,
16      whatever, what did you do next?
17 A.   I think that was like on a Friday when we had --
18      exchanged that second letter.  On Monday I was at an
19      attorney's office.
20 Q.   And did you file a claim with the EEOC?
21 A.   Eventually, yes.
22 Q.   So if you presented him the letter on July 31st, 2014,
23      it was approximately two weeks later he met with you
24      and gave you some document?
25 A.   Yes.

Page 80
1 Q.   And that you believed at that point you were fired?
2 A.   Yes.
3 Q.   So would that be approximately August 13th, August
4      14th?
5 A.   Yes.
6 Q.   But it was a Friday?
7 A.   I'm pretty sure it was.
8 Q.   Okay.  At that point your name was still legally
9      Anthony Stephens?

10 A.   Yes.
11 Q.   I know I asked this kind of a question, but legally
12      I'm asking certain things here.
13                 What was your understanding of why you were
14      fired?  I know you said Tom said something about this
15      isn't going to work.  But do you have any
16      understanding of why you were fired?
17 A.   My understanding from what he said was that me coming
18      to work dressed as a woman was not going to be
19      acceptable.
20 Q.   Did he say that actually to you?
21 A.   I don't recall exactly.
22 Q.   Okay.  I think you said you recalled it's not going to
23      work?
24 A.   Correct.
25 Q.   And you can't recall anything else.  But you don't
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1 Q.   And that you believed at that point you were fired?
2 A.   Yes.
3 Q.   So would that be approximately August 13th, August
4 14th?
5 A.   Yes.
6 Q.   But it was a Friday?
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Page 133
1      before.  What's your understanding of what a
2      sex-specific dress code is?
3 A.   That you dressed as however you presented.
4 Q.   Was it your understanding that -- let me put it this
5      way.
6                 Were you intending on adhering to the
7      female dress code expectations at R.G. & G.R. when you
8      presented your letter?
9 A.   Yes.

10 Q.   And you had no intention of changing that?
11 A.   No.
12 Q.   You were asked earlier about a resumé that you sent
13      out before -- or after you were terminated at
14      R.G. & G.R., and you were asked if there were any
15      changes from the resumé you were shown earlier,
16 Exhibit 1 with the cover letter.
17                 Were there changes to that resumé
18      substantively?
19 A.   Well, basically R.G. & G.R. Harris was added as a
20      place of employment.
21 Q.   So you added R.G. & G.R. to your workplace experience
22      list?
23 A.   Correct.
24 Q.   But was there any other changes that you can recall?
25 A.   The cover letter changed some in respect that, of
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1      course, name changed, and I mentioned in the cover
2      letter that I had a name change done and that all my
3      experience is under my old name.
4 Q.   You were also asked earlier about a dialysis schedule
5      that you're on, and it's currently Tuesday, Thursday
6      and Saturday.
7                 Is there any way currently that that can be
8      altered?
9 A.   It can be altered in the respect that I could do

10      nocturnal dialysis.
11 Q.   What's nocturnal dialysis?
12 A.   You go get put on at night after 6:00 p.m., and your
13      dialysis session is done at night rather than during
14      the day.
15 Q.   Have you ever done this?
16 A.   No.
17 Q.   Okay.  You were also asked about if there was any way
18      that people, your coworkers or managers or supervisors
19      at R.G. & G.R., could have understood that you were
20      going to be presenting as female.
21                 When you gave the -- when you showed the
22      letter to people or gave it to them in the case of Mr.
23      Rost, were you intending to notify people that you
24      were going to be presenting as female?
25 A.   Yes.

Page 135
1                 MR. PRICE:  Okay.  That's all I have.
2                 MR. KIRKPATRICK:  Just a few follow-up
3      questions.
4                        RE-EXAMINATION
5 BY MR. KIRKPATRICK:
6 Q.   When you interviewed with these other funeral homes
7      and presented the resumé that you changed, and this
8      was after your removal, you put on there your work
9      experience with R.G. & G.R. Funeral Home?

10 A.   Yes.
11 Q.   Did you tell them why you left?
12 A.   The subject was never brought up.
13 Q.   Did you put on there that you were fired or
14      terminated?
15 A.   No, I did not.
16 Q.   They never asked?
17 A.   Never asked.
18 Q.   You didn't offer that information?
19 A.   No.
20 Q.   Counsel just asked you about your time with the
21      Carolina Mortuary Services and the female dress code.
22 A.   Yes.
23 Q.   I don't know if you testified to this previously, but
24      just to be clarified on his remarks, did you yourself
25      dress with the male dress code?

Page 136
1 A.   Yes.
2 Q.   Now, you have an option to do nocturnal dialysis?
3 A.   I do now.
4 Q.   When did that option become available?
5 A.   Just recently.
6 Q.   Like in the last --
7 A.   Within the last month.
8 Q.   So that would enable you to go out and work right now
9      if you wanted to --

10 A.   Yes.
11 Q.   -- at a funeral home?
12                 Did you ask or why did you all of a sudden
13      get the opportunity to do that?
14 A.   When you get to a certain point, they give you options
15      as to what you could do if you chose to.
16 Q.   I don't know much about dialysis, and I'm sorry for my
17      ignorance, but is your current schedule of three times
18      a week, is that considered a lot of dialysis?
19 A.   No, that's considered normal.
20 Q.   Okay.  Are there some that some get dialysis daily or
21      anything like that?
22 A.   There are some that do home hemodialysis.
23 Q.   Okay.
24 A.   That do it on a daily basis for less amount of time.
25 Q.   All right.  This nocturnal schedule is 6:00 p.m. to
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6 Were you intending on adhering to the
7  female dress code expectations at R.G. & G.R. when you
8  presented your letter?
9 A.   Yes.
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Synopsis
Background: Transgender prospective employee brought
action against prospective employer under Title VII and
Connecticut Fair Employment Practices Act (CFEPA)
alleging she was nearly hired as an on-call orthopedic
surgeon, but employer declined to hire her because she
disclosed her identity as a transgender woman. Employer
moved for summary judgment.

Holdings: The District Court, Stefan R. Underhill, J., held
that:

[1] prospective employee made prima facie showing of
discrimination under Title VII;

[2] fact issues regarding whether employer's reasons for
declining to hire prospective employee were pretextual
precluded summary judgment;

[3] fact issues precluded summary judgment on issue of
whether prospective employee was covered by Title VII; and

[4] as a matter of first impression, discrimination on the
basis of transgender identity is cognizable under Title VII as
discrimination because of sex.

Motion denied.

Attorneys and Law Firms

Theodore W. Heiser, Sullivan Heiser, LLC, Clinton, CT, for
Plaintiff.

David L. Metzger, Metzger Lazarek & Plumb, Hartford, CT,
Elizabeth K. Acee, Michael G. Caldwell, LeClairryan, New
Haven, CT, for Defendants.

MEMORANDUM OF DECISION AND ORDER

Stefan R. Underhill, United States District Judge

*1  The plaintiff in this case, Dr. Deborah Fabian, brings
this action under Title VII of the Civil Rights Act and the
Connecticut Fair Employment Practices Act (“CFEPA”). She
alleges that she was very nearly hired as an on-call orthopedic
surgeon at the Hospital of Central Connecticut and relied
reasonably and substantially on the impending finalization of
her hiring, but that the hospital declined to hire her because
she disclosed her identity as a transgender woman who would
begin work after transitioning to presenting as female. The
hospital moves for summary judgment on the grounds that Dr.
Fabian has not met her burden under the McDonnell Douglas
burden-shifting framework, because she would have been an
independent contractor rather than an employee and therefore
is not covered by the relevant statutes, and because Title VII
(and the CFEPA at the time of the alleged discrimination)
does not prohibit employment discrimination on the basis of
transgender identity. For the reasons discussed below, I reject
all three arguments and deny the Hospital's motion.

I. Standard of Review
Summary judgment is appropriate when the record
demonstrates that “there is no genuine dispute as to any
material fact and the movant is entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(a); see also Anderson
v. Liberty Lobby, Inc., 477 U.S. 242, 256, 106 S.Ct. 2505,
91 L.Ed.2d 202 (1986) (plaintiff must present affirmative
evidence in order to defeat a properly supported motion for
summary judgment).

When ruling on a summary judgment motion, the court must
construe the facts of record in the light most favorable to the
nonmoving party and must resolve all ambiguities and draw
all reasonable inferences against the moving party. Anderson,
477 U.S. at 255, 106 S.Ct. 2505; Matsushita Elec. Indus. Co.
v. Zenith Radio Corp., 475 U.S. 574, 587, 106 S.Ct. 1348,
89 L.Ed.2d 538 (1986); Adickes v. S.H. Kress & Co., 398
U.S. 144, 158–59, 90 S.Ct. 1598, 26 L.Ed.2d 142 (1970); see
also Aldrich v. Randolph Cent. Sch. Dist., 963 F.2d 520, 523
(2d Cir.1992) (court is required to “resolve all ambiguities
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and draw all inferences in favor of the nonmoving party”).
When a motion for summary judgment is properly supported
by documentary and testimonial evidence, however, the
nonmoving party may not rest upon the mere allegations or
denials of the pleadings, but must present sufficient probative
evidence to establish a genuine issue of material fact. Celotex
Corp. v. Catrett, 477 U.S. 317, 327, 106 S.Ct. 2548, 91
L.Ed.2d 265 (1986); Colon v. Coughlin, 58 F.3d 865, 872 (2d
Cir.1995).

“Only when reasonable minds could not differ as to the
import of the evidence is summary judgment proper.” Bryant
v. Maffucci, 923 F.2d 979, 982 (2d Cir.1991); see also
Suburban Propane v. Proctor Gas, Inc., 953 F.2d 780, 788
(2d Cir.1992). If the nonmoving party submits evidence that
is “merely colorable,” or is not “significantly probative,”
summary judgment may be granted. Anderson, 477 U.S. at
249–50, 106 S.Ct. 2505.

The mere existence of some alleged
factual dispute between the parties
will not defeat an otherwise properly
supported motion for summary
judgment; the requirement is that there
be no genuine issue of material fact.
As to materiality, the substantive law
will identify which facts are material.
Only disputes over facts that might
affect the outcome of the suit under the
governing law will properly preclude
the entry of summary judgment.
Factual disputes that are irrelevant or
unnecessary will not be counted.

*2  Id. at 247–48, 106 S.Ct. 2505. To present a “genuine”
issue of material fact, there must be contradictory evidence
“such that a reasonable jury could return a verdict for the non-
moving party.” Id. at 248, 106 S.Ct. 2505.

If the nonmoving party has failed to make a sufficient
showing on an essential element of his case with respect
to which he has the burden of proof at trial, then summary
judgment is appropriate. Celotex, 477 U.S. at 322, 106 S.Ct.
2548. In such a situation, “there can be ‘no genuine issue
as to any material fact,’ since a complete failure of proof
concerning an essential element of the nonmoving party's
case necessarily renders all other facts immaterial.” Id. at
322–23, 106 S.Ct. 2548; accord Goenaga v. March of Dimes
Birth Defects Found., 51 F.3d 14, 18 (2d Cir.1995) (movant's
burden satisfied if he can point to an absence of evidence to

support an essential element of nonmoving party's claim). In
short, if there is no genuine issue of material fact, summary
judgment may enter. Celotex, 477 U.S. at 323, 106 S.Ct. 2548.

II. Background
Deborah Fabian is an orthopedic surgeon and a transgender

woman. 1  She alleges that she was very nearly hired by the
Hospital of Central Connecticut (“HCC” or the “Hospital”) as
an on-call orthopedic surgeon for its Emergency Department,
albeit with the involvement of a third-party provider of
physicians and management services—Delphi Healthcare
Partners, Inc. (“Delphi”)—that the Hospital used as a means
to find physicians. Fabian entered the hiring process with
Delphi and subsequently went to interview at HCC believing
that she was all but hired. At that time, she was publicly
presenting as male and was known as David Fabian; she
informed her interviewers at the end of her interview,
however, that she is a transgender woman and transitioning to
presenting as female, and that she would work at the hospital
as Deborah Fabian. She subsequently learned that she would
not be hired, and she alleges that she would have been except
for her disclosure of her identity as a transgender woman. She
alleges that the interview was barely more than a formality,
that she had already been told she would get the job, that she
had already been given a contract with a start date (which
she executed and returned), and that it was in reliance on
that reasonable understanding that she and her wife sold their
home in Massachusetts.

*3  Fabian's four-count complaint alleges that Delphi
(Counts One and Two) and HCC (Counts Three and Four)
violated Title VII of the Civil Rights Act and the CFEPA. The
present motion for summary judgment was filed only by HCC

with respect to Counts Three and Four. 2  HCC asserts that
it chose not to hire Fabian not because she is a transgender
woman but because she showed what her interviewers
perceived as reluctance (or insufficient enthusiasm) about
late-night calls to the Emergency Department and their new
electronic records systems, and that she wanted to perform
more surgery, which is not what the job would likely entail.
HCC also claims that the “contract” she received was merely
a sample contract. Moreover, HCC argues that its relationship
to Fabian if she had been hired would not have been as
employer under Title VII, because she would have been an
independent contractor of Delphi, and thus an independent
contractor of an independent contractor; and that, in any
case, discrimination on the basis of transgender identity is
not prohibited by Title VII and was not prohibited by the
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CFEPA at the time. In sum, HCC argues that summary
judgment should be granted because: (1) HCC had legitimate
nondiscriminatory reasons not to hire Fabian, which Fabian
has not shown to be pretextual; (2) even if HCC had hired
Fabian, it would not have been her “employer” under Title
VII or the CFEPA; and (3) transgender is not a protected
status under Title VII and was not a protected status under the
CFEPA at the time of the events giving rise to this case, and
the subsequent amendment of the CFEPA to cover that status
should not be applied retroactively.

III. Discussion
The central factual dispute in this case is whether the decision
not to hire Fabian was or was not made as a result of her
transgender identity. If she would have been an independent
contractor rather than an employee under Title VII and the
CFEPA and therefore not covered by the statutes anyway, or
if transgender status is not cognizable under them, then that
factual dispute is immaterial. I will address those arguments
below. But assuming for the moment that the discrimination
she alleges is not outside the scope of the protective statutes,
her claim is subject to the familiar burden-shifting framework
of McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93
S.Ct. 1817, 36 L.Ed.2d 668 (1973). Because in this case that
analysis is relatively simple, I will take it up first.

A. McDonnell-Douglas Burden Shifting
[1]  [2]  [3] It is unlawful under Title VII for an employer

“to fail or refuse to hire ... any individual ... because of such
individual's race, color, religion, sex, or national origin.” 42
U.S.C. § 2000e–2(a). Discriminatory failure-to-hire claims

under Title VII 3  are analyzed under the familiar burden-
shifting framework of McDonnell Douglas. Under that test:

a plaintiff complaining of a
discriminatory failure to hire must
first make out a prima facie case of
discrimination by showing that (1)
[she] is a member of a protected class,
(2) [she] was qualified for the job
for which [she] applied, (3) [she] was
denied the job, and (4) the denial
occurred under circumstances that
give rise to an inference of invidious
discrimination. Once the plaintiff has
made such a prima facie showing, the
burden shifts to the employer to come
forward with a nondiscriminatory

reason for the decision not to hire the
plaintiff. If the employer articulates
such a reason, the plaintiff is given
an opportunity to adduce admissible
evidence that would be sufficient to
permit a rational finder of fact to
infer that the employer's proffered
reason is pretext for an impermissible
motivation.

Vivenzio v. City of Syracuse, 611 F.3d 98, 106 (2d Cir.2010).

*4  [4]  [5] There is no dispute that Fabian was qualified
for the job and that she was denied it. Whether she is
a member of a protected class pertinent to her claim is
disputed and is addressed below. Assuming for now that
she is, she need only show that “the denial occurred under
circumstances that give rise to an inference of invidious
discrimination” to make her prima facie showing. She has
proffered evidence that she was led to believe she was all but
formally hired, that she received some sort of contract (though
its significance is disputed), that she relied to her detriment
on such representations to such an extent that she sold her
home in Massachusetts, that she was not hired after disclosing
her transgender identity, and that other doctors who are not
transgender were subsequently hired. Taken together, that
evidence is easily sufficient to give rise to an inference of
discrimination. Assuming that the employment relationship
in question is covered by the statute and that Fabian is a
member of a protected class because discrimination on the
basis of transgender identity constitutes sex discrimination,
her prima facie case is therefore easily made. HCC proffers
nondiscriminatory reasons for not hiring her—that in an
interview she expressed reluctance about being called in to the
Hospital at late hours and about the Hospital's new electronic
recordkeeping systems, and wanted to perform more surgery
—but the factual basis of those reasons (i.e., the statements
Fabian made in the interview) is disputed. A reasonable jury
could find that those reasons were mere pretext and that
Fabian's disclosure of her gender identity was the reason she
was not hired. The Hospital's motion for summary judgment
should therefore not be granted on the basis of any failure
of Fabian to meet her burden under the McDonnell Douglas
framework.

B. Employee or Independent Contractor
[6]  [7]  [8] “Title VII cover[s] ‘employees,’ not

independent contractors,” Eisenberg v. Advance Relocation
& Storage, Inc., 237 F.3d 111, 113 (2d Cir.2000), but the mere
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fact that HCC formally designates its doctors as “independent
contractors” does not make them so (or, rather, it does not
exclude them as “employees”) under Title VII. Instead, the
question “whether a worker is an ‘employee’—or whether
he or she is merely an independent contractor—requires the
application of the common law of agency. In turn, whether
a hired person is an employee under the common law of
agency depends largely on the thirteen factors articulated by
the Supreme Court in Community for Creative Non–Violence
v. Reid.” Id. at 113–14 (citations omitted). The Reid factors
are:

[1] the hiring party's right to control
the manner and means by which the
product is accomplished ... [;] [2]
the skill required; [3] the source of
the instrumentalities and tools; [4]
the location of the work; [5] the
duration of the relationship between
the parties; [6] whether the hiring
party has the right to assign additional
projects to the hired party; [7] the
extent of the hired party's discretion
over when and how long to work;
[8] the method of payment; [9] the
hired party's role in hiring and paying
assistants; [10] whether the work is
part of the regular business of the
hiring party; [11] whether the hiring
party is in business; [12] the provision
of employee benefits; and [13] the tax
treatment of the hired party.

Reid, 490 U.S. 730, 751–52, 109 S.Ct. 2166, 104 L.Ed.2d 811
(1989) (footnotes omitted).

[9]  [10]  [11] Weighing the Reid factors is a highly fact-
specific task, and “a court must disregard those factors that,
in light of the facts of a particular case, are (1) irrelevant
or (2) of indeterminate weight—that is, those factors that
are essentially in equipoise and thus do not meaningfully
cut in favor of either the conclusion that the worker is an
employee or the conclusion that he or she is an independent
contractor.” Eisenberg, 237 F.3d at 114 (quotation omitted).
See also Langman Fabrics v. Graff Californiawear, Inc., 160
F.3d 106, 110–11 (2d Cir.1998) (“Not all the Reid factors will
be significant in every case, and we must weigh in the balance
only those factors that are actually indicative of agency in
the particular circumstances before us.”). The Reid factors
are also “a non-exhaustive list of factors to be considered,”

because they merely seek to synthesize the common law of
agency. Frankel v. Bally, 987 F.2d 86, 90 (2d Cir.1993). They
act, therefore, as a kind of starting point—some of them might
not be significant in a particular case, and other factors not
listed in Reid may matter instead. In general, “[t]hough no
single factor is dispositive, the greatest emphasis should be
placed on the first factor—that is, on the extent to which the
hiring party controls the ‘manner and means' by which the
worker completes his or her assigned tasks. The first factor
is entitled to this added weight because, under the common
law of agency, an employer-employee relationship exists if
the purported employer controls or has the right to control
both the result to be accomplished and the ‘manner and
means' by which the purported employee brings about that
result.” Eisenberg, 237 F.3d at 114 (citations and quotations

omitted). 4

*5  [12] It is clear that doctors who staff hospitals will often
fall near the borderline, and under the Reid factors or the
common law of agency they may seem in some ways to be
a hybrid of employee and independent contractor. Hospitals,
by setting policy and performance review procedures, may
have significant control over the “manner and means” of a
doctor's practice, yet medicine is a highly skilled profession
and doctors will necessarily always maintain a significant
degree of autonomy. Hospital physicians are not for that
reason, however, simply excluded as a class from protection
under Title VII. The Second Circuit has reversed a grant
of summary judgment that overemphasized the role of
professional judgment as a factor militating against “control
over the manner and means of one's work,” because such
overemphasis “would carve out all physicians, as a category,
from the protections of the antidiscrimination statutes. While
a physician, like any professional, must be given latitude in
which to choose a course of action, especially considering
the exigencies of medical practice, the mere existence vel
non of that latitude is not dispositive of the manner-and-
means test.” Salamon v. Our Lady of Victory Hosp., 514 F.3d
at 228–29. The Second Circuit held that “[w]hile summary
judgment may be appropriate in some cases concerning staff
physicians suing hospitals, it is not appropriate in all,” and
in that particular case, the plaintiff had “demonstrated a
genuine factual conflict regarding the degree of control [the
hospital] exercised over her.” Id. at 231. The source of tools
and instrumentalities, as well as the location of work, will
weigh in favor of seeing hospital physicians as employees;
the duration of employment, the right to assign additional
projects, the degree of discretion over when and how long to
work, the method of payment, the doctor's role in hiring and
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paying assistants, and various other factors, are likely to vary
widely from case to case.

[13] The decision about employee status in a failure-to-hire
case like this one may be even harder than in other cases
of staff physicians suing hospitals, because the physician
never started work and some of the dynamics that would have
obtained are therefore less apparent. It is clear, however, that
under the agreement that HCC had with Delphi (and under
the contract Fabian received and executed), any doctors hired
would be subject to the Hospital's bylaws, rules, regulations,
policies, and procedures. They would be required to maintain
“Medical Staff privileges” and appropriate credentials. Their
schedules were to be subject to Hospital review and approval
(though the extent of control over their own schedules
remains unclear). They would be required to participate
in the Hospital's programs pertaining to quality assurance,
medical audit, risk management, utilization review, safety,
infection control, and peer review, and to participate in
various compliance programs. They would be required to
follow policies and procedures with respect to medical
records and timekeeping, to participate in staff committees,
and to attend staff meetings, and the Hospital would have
broad authority over administration generally. Doctors would
have supervisory responsibility over hospital employees (and
would not, for instance, hire their own staff and assistants).

The Hospital's right to control the manner and means of
Fabian's work would be far less than in the case of less skilled
workers, but the high degree of skill and autonomy involved
in being a physician is not a per se bar on employee status. She
would have had far less autonomy—and the Hospital would
have had correspondingly greater control over the manner and
means of her work—than she would have had in an individual
practice, or in a partnership with a few other doctors, or if she
merely had privileges to use the Hospital's facilities but was
responsible for bringing in her own patients or performing her
own billing (both tasks, in this case, were performed through
the Hospital).

The location of the work and the source of the
instrumentalities and tools weigh in favor of employee status.
The duration of the relationship between the parties also
weighs in favor of employee status, insofar as Fabian would
not have been brought in to perform a specific task until
completion—like a contractor hired to shingle a roof—or
a particular task intermittently on an as-needed basis, but
would become a regular part of the Hospital personnel. The
Hospital's interest and involvement in the hiring process,

and the fact that it interviewed and declined to hire Fabian,
weigh still further in favor of employee status. If the Hospital
had simply contracted with Delphi to fill its staffing needs
in the way many businesses outsource custodial duties, for
instance, Delphi would have hired whomever Delphi hired
and the Hospital would have had little say in the matter. By
interviewing and considering candidates, the Hospital was
undertaking a traditional employer's task, and was not relying
on Delphi to perform the tasks of a medical practice with its
own staff but rather was relying on it to provide candidates
for consideration by Hospital staff.

*6  None of those factors is dispositive, and I do not consider
their balance to be obvious in this case, but it does appear that
the relationship Fabian would have had with the Hospital if
she had been hired would have been more like a traditional
employee than like a traditional independent contractor. I
need not decide now as a matter of law that Fabian would
have been an employee under Title VII and foreclose further
evidence and argument on the issue (and she has not cross-
moved for summary judgment on it), and I do not do so. But
I conclude that when construing the facts of record in the
light most favorable to the nonmoving party and resolving all
ambiguities and drawing all reasonable inferences against the
moving party, the Hospital has not shown that Fabian as a
matter of law would not have been an employee under Title
VII, and summary judgment should not be granted on that
basis.

C. Transgender Identity and Title VII
Title VII of the Civil Rights Act, as amended, makes it
unlawful for an employer “to fail or refuse to hire or
to discharge any individual, or otherwise to discriminate
against any individual with respect to his compensation,
terms, conditions, or privileges of employment, because
of such individual's race, color, religion, sex, or national
origin.” 42 U.S.C. § 2000e–2(a). The effect of the words
“because of ... sex” is called into question in this case.
Specifically, the parties disagree about the scope of those
words' meaning, and whether they prohibit employment
discrimination against transgender people because they are
transgender people, or if they only encompass discrimination
against women (transgender or otherwise) because they are
women and men (transgender or otherwise) because they are
men. Framed differently, the question is this: If an employer
does not discriminate against women as a class or against
men as a class, but does discriminate against transgender
people (irrespective of whether they are transgender men or
transgender women), does that employer violate Title VII?
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Neither the Supreme Court nor the Second Circuit has

ever addressed that question. 5  Several other Circuits have
addressed it, however, and though most of the earliest cases
held that Title VII does not protect gender identity, the weight
of authority has begun to shift the other way, especially
(though not uniformly) after the Supreme Court's decision in
Price Waterhouse v. Hopkins, 490 U.S. 228, 109 S.Ct. 1775,
104 L.Ed.2d 268 (1989). Because it is an open question in this
Circuit, I consider the reasoning of other courts and closely
examine the language of the statute below.

1. The Early Cases and Congressional Intent

The earliest appellate decisions to examine the applicability
of Title VII to discrimination on the basis of transgender
identity were Holloway v. Arthur Andersen & Co., 566 F.2d

659 (9th Cir.1977), 6  and Sommers v. Budget Marketing,
Inc., 667 F.2d 748 (8th Cir.1982). In each case, the
respective Circuit held that Title VII does not prohibit such
discrimination, and subsequent cases that have come to
the same conclusion have generally followed the same or
essentially similar reasoning (as the Hospital urges me to do in
the present case). Holloway and Sommers (and their progeny)
were decided principally on two grounds: (1) the “traditional”
definition or “plain” meaning of the word “sex,” and (2) the
intention of Congress.

*7  The Ninth Circuit in Holloway acknowledged that
“[t]here is a dearth of legislative history” on the relevant
provision, at least in part because “[t]he major concern of
Congress at the time the Act was promulgated was race
discrimination,” and “[s]ex as a basis of discrimination was
added as a floor amendment one day before the House
approved Title VII, without prior hearing or debate.” 566 F.2d
at 662. The Court noted, however, that “the clear intent” of the
Title VII amendments in the Equal Employment Opportunity
Act of 1972—though that Act did not alter the relevant
provision—“was to remedy the economic deprivation of
women as a class.” Id. The Court reasoned that “[g]iving the
statute its plain meaning” is sufficient to show that “Congress
had only the traditional notions of ‘sex’ in mind,” id. and
concluded that “Congress has not shown any intent other than
to restrict the term ‘sex’ to its traditional meaning.” Id. at
663. But see id. at 664 (Goodwin, J., dissenting) (reasoning
that discrimination because plaintiff “had changed her sex ...
would have to be classified as [discrimination] based upon
sex”). The Court referred several times to the “plain” meaning

or “traditional” definition of sex and included a quotation
from Webster's Seventh New Collegiate Dictionary in a
footnote, see id. at 662 n. 4, but it did not discuss the language
of the statute at length or engage with any definition in depth.

The Eight Circuit in Sommers ruled along the same lines.
“[F]or purposes of Title VII,” the Court held, “the plain
meaning must be ascribed to the term ‘sex’ in absence of clear
congressional intent to do otherwise,” and “the legislative
history does not show any intention to include transsexualism
in Title VII.” 667 F.2d at 750. Like the Holloway Court, the
Sommers Court acknowledged that the word “sex” was added
to Title VII in an amendment “one day before the House
passed the Act without prior legislative hearings and little
debate,” but it nevertheless reasoned that “[i]t is ... generally
recognized that the major thrust of the ‘sex’ amendment
was towards providing equal opportunities for women.” Id.
The Court therefore held that “discrimination based on one's
transsexualism does not fall within the protective purview of
the Act.” Id.

Both Holloway and Sommers rely on the supposedly “plain”
or “traditional” meaning of the word “sex,” but they do
not elaborate on that supposed meaning; and, as I will
discuss below (and as one might infer from Judge Goodwin's
Holloway dissent), their treatment of the word is superficial.
The apparently dual grounds for those decisions might
therefore be collapsed into one, because both decisions
use the “plain” meaning of the statute as a proxy for
Congressional intent: rather than examining what the word
“sex” means, they intuit what Congress must have intended
the statute to do with respect to sex (while acknowledging that
there is virtually no legislative history to guide them).

In the years since Holloway and Sommers, the use of
legislative history and congressional intent has become more
controversial and less prominent in statutory interpretation,
and the addition of the word “sex” to Title VII is about as
vivid an example imaginable of why that change occurred.
U.S. District Judge John F. Grady in the Northern District
of Illinois (in a decision issued from the bench and reported
in the form of a transcript) disagreed with Holloway and
Sommers about the Congressional intent behind the sex
amendment to Title VII:

those who have looked a little
further into the matter know that this
amendment introducing sex into the
picture was a gambit of a Southern
senator who sought thereby to scuttle
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the whole Civil Rights Act, and,
much to his amazement and no doubt
undying disappointment, it did not
work. We not only got an act including
race discrimination, which he had
sought to bar, but we got sex as well.

Ulane v. Eastern Airlines, Inc., 581 F.Supp. 821, 822
(N.D.Ill.1983) ( “Ulane I ”), rev'd, 742 F.2d 1081 (7th
Cir.1984) (“Ulane II ”). There may be some uncertainty
about the precise motives of that Southern congressman (who
was not a senator, as Judge Grady said, but Representative
Howard Smith of Virginia), but he was ostensibly an
opponent of the bill, and it is clear that adding the word
“sex” to Title VII was regarded by some of his colleagues
as a welcome expansion of the Civil Rights Act's protective
scope and by others as a prank or a poison pill to prevent it

from becoming law. 7  Even if one considers some conception
of a coherent and singular congressional intent to be a
useful interpretive tool, it must be acknowledged that any
such conception will, at least in cases like this one, be a
legal fiction: there simply was no coherent and singular
intent. Judge Grady thus disregarded the question of what
Congress intended to do when it added the prohibition of sex
discrimination to Title VII, asking instead: “What did we get
when we got sex?” Id.

*8  Fifteen years later, Justice Scalia writing for a unanimous
Supreme Court applied that same lens to Title VII in a
decision holding that male-on-male sexual harassment claims
fall under its purview:

As some courts have observed, male-
on-male sexual harassment in the
workplace was assuredly not the
principal evil Congress was concerned
with when it enacted Title VII. But
statutory prohibitions often go beyond
the principal evil to cover reasonably
comparable evils, and it is ultimately
the provisions of our laws rather
than the principal concerns of our
legislators by which we are governed.

Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75,
79, 118 S.Ct. 998, 140 L.Ed.2d 201 (1998). When Judge
Grady disregarded the question of “the principal concerns
of our legislators” and looked instead to the provision of
the law itself—that is, to what “we g[o]t when we got sex”
in Title VII—he concluded that the complaint before him,

which alleged employment discrimination on the basis of
transgender identity, clearly alleged discrimination that was
“related to sex or had something to do with sex.” Ulane I,
581 F.Supp. at 822. He characterized that conclusion as a
“layman's reaction to the simple word,” id. and held that “the
term, ‘sex,’ as used in any scientific sense and as used in the
statute can be and should be reasonably interpreted to include
among its denotations the question of sexual identity and that,
therefore, transsexuals are protected by Title VII.” Id. at 825.

The Seventh Circuit reversed that decision. It agreed with
and restated Judge Grady's summary of the circumstances
of the sex amendment's adoption—it called the amendment
“the gambit of a congressman seeking to scuttle” the Act,
Ulane II, 742 F.2d at 1085—but it nevertheless indicated,
perhaps paradoxically, that its responsibility was “to interpret
this congressional legislation and determine what Congress
intended when it decided to outlaw discrimination based on
sex.” Id. at 1084. The Court took the “total lack of legislative
history supporting the sex amendment coupled with the
circumstances of the amendment's adoption” as an indication
that “Congress never considered nor intended that this ...
legislation apply to anything other than the traditional concept
of sex.” Id. at 1085. The Ulane II Court thus relied, as the
Holloway and Sommers courts relied, on what it characterized
as the “traditional concept of sex” and the “plain meaning” of
the statute, id. but it did not examine why or how that meaning
differed from Judge Grady's “layman's reaction” in Ulane I
(which also appears to have been Judge Goodwin's reaction
in his Holloway dissent). Rather, it simply asserted that “[t]he
phrase in Title VII prohibiting discrimination based on sex, in
its plain meaning, implies that it is unlawful to discriminate
against women because they are women and against men
because they are men.” Id. As the Ulane II Court saw it,
to construe the provision as doing anything more would
be “to judicially expand the definition of sex ... beyond its
common and traditional interpretation,” and only Congress
has the prerogative to decide “whether it wants such a broad
sweeping of the untraditional and unusual within” the term.
Id. at 1086.

*9  By the mid-1980s—after Holloway, Sommers, and
Ulane II—it was thus settled in the Seventh, Eighth, and
Ninth Circuits that Title VII did not prohibit employment
discrimination on the basis of transgender identity, and that
result was premised in all three Circuits on congressional
intent and a “plain reading” or “traditional definition” of
the word “sex.” Congress's intention in passing the sex
amendment to Title VII, however, is a highly dubious basis

2:14-cv-13710-SFC-DRG   Doc # 51-22   Filed 04/07/16   Pg 7 of 13    Pg ID 847

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984112595&pubNum=0000345&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&fi=co_pp_sp_345_822&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_822
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984112595&pubNum=0000345&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&fi=co_pp_sp_345_822&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_822
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984112595&pubNum=0000345&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984141552&pubNum=0000350&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984141552&pubNum=0000350&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984141552&pubNum=0000350&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984112595&pubNum=0000345&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998062031&pubNum=0000708&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998062031&pubNum=0000708&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984112595&pubNum=0000345&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&fi=co_pp_sp_345_822&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_822
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984112595&pubNum=0000345&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&fi=co_pp_sp_345_822&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_822
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984112595&pubNum=0000345&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984112595&pubNum=0000345&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&fi=co_pp_sp_345_825&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_825
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984141552&pubNum=0000350&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&fi=co_pp_sp_350_1085&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_1085
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984141552&pubNum=0000350&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&fi=co_pp_sp_350_1084&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_1084
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984141552&pubNum=0000350&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&fi=co_pp_sp_350_1085&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_1085
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984141552&pubNum=0000350&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977124641&pubNum=0000350&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982101056&pubNum=0000350&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984141552&pubNum=0000350&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984112595&pubNum=0000345&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977124641&pubNum=0000350&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984141552&pubNum=0000350&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984141552&pubNum=0000350&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984141552&pubNum=0000350&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&fi=co_pp_sp_350_1086&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_1086
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977124641&pubNum=0000350&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982101056&pubNum=0000350&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984141552&pubNum=0000350&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Fabian v. Hospital of Central Connecticut, --- F.Supp.3d ---- (2016)

2016 WL 1089178

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 8

for interpreting the statute. And the supposed plainness of
that “plain reading”—which itself may have been premised
on an intuition about what Congress would or would not have
intended—is at least in tension with the contrary “layman's
reaction” of Judge Grady in Ulane I (and seemingly shared by
Judge Goodwin in the Holloway dissent) that discrimination
on the basis of transgender identity “relate[s] to sex or ha[s]
something to do with sex,” 581 F.Supp. at 822, and might
therefore be “because of sex.” None of the opinions discussed
the basis of either allegedly plain reading, or the source of the
chasm between them, so I will do so below. But first I will
discuss the effect of a Supreme Court decision that does not
directly address transgender identity, but which, according
to the Ninth Circuit, implicitly overruled Holloway (and if
so, Sommers and Ulane II as well), and thereby shifted the
direction of Title VII cases on this issue.

2. Gender Stereotyping and the Effect of Price Waterhouse

The principal issues before the Supreme Court in Price
Waterhouse v. Hopkins, 490 U.S. 228, 109 S.Ct. 1775, 104
L.Ed.2d 268 (1989), were questions of evidentiary burdens
and causation in “mixed-motive” discrimination cases under
Title VII. The Court produced no majority opinion—it issued
a plurality opinion, two opinions concurring in the judgment,
and a dissent—and part of the outcome was subsequently
superseded by statute. See Fields v. New York State Office of
Mental Retardation & Developmental Disabilities, 115 F.3d
116, 123–24 (2d Cir.1997) (“[Section 107(a) of the Civil
Rights Act of 1991] modifies Price Waterhouse to make sure
that a successful affirmative defense only limits the plaintiff's
relief, rather than avoiding the defendant's liability.”). One
aspect of Price Waterhouse that survives, however, is a result
of the fact that the plaintiff in that case did not allege her
employer straightforwardly discriminated “against women
because they are women,” as the Ulane II Court described
the reach of Title VII's prohibition of sex discrimination.
Rather, she alleged that her employer discriminated against
her because she was, in her employer's view, insufficiently
feminine. By ruling in her favor, a majority of the Court
agreed that Title VII reaches such claims of discrimination
based on gender stereotypes.

The Price Waterhouse dissent stressed that “Title VII
creates no independent cause of action for sex stereotyping,”
though it considered evidence of stereotyping by employers
to be “quite relevant to the question of discriminatory
intent.” 490 U.S. at 294, 109 S.Ct. 1775 (Kennedy, J.,

dissenting). Litigants and courts have sometimes nevertheless
treated Price Waterhouse as having created an independent
cause of action or a new theory of “gender stereotyping”
discrimination under Title VII, and some of the arguments
on the present motion treat gender stereotyping as a distinct
theory. I agree with the Price Waterhouse dissent, however,
that there is no independent gender-stereotyping cause of
action separate from sex discrimination per se; rather, Price
Waterhouse shows that gender-stereotyping discrimination
is sex discrimination per se. That is, the plurality and
concurrences do not create a fundamentally new cause of
action, but rather rely on an understanding of the scope of
Title VII's prohibition against discrimination “because of sex”
that reaches discrimination based on stereotypical ideas about
sex.

In the words of the Price Waterhouse plurality, the “simple
but momentous announcement” that Congress made with
Title VII was that “sex, race, religion, and national origin
are not relevant to the selection, evaluation, or compensation
of employees,” id. at 239, 109 S.Ct. 1775 (except for “the
special context of affirmative action,” id. at 239 n. 3, 109 S.Ct.
1775). The plurality recognized the “somewhat bizarre path
by which ‘sex’ came to be included as a forbidden criterion
for employment ... in an attempt to defeat the bill,” id. at 244
n. 9, 109 S.Ct. 1775, but nevertheless considered legislative
history pertaining to the rest of the Act (mostly legislative
statements about race) as indicative of congressional intent
that applied by analogy to sex. And by the plurality's reading,
“Congress' intent to forbid employers to take gender into
account in making employment decisions appears on the face
of the statute,” id. at 239, 109 S.Ct. 1775, and the words that
prohibit employment discrimination on the basis of sex “mean
that gender must be irrelevant to employment decisions.”
Id. at 240, 109 S.Ct. 1775. “In the specific context of sex
stereotyping,” just as an employer who simply refuses to hire
a woman because she is a woman has acted on the basis of
gender, so too an employer who “acts on the basis of a belief
that a woman cannot be aggressive, or that she must not be,
has acted on the basis of gender.” Id. at 250, 109 S.Ct. 1775.

*10  The acknowledgement in Price Waterhouse that
discrimination by means of gender stereotyping is
discrimination “because of sex” under Title VII eventually led
to a significant shift in the direction of decisions examining
alleged discrimination on the basis of transgender identity.
As the Ninth Circuit wrote, recognizing the abrogation of its
earlier Title VII caselaw:
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The initial judicial approach taken
in cases such as Holloway has
been overruled by the logic and
language of Price Waterhouse. In
Price Waterhouse, which was decided
after Holloway and Ulane [I & II ],
the Supreme Court held that Title VII
barred not just discrimination based on
the fact that Hopkins was a woman, but
also discrimination based on the fact
that she failed “to act like a woman”—
that is, to conform to socially-
constructed gender expectations. What
matters, for purposes of this part of
the Price Waterhouse analysis, is that
in the mind of the perpetrator the
discrimination is related to the sex
of the victim: here, for example, the
perpetrator's actions stem from the
fact that he believed that the victim
was a man who “failed to act like”
one. Thus, under Price Waterhouse,
“sex” under Title VII encompasses
both sex—that is, the biological
differences between men and women
—and gender. Discrimination because
one fails to act in the way expected of a
man or woman is forbidden under Title
VII.

Schwenk v. Hartford, 204 F.3d 1187, 1201–02 (9th Cir.2000)
(citation omitted). The Court therefore held, largely on
the basis of Price Waterhouse, that the Gender Motivated
Violence Act (which parallels the sex discrimination standard
of Title VII) reaches conduct motivated by transgender
identity and other gender nonconformity.

The Sixth Circuit came to the same conclusion in Smith v.
City of Salem, 378 F.3d 566 (6th Cir.2004). “[T]he approach
in Holloway, Sommers, and Ulane [II ],” it wrote, “has been
eviscerated by Price Waterhouse.” Id. at 573. Rejecting the
argument that transgender plaintiffs sought to bootstrap a new
protected class into Title VII, the Court reasoned that, on
the contrary, because discrimination “because of sex” reaches
discrimination based on gender nonconformity, the exclusion
of discrimination on the basis of transgender identity from the
protective scope of Title VII would be to take a certain class
of gender nonconformity and reclassify it as a nonprotected
status solely in order to exclude it:

Discrimination against the transsexual is then found not
to be discrimination “because of ... sex,” but rather,
discrimination against the plaintiff's unprotected status or
mode of self-identification. In other words, these courts
superimpose classifications such as “transsexual” on a
plaintiff, and then legitimize discrimination based on the
plaintiff's gender nonconformity by formalizing the non-
conformity into an ostensibly unprotected classification.

...

Such analyses cannot be reconciled with Price
Waterhouse, which does not make Title VII protection
against sex stereotyping conditional or provide any reason
to exclude Title VII coverage for non sex-stereotypical
behavior simply because the person is a transsexual.

Id. at 574–75. Discrimination on the basis of transgender
identity is thus “no different from the discrimination directed
against Ann Hopkins in Price Waterhouse, who, in sex-
stereotypical terms, did not act like a woman.” Id. at 575.

*11  Similarly, the Eleventh Circuit in Glenn v. Brumby
reasoned that:

A person is defined as transgender precisely because of
the perception that his or her behavior transgresses gender
stereotypes. The very acts that define transgender people
as transgender are those that contradict stereotypes of
gender-appropriate appearance and behavior. There is thus
a congruence between discriminating against transgender
and transsexual individuals and discrimination on the basis
of gender-based behavioral norms.

Accordingly, discrimination against a transgender
individual because of her gender-nonconformity is sex
discrimination, whether it's described as being on the basis
of sex or gender.

663 F.3d 1312, 1316–17 (11th Cir.2011) (quotation,
modification, and citations omitted). And likewise the Equal
Employment Opportunity Commission has written:

When an employer discriminates against someone because
the person is transgender, the employer has engaged in
disparate treatment related to the sex of the victim. This
is true regardless of whether an employer discriminates
against an employee because the individual has expressed
his or her gender in a non-stereotypical fashion, because the
employer is uncomfortable with the fact that the person has
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transitioned or is in the process of transitioning from one
gender to another, or because the employer simply does not
like that the person is identifying as a transgender person.
In each of these circumstances, the employer is making
a gender-based evaluation, thus violating the Supreme
Court's admonition that “an employer may not take gender
into account in making an employment decision.”

Macy v. Holder, 2012 WL 1435995 (E.E.O.C. Apr. 20, 2012)
(quoting Price Waterhouse, 490 U.S. at 244, 109 S.Ct. 1775)
(citations and quotation omitted).

The only post-Price Waterhouse federal appellate decision
to uphold pre-Price Waterhouse doctrine on transgender
identity and Title VII is Etsitty v. Utah Transit Authority,
502 F.3d 1215 (10th Cir.2007). In that opinion, the Tenth
Circuit cited Holloway (without acknowledging that the Ninth
Circuit had already recognized it as abrogated), Sommers, and
Ulane II, and agreed with them that “the plain meaning of
‘sex’ encompasses [no]thing more than male and female.”
Id. at 1221–22. It relied on “the traditional binary conception
of sex” to conclude that “transsexuals may not claim
protection under Title VII from discrimination based solely
on their status as a transsexual.” Id. at 1222. The Court
separately described the “Price Waterhouse theory” of gender
stereotyping, apparently as an independent theory of liability,
but declined to decide whether it applied to transgender
identity and ruled against the plaintiff on other grounds. Id.
at 1224.

In sum, discrimination on the basis of transgender identity
is now recognized as discrimination “because of sex” in
the Ninth Circuit (as Schwenk recognized the abrogation
of Holloway), the Sixth Circuit (as recognized in Smith),
and in the Eleventh Circuit (as recognized in Glenn); and
the E.E.O.C. (in Macy) and has agreed with that authority.
Discrimination on the basis of transgender identity is regarded
as not constituting discrimination “because of sex” in the
Tenth Circuit (under Etsitty). The continued vitality the
pre-Price Waterhouse decisions in the Seventh and Eighth

Circuits (Ulane II & Sommers, respectively) is unclear. 8

3. “Because of Sex”

*12  The split in the caselaw on the question whether
employment discrimination on the basis of transgender
identity is prohibited by Title VII is the result of two
competing views of the effect of the words “because of sex”—

which, in turn, reflect two competing views of the meaning
of the word “sex.” Neither view has been very thoroughly
explained or justified, but both purport to be plain readings.

The view typified by Holloway, Sommers, Ulane II, and
Etsitty is that the “plain meaning” or “traditional binary
conception” of sex means nothing more than “male and
female,” see, e.g., Etsitty, 502 F.3d at 1221–22, and thus that
discrimination “because of sex” can only mean discrimination
“against women because they are women and against
men because they are men,” Ulane II, 742 F.2d at 1085.
Discrimination against transgender people because they are
transgender people, by that reading, is not discrimination
“because of sex.”

The view typified by Judge Grady's “layman's reaction” in
Ulane I and implied by Judge Goodwin in his Holloway
dissent—and apparent in varying degrees in the majority of
post-Price Waterhouse cases—is less well described in the
cases, but it interprets Title VII's prohibition of discrimination
“because of sex” to include discrimination on the basis
of factors that are sufficiently “related to sex or [that]
ha[ve] something to do with sex.” Ulane I, 581 F.Supp.
at 822. Discrimination against transgender people because
they are transgender people, by that reading, is quite literally
discrimination “because of sex.” A majority of the Supreme
Court in Price Waterhouse agreed that discrimination on
the basis of nonconformity with stereotypical gender norms
constitutes discrimination “because of sex.” That view is
more expansive than the narrow Ulane II view and is
consonant with Judge Grady's broader view in Ulane I, and
subsequent cases have thus shifted markedly toward the latter.

I agree with those courts that have held that Price Waterhouse
abrogates the narrow view of Holloway, Sommers, and Ulane
II. Moreover, even without considering Price Waterhouse, I
would conclude that that narrow view is erroneous and that
Judge Grady's analysis was correct. The narrower view relies
on the notion that the word “sex” simply and only means
“male or female.” That notion is not closely examined in any
of the cases, but it is mistaken. “Male or female” is a relatively
weak definition of “sex” for the same reason that “A, B,
AB, or O” is a relatively weak definition of “blood type”:
it is not a formulation of meaning, but a list of instances. It
might be an exhaustive list, or it might not be, but either way
it says nothing about why or how the items in the list are
instances of the same thing; and the word “sex” refers not
just to the instances, but also to the “thing” that the instances
are instances of. In some usages, the word “sex” can indeed
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mean “male or female,” but it can also mean the distinction
between male and female, or the property or characteristic (or
group of properties or characteristics) by which individuals
may be so distinguished. Discrimination “because of sex,”
therefore, is not only discrimination because of maleness and
discrimination because of femaleness, but also discrimination
because of the distinction between male and female or
discrimination because of the properties or characteristics by
which individuals may be classified as male or female.

*13  There is nothing unplain, untraditional, unusual, or
new-fangled about this understanding. It is simply attentive
to what the words in the statute mean, and what they
have meant since long before the statute was formulated.
The first definition of “sex” in Samuel Johnson's seminal
1755 dictionary—among the earliest and most influential
English dictionaries ever published—is “[t]he property by

which any animal is male or female.” 9  That definition
reflects the traditional binary conception of sex, but unlike
the allegedly “plain” or “traditional” view of the pre-Price
Waterhouse cases, it is clear that the word “sex” refers to
the property by which individuals are so classified. That is
consonant with the (harder to read, but more descriptive)
second definition of “sex” in the much more recent Webster's
Third New International Dictionary, which was published
roughly contemporaneously with the passage of the Civil
Rights Act: “the sum of the morphological, physiological,
and behavioral peculiarities of living beings that subserves
biparental reproduction ... and that is typically manifested

as maleness and femaleness ....” 10  The Oxford English
Dictionary's definitions of several senses of the word “sex”
include a “[q]uality in respect of being male or female, or
an instance of this” and “[t]he distinction between male and
female ... ; this distinction as a social or cultural phenomenon,

and its manifestations or consequences ....” 11

Discrimination on the basis of the “peculiarities” that
“typically” manifest as maleness and femaleness, or on
the basis of “the property by which” people are classified
as male or female, is much broader than discrimination
against women because they are women and discrimination
against men because they are men—it would surely include
discrimination on the basis of gender stereotypes, and just
as surely discrimination on the basis of gender identity,
which Judge Grady rightly recognized as “related to sex or
ha[ving] something to do with sex” by means of his “layman's
reaction.” Ulane I, 581 F.Supp. at 822.

Judge James Robertson of the U.S. District Court for the
District of Columbia has issued two thoughtful opinions
in Schroer v. Billington (first on a motion to dismiss, 424
F.Supp.2d 203 (D.D.C.2006), and then after a trial, 577
F.Supp.2d 293 (D.D.C.2008)) in which he recognized that
Judge Grady was right that discrimination on the basis of
transgender identity is discrimination on the basis of sex.
He made a useful analogy (which was in substance repeated
by the E.E.O.C. in Macy) to discrimination on the basis of
religion:

Imagine that an employee is fired
because she converts from Christianity
to Judaism. Imagine too that her
employer testifies that he harbors no
bias toward either Christians or Jews
but only “converts.” That would be a
clear case of discrimination “because
of religion.” No court would take
seriously the notion that “converts”
are not covered by the statute.
Discrimination “because of religion”
easily encompasses discrimination
because of a change of religion.

577 F.Supp.2d at 306. No court would make such a
mistake because no court would implicitly define religion as
synonymous with a purportedly exhaustive list of religions,
and thus could not conclude that discrimination “because of
religion” must be limited to discrimination against members
of particular religions on the list because they are such
members. Because Christianity and Judaism are understood
as examples of religions rather than the definition of
religion itself, discrimination against converts, or against
those who practice either religion the “wrong” way, is
obviously discrimination “because of religion.” Similarly,
discrimination on the basis of gender stereotypes, or on
the basis of being transgender, or intersex, or sexually
indeterminate, constitutes discrimination on the basis of the
properties or characteristics typically manifested in sum
as male and female—and that discrimination is literally
discrimination “because of sex.”

*14  [14] On the basis of the plain language of the
statute, and especially in light of the interpretation of that
language evident in Price Waterhouse's acknowledgement
that gender-stereotyping discrimination is discrimination
“because of sex,” I conclude that discrimination on the basis

of transgender identity is cognizable under Title VII. 12

2:14-cv-13710-SFC-DRG   Doc # 51-22   Filed 04/07/16   Pg 11 of 13    Pg ID 851

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989063356&pubNum=0000780&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989063356&pubNum=0000780&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984112595&pubNum=0000345&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&fi=co_pp_sp_345_822&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_822
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008833281&pubNum=0004637&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008833281&pubNum=0004637&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017103405&pubNum=0004637&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017103405&pubNum=0004637&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027569414&pubNum=0000999&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017103405&pubNum=0004637&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&fi=co_pp_sp_4637_306&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4637_306
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989063356&pubNum=0000708&originatingDoc=I21386e70f00411e581b4a1a364f337cb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Fabian v. Hospital of Central Connecticut, --- F.Supp.3d ---- (2016)

2016 WL 1089178

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 12

IV. Conclusion
Employment discrimination on the basis of transgender
identity is employment discrimination “because of sex” and
constitutes a violation of Title VII of the Civil Rights Act.
HCC has not shown that the position Fabian sought is as a
matter of law beyond the scope of Title VII as a result of
being for an independent contractor rather than an employee.
And Fabian has met her burden under McDonnell Douglas
to make a prima facie case of discrimination and to proffer
sufficient evidence for a reasonable jury to find that the
non-discriminatory reasons HCC offers for not hiring her

are pretextual. Whether the Hospital discriminated against
Deborah Fabian on the basis of her gender identity is a
question for a jury. Because she has proffered sufficient
evidence for a reasonable jury to find that it did, the
defendant's motion for summary judgment is denied.

So ordered.

All Citations

--- F.Supp.3d ----, 2016 WL 1089178

Footnotes
1 Some of the cases that will be discussed below use the word “transgender,” some use the word “transsexual,” and

some use both. I preserve the terminology in direct quotations but otherwise use the term “transgender.” “Transsexual”
is an older term with a more clinical origin, and though it is used by some people who identify with it, it is not
favored by others. See generally GLAAD Media Reference Guide—Transgender Issues, http://www.glaad.org/reference/
transgender. “Transgender” appears to be the more inclusive term, and it is the one Fabian uses of herself, so I follow her
practice. Relatedly, the briefs on the present motion are inconsistent in their use of masculine and feminine pronouns.
The better practice is to defer to the preference of the individual to whom the pronouns refer, see id., and I accordingly
use feminine pronouns throughout in deference to what would appear to be Fabian's preference.

2 HCC states both that Delphi “will likely have all counts against it withdrawn in the near future,” Def.'s Mem. 1, and that
it “is no longer a defendant in this matter,” id. at 2 n.3. In fact Delphi is still a defendant and the counts have not yet
been withdrawn. It may be that HCC was mistaken, that circumstances have changed, or that Delphi intends to settle
and has postponed finalizing a settlement until after a ruling on the issues in this motion, but in any event it is still formally
a defendant and has not filed any dispositive motions.

3 The relevant federal precedent is generally applicable to CFEPA claims as well. See, e.g., Levy v. Commission on Human
Rights and Opportunities, 236 Conn. 96, 103, 671 A.2d 349 (1996) (“Although this case is based solely on Connecticut law,
we review federal precedent concerning employment discrimination for guidance in enforcing our own anti-discrimination
statutes.”); Wroblewski v. Lexington Gardens, Inc., 188 Conn. 44, 53, 448 A.2d 801 (1982) (“In interpreting and applying
[CFEPA] we are properly guided by the case law surrounding federal fair employment legislation, since this court has
previously confirmed our legislature's intention to make the Connecticut statute coextensive with the federal.” (citation
and quotation omitted)).

4 I briefly note that the question whether it is ultimately for the court or a jury to find that an individual is an employee or an
independent contractor remains unsettled, as the Second Circuit noted in Salamon v. Our Lady of Victory Hospital, 514
F.3d 217, 231 n. 15 (2d Cir.2008), as amended (Apr. 22, 2008). The issue was not briefed or argued before the Second
Circuit in Salamon, so the Court merely collected divergent authority and indicated that the district court should consider
it in the first instance. The Second Circuit had previously held, however, that “[t]he District Court's determination as to
the presence or absence of each Reid factor is a finding of fact which [is reviewed] for clear error” and that its “ultimate
determination as to whether a worker is an employee or an independent contractor—that is, the District Court's balancing
of the Reid factors—is a question of law which [is reviewed] de novo.” Eisenberg v. Advance Relocation & Storage, Inc.,
237 F.3d 111, 115 (2d Cir.2000). I need not resolve that question at this stage of the case.

5 The nearest the Second Circuit has come to addressing the question was in Mario v. P & C Food Markets, Inc., when
it noted that “[i]t is also not clear that Mario, as a transsexual, is a member of a protected class,” and cited (without
elaboration) two cases from other circuits that will be discussed below. 313 F.3d 758, 767 (2d Cir.2002). The Court did
not need to reach the question, however, so it did not discuss it beyond that brief remark.

6 Holloway is no longer good law in the Ninth Circuit, but the opinion that announced that fact did not formally overrule
it; rather, it announced that “Holloway has been overruled by the logic and language of Price Waterhouse [v. Hopkins
],” a Supreme Court decision that will be discussed below. Schwenk v. Hartford, 204 F.3d 1187, 1201 (9th Cir.2000). If
the Ninth Circuit is correct (and I think it is, for reasons that will follow), then Sommers is similarly abrogated, though the
Eighth Circuit has not yet acknowledged it.
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7 See generally Jo Freeman, How “Sex” Got Into Title VII: Persistent Opportunism as a Maker of Public Policy, http://
www.jofreeman.com/lawandpolicy/titlevii.htm; Louis Menand, The Sex Amendment: How women got in on the Civil Rights
Act, THE NEW YORKER, July 21, 2014, http://www.newyorker.com/magazine/2014/07/21/sex-amendment.

8 In a related but distinct line of cases, courts have generally held that “Title VII does not prohibit harassment or
discrimination because of sexual orientation.” Simonton v. Runyon, 232 F.3d 33, 35 (2d Cir.2000). Under that rule, as the
Second Circuit has recognized, “gender stereotyping claims can easily present problems for an adjudicator,” Dawson v.
Bumble & Bumble, 398 F.3d 211, 218 (2d Cir.2005), because nonconformity with gender stereotypes is stereotypically
associated with homosexuality—and Title VII thus prohibits discrimination on the basis of such nonconformity insofar as it
is discrimination on the basis of the gender stereotypes but not insofar as it is discrimination on the basis of homosexuality.
Thus, for example, a woman might have a Title VII claim if she was harassed or fired for being perceived as too “macho,”
but not if she was harassed or fired for being perceived as a lesbian, and courts and juries have to sort out the difference
on a case-by-case basis.

U.S. District Judge Katherine P. Failla recently addressed that difficulty in Christiansen v. Omnicom Group, Inc., –––
F.Supp.3d ––––, 2016 WL 951581 (S.D.N.Y. March 9, 2016). She called for the reconsideration of Simonton and
Dawson's rule on the basis of its impracticability, also noting related changes to the legal landscape since those
decisions were made, citing the Supreme Court's same-sex marriage opinions in United States v. Windsor, ––– U.S.
––––, 133 S.Ct. 2675, 186 L.Ed.2d 808 (2013), and Obergefell v. Hodges, ––– U.S. ––––, 135 S.Ct. 2584, 192 L.Ed.2d
609 (2015), as well as the July 2015 decision of the E.E.O.C. that sexual-orientation discrimination is cognizable under
Title VII. Christiansen, at –––– – ––––, slip op. at 30–37, 2016 WL 951581, *12–15. The present case, however, is not
determined by the holding of Simonton, as Judge Failla found Christiansen to be, because this case is about gender
identity itself and the expression of that identity, and not about the orientation of romantic or sexual attraction—which,
as the Simonton Court noted, may or may not be associated in a particular case with broader gender stereotypes. See
232 F.3d at 38 (“[N]ot all homosexual men are stereotypically feminine, and not all heterosexual men are stereotypically
masculine.”). My statutory analysis below might nevertheless suggest an additional statutory basis to support the
reconsideration Judge Failla urges.
Another recent decision that addresses and exemplifies the changes to the legal landscape that Judge Failla describes,
and which unlike Christiansen does pertain to transgender identity, is Adkins v. City of New York, ––– F.Supp.3d ––––,
2015 WL 7076956 (S.D.N.Y. Nov. 15, 2015). Adkins is a Section 1983 case, and U.S. District Judge Jed S. Rakoff
held that under the same analysis applied in Windsor, transgender people are a “quasi-suspect” class and therefore
that disparate treatment alleged to violate the Equal Protection Clause is subject to the elevated “intermediate scrutiny”
standard.

9 Page View 1804, A Dictionary of the English Language: A Digital Edition of the 1755 Classic by Samuel Johnson, (Brandi
Besalke ed.), http://johnsonsdictionaryonline.com/?page_id=7070 & i=1804.

10 WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 2081 (1961).

11 Oxford English Dictionary Third Edition, December 2008, http://www.oed.com/view/Entry/176989.

12 I interpret the same way the parallel CFEPA provision, as it stood prior to the 2011 amendment that added “gender
identity or expression” to the list of protected classes. See Conn. Gen. Stat. § 46a–60. The fact that the Connecticut
legislature added that language does not require the conclusion that gender identity was not already protected by the
plain language of the statute, because legislatures may add such language to clarify or to settle a dispute about the
statute's scope rather than solely to expand it.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court,
N.D. Texas, Dallas Division.

Antwan D. McKnight, #1764431, Plaintiff,
v.

MTC, et al., Defendants.

3:15-CV-1647-K-BK
|

Signed 11/09/2015

Attorneys and Law Firms

Antwan D. McKnight, Venus, TX, pro se.

FINDINGS, CONCLUSIONS AND
RECOMMENDATION OF THE UNITED

STATES MAGISTRATE JUDGE

RENÉE HARRIS TOLIVER, UNITED STATES
MAGISTRATE JUDGE

*1  Pursuant to 28 U.S.C. § 636(b) and Special Order 3,
this case was automatically referred to the United States
Magistrate Judge. Plaintiff, a state inmate, filed a pro se
complaint under 42 U.S.C. § 1983. The Court granted
Plaintiff's motion to proceed in forma pauperis, but did not
issue process pending preliminary screening of the complaint
and answers to the Court's questionnaires. Doc. 5 at 1. For the
reasons that follow, this case should be summarily dismissed.

I. BACKGROUND
Plaintiff brings suit against Management and Training
Corporation (MTC), Sergeant Swinford, Major Tunaitis,

Deputy Warden Wixtorik, 1  and Regional Director B. Parker
for alleged violations of Plaintiff's constitutional and statutory
rights while imprisoned in a Texas Department of Criminal
Justice facility. Doc. 1. More specifically, Plaintiff asserts
that on March 3, 2015, Defendants violated his rights to due
process and religious freedom, as well as and the protections
afforded under the Religious Land Use and Institutionalized
Persons Act (RLUIPA), by confining him in administrative
segregation and taking disciplinary action against him for
refusing to be confined in the same cell as an “active
homosexual” inmate. Doc. 1 at 3– 4; Doc. 7 at 4–12. Plaintiff

asserts, inter alia, that he has “a religious obligation to
honor God,” and that Defendants compelled him “to violate
[his] human conscience by forcing [him] into a cell with an
active homosexual or receive a major [disciplinary] case and
therefore placing a substantial burden on [his] civil rights/
human rights.” Doc. 1 at 4–5; Doc. 7 at 4, 7, 8, 9, 12.

At a disciplinary hearing held on March 12, 2015, Plaintiff
received the following sanctions for refusing to obey an
order: (1) one day of segregation, (2) 30 days of recreation
restrictions, (3) 30 days of commissary restrictions, and (4)
a decrease in his Line Class from a S4–Trusty to a Line
2 designation. Doc. 7 at 2. He asserts that the disciplinary
infraction has delayed his parole consideration by one year
and may have a long term effect on his “discharge date.”
Doc. 7 at 2. However, by this action, Plaintiff seeks only
money damages for mental anguish and “the taking away of
his parole eligibility date.” Doc. 1 at 4; Doc. 7 at 5, 7, 10–12.

II. ANALYSIS
Because Plaintiff is proceeding in forma pauperis, the
complaint is subject to screening under 28 U.S.C. §§ 1915(e)
(2)(B) and 1915A(b). Those statutes provide for sua sponte
dismissal of a complaint if the Court finds that it (1) is
frivolous or malicious, (2) fails to state a claim upon which
relief may be granted, or (3) seeks monetary relief against a
defendant who is immune from such relief. A complaint is
frivolous when it “lacks an arguable basis either in law or
in fact.” Neitzke v. Williams, 490 U.S. 319, 325 (1989). A
claim lacks an arguable basis in law when it is “based on an
indisputably meritless legal theory.” Id. at 327.

*2  The Court liberally construes Plaintiff's filings with
all possible deference due a pro se litigant. Erickson v.
Pardus, 551 U.S. 89, 94 (2007) (pro se pleadings are “to
be liberally construed,” and “a pro se complaint, however
inartfully pleaded, must be held to less stringent standards
than formal pleadings drafted by lawyers.”); Cf. FED. R. CIV.
P. 8(e) ( “Pleadings must be construed so as to do justice”).
Even under this most liberal construction, however, Plaintiff's
complaint should be summarily dismissed as frivolous.

A. Section 1983 Claims
Plaintiff claims violations of his First and Fourteenth
Amendment rights, pursuant to 42 U.S.C. § 1983, by
MTC, a private prison-management corporation, and its
employees. See Rosborough v. Mgmt. & Training Corp., 350
F.3d 459 (5th Cir.2003) (private prison and its employees
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act under color of state law, and thus may be sued
under section 1983 for constitutional violations because
confinement of wrongdoers, though sometimes delegated to
private entities, is a fundamentally governmental function).
Plaintiff claims no physical injury, however, and the recovery
of compensatory damages for emotional or mental injuries
allegedly suffered is precluded. Under 42 U.S.C. § 1997e(e), a
prisoner is prohibited from filing a civil action in federal court
“for mental or emotional injury suffered while in custody
without a prior showing of physical injury.” See also Mayfield
v. Texas Dep't Of Criminal Justice, 529 F.3d 599, 606 (5th
Cir.2008) (dismissing compensatory-damages request under
section 1997e(e) because the plaintiff had not alleged any
physical injury stemming from his free exercise of religion
claims and he sought only compensatory damages); Stauffer
v. Gearhart, 741 F.3d 574, 583 (5th Cir.2014) (same as to
claims of First and Fourteenth Amendment violations).

Moreover, while section 1997e(e) does not bar Plaintiff's
request for punitive damages, see Hutchins v. McDaniels,
512 F.3d 193, 198 (5th Cir.2007), “punitive damages
may be awarded only when the defendant's conduct “is
'motivated by evil intent' or demonstrates 'reckless or callous
indifference' to a person's constitutional rights.” Williams
v. Kaufman County, 352 F.3d 994, 1015 (5th Cir.2003)
(citations omitted). Plaintiff has alleged neither, nor does he
posit any facts in support of his claims from which such an
inference may be drawn.

In any event, Plaintiff's claims also fail on the merits.

1. Due Process Claims

Plaintiff contends that his constitutional right to due process
was violated by the wrongful conduct of a disciplinary
proceeding and the resulting sanctions. However, he does
not have a liberty interest sufficient to invoke due
process concerns. The Due Process Clause protects against
deprivations of life, liberty, or property, see U.S. Const.
Amend. XIV, § 1, and “those who seek to invoke its
procedural protection must establish that one of these interests
is at stake.” Wilkinson v. Austin, 545 U.S. 209, 221 (2005).
The “Due Process Clause does not protect every change in
the conditions of confinement which has a substantial adverse
effect upon a prisoner.” Madison v. Parker, 104 F.3d 765, 767
(5th Cir.1997).

The punishment imposed following the disciplinary
proceeding in the instant case–one day in segregation, 30 days
of recreation and commissary restrictions, and a decrease in
line class from a S4–Trusty to a Line 2 designation–does not
rise to the level of a liberty interest and are “merely changes
in the conditions of [Plaintiff's] confinement and do not
implicate due process concerns.” Madison, 104 F.3d at 767–
768. Placement in a segregation cell (especially for only one
day) does not implicate a protected liberty interest. See Luken
v. Scott, 71 F.3d 192, 193 (5th Cir.1995) ( “administrative
segregation, without more, does not constitute a deprivation
of a constitutionally cognizable interest”) (citing Sandin
v. Conner, 515 U.S. 472, 486 (1995)). Nor does the
temporary loss of recreation and commissary privileges
involve a protected liberty interest. Madison, 104 F.3d at 768
(“concluding that 30–day commissary and cell restrictions
do not implicate due process concerns”); Taylor v. Swift,
2015 WL 5834057, at *1 (5th Cir. Oct. 7, 2015) (per curiam)
(finding that loss of 20 days of recreation and commissary
privileges does not result in a deprivation of a liberty interest).
Moreover, Plaintiff does not have a liberty interest in his
custodial classification or in his good-time earning status. See
Malchi v. Thaler, 211 F.3d 953, 959 (5th Cir.2000) (effect
of a change in a prisoner's good-time earning status on the
timing of inmate's release on mandatory supervision was
“too speculative to afford him a constitutionally cognizable
claim to the 'right' to a particular time-earning status”); see
also Luken, 71 F.3d at 193 (“The loss of the opportunity to
earn good-time credits, which might lead to earlier parole,
is a collateral consequence of [an inmate's] custodial status”
and, thus, does “not create constitutionally protected liberty
interests.”).

*3  Plaintiff also asserts that Defendant Deputy Warden
Wixtorik confiscated a grievance that Plaintiff had filed
against Wixtorik and responded to it “against his own
judgment,” in violation Plaintiff's due process rights “to a
fair and impartial hearing [of his] complaint.” Doc. 1 at 5.
However, insofar as Plaintiff seeks to challenge the grievance
procedure, his claim likewise has no merit. Plaintiff does not
have a constitutionally-protected “liberty interest in having ...
grievances resolved to his satisfaction.” Geiger v. Jowers, 404
F.3d 371, 373–374 (5th Cir.2005) (quoting Sandin, 515 U.S.
at 484) (a prisoner has a liberty interest only in “freedom[s]
from restraint ... impos[ing] atypical and significant hardship
on the inmate in relation to the ordinary incidents of prison
life.”). Nor does Plaintiff “have a constitutional entitlement to
an adequate grievance procedure.” Hill v. Bowles, No. 3:02–
CV–2527–P, 2003 WL 21448045 *5 (N.D. Tex. June 18,
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2003) (collecting out-of-circuit precedent), recommendation
accepted, 2003 WL 21977138 (N.D.Tex. July 31, 2003).

Since Plaintiff relies on liberty interests that do not exist in the
law, his claims of due process violations should be summarily
dismissed.

2. First Amendment Claim

Plaintiff also asserts a violation of his right to freedom of
religion, which the Court has liberally construed to raise a
claim under the Free Exercise Clause of the First Amendment.
See U.S. Const. Amend. I; O'Lone v. Estate of Shabazz,
482 U.S. 342, 348 (1987) (First Amendment's protection of
the right to free exercise of religion extends to inmates).
In Turner v. Safley, the Supreme Court held that “when a
prison regulation impinges on inmates' constitutional rights,
the regulation is valid if it is reasonably related to legitimate
penological interests.” 482 U.S. 78, 89 (1987) (setting out
four-factor test for determining whether a prison regulation
that infringes on an inmate's First Amendment rights is
nonetheless reasonable and therefore constitutionally valid).

Plaintiff maintains Defendants forced him to violate his
“religious freedom and obligation to” God by choosing
between being confined with an active homosexual or
receiving a major disciplinary case. Doc. 1 at 5; see also
Doc. 7 at 4. However, Plaintiff does not complain that the
placement of the homosexual inmate in his cell impinged in
any way on his right to freely exercise his religion. Indeed, his
pleadings are silent about any burden on his religious practice,
and only mention generally his concerns for “human dignity”
and “conscience” and “religious obligation to honor ... God.”
Doc. 3 at 5; Doc. 7 at 4. Moreover, Plaintiff does not allege
that his cell assignment was made solely to harass or cause
him problems and, thus, was not reasonably related to a
legitimate penological interest. See Jehovah v. Clarke, 798
F.3d 169, 181 (4th Cir.2015) (inmate alleged a plausible
First Amendment claim because he asserted cell assignments
were “deliberately done ... to harass and cause conflict
and problems for [him]” and in contravention of a housing
policy). Indeed, Plaintiff conceded in response to the Court's
questionnaire that he was moved to a different cell soon
after he complained, and that another inmate was assigned
to his old cell with the same homosexual inmate within
a relative short amount of time. Doc. 7 at 8. These facts
are inconsistent with any suggestion that the complained of
roommate assignment was to deliberately harass Plaintiff.

Further, Plaintiff has not alleged Defendants' deliberate
indifference to his physical safety.

Moreover, Plaintiff's pleadings are totally silent about any
prison policy or regulation relating to cell assignment
that was not applied neutrally and, thus, impinged on his
First Amendment right to free exercise. See Mayfield v.
Texas Dep't Of Crim. Justice, 529 F.3d 599, 609–610 (5th
Cir.2008) (remanding First Amendment claim to address
the neutrality of TDCJ's policy allowing religious groups to
assemble for religious services in the absence of an outside
volunteer). It is well-settled that prisoners do not have a
constitutional right to choose their place of confinement,
security classification, housing assignment, and cellmate.
See, e.g., Olim v. Wakinekona, 461 U.S. 238, 245 (1983)
(place of confinement); Murray v. Bledsoe, 650 F.3d 246,
247 (3d Cir.2011) (per curiam) (cellmate); Burger v. U.S.
Bureau of Prisons, 65 F.3d 48 (5th Cir.1995) (prisoner
classification). Prison officials also retain broad discretion
over the administration of prisons, including housing and cell
assignments. (Bell v. Wolfish, 441 U.S. 520, 540 n. 23, 547
(1979)) (“Prison administrators ... should be accorded wide-
ranging deference in the adoption and execution of policies
and practices that in their judgment are needed to preserve
internal order and discipline and to maintain institutional
security.”).

*4  Based on the forgoing, the Court concludes that
Plaintiff's allegations concerning the assignment of a
homosexual cellmate lack any arguable basis under the Free
Exercise Clause of the First Amendment.

B. RLUIPA
Lastly, Plaintiff generally asserts a violation of RLUIPA.
Doc. 1 at 3. However, even assuming it applies to a private
prison and its personnel because they are instrumentalities
of the state, see Knows His Gun v. Montana, 866
F.Supp.2d 1235, 1246 (D.Mont.2012) (collecting cases
applying RLUIPA to private prisons), Plaintiff is not entitled
to monetary relief under RLUIPA. See Sossamon v. Texas,
563 U.S. 277, –––, 131 S.Ct. at 1655, 1663 (2011) (RLUIPA
does not create a cause of action for damages against the State
of “Texas and the Defendants in their official capacities.”);
Sossamon v. Lone Star State of Texas, 560 F.3d 316, 331
(5th Cir.2009) (RLUIPA does not create a private right of
action against the defendants in their individual capacities),
aff'd sub nom. Sossamon, 563 U.S. 277; see also Copeland v.
Livingston, 464 F. App'x 326, 330 (5th Cir.2012) (restating
district and appellate court holdings in Sossamon ). That fact
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notwithstanding, Plaintiff's bare allegations fail to raise an

arguable claim under RLUIPA as set out below. 2

RLUIPA provides more stringent protection of prisoners'
free exercise rights than does the First Amendment. Under
RLUIPA, “[n]o government shall impose a substantial burden
on the religious exercise of a person residing in or confined
to an institution ... unless the government demonstrates that
imposition of the burden on that person–(1) is in furtherance
of a compelling government interest; and (2) is the least
restrictive means of furthering that compelling government
interest.” 42 U.S.C. § 2000cc–1(a). The inmate bears the
initial burden of showing a substantial burden on his religious
exercise. 42 U.S.C. § 2000cc–2(b). “RLUIPA protects 'any
exercise of religion, whether or not compelled by, or central
to, a system of religious belief,' § 2000cc–5(7)(A), but ... a
prisoner's request for an accommodation must be sincerely
based on a religious belief and not some other motivation.”
Holt v. Hobbs, ––– U.S. ––––, 135 S.Ct. 853, 862 (2015).
The government in turn must establish that the burden is the
least restrictive way to further a compelling governmental
interest. 42 U.S.C. § 2000cc–2(b). “The least-restrictive-
means standard is exceptionally demanding, and it requires
the government to show that it lacks other means of achieving
its desired goal without imposing a substantial burden on the
exercise of religion by the objecting party.” Holt, 135 S.Ct. at
864 (internal quotation marks and alterations omitted).

Here, Plaintiff has pled no facts tending to show that
Defendants' refusal to accommodate his housing request
“put a substantial pressure on him to modify his behavior
and to violate his beliefs.” Jehovah, 798 F.3d at 180–
181 (quotations and quoted case omitted). Plaintiff relies
instead on conclusory statements that sharing a cell with a
homosexual inmate is against his conscience and “religious
obligation to honor God.” Doc. 1 at 4–5. However, he does
not claim that sharing a cell with the homosexual inmate has
put any pressure on him to change his religious conduct. See
Jehovah, 798 F.3d at 180 (allegation that inmate was required
to “share a cell or anything with persons who are anti-
Christian and unbelievers” in contravention of his religious
beliefs did not in and of itself demonstrate that inmate was
pressured to change his religious conduct). Thus, Plaintiff's
allegations suggest that he takes issue only with the exposure
to a homosexual cellmate, and not with any effect it has on
his religious activities. Indeed, his filings do not identify any
religious exercise apart from mentioning very general tenets
of his religion to “honor God” and maintain his “human
dignity.” Compare Fountain v. Thaler, ––– F. App'x –––,

No. 14–40644, 2015 WL 6445738, at *2 (5th Cir. Oct. 26,
2015) (holding the plaintiff had pleaded sufficient facts under
RLUIPA because prison's correspondence policy obstructed
his opportunity to exercise and grow his religion through the
mail when he could not attend church during administrative

segregation). 3

*5  In addition, Plaintiff does not claim that the homosexual
cellmate harassed him for his religious belief or that he
attempted to obstruct Plaintiff from engaging in any religious
practice. See Jehovah, 798 F.3d at 180 (holding inmate made
a sufficient prima facie showing under RLUIPA because in
addition to his general complaint, he also alleged that his
religious practices were chilled by his cellmate's religiously
motivated harassment). Moreover, at least one district court
has found that preference in housing based on differences
in race or sexual orientation does not substantially burden
an inmate's ability to practice his religion for purposes of
RLUIPA. See Damron v. Jackson, No. 2:09–CV–050, 2011
WL 4402767, at *8 (S.D.Ohio Sept. 21, 2011) (holding that
inmate failed to make a prima facie showing under RLUIPA
that being celled with non-whites or homosexuals was a
substantial burden on his ability to practice his religion).
In Damron, the plaintiff's pleadings only briefly referred to
the tenets of his religion, and merely “advocate[d] racial
separation based upon biblical interpretation” and to protect
members of the Christian Separatist Church from physical
danger. 2011 WL 4402767 at *8. In this case, in addition to
the brief reference to his religious beliefs, the pleadings do
not even rise to the level of those in Damron, because Plaintiff
does not allege any fear of physical danger. Doc. 1 at 4–5.

Based on the above, the Court concludes that Plaintiff cannot
make the initial showing that the assignment of a homosexual
cellmate was a substantial burden on his religious exercise.
Accordingly, his RLUIPA claim lacks an arguable basis in
law and should be dismissed.

III. LEAVE TO AMEND
Ordinarily, a pro se p laintiff should be granted leave to
amend the complaint prior to dismissal. See Brown v. Texas
A & M Univ., 804 F.2d 327, 334 (5th Cir.1986) (“Unless we
have searched every nook and cranny of the record, like a
hungry beggar searching a pantry for the last morsel of food,
and have determined that 'even the most sympathetic reading
of plaintiff's pleadings uncovers no theory and no facts that
would subject the present defendants to liability,' ” he must be
permitted to amend his claim if he can do so.). Here, the Court
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has given Plaintiff's pleadings their most liberal construction.
Additionally, the Court has given Plaintiff an opportunity to
clarify and to state legally cognizable claims through a court
questionnaire. Doc. 6; Doc. 7.See Green v. McKaskle, 788
F.2d 1116, 1120 (5th Cir.1986) (district court should be able
to dismiss as frivolous a significant number of prisoner suits
on the complaint alone or the complaint together with the
Watson questionnaire). Nevertheless, as detailed herein, each
of Plaintiff's claims lacks an arguable basis either in law or
in fact. Under these circumstances, granting leave to amend
would be futile and cause needless delay. See Jacquez v.
Procunier, 801 F.2d 789, 792 (5th Cir.1986) (“At some point
a court must decide that a plaintiff has had fair opportunity
to make his case; if, after that time, a cause of action has not
been established, the court should finally dismiss the suit.”).

IV. CONCLUSION
For the foregoing reasons, it is recommended that this action
be summarily DISMISSED with prejudice as frivolous. See
28 U.S.C. §§ 1915(e)(2)(B) and 1915A(b).

This dismissal will count as a “strike” or “prior occasion”

within the meaning of 28 U.S.C. § 1915(g). 4

SIGNED this November 9, 2015.

All Citations

Slip Copy, 2015 WL 7730995

Footnotes
1 The correct spelling of some of the Defendants' names is not clear from the complaint.

2 RLUIPA creates a private right of action for injunctive and declaratory relief. Sossamon, 560 F.3d at 326–327.

3 Even given the “broad protection of religious exercise” required by RLUIPA, see Holt, 135 S.Ct. at 860, the complaint is
wholly devoid of facts from which this Court can conclude that Plaintiff's beliefs constitute “religious exercise.” Cf.Wagner
v. Campuzano, 562 F. App'x 255, 256 (5th Cir.2014) (per curiam) (playing piano for religious services was religious
exercise); Chance v. Tex. Dep't of Crim. Justice, 730 F.3d 404, 412 (5th Cir.2013) (smoking a communal pipe was
religious exercise); Garner v. Kennedy, 713 F.3d 237, 244 (5th Cir.2013) (growing a beard was religious exercise).

4 28 U.S.C. § 1915(g), commonly known as the “three-strikes” provision, provides: “[i]n no event shall a prisoner bring a
civil action or appeal a judgment in a civil action or proceeding under this section, if the prisoner has, on 3 or more prior
occasions, while incarcerated or detained in any facility, brought an action or appeal in a court of the United States that
was dismissed on the grounds that it is frivolous, malicious, or fails to state a claim upon which relief may be granted,
unless the prisoner is under imminent danger of serious physical injury.”

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Layne Wilson, Plaintiff,
v.

Deborah Lee James 1 , Secretary of
the Air Force, et al., Defendants.

Civil No. 13–cv–01351 (APM)
|

Signed October 13, 2015

Synopsis
Background: Member of the Utah Air National Guard
brought action against his commanding officer and Secretary
of the Air Force, alleging that certain disciplinary actions
violated the Religious Freedom Restoration Act (RFRA),
First and Fifth Amendments, Administrative Procedure Act
(APA), and Privacy Act. Commanding officer and Secretary
moved to dismiss and for summary judgment.

Holdings: The District Court, Amit P. Mehta, J., held that:

[1] member's e-mail objecting to same-sex wedding that was
held at the military academy's chapel was not a “religious
exercise” under the RFRA;

[2] member's e-mail sent to senior military official
outside member's chain of command, which expressed his
disagreement with decision to allow same-sex marriage
ceremony, was not protected speech under the First
Amendment;

[3] member's rant against his commanding officer, which
member posted on social networking website after officer
declined to rescind member's letter of reprimand, was not
protected speech under the First Amendment;

[4] member lacked standing to challenge constitutionality of
Air Force regulation, which set forth standards for use of
social media by Air Force members;

[5] member did not have liberty or property interest in his
employment with the military, and thus commanding officer

issuing two letters of reprimand did not deprive member of
due process;

[6] member's claim, which challenged commanding officer's
decision to issue two letters of reprimand, was nonjusticiable
military personnel decision;

[7] member failed to exhaust administrative remedies under
the Military Whistleblower Protection Act (MWPA), as
required before seeking judicial review of his claim, alleging
that letters of reprimand were issued in violation of
Department of Defense (DOD) directive; and

[8] e-mail sent by National Guard's public affairs officer did
not disclose information protected under the Privacy Act.

Motion granted.

Attorneys and Law Firms

John B. Wells, Law Offices of John B. Wells, Slidell, LA, for
Plaintiff.

Marina Utgoff Braswell, Jane M. Lyons, U.S. Attorney's
Office, Washington, DC, for Defendants.

MEMORANDUM OPINION

AMIT P. MEHTA, District Judge

I. INTRODUCTION
*1  On December 2, 2012, Plaintiff Layne Wilson, an

enlisted member of the Utah Air National Guard, sent an
email, using his military email account, to an official at the
United States Military Academy at West Point objecting to
a same-sex wedding held at the military academy's chapel.
Plaintiff's Commanding Officer, Defendant Lt. Colonel
Kevin Tobias, learned about the email and disciplined
Plaintiff for it—first, rescinding his six-year reenlistment
contract and offering in its place a one-year contract that
Plaintiff later signed; and second, issuing Plaintiff a Letter
of Reprimand. After Plaintiff challenged these disciplinary
actions, Lt. Colonel Tobias acknowledged error in rescinding
the six-year contract and reinstated it, but concluded that
the Letter of Reprimand would remain. The next day,
apparently dissatisfied with this outcome, Plaintiff posted
on his Facebook page the following disparaging remarks
about Lt. Colonel Tobias: “You embarrass me, our country,
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and our unit!!! ... You are part [of] the problem with this
country.” That Facebook post, along with other such postings,
instigated a second round of discipline, which included
another Letter of Reprimand, the opening of a Security
Information File, and the suspension of Plaintiff's security
clearance.

Believing that the various forms of discipline imposed
violated his constitutionally and statutorily protected rights,
Plaintiff brought this suit asserting a bevy of claims under
the Religious Freedom Restoration Act, the First and
Fifth Amendments, the Administrative Procedure Act, and
the Privacy Act. Defendants Secretary of the Air Force
Deborah Lee James, Lt. General Stanley E. Clarke, Brigadier

General Jefferson Burton, and Lt. Colonel Tobias 2  counter,
generally, that their actions were lawful, reasonable, and
appropriate responses to a series of insubordinate acts.

The manner in which Plaintiff has pled and argued his
claims has presented serious challenges to the court.
Throughout his Complaint and in subsequent briefing,
Plaintiff indiscriminately connects various theories of
liability—predicated on the Constitution, statutes, and
military regulations—with the different disciplinary actions
taken against him, creating a thicket of allegations and claims
that are often difficult to discern. In his Complaint, for
example, Plaintiff does not clearly identify claims; nor does
he concisely link his claims to the specific disciplinary actions
he challenges. His briefs are similarly abstruse. They treat
each form of imposed discipline as an opportunity to raise
multifarious arguments challenging the action's validity. The
court has done its best to untangle Plaintiff's inartful pleadings
and briefs.

*2  Before the court are Defendants' Motion to Dismiss and
for Summary Judgment and Plaintiff's Motion for Summary
Judgment. After considering the parties' arguments and the
evidence presented, the court grants Defendants' Motion to
Dismiss and for Summary Judgment in its entirety and denies
Plaintiff's Motion for Summary Judgment in its entirety.

II. BACKGROUND

A. The Email to West Point and Resulting Discipline
At all times relevant to this action, Plaintiff was a member
of The Church of Jesus Christ of Latter-day Saints (“LDS”),
Wilson Aff., ECF No. 17–3, ¶ 3, and an enlisted member of
the Utah Air National Guard (“UTANG”), Defs.' Statement
of Material Facts, ECF No. 14, ¶¶ 1–2 [hereinafter Defs.'

SOF]; Pl.'s Counter Statement of Facts, ECF No. 17–2, ¶¶ 1–
2 [hereinafter Pl.'s Counter SOF].

On November 3, 2012, Plaintiff signed a six-year reenlistment
contract with both the UTANG and the Federal Air
Force Reserve. Administrative R., ECF No. 7–1, at 27–33

[hereinafter AR]. 3  On an unspecified prior date, Plaintiff
had used his military email account to send “abusive
and threatening emails” to his medical insurer, TriCare,
about a coverage dispute concerning his wife's cancer
treatment. Defs.' SOF ¶ 3; but see Pl.'s Counter SOF ¶ 3
(denying that Plaintiff's emails to TriCare were “abusive
or threatening”). In response, when Plaintiff signed his
reenlistment contract, his superior, Defendant Lt. Colonel
Tobias “verbally counseled [P]laintiff on his improper use
of government email[.]” Defs.' SOF ¶ 3; see also AR at 46
(November 19, 2012, email from Tobias to TriCare employee
in which Tobias writes, “I talked with Layne on 3 Nov 2012
and I've asked him to stop the inappropriate emails and to tone
down his responses to your staff”).

One month later, on December 2, 2012, Plaintiff sent
an email, using his military account, to Major Jeffery
Higgins, whom he believed to be a chaplain at the United
States Military Academy at West Point (the “Email”). See
Pl.'s Counter SOF ¶ 4. The Email's subject line was:
“Homosexuality weddings at military institutions.” AR at 48.
It read as follows:

Gentlemen:

I just read an article that a homosexual wedding was
performed at the Cadet Chapel at West Point. I need to let
you [know], that this is wrong on so many levels. If they
wanted to get married in a hotel, that is one thing. Our base
chapels are a place of worship and this [is] a mockery to
God and our military core values. I have proudly served for
27 years and this is a slap in the face to us who have put
our lives on the line for this country. I hope sir that you will
take appropriate action so this does not happen again.

Id.

At the time he received the Email, Major Higgins was serving
as the Executive Assistant to the Commandant of Cadets at
West Point. Pl.'s Counter SOF ¶ 4. Brigadier General Ted
Martin, West Point's Commandant of Cadets, received the
Email and forwarded it to Brigadier General David Fountain,
Utah's Assistant Adjutant General for Air and the highest-
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ranking officer in the UTANG, along with the following
message:

*3  I am writing to send you a message I received from
one of your Airmen, TSGT L.E. Wilson, who apparently
doesn't like the idea of two gay individuals getting married
at an on-post facility (in this case, the Cadet Chapel at
West Point). I am not sure why he wrote me—maybe he
thinks I care about his opinion (which I don't), or that I am
responsible for the policy (which I am not), or that I control
the facility (which I don't), but in any event I believe he may
have some problems with the lifting of “don't ask, don't
tell” and thought that you or his immediate commander
might want to further investigate. If I did control all of
the above, he should know that I still don't care about his
opinions, and that I am flabbergasted that he would think it
is OK to question any of my orders or policies. I will just
hit the delete key on his message and go about my business.

The funny thing about email is that anyone can hit the send
key and totally bypass the chain of command. It is bad
enough when a civilian does it, but doubly disappointing
when someone in the military does it. I guess it is just a sign
of the times. I am sure you are busy and have about as much
time for this kind of nonsense as I do—which is “zero”!

AR at 47–48. Brigadier General Fountain forwarded General
Martin's email to Brigadier General Kenneth Gammon, who
in turn forwarded the email to Tobias. Id. at 47.

Three days after Plaintiff sent the Email, on December 5,
2012, UTANG officials decided to rescind Plaintiff's six-
year reenlistment contract and offer in its place a one-year
reenlistment contract. Id. at 42; Defs.' SOF ¶ 8. On December
12, 2012, Tobias met with Plaintiff to discuss the status of his
reenlistment contract, the Email, and related matters. Tobias'
notes reflect that, at the meeting, he and Plaintiff discussed
a June 2011 “Don't Ask Don't Tell Training,” about which
Plaintiff “comment[ed] ... how strongly he disagreed with it
at that time and how he feels the same way today.” AR at 43.
Tobias' notes reflect that they also discussed: (1) Plaintiff's
“[p]ossible loss of a stripe” and that “at a minimum he'll be
getting a [Letter of Reprimand]”; (2) Plaintiff's retirement,
which Tobias “encouraged” him to begin in March or April
2013, “thus allowing him to retire with a clean slate”;
Plaintiff, however, stated that he “[w]ants to stay in for at
least three more years,” at least in part because “TriCare is
critical to his wife's cancer” treatment; and (3) termination of
Plaintiff's UTANG email account and internet access, which
Tobias told Plaintiff should occur immediately, but Tobias

decided to “hold for now” because Plaintiff would need his
account to make “retirement requests.” Id. Tobias noted that
Plaintiff “seemed very adamant that what he did was not
wrong [and that] he felt that his rights were being taken from
him.” Id. In response, Tobias explained that “we as military
members must live under tighter rules/guidelines to have a
strong force” and told Plaintiff that “he was basically ordered
to not have that opinion in uniform and that he basically
disobeyed this order.” Id. Tobias told Plaintiff that if he “feels
so strongly about it maybe it's a good time for him to move
on.” Id.

On December 13, 2012, Plaintiff signed the one-year
reenlistment contract. Id. at 45. Before signing the contract,
Plaintiff informed Tobias that his healthcare coverage had
ceased when his six-year reenlistment contract was rescinded.
Id. at 44. Plaintiff also acknowledged his missteps: “My
National Guard military benefits are being taken away over
a human error on my part.... I didn't intend to create this red
tape mess for you. Again, I'm sincerely sorry I created this
situation and ask for your forgiveness. I wish[ ] I could undo
the past [two] months, but I can't.” Id. Plaintiff also asked
Tobias to reinstate his six-year contract: “I wish[ ] there was
some way for us to come to a compromise on reinstating my
[six-]year enlistment.” Id.

*4  On February 10, 2013, Tobias issued Plaintiff a Letter of
Reprimand (the “First LOR”), in which he wrote:

On 3 November 2012, I sat down
with you to discuss the use of your
government provided email system
and how some emails that you have
sent have violated the base email
policy that is agreed to every time
you log into your computer. During
this meeting I verbally counseled
you and made it clear that you
are not to send personal emails
from your work computer under a
[UTANG] signature block. I also
stressed during this conversation
that if the behavior continued there
would be repercussions.... [The Email]
was in violation of the rules and
regulations discussed, and [wa]s in
direct opposition to the conversation
that you and I had on 3 November
2012, just the month prior, during
which I mentioned that we as military
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members must live under tighter rules
and guidelines. To have a strong force,
when we raise our arm to the square
to support and defend the constitution
and the leaders appointed over us,
while in uniform our opinions and
feelings are second to following the
laws, regulations and decisions of our
elected and military leaders. If you
have such a strong aversion to those
rules and regulations in uniform, you
have the choice to depart our ranks and
live as you please, but while in uniform
this behavior is not tolerated. This
expectation was reviewed, reinforced
and you were ordered to stop this
behavior, however, you disobeyed this
order. You are hereby reprimanded!
As a noncommissioned officer, you
are expected to maintain a standard
or professional and personal behavior
that is above reproach. You have
failed!

Id. at 8.

Plaintiff was given 30 calendar days to respond to the First
LOR, and he did so on March 5, 2013. Plaintiff explained that
he had reviewed the Air Force's policy that “outlines proper
use of government communications” and noted that, “[s]ince
4 November 2012,” he has “refrained from using government
email for TriCare to prevent further misunderstandings.” Id.
at 10. He added: “I believe that I complied with your verbal
orders as I understood them on 4 November 2012.” Id. With
regard to the Email, Plaintiff wrote:

The one and only email I sent on 2
December 2012 to head Chaplain—
Major Jeffrey Higgins addressed the
blasphemous desecration of a military
chapel. My email was short, clear, and
to the point; having nothing to do with
DADT.... No one should ever have to
check their moral values or religious
convictions at the door when they put
on the uniform. I must be true [to]
myself and to my God above anyone
else. My concern now is that I'm no
longer allowed to have an opinion and
that I must follow unlawful orders to

keep my opinions to myself. I am
not asking anyone to agree with my
opinion nor am I asking anyone to
change the current policy. I only ask
for respect of my rights of conscience.

Id. at 11.

Over the next several months, Plaintiff and his lawyers—
John B. Wells and Major Ezra T. Glanzer—communicated
with Tobias, other Air Force personnel, and members of
Congress, regarding Plaintiff's situation. Id. at 52–66, 73–79,
85–90. On July 16, 2013, Tobias sent a letter to Plaintiff's
counsel informing them that he had “determined there were
procedural irregularities in the executing and processing of
the [one-year] enlistment agreement” and that Plaintiff's “six
year re-enlistment [contract] executed on 3 November 2012
will be reinstated.” Id. at 111. Tobias also informed Plaintiff's
counsel that the First LOR would remain in Plaintiff's file,
stating that Plaintiff “was not reprimanded for his personal
opinion”—which “[m]embers of [the UTANG] have the
right to express ... subject to [the] Code of Conduct and
Air Force Standards”—“but rather for communicating his
personal opinion using official government email together
with his military unit and organization, rank, position, and
military contact information.” Id. at 111–12. Plaintiff's six-
year contract was reinstated on November 13, 2013. Defs.'
SOF ¶ 10; Pl.'s Counter SOF ¶ 9.

B. The Facebook Post and Resulting Discipline
*5  On July 14, 2013, two days before he would inform

Plaintiff that his six-year reenlistment contract would be
reinstated, Tobias filed a “Memorandum for Record” in
support of the establishment of a Security Information File
on Plaintiff (the “SIF”). AR at 118–22. Tobias sought to
open the SIF “based on [Plaintiff's] conduct in relation to his
Facebook postings,” id. at 119, which were brought to Tobias'
attention by other Air Force personnel, id. at 119–20. In
the month before filing the Memorandum, Tobias personally
had accessed and had reviewed Plaintiff's Facebook page—
on which Plaintiff listed his place of work as the UTANG,
id. at 130—and had become “concerned with his tone,
subjects and ... mental state,” id. at 121. On July 15, 2015,
Tobias formally requested the establishment of the SIF, which
caused Plaintiff to “be placed in a non-sensitive position
and [withdrew his] access to classified information and[/]or
unescorted entry to restricted areas,” id. at 128—in other
words, Plaintiff's security clearance was suspended.
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On July 16, 2013, upon learning from Tobias that his six-
year reenlistment contract would be reinstated but that the
First LOR would remain in his file, Plaintiff posted on
his Facebook page an article about himself, titled “Military
Punishes 27 year Veteran Over Personal Beliefs.” Id. at 22.
The following statement, written by Plaintiff, accompanied
the article (the “Facebook Post”):

I only want to say one thing to
you Kevin Tobias!!! Sir!!! You are
way out of line!!! You embarrass
me, our country, and our unit!!! I
have done nothing but try to support
our constitution and our religious
freedoms. You are part [of] the
problem with this country. I have tried
reason with you, use [d] diplomacy
with you, but that doesn't seem to
work. Shame on you sir!!!!

Id. According to Plaintiff, he put up the Facebook Post
“inadvertently”—“When I wrote these words I was venting
and I did not intend for the matter to be posted”—and
“immediately deleted it.” Wilson Aff. ¶ 15.

Evidently, Plaintiff did not take the Facebook Post down
fast enough. Another UTANG member read it and sent a
screenshot of Plaintiff's critical comments to Tobias. AR
at 18. On August 3, 2013, Brigadier General Gammon,
UTANG's Commander, issued Plaintiff a second Letter of
Reprimand (the “Second LOR”). Id. at 20. The Second LOR
quoted the Facebook Post and stated:

You are hereby reprimanded
for failing to give your
superior commissioned officer and
Commander the dignity and respect
due his office. You have embarrassed
yourself, your unit and the
[UTANG]. Your language was
patently disrespectful and your
conduct demonstrably prejudicial to
good order and discipline. You
have failed to exemplify the high
professional standards expected of
Non–Commissioned Officers in the
[UTANG]. This conduct cannot and
will not be tolerated.

Id. The same day the Second LOR issued, Plaintiff's counsel
were informed about the SIF and were provided with the
materials that supported its opening, including screenshots of
74 Facebook posts. Id. at 127.

On September 14, 2013, after the instant suit was
filed, Plaintiff's counsel responded to the Second LOR,
asserting numerous procedural and substantive challenges
and requesting that it “be withdrawn and destroyed” or “filed
locally.” Id. at 25–26. On November 4, 2013, Plaintiff's
counsel responded to the SIF, arguing that Plaintiff's
Facebook posts were “innocuous” and addressing each post
individually. See Wells Letter, ECF No. 13–5. Neither
Plaintiff nor Defendants have represented that the Second
LOR was removed from Plaintiff's file or that his security
clearance was reinstated.

III. DISCUSSION

A. Standards of Review

1. Motion to Dismiss Under Federal
Rule of Civil Procedure 12(b)(1)

[1]  [2] Defendants have moved under Federal Rule of Civil
Procedure 12(b)(1) to dismiss certain of Plaintiff's claims
for lack of subject matter jurisdiction, either on mootness
grounds or for lack of standing. Under Rule 12(b)(1), a court
has “an affirmative obligation to ensure that it is acting within
the scope of its jurisdictional authority.” Grand Lodge of
Fraternal Order of Police v. Ashcroft, 185 F.Supp.2d 9, 13
(D.D.C.2001). Plaintiff, however, bears the burden of proving
that the court has subject matter jurisdiction to hear his
claims. See Lujan v. Defenders of Wildlife, 504 U.S. 555, 561,
112 S.Ct. 2130, 119 L.Ed.2d 351 (1992). “For this reason,
‘the [p]laintiff's factual allegations in the complaint ... will
bear closer scrutiny in resolving a 12(b)(1) motion’ than in
resolving a 12(b)(6) motion for failure to state a claim.”
Grand Lodge, 185 F.Supp.2d at 13–14 (citation omitted).

*6  [3] In analyzing a 12(b)(1) motion, a court need not
limit itself to the complaint. Settles v. U.S. Parole Comm'n,
429 F.3d 1098, 1107 (D.C.Cir.2005). It “may consider such
materials outside the pleadings as it deems appropriate to
resolve the question whether it has jurisdiction to hear
the case.” Scolaro v. D.C. Bd. of Elections and Ethics,
104 F.Supp.2d 18, 22 (D.D.C.2000) (citations omitted); see
also Herbert v. Nat'l Acad. of Scis., 974 F.2d 192, 197
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(D.C.Cir.1992) (“[W]here necessary, the court may consider
the complaint supplemented by undisputed facts evidenced
in the record, or the complaint supplemented by undisputed
facts plus the court's resolution of disputed facts.” (citations
omitted)).

2. Motion to Dismiss Under Federal
Rule of Civil Procedure 12(b)(6)

As to other claims, Defendants have moved under Rule 12(b)
(6) to dismiss for failure to state a claim on which relief can
be granted, including on the ground of nonjusticiability. See
Sierra Club v. Jackson, 648 F.3d 848, 853–54 (D.C.Cir.2011)
(clarifying that a challenge to the justiciability of a claim
is properly considered under Rule 12(b)(6)). However, Rule
12(d) provides that “[i]f, on a motion under Rule 12(b)
(6) ... matters outside the pleadings are presented to and
not excluded by the court, the motion must be treated as
one for summary judgment under Rule 56.” Fed.R.Civ.P.
12(d). Here, both parties have presented substantial materials
outside the pleadings, including an Administrative Record,
and relied on those materials extensively. And both parties
have been “given a reasonable opportunity to present all

the material that is pertinent to the[ir] motion[s].” Id. 4

Accordingly, to the extent Defendants raise arguments under
Rule 12(b)(6), the court instead will apply the summary
judgment standard set forth below. See Marshall County
Health Care Auth. v. Shalala, 988 F.2d 1221, 1226 & n. 5
(D.C.Cir.1993) (stating that a district court considering a Rule
12(b)(6) motion “can consult the [administrative] record to
answer the legal question[s] before the court,” but that “[i]t
is probably the better practice for a district court always to
convert to summary judgment”).

3. Motion for Summary Judgment Under
Federal Rule of Civil Procedure 56

[4]  [5]  [6] A court will grant summary judgment only
if a movant shows that “there is no genuine dispute as to
any material fact and the movant is entitled to judgment
as a matter of law.” Fed.R.Civ.P. 56(a). In making this
determination, the court reviews all “evidence ... in the
light most favorable to the non-moving party.” Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 245 n. 2, 106 S.Ct. 2505,
91 L.Ed.2d 202 (1986). A dispute is “genuine” only if a
reasonable fact-finder could find for the nonmoving party,
while a fact is “material” only if it is capable of affecting the

outcome of litigation. Id. at 248–49, 106 S.Ct. 2505. A non-
material factual dispute is insufficient to prevent the court
from granting summary judgment. Id. at 249, 106 S.Ct. 2505.

[7]  [8] On cross-motions for summary judgment “each side
concedes that no material facts are at issue,” although this
applies “only for the purposes of [each side's] own motion”
and does not mean that a “party [has] waive[d] the right
to a full trial on the merits.” Sherwood v. Wash. Post, 871
F.2d 1144, 1147 n. 4 (D.C.Cir.1989) (quoting McKenzie v.
Sawyer, 684 F.2d 62, 68 n. 3 (D.C.Cir.1982), abrogated
on other grounds by Berger v. Iron Workers Reinforced
Rodmen, Local 201, 170 F.3d 1111 (D.C.Cir.1999)); see also
Hodes v. U.S. Dep't of Treasury, 967 F.Supp.2d 369, 373
(D.D.C.2013). The court will “grant summary judgment only
if one of the moving parties is entitled to judgment as a matter
of law upon material facts that are not genuinely disputed.
GCI Health Care Ctrs., Inc. v. Thompson, 209 F.Supp.2d 63,
67 (D.D.C.2002) (citations omitted).

B. Claims Predicated on the Decision to Rescind
Plaintiff's Six–Year Reenlistment Contract
*7  [9] To begin, Plaintiff asserts that the decision to rescind

his six-year reenlistment contract violated the Religious
Freedom Restoration Act, 42 U.S.C. §§ 2000bb et seq., the
First Amendment, and the Administrative Procedure Act, 5
U.S.C. §§ 701 et seq. Defendants have moved under Rule
12(b)(1) to dismiss those claims on the ground that they are
moot. Mem. in Supp. of Defs.' Mot. to Dismiss and for Summ.
J., ECF No. 14, at 8–9 [hereinafter Defs.' Mot.]. The court
agrees that all of Plaintiff's claims challenging the decision to
rescind his six-year reenlistment contract fail to present a live
case or controversy and thus must be dismissed.

[10]  [11] “Simply stated, a case is moot when the issues
presented are no longer ‘live’ or the parties lack a legally
cognizable interest in the outcome.” Powell v. McCormack,
395 U.S. 486, 496, 89 S.Ct. 1944, 23 L.Ed.2d 491 (1969).
Even where a case, or a claim within a case, involves a
live controversy when filed, the mootness doctrine requires
federal courts to refrain from rendering a decision “if events
have so transpired that the decision will neither presently
affect the parties' rights nor have a more-than-speculative
chance of affecting them in the future.” Transwestern
Pipeline Co. v. FERC, 897 F.2d 570, 575 (D.C.Cir.1990).
Although exceptions to the mootness doctrine exist, see, e.g.,
Clarke v. United States, 915 F.2d 699, 703 (D.C.Cir.1990),
Plaintiff has not raised any of them here.
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Once Plaintiff's six-year reenlistment contract was reinstated
on November 13, 2013, Pl.'s Counter SOF ¶ 9; Defs.' SOF ¶
10, the decision to rescind that contract no longer presented
a live controversy. See Gibbs v. Brady, 773 F.Supp. 454,
457 (D.D.C.1991) (dismissing as moot federal employee's
claim for reinstatement where “voluntary corrective action
taken by [the government]” placed the plaintiff in a position
“reasonably similar to plaintiff's former position”). Plaintiff
already has received the relief he seeks—full reinstatement
of the six-year contract and its terms. Thus, Plaintiff's claims
challenging the rescission of that agreement are moot and are
dismissed for lack of subject matter jurisdiction.

C. Plaintiff's Claims Under the Religious Freedom
Restoration Act
Moving on to claims that present a live case or controversy,
among Plaintiff's primary contentions is that Defendants'
issuance of the First LOR placed a substantial burden on his
exercise of religion in violation of the Religious Freedom
Restoration Act (“RFRA”), 42 U.S.C. §§ 2000bb et seq. See
Compl. ¶¶ 55–56, 60–62.

[12]  [13]  [14] RFRA provides that the government “shall
not substantially burden a person's exercise of religion even
if the burden results from a rule of general applicability,”
unless the burden “(1) is in furtherance of a compelling
governmental interest; and (2) is the least restrictive means of
furthering that compelling governmental interest.” 42 U.S.C.
§ 2000bb–1. Thus, the first inquiry under RFRA is whether
a government act has substantially burdened the plaintiff's
religious exercise. See Kaemmerling v. Lappin, 553 F.3d 669,
677–78 (D.C.Cir.2008). In evaluating whether government
action has substantially burdened a religious exercise, the
court must, as a preliminary matter, identify the religious
action or practice that the plaintiff asserts was substantially
burdened. See id. at 679 (“Religious exercise necessarily
involves an action or practice”). The religious action or
practice need not be “compelled by, or central to, a system
of religious beliefs.” 42 U.S.C. §§ 2000cc–5(7)(A). Nor shall
the court “determine what religious observance [a plaintiff's]
faith commands.” Priests for Life v. U.S. Dep't of Health &
Human Servs., 772 F.3d 229, 247 (D.C.Cir.2014). Instead,
courts must look to the religious action or practice the plaintiff
identifies as having been substantially burdened, without
questioning either whether it is central to the plaintiff's faith
or whether the plaintiff sincerely holds his religious beliefs.

*8  [15] Here, Plaintiff has not asserted that the First
LOR substantially burdened any religious action or practice.

Rather, Plaintiff only asserts that the discipline imposed
substantially burdened a religious belief, i.e., that same-sex
marriage is a sin. Plaintiff is a member of the LDS faith.
Wilson Aff. ¶ 3. He states that the “tenents of [LDS] hold[ ]
that homosexual acts are a sin” and that he “believe[s] that
any act, endorsement, sanction, practice or support of the
homosexual act on a military installation is inappropriate.” Id.
(emphasis added). In his briefs, Plaintiff similarly reiterates
that “LDS doctrine holds that homosexual marriage and
homosexual activity is a sin,” “it is within [his] religious
practices to believe that,” and he “sought to express his
religious beliefs when he mistakenly believed he was sending
an email communication to a Chaplain.” Pl.'s Reply to
Defs.' Opp'n to Pl.'s Mot. for Summ. J., ECF No. 24, at 15
[hereinafter Pl.'s Reply] (emphasis added). Plaintiff contends
that “he is suffering reprisal for voicing [his] beliefs.” Mem. in
Supp. of Pl.'s Mot. for Summ. J., ECF 13–4, at 14 [hereinafter
Pl.'s Mot.] (emphasis added); see also Pl.'s Opp'n to Defs.'
Mot. to Dismiss and for Summ. J., ECF No. 17, at 11–12
[hereinafter Pl.'s Opp'n] (arguing that “he is being punished
for the belief that homosexual marriage and homosexual
activity is a sin”) (emphasis added).

[16] A substantial burden on one's religious beliefs—as
distinct from such a burden on one's exercise of religious
beliefs—does not violate RFRA. The Court of Appeals so
concluded in Kaemmerling. There, the plaintiff asserted that
the federal government's collection and storage of his DNA
sample required him to act in ways that violated “his religious
beliefs.” Kaemmerling, 553 F.3d at 679. The Court rejected
Plaintiff's RFRA claim, observing that “[r]eligious exercise
necessarily involves an action or practice” and that the
government's collection and storage of the plaintiff's DNA did
not “pressure [him] to modify his own behavior in any way
that would violate his beliefs.” Id. Similarly, here, Plaintiff
has not identified any burdened action or practice of the LDS
faith. The discipline imposed did not “force[ him] to engage
in conduct that [his] religion forbids” or “prevent[ him]
from engaging in conduct [his] religion requires,” Henderson
v. Kennedy, 253 F.3d 12, 16 (D.C.Cir.2001). Nor did it
“condition[ ] receipt of an important benefit upon conduct
proscribed by [his] religious faith, or ... den[y] such a benefit
because of conduct mandated by [his] belief,” Thomas v.
Review Bd. of Ind. Employment Sec. Div., 450 U.S. 707,
717–18, 101 S.Ct. 1425, 67 L.Ed.2d 624 (1981). Nothing
prevented Plaintiff from continuing to maintain his beliefs
about same-sex marriage and homosexuality, just as he had
before the First LOR, without repercussion.
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Admittedly, the First LOR likely chilled Plaintiff's speech
regarding his religious beliefs, especially within the military
setting. But nowhere does Plaintiff assert that LDS
doctrine requires him to publicly voice his dissent about
homosexuality or same-sex marriage. See Mahoney v.
U.S. Marshals Serv., 454 F.Supp.2d 21, 38 (D.D.C.2006)
(rejecting an asserted RFRA violation where plaintiffs
claimed that they wished to engage in speech about their
religion but had not alleged that such speech was “part
of the exercise of their religion”). Plaintiff only contends
that, under LDS doctrine, homosexuality is a sin. Wilson
Aff. ¶ 3. His religious belief, however, does not become
a protected religious exercise under RFRA simply because
Plaintiff expressed it through speech. See Mahoney, 454
F.Supp.2d at 38 (observing that “[i]t is not the case that every
activity which could be cast as ‘religiously motivated’ is the
kind of exercise of religion protected by RFRA”) (citation
omitted).

[17] But even if Plaintiff's speech about same-sex marriage
could be considered a religious exercise under RFRA, the
First LOR did not “substantially burden” it. The Court of
Appeals has found that a neutral regulation that places a
limit on where someone may engage in religiously motivated
expression does not violate RFRA. In Henderson, the Court
of Appeals held that a ban on selling t-shirts on the National
Mall that expressed a religious message did not constitute a
“substantial burden” on religious exercise. See 253 F.3d at
17 (“Because the Park Service's ban on sales on the Mall is
at most a restriction on one of a multitude of means, it is
not a substantial burden on their vocation.”). Similarly, in
Mahoney, the court held that security limitations on where
the plaintiffs could protest outside the Red Mass, an annual
ceremony at St. Matthew's Cathedral that marks the beginning
of the judicial year, did not violate RFRA. See 454 F.Supp.2d
at 38 (finding that there was no RFRA violation where the
plaintiffs did not “allege that their religion compels them
to demonstrate in favor of the public display of the Ten
Commandments at all time and in all places”).

*9  A similar result obtains here. The First LOR punished
Plaintiff for voicing his views about same-sex marriage,
using his military email account, to a senior officer outside
his chain of command. That is all. It did not bar him
from voicing his opposition to same-sex marriage in other
fora or by other means, and certainly not in his private
affairs. Such disciplinary action does not rise to a RFRA

violation. 5  Accordingly, the court grants Defendants' Motion
for Summary Judgment as to Plaintiff's RFRA claim.

D. Plaintiff's First Amendment Claims
The court next considers Plaintiff's First Amendment claims,
which fall into two categories—abridgement of his right to
free speech and abridgement of his right to free exercise. In
a related argument, Plaintiff asserts that Air Force Instruction
1–1, which he claims was a basis for the disciplinary actions
taken against him, violates the First Amendment “facially and
as applied.” Pl.'s Mot. at 26.

1. Freedom of Speech

[18]  [19] “While the members of the military are
not excluded from the protection granted by the First
Amendment, the different character of the military
community and of the military mission requires a different
application of those protections.” Parker v. Levy, 417 U.S.
733, 758, 94 S.Ct. 2547, 41 L.Ed.2d 439 (1974). Unlike
civil society, the military “ ‘is not a deliberative body. It
is the executive arm. Its law is that of obedience.’ ” Id. at
744, 94 S.Ct. 2547 (quoting In re Grimley, 137 U.S. 147,
153, 11 S.Ct. 54, 34 L.Ed. 636 (1890)). Such obedience,
order, and discipline “cannot be taught on battlefields; the
habit of immediate compliance with military procedures and
orders must be virtually reflex with no time for debate or
reflection.” Chappell v. Wallace, 462 U.S. 296, 300, 103 S.Ct.
2362, 76 L.Ed.2d 586 (1983). And so “[t]he military need
not encourage debate or tolerate protest to the extent that
such tolerance is required of the civilian state by the First
Amendment.” Goldman v. Weinberger, 475 U.S. 503, 507,
106 S.Ct. 1310, 89 L.Ed.2d 478 (1986) (citations omitted).

[20]  [21] Further, the Supreme Court has observed that “the
established relationship between enlisted military personnel
and their superior officers ... is at the heart of the necessarily
unique structure of the military establishment.” Chappell, 462
U.S. at 300, 103 S.Ct. 2362. “The fundamental necessity
for obedience, and the consequent necessity for imposition
of discipline, may render permissible within the military
that which would be constitutionally impermissible outside
it.” Parker, 417 U.S. at 758, 94 S.Ct. 2547. Thus, speech
by a member of the military that undermines the chain
of command, and the obedience, order, and discipline it
is designed to ensure, does not receive First Amendment
protection. See Millican v. United States, 744 F.Supp.2d 296,
307 (D.D.C.2010).
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*10  [22] Here, the words that gave rise to the disciplinary
actions taken against Plaintiff are unprotected speech. The
Email was directed to a senior officer at West Point,
previously unknown to Plaintiff, who was outside his chain
of command. In the Email, Plaintiff not only expressed
disagreement with the decision to allow a same-sex marriage
ceremony to occur in West Point's chapel, but also urged
a senior officer “to take appropriate action so this does
not happen again.” AR at 48. The impropriety of Plaintiff's
email was succinctly stated by Brigadier General Martin, the
Commandant of Cadets at West Point: “I am not sure why
he wrote me.... [H]e should know that I ... don't care about
his opinions, and that I am flabbergasted that he would think
it is OK to question any of my orders or policies.” Id. An
email from an enlisted member of the military that protests the
decision of a senior military official outside the sender's chain
of command and urges that official to reverse his decision
receives no First Amendment protection.

[23] Plaintiff's rant against his commanding officer, Lt.
Colonel Tobias, is afforded even less First Amendment
protection. In the Facebook Post, Plaintiff wrote about
Tobias: “You are way out of line!!! You embarrass me, our
country, and our unit!!! ... You are part [of] the problem with
this country.... Shame on you sir!!!!” Id. at 22. It goes without
saying that speech by a subordinate that publicly denigrates
and humiliates a commanding officer is not entitled to the
First Amendment's protections.

2. Free Exercise Clause

[24]  [25]  [26]  [27] Plaintiff also has failed to allege
a violation of the Free Exercise Clause. The Free Exercise
Clause provides that “Congress shall make no law respecting
an establishment of religion, or prohibiting the free exercise
thereof[.]” U.S. Const. amend. I. “At a minimum, the
protections of the Free Exercise Clause pertain if the law
at issue discriminates against some or all religious beliefs
or regulates or prohibits conduct because it is undertaken
for religious reasons.” Church of the Lukumi Babalu Aye,
Inc. v. City of Hialeah, 508 U.S. 520, 532, 113 S.Ct. 2217,
124 L.Ed.2d 472 (1993) (citations omitted). If a law is
aimed at “infring[ing] upon or restrict[ing] practices because
of their religious motivation, the law is not neutral, and
it is invalid unless it is justified by a compelling interest
and is narrowly tailored to advance that interest.” Id. at
533, 113 S.Ct. 2217. If, however, the law is both neutral
and of general applicability, no compelling interest need

be shown—“the right of free exercise does not relieve an
individual of the obligation to comply with a valid and
neutral law of general applicability on the ground that the law
proscribes (or prescribes) conduct that his religion prescribes
(or proscribes).” Employment Division v. Smith, 494 U.S.
872, 872, 879, 110 S.Ct. 1595, 108 L.Ed.2d 876 (1990)
(citations omitted) (internal quotation marks omitted). In
other words, a plaintiff who fails to allege that the challenged
law “is not, in theory or practice, a religion-neutral, generally
applicable law ... alleges no Free Exercise violation, even if
the [law] incidentally affects religiously motivated action.”
Kaemmerling, 553 F.3d at 677.

[28] Here, aside from Air Force Instruction 1–1, which he
lacks standing to challenge, see infra Part III.D.3, Plaintiff
has not pointed to any law or regulation whose application
allegedly violated the Free Exercise Clause. The record
reflects only one statute and one military regulation as legal
grounds for the issuance of the LORs. Title 10 U.S.C.
§ 8013 is listed on both LORs as “authority” for their
issuance, see AR at 9, 20, and Air Force Manual 33–152,
which governs Air Force members' use of “internet-based
capabilities” and “electronic messaging,” id. at 12–15, was
identified by Colonel Ronald Blunck as the basis for the
issuance of the First LOR in a memorandum he prepared
explaining Plaintiff's discipline, id. at 79. Both are neutral
laws of general applicability, which do not offend the Free
Exercise Clause. And even if the court found that Plaintiff did
have standing to challenge Air Force Instruction 1–1, it too is
neutral and generally applicable and thus does not implicate
free exercise concerns. Therefore, Plaintiff has not alleged a
Free Exercise Clause violation.

3. Constitutionality of AF 1–1

*11  Within the context of his First Amendment claims,
Plaintiff asks the court to declare Air Force Instruction 1–
1, known as “AF 1–1,” unconstitutional under the First
Amendment. Compl. ¶ 117; Pl.'s Mot. at 23–28, 43–44.
Generally speaking, AF 1–1 is a standards policy for members
of the Air Force. See AFI 1–1 (7 August 2012), ECF No. 13–7
[hereinafter AF 1–1]. One of its many sections addresses the
“Use of Social Media.” See id. § 2.15. Plaintiff challenges the
constitutionality of that section, contending that it is “void for
vagueness” because its enforcement is left to the “unbridled
discretion” of the Air Force; it is “overbroad”; and it “chills
the free speech, including political and religious speech, of
National Guardsmen.” Pl.'s Mot. at 43; see also Compl.

2:14-cv-13710-SFC-DRG   Doc # 51-24   Filed 04/07/16   Pg 9 of 16    Pg ID 867

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993120503&pubNum=0000708&originatingDoc=Ibfb07f70725511e5a966f97caf3cb288&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993120503&pubNum=0000708&originatingDoc=Ibfb07f70725511e5a966f97caf3cb288&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993120503&pubNum=0000708&originatingDoc=Ibfb07f70725511e5a966f97caf3cb288&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993120503&pubNum=0000708&originatingDoc=Ibfb07f70725511e5a966f97caf3cb288&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993120503&pubNum=0000708&originatingDoc=Ibfb07f70725511e5a966f97caf3cb288&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990064132&pubNum=0000708&originatingDoc=Ibfb07f70725511e5a966f97caf3cb288&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990064132&pubNum=0000708&originatingDoc=Ibfb07f70725511e5a966f97caf3cb288&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017776189&pubNum=0000506&originatingDoc=Ibfb07f70725511e5a966f97caf3cb288&refType=RP&fi=co_pp_sp_506_677&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_677
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=10USCAS8013&originatingDoc=Ibfb07f70725511e5a966f97caf3cb288&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=10USCAS8013&originatingDoc=Ibfb07f70725511e5a966f97caf3cb288&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Wilson v. James, --- F.Supp.3d ---- (2015)

2015 WL 5952109, 2015 IER Cases 336,427

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 10

¶¶ 91–95. Defendants argue that Plaintiff lacks standing to
challenge the constitutionality of AF 1–1. See Defs.' Mot. at
24–25. The court agrees.

[29]  [30] Article III of the Constitution limits the
jurisdiction of federal courts to “cases” and “controversies.”
U.S. Const. art. III, § 2. Rooted in this constraint is the
concept of standing, which requires that a plaintiff establish
three things in order to maintain a claim: “First, the plaintiff
must have suffered an injury in fact”; “[s]econd, there must
be a causal connection between the injury and the conduct
complained of”; and “[t]hird, it must be likely, as opposed
to merely speculative, that the injury will be redressed by a
favorable decision.” Lujan, 504 U.S. at 560–61, 112 S.Ct.
2130 (citations omitted) (internal quotation marks omitted).
On a motion for summary judgment, a plaintiff “must ‘set
forth’ by affidavit or other evidence ‘specific facts' ” that
support each of the three elements. Id. at 561, 112 S.Ct.
2130 (citing Fed.R.Civ.P. 56(e)). Here, Plaintiff has failed to
carry his burden as to the “causal connection” requirement of
standing, because he has not offered any evidence showing
that either LOR or any other discipline imposed is fairly
traceable to his superiors' application of AF 1–1. See Simon
v. E. Ky. Welfare Rights Org., 426 U.S. 26, 41, 96 S.Ct. 1917,
48 L.Ed.2d 450 (1976).

[31] The First LOR nowhere mentions AF 1–1. Indeed, it
does not specify which Air Force regulation or policy Plaintiff
violated. And Plaintiff has not presented any evidence that
Tobias or anyone else told him, verbally or in writing, that
he was disciplined because the Email violated AF 1–1. In
an effort to link AF 1–1 to Tobias' actions, Plaintiff points
to a single line in a June 19, 2013, memorandum written
by Colonel Ronald Blunck, UTANG's Director of Staff,
in response to complaints Plaintiff made to a Member of
Congress. AR at 76–79. In his memorandum, Colonel Blunck
wrote: “Tobias['] response is in complete harmony with ...
[AF] 1–1 paragraph 2.12.2[, which] states ‘Your right to
practice your religious beliefs does not excuse you from
complying with directives, instructions, and lawful orders.’ ”
Id. at 79; see also Pl.'s Reply at 21. But Colonel Blunck's post-
hoc statement that the First LOR was in “complete harmony”
with AF 1–1 does not establish that Tobias actually relied
on AF 1–1 or applied it when he issued the First LOR. The
memorandum appears to be Colonel Blunck's after-the-fact
analysis of Tobias' actions; it is not evidence that Tobias
actually applied AF 1–1. Indeed, Colonel Blunck did not
even say in the memorandum that he had spoken to Tobias
or that Tobias had told him what regulation he relied upon

to discipline Plaintiff. Based solely on Colonel Blunck's
memorandum, the court cannot “fairly trace” the First LOR
to AF 1–1.

[32] The Second LOR similarly cannot be traced to the
challenged Air Force policy. Indeed, the parties agree that the
regulation does not apply to off-duty conduct like Plaintiff's
public rebuke of his commanding officer on Facebook.
Pl.'s Mot. at 25 (“[T]he Air Force only has jurisdiction
over plaintiff when on active duty[.] ... Consequently,
the Air Force had no jurisdiction over Plaintiff when he
wrote the Facebook post concerning Defendant Tobias[.]”);
Supplemental Mem. in Supp. of Defs.' Mot. to Dismiss and
for Summ. J., ECF No. 29, at 6 (“Plaintiff claims that AF
1–1 did not apply to him in civilian status, and he was in
civilian status when he made his Facebook posts that resulted
in the [Second LOR]; Defendants agree [.]”). Thus, having
failed to establish a “causal connection” between AF 1–1 and
either of the LORs, Plaintiff lacks standing to challenge the

regulation's constitutionality. 6

E. Plaintiff's Claims Under the Due Process Clause of
the Fifth Amendment
*12  Moving from the First to the Fifth Amendment, Plaintiff

asserts that the adverse personnel actions taken against him
infringed his “liberty and property interest in his career.”
Pl.'s Mot. at 44–45; Pl.'s Opp'n at 40–42. He also asserts
that Defendants' failure “to provide specific information as to
which of the 74 Facebook pages they believe calls Plaintiff's
allegiance to the United States” into question deprived him of
due process. Pl.'s Mot. at 44.

[33]  [34] The Due Process Clause of the Fifth Amendment
provides that “[n]o person shall be ... deprived of life, liberty,
or property, without due process of law[.]” U.S. Const.
amend. V. “Procedural due process imposes constraints on
governmental decisions which deprive individuals of ‘liberty’
or ‘property’ interests within the meaning of the Due Process
Clause.” Mathews v. Eldridge, 424 U.S. 319, 332, 96 S.Ct.
893, 47 L.Ed.2d 18 (1976). To prevail on a Due Process
Clause claim, a plaintiff must demonstrate, first, that he was
deprived by the government of a “liberty or property interest”
to which he had a “legitimate claim of entitlement;” and
second, that “the procedures attendant upon that deprivation
were constitutionally [in]sufficient.” Ky. Dep't of Corr. v.
Thompson, 490 U.S. 454, 460, 109 S.Ct. 1904, 104 L.Ed.2d
506 (1989).
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1. Plaintiff's Liberty and Property Interests
in His Employment and His Career

[35] Plaintiff asserts that he has a “liberty interest in not
being improperly separated from the military service” and
“a property interest in his military career.” Pl.'s Opp'n at
40–41. In support of these allegations, he states that “the
threat of an early discharge coupled with the stigma of the
suspended security clearance certainly implicate[s] Plaintiff's
good name, reputation and integrity,” as do the LORs. Id.
at 41. He further speculates that “Defendants' attempts to
remove him from ... the UTANG are far from over.” Pl.'s
Reply at 24.

[36]  [37] To allege a liberty interest in government
employment, a plaintiff must claim a “discharge ... or at
least a demotion in rank and pay.” O'Donnell v. Barry, 148
F.3d 1126, 1140 (D.C.Cir.1998) (citation omitted) (internal
quotation marks omitted); see also Smith v. Harvey, 541
F.Supp.2d 8, 12, 16 (D.D.C.2008) (finding that a member
of the Army Reserves who received “a suspension of
favorable personnel action, also known as a flag, on [her]
personnel file” had “not been discharged from employment
or demoted, and [thus] failed to allege a constitutionally-
protected liberty interest”). And to allege a property interest
in government employment, a plaintiff must demonstrate that
he was deprived of a benefit “created by sources independent
of the constitution,” such as a “statute, contract, or other
independent source of law.” Harvey, 541 F.Supp.2d at 15–16.

Plaintiff has failed to allege a cognizable liberty interest in
his employment with the military, as he was not discharged
or demoted in rank or pay. Nor has he alleged a cognizable
property interest, as UTANG did not deprive him of any
benefit to which the law entitles him. These deficiencies are
fatal to Plaintiff's due process claim. See Roberts v. United

States, 741 F.3d 152, 162 (D.C.Cir.2014) (“[Plaintiff Naval
Officer] says she has a property interest in her ‘employment’
and a liberty interest in her ‘freedom to practice her chosen
profession,’ but these are not implicated because [she]
remains employed by the Navy.”).

2. Failure to Identify Particular Facebook Postings

[38] Plaintiff also argues that Defendants deprived him of
due process of law in connection with opening the SIF
and revoking his security clearance. In support of this

claim, Plaintiff asserts that “Defendants deprived [him] of
reasonable notice as to the allegations against him” and “[a]s
a result, these allegations are too vague to determine whether
or not Plaintiff's allegiance has been placed at issue, [which]
prejudice[s] his ability to prepare a response.” Pl.'s Mot. at
44. In particular, Plaintiff argues that Defendants should have
specified which Facebook posts they relied upon to make
adverse determinations about his security-worthiness. Id. He
also claims that “the lack of specificity is a violation of DOD
Directive 5200.2 and DOD 5200–2–R.” Id.

*13  [39]  [40] The Supreme Court has made clear that
“[p]rocess is not an end in itself.” Olim v. Wakinekona, 461
U.S. 238, 250, 103 S.Ct. 1741, 75 L.Ed.2d 813 (1983). Rather,
“[i]ts constitutional purpose is to protect a substantive interest
to which the individual has a legitimate claim of entitlement.”
Id.; see also Roberts, 741 F.3d at 162 (dismissing due process
claims of plaintiff who had alleged that “she ha[d] a ‘liberty
and property interest in a fair evaluation process' ” because
“a ‘fair evaluation process' is still a process, not a substantive
interest in liberty or property”). Thus, “[t]he first inquiry in
every due process challenge is whether the plaintiff has been
deprived of a protected interest in ‘liberty’ or ‘property.’ Only
after finding the deprivation of a protected interest do we
look to see if the [government's] procedures comport with due
process.” Am. Mfrs. Mut. Ins. Co. v. Sullivan, 526 U.S. 40, 59,
119 S.Ct. 977, 143 L.Ed.2d 130 (1999) (citations omitted).

[41] Plaintiff “does not have a liberty or property interest
in [a] security clearance, so his security clearance cannot
serve as a predicate liberty or property interest.” Palmieri v.
United States, 72 F.Supp.3d 191, 206 (D.D.C.2014). And,
even if his security clearance were to give rise to a protected
interest, Plaintiff has not identified any Air Force regulation
or any other applicable rule that entitles him to disclosure
of the specific Facebook posts that Tobias relied on to open
the SIF and to revoke his security clearance. Plaintiff simply
claims that Defendants violated two DOD Directives, without
explaining why those Directives are applicable or how they
were contravened. Pl.'s Mot. at 44. Therefore, the court grants
summary judgment in favor of Defendants on Plaintiff's Fifth
Amendment claims.

F. Plaintiff's Administrative Procedure Act Challenge to
the LORs
Plaintiff also seeks review of the disciplinary actions
taken against him under the Administrative Procedure Act
(“APA”), 5 U.S.C. §§ 701 et seq. In this section, the
court considers Plaintiff's arguments with respect to the two
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LORs. His challenges under the APA to the security-related
discipline he received are addressed in the next section.

Plaintiff advances two main arguments that challenge the
LORs under the APA. First, he argues that the issuance
of the LORs was arbitrary and capricious. Second, he
asserts that the LORs do not accord with Department of
Defense (“DOD”) Directive 7050.06, which implements the
Military Whistleblower Protection Act, 10 U.S.C. § 1034.
Defendants argue that Plaintiff's challenge to the LORs
is nonjusticiable. They also contend that Plaintiff did not
exhaust his administrative remedies insofar as his claim
rests on the assertion that the LORs violated DOD Directive
7050.06. Both of Defendants' arguments are correct.

1. Nonjusticiability of the LORs

[42]  [43] “The complex subtle, and professional decisions
as to the composition, training, equipping, and control of a
military force are essentially professional military judgments,
subject always to civilian control of the Legislative and
Executive Branches.” Gilligan v. Morgan, 413 U.S. 1, 10,
93 S.Ct. 2440, 37 L.Ed.2d 407 (1973); see also Orloff v.
Willoughby, 345 U.S. 83, 93–94, 73 S.Ct. 534, 97 L.Ed. 842
(1953) (“The responsibility for setting up channels through
which [military] grievances can be considered and fairly
settled rests upon the Congress and upon the President of
the United States and his subordinates.”). Accordingly, the
jurisdiction of federal courts concerning military personnel
decisions is “typically limited to challenges to procedures —
it does not extend to the merits.” Reilly v. Sec'y of the Navy, 12
F.Supp.3d 125, 140 (D.D.C.2014); see also Orloff, 345 U.S.
at 94, 73 S.Ct. 534 (“The military constitutes a specialized
community governed by a separate discipline from that of
the civilian. Orderly government requires that the judiciary
be as scrupulous not to interfere with legitimate Army
matters as the Army must be scrupulous not to intervene
in judicial matters.”); Burt v. Winter, 503 F.Supp.2d 388,
390 (D.D.C.2007) (stating that “military personnel decisions
themselves lie outside the court's jurisdiction”). Decisions
within this Circuit routinely have found military personnel
actions—including promotions, discharges, and discipline—
to be nonjusticiable. See, e.g., Kreis v. Sec'y of the Air Force,
866 F.2d 1508, 1514 (D.C.Cir.1989) (Air Force Major's claim
for retroactive promotion is nonjusticiable); Daniels v. U.S.,
947 F.Supp.2d 11, 19 (D.D.C.2013) (decision to discharge
midshipmen from the U.S. Naval Academy is nonjusticiable);
Caez v. United States, 815 F.Supp.2d 184, 188 n. 4

(D.D.C.2011) (holding that underlying “adverse personnel
actions ... including a [Memorandum of R]eprimand ...
are not reviewable by this Court”); Charette v. Walker,
996 F.Supp. 43, 50 (D.D.C.1998) (“[The] plaintiff's request
for reinstatement and promotion reconsideration are clearly
not justiciable because consideration of these claims would
require this Court to intrude upon military personnel decisions
committed exclusively to the legislative and executive
branches.”).

*14  [44] Here, Plaintiff directly challenges whether his
conduct warranted the LORs. For instance, with regard to
the Second LOR, Plaintiff contends that Defendants intended
to “ensnare and ambush [him] to construct a reason for
discipline” and “[w]hen he accidentally posted a [Facebook]
post critical of Defendant Tobias, they sprung the trap.” Pl.'s
Mot. at 33. He adds that the “quick action taken by Plaintiff
when he accidentally posted the Facebook entry should have
obviated the need for an LOR.” Id. at 34. That is precisely
the type of argument that the courts are not permitted to
address. Granting the relief Plaintiff seeks—removal of the
LORs from his official record, Compl. at 24—would require
this court to second-guess the wisdom of a military decision
to reprimand Plaintiff. The court is ill-equipped to make such
a judgment. See Kreis, 866 F.2d at 1511.

2. DOD Directive 7050.06

Plaintiff alternatively seeks review of the LORs under the
APA on the ground that they were issued in violation of DOD

Directive 7050.06. 7  Generally speaking, DOD Directive
7050.06 protects military personnel from reprisal for making
certain types of “protected communications,” which are
defined under the Military Whistleblower Protection Act
(“MWPA”), 10 U.S.C. § 1034. See Hernandez v. United
States, 38 Fed.Cl. 532, 535 (1997) (stating that the purpose of
the MWPA is “to provide a degree of protection to military
personnel who report information on improper or illegal
activities by other military personnel”). Plaintiff asserts that
the First LOR was issued in retaliation for his objecting to the
use of West Point's chapel for a same-sex marriage ceremony.
And the Second LOR, he contends, was issued in retaliation
for his communication with a Member of Congress about the
First LOR.

The problem Plaintiff faces here is that he did not raise either
of these arguments through the established administrative
channels. The MWPA and DOD Directive 7050.06 provide
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a comprehensive remedial scheme by which investigations,
review, and appeals of allegedly retaliatory actions are to
be conducted. See Hernandez, 38 Fed.Cl. at 536 (“Congress
designed the [MWPA] to provide channels within the military
through which members of the armed forces could bring
their grievances.”); see also Klingenschmitt v. United States,
119 Fed.Cl. 163, 185 (2014) (observing that “the statute
provides a fairly elaborate administrative process for handling
complaints of retaliatory personnel actions”). The MWPA
provides that, upon receiving a complaint of a prohibited
action, the Inspector General of the DOD or an Inspector
General of one of the armed forces “shall” determine if
there is sufficient evidence to warrant an investigation and, if
there is, to conduct an investigation. 10 U.S.C. § 1034(c)-(d).
Upon completing an investigation, the Inspector General is
required to report the results to the Secretary of Defense
and the Secretary of the military department concerned. Id.
§ 1034(e). Then, after receipt of the report, the Secretary
“shall” determine if there is a sufficient basis to conclude
whether a prohibited act occurred and, if she determines it has
sufficient evidence, shall take the necessary action to correct
affected records. Id. § 1034(f). A member of the armed forces
who is not satisfied with the disposition of a matter, “upon
completion of all administrative review,” can seek review by
the Secretary of Defense, who must render a decision within
90 days. Id. § 1034(h).

*15  Additionally, under the MWPA, boards for the
correction of military records are empowered to review an
application submitted by a member of the armed forces who
has alleged a prohibited personnel action. Id. § 1034(g). The
Secretary concerned is required to issue a final decision as
to an application filed with a records correction board and
to take, within 180 days of the application being filed, such
action “as is necessary to correct the record.” Id. § 1034(g)(4)
(5). The MWPA adds: “If the Secretary fails to issue such a
final decision within that time, the member or former member
shall be deemed to have exhausted the member's or former
member's administrative remedies under section 1552 of this
title.” Id. (emphasis added).

DOD Directive 7050.06 implements the provisions of
the MWPA. DOD Directive 7050.06, ECF No. 25–
1. It establishes detailed procedures applicable to the
DOD Inspector General, DOD “Component Heads,” the
Secretaries of the military departments, boards of correction
of military records, and the Secretary of Defense. Id. at
4–9. These procedures govern investigations, the creation
of investigation reports, review of investigation reports,

determinations regarding violations of the MWPA, and
appeals of such determinations. Id.

[45] There can be little doubt that, where Congress and
the DOD have developed such a comprehensive scheme
to address allegations of retaliatory conduct, an aggrieved
member of the military, like Plaintiff, must first exhaust
administrative remedies before coming to federal court
and seeking review under the APA. See 5 U.S.C. § 704
(permitting judicial review of a “final agency action”);
see also Hernandez, 38 Fed.Cl. at 536 (concluding that
the MWPA “affords members of the armed forces solely
administrative remedies”); Acquisto v. United States, 70 F.3d
1010, 1011 (8th Cir.1995) (same); Career Educ., Inc. v.
Dep't of Educ., 6 F.3d 817, 820 (D.C.Cir.1993) (requiring
exhaustion “in order to give the Department's top level of
appeal an opportunity to place an official imprimatur on
the Department's interpretation of its regulations before it
is reviewed by a federal court”); Penland v. Mabus, 78
F.Supp.3d 484, 494 (D.D.C.2015) (holding with respect to
the MWPA that, “when Congress has established a specific
form of redress, it precludes alternative fora”); Conservation
Force v. Salazar, 919 F.Supp.2d 85, 90 (D.D.C.2013) (stating
that “if the APA and/or an agency rule provides for a review
process, an aggrieved party must exhaust that process before
seeking judicial review”).

[46] Here, Plaintiff made no effort to avail himself of
available administrative remedies before filing suit. See
Logrande Decl., ECF No. 14–5, ¶ 2. He neither filed a
complaint with the Air Force's Inspector General nor sought
correction of his personnel record by the Air Force Board
for Correction of Military Records (“AFBCMR”). Plaintiff
makes the internally inconsistent argument that, while he is
protected by the MWPA and DOD Directive 7050.06, he
is exempt from its administrative scheme. He argues that,
because his case “deals with a National Guard matter,” and
the AFBCMR does not have the power to correct UTANG
records, he was not required to exhaust remedies before
coming to federal court. Pl.'s Opp'n at 37. The court takes
no position on Plaintiff's contention that the AFBCMR is
powerless to remove the LORs from his personnel file. What
is clear is that Plaintiff could have filed a MWPA complaint
with the Air Force's Inspector General, but he did not do
so. See Appleby v. Harvey, 517 F.Supp.2d 253, 261–62
(D.D.C.2007) (holding that Army's Inspector General has
the legal authority to investigate alleged violations of the
MWPA by members of the National Guard of the United
States). Accordingly, Plaintiff's challenge to the LORs under
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the MWPA and DOD Directive 7050.06 must be dismissed
for failure to exhaust available remedies.

G. Plaintiff's Various Claims Challenging Security–
Related Actions
*16  [47] Plaintiff challenges the security-related actions

taken against him—the opening of the SIF and the revocation
of his security clearance—on both constitutional and statutory
grounds. Those claims, however, are nonjusticiable under
Department of the Navy v. Egan, 484 U.S. 518, 108 S.Ct. 818,
98 L.Ed.2d 918 (1988).

In Egan, the Supreme Court held that an administrative
review board lacked the authority to review the merits of the
Navy's decision to revoke an employee's security clearance.
Id. at 526–27, 108 S.Ct. 818. The Court acknowledged
the ordinary presumption that agency action is reviewable,
but declared that the presumption “runs aground when it
encounters concerns of national security.” Id. at 527, 108
S.Ct. 818. “For ‘reasons ... too obvious to call for enlarged
discussion,’ ” the Court stated, “the protection of classified
information must be committed to the broad discretion of the
agency responsible, and this must include broad discretion
to determine who may have access to it.” Id. at 529, 108
S.Ct. 818 (citation omitted). For this reason, “it is not
reasonably possible for an outside nonexpert body to review
the substance of such a judgment and to decide whether
the agency should have been able to make the necessary
affirmative prediction with confidence.” Id.

Our Court of Appeals consistently has barred judicial review
when evaluating a plaintiff's claim would require a court
to second-guess the merits of a security clearance-related
decision. See, e.g., Foote v. Moniz, 751 F.3d 656, 659
(D.C.Cir.2014) (affirming dismissal of a Title VII claim
because “the decision whether to certify an applicant ... like
the decision whether to grant a regular security clearance,
is ‘an attempt to predict’ an applicant's ‘future behavior and
to assess whether, under compulsion of circumstances or for
other reasons, he might compromise sensitive information’ ”)
(citation omitted); Bennett v. Chertoff, 425 F.3d 999, 1000,
1002 (D.C.Cir.2005) (affirming under Egan the dismissal
of a Title VII claim, the analysis of which would require
“the trier of fact ... to consider the merits of th[e] defense”
that the plaintiff was fired because of “her inability to
sustain a security clearance”) (citations omitted) (internal
quotation marks omitted); Ryan v. Reno, 168 F.3d 520,
524 (D.C.Cir.1999) (“[U]nder Egan an adverse employment

action based on denial or revocation of a security clearance is
not actionable under Title VII”).

A straightforward application of these cases requires
dismissal of Plaintiff's statutory claims under RFRA and
the APA that challenge both the opening of the SIF and
the revocation of Plaintiff's security clearance. Any judicial
inquiry into those decisions necessarily would require the
court to ensnare itself in the “predictive judgment” of
those with “expertise in protecting classified information.”
Rattigan v. Holder, 689 F.3d 764, 767 (D.C.Cir.2012)
(citation omitted) (internal quotation marks omitted). Indeed,
this case is nearly on all fours with Egan, as Egan itself
disallowed review of a revocation of a security clearance, the
very type of decision that Plaintiff seeks to challenge here.

Plaintiff attempts to escape from under Egan by arguing
that he “is not asking the court to examine the merits of
the Defendants' decision to revoke his security clearance....
Rather, Plaintiff's claims are regarding the constitutional
violations that occurred in the decision making process to
suspend the clearance and open the SIF.” Pl.'s Reply at
11. But the court already has held that Defendants' actions
did not violate Plaintiff's First Amendment speech and free
exercise rights. Therefore, the court need not decide to what
extent Plaintiff's constitutional challenges would enable him
to avoid the Egan bar. See Ryan, 168 F.3d at 524 (observing
that Egan “does not apply to actions alleging deprivation of
constitutional rights”).

H. Plaintiff's Privacy Act Claim
*17  [48]  [49] Plaintiff's final claim arises under the

Privacy Act, 5 U.S.C. § 552a, and consists of two distinct
grievances. Plaintiff first asserts that Defendants' refusal to
“expunge” the LORs from his personnel file violated the

Privacy Act. 8  Compl ¶¶ 80–82. That claim is disposed of
easily. Section 552a(d) provides that “[a]n individual seeking
amendment of a record must ... request amendment of the
record [by the concerned agency] and, if the request is
denied, request review [within the concerned agency] of the
denial.” Blazy v. Tenet, 979 F.Supp. 10, 18 (D.D.C.1997);
see also 5 U.S.C. § 552a(d)(2)-(3). Only after following this
two-step process may an individual seek judicial review.
Leighton v. C.I.A., 412 F.Supp.2d 30, 35 (D.D.C.2006).
Though Plaintiff's counsel did request that the LORs be
expunged in their entirety, see AR at 26, 90; Pl.'s Opp'n at
39, Plaintiff has not shown that the requests were made under
the Privacy Act or were directed to the proper official under
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applicable Air Force regulations, see Air Force Instruction
33–332, § 2.8 (2015) (requiring that Privacy Act requests be

directed to the systems manager of the records in question). 9

Further, Plaintiff has not alleged or presented any evidence
indicating that he sought administrative review of the denial
of his requests for expungement. See Owen Decl., ECF No.
14–6, ¶ 2. His Privacy Act claim for amendment of records
therefore is dismissed for failure to exhaust administrative

remedies. 10

[50] Plaintiff's second Privacy Act claim is unrelated to
the first. Plaintiff asserts that a UTANG public affairs
officer improperly disclosed private medical information
when responding to a press inquiry. Compl. ¶¶ 83–85. Some
background is in order. On July 19, 2013, a story appeared
on the internet reporting that, as a result of the Email and
the Air Force's initial decision to rescind Plaintiff's six-
year reenlistment contract, he lost his health care insurance.
His wife, who was suffering from cancer, depended on the
insurance for her treatment. Mem. in Opp'n to Pl.'s Mot. for
Summ. J., ECF No. 19, at 29. The story quoted Plaintiff's
counsel as stating, “Tobias' [ ] earlier actions in pulling the
six-year contract led to a break in service and a loss of
benefits.” Id. In August 2013, a “concerned citizen” emailed
Utah's governor criticizing Tobias' decision to rescind the
contract and asking the governor to prevent such future
“abuses.” AR at 185. Lt. Colonel Hank McIntire, UTANG's
Public Affairs officer, responded to the citizen's inquiry. In
an email that Plaintiff now asserts violated the Privacy Act,
McIntire wrote:

Media reports and Tech. Sgt. Wilson's
attorney have inaccurately claimed
that Tech. Sgt. Wilson's health
insurance benefits were discontinued
as a direct result of his e-mail
regarding the West Point chapel. Due
to privacy laws and possible litigation
by Tech. Sgt. Wilson, we are limited
in the amount of information we
are able to share here. However,

the discontinuance of his medical
benefits was not tied—neither directly
nor indirectly—to command action;
rather, the benefits were discontinued
for other reasons that were completely
within Tech. Sgt. Wilson's control.

Id. at 184. Plaintiff argues that McIntire's email violated the
Privacy Act, not because it disclosed a break in coverage
due to the contract rescission, but because it disclosed “a
short interruption in benefits arising out of a dispute between
Tricare and Plaintiff, that was later corrected. This was private
medical information not previously disclosed outside of the
agency.” Pl.'s Opp'n at 40.

*18  Plaintiff's argument is utterly confounding. Apparently,
he believes that the statement “the benefits were discontinued
for other reasons” amounted to an unlawful public disclosure
of a dispute that he had with his insurer. Even if by “for other
reasons” McIntire meant Plaintiff's dispute with TriCare—
which is not at all established on this record—his email cannot
plausibly be read to reveal what Plaintiff claims. Nowhere
is TriCare mentioned. Nowhere is a dispute mentioned. And
nowhere is a dispute with TriCare mentioned. McIntire's
email did not disclose, let alone improperly disclose,
information that is protected under the Privacy Act. Judgment
therefore will be entered in favor of Defendants on Plaintiff's
Privacy Act claim.

IV. CONCLUSION
For the foregoing reasons, the court grants Defendants'
Motion to Dismiss and for Summary Judgment in its entirety
and denies Plaintiff's Motion for Summary Judgment in its
entirety. A separate Order accompanies this Memorandum
Opinion.

All Citations

--- F.Supp.3d ----, 2015 WL 5952109, 2015 IER Cases
336,427

Footnotes
1 Original Defendant Eric Fanning was sued in his official capacity as Acting Secretary of the Air Force. Since this action

was filed, Deborah Lee James was appointed Secretary of the Air Force and replaced Fanning as a named Defendant
in this case.

2 The court presumes that James, Clarke, and Burton are sued in their official capacities as Plaintiff does not assert that they
were involved in any of the allegedly unlawful actions that are before the court. Tobias was involved in several of those
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actions, but Plaintiff has not made clear whether he is suing Tobias in his personal or his official capacity. For purposes
of addressing Plaintiff's and Defendants' Motions, however, the capacity in which Tobias is sued is of no consequence.

3 Although there were no administrative proceedings in this matter, Defendants have filed an “Administrative Record”
containing 188 pages of documents relevant to the case. ECF No. 7. When citing to the Administrative Record, the court
has used the page numbers provided by ECF.

4 Neither party sought discovery before filing its dispositive motion.

5 Because Plaintiff failed to establish that a government action substantially burdened his exercise of religion, the court
need not address in detail whether the issuance of the First LOR was in furtherance of a compelling governmental
interest and was the least restrictive means of furthering that interest. Nevertheless, the court observes that RFRA “was
enacted against a known backdrop of longstanding precedent involving judicial deference to military authorities,” Singh v.
McHugh, –––F.Supp.3d ––––, ––––, No. 14–cv–1906, 2015 WL 3648682, at *12 (D.D.C. June 12, 2015), and that there
is a “substantial Government interest ... in maintaining the respect for duty and discipline so vital to military effectiveness,”
Brown v. Glines, 444 U.S. 348, 348, 100 S.Ct. 594, 62 L.Ed.2d 540 (1980); see also Rigdon v. Perry, 962 F.Supp.
150, 162 (D.D.C.1997) (stating that a “politically-disinterested military [and] good order and discipline ... are compelling
governmental interests”). Particularly given that Plaintiff previously was counseled for personal use of his military email
account, the court finds that the issuance of the First LOR was in furtherance of a compelling governmental interest and
was a reasonable exercise of the discretion afforded to the military in matters of good order and discipline.

6 Plaintiff also claims that AF 1–1 is “inconsistent with ... RFRA and the 2013 NDAA as implemented by DOD Directive
1300.17.” Pl.'s Mot at 26. The court's conclusion that Plaintiff lacks standing to challenge the constitutionality of AF 1–
1 disposes of those claims as well.

7 Plaintiff clarified in his Opposition Brief that he “does not attempt to state a private cause of action... under the [MWPA].
Rather, Plaintiff's Complaint moves for relief under the implementing DOD directives violated by Defendant.” Pl.'s Opp'n
at 35. Because Directive 7050.06 also does not create a private cause of action, and because Plaintiff addressed this
claim in the APA sections of his filings, the court interprets this claim as one challenging the LORs under the APA for
failure to adhere to DOD Directive 7050.06.

8 Only Defendants have moved for summary judgment on this aspect of Plaintiff's Privacy Act claim. Compare Defs.' Mot.
at 36–39 with Pl.'s Mot. at 40–41.

9 Available at http://static.e-publishing.af.mil/production/1/saf_cio_ a6/publication/afi33–332/afi33–332.pdf.

10 Alternatively, Plaintiff has failed to state a records correction claim under the Privacy Act, because he has not shown that
the LORs contain any inaccurate facts. See Leighton, 412 F.Supp.2d at 33, 36–37 (stating that “[t]he Privacy Act generally
provides a means for individuals to seek removal of any records in their personnel file that contain inaccurate facts....
[A]ctions under the Privacy Act are not sustainable if they seek to remove subjective or opinion-oriented statements in
the person's file.”).
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