
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF INDIANA 

AT NEW ALBANY 
filed electronically 

 
 

LINDA G. SUMMERS,     ) 

 Plaintiff    ) 
      ) 
v.      ) CASE NO. 4:15-cv-93-RLY-DML 

      ) 
SALLY WHITIS in her official capacity as  ) 
HARRISON COUNTY CLERK,    ) 

and     ) 

HARRISON COUNTY, a political   ) 
subdivision of the State of Indiana  ) 

 Defendants    ) 

BRIEF IN SUPPORT OF PLAINTIFF’S 
MOTION FOR SUMMARY JUDGMENT ON LIABILITY 

Comes the Plaintiff, Linda G. Summers, by counsel, and, in support of her Motion 

for Summary Judgment on Liability pursuant to Rule 56 of the Federal Rules of Civil 

Procedure hereby states as follows: 

I. STATEMENT OF MATERIAL FACTS NOT IN DISPUTE 
 

Linda G. Summers (“Summers”) was first employed to work for the Defendants at 

the Harrison County Superior Court Clerk’s Office in Corydon, Indiana, on or about June 

30, 2008.  She was hired by Sally Whitis, the elected Clerk of Harrison County.  Summers 

is a Christian believer and adherent of the Christian faith.  She worships and regularly 

attends religious services at First Capital Christian Church, Corydon, Indiana. 

Linda Summers has a sincerely held religious belief, based upon the tenants of her 

faith and biblical teaching, such as Leviticus 18:22; Romans 1:26-27, I Cor. 6:9-10; and I 
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Tim 1:9-10, that it is a sin for persons of the same sex to engage in sexual relations and, 

based upon Genesis 2:18-25, and other biblical authority, that persons of the same sex 

cannot and should not be morally or legally recognized as husband and wife, and that God 

will judge individual Christians, as well as the society of which they are a part, who 

condone or institute same sex marriages.  

On or about October 22, 2014, Defendant Whitis circulated an email 

communication to all employees concerning a published decision of the Indiana Supreme 

Court to recognize marriages between same sex couples and that, “Therefore it is our 

duty in the Clerk’s Office to process those applications.”  Whitis further stated that, “Even 

though it may be against your personal beliefs, we are required by state law to process 

their applications.  We are only doing the paperwork and not performing their ceremony.”  

A true copy of said email communication is attached hereto and incorporated by this 

reference herein as Exhibit A. 

On December 8, 2014, a same sex couple came to the Harrison County Clerk’s 

Office (“HCCO”) to apply for a marriage license which Plaintiff Linda Summers was called 

upon to process.  She informed Sally Whitis that she felt that she could not prepare the 

appropriate paperwork for a marriage license for the same sex couple because of her 

religious beliefs against same sex marriages.  Later that day, Plaintiff wrote, and hand-

delivered the following morning, a letter to Defendant Whitis styled “Religious 

Accommodation Request,” in which she informed Whitis that she has “a sincerely held 

religious belief against same sex marriages” and that she felt that being required to 

process marriage licenses for such couples violated her religious beliefs based upon 
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Biblical teaching.  She further requested that Whitis accommodate her sincerely-held 

religious belief by not requiring her to process such applications for marriage licenses and 

that there were at least two other employees of the HCCO who had offered to do so when 

such applications were received.  A true copy of said letter dated December 9, 2014 is 

attached hereto and incorporated by this reference herein as Exhibit B. 

On December 9, 2014, immediately after the receipt of Summers’ “Religious 

Accommodation Request,” Whitis terminated Summers’ employment with the HCCO 

because of her refusal to process application(s) for marriage licenses by same sex couples, 

which Defendant described, in a Memorandum hand-delivered to Summers, as 

insubordination, purportedly in accordance with Harrison County personnel policy, which 

provides that “refusing to perform assigned work or to comply with written or verbal 

instructions of supervisors,” will subject “the individual involved to disciplinary action, up 

to and including termination.”  A true copy of said Memorandum from Whitis to Summers 

dated December 9, 2014, is attached hereto and incorporated by this reference herein as 

Exhibit C. 

The foregoing discharge occurred without any attempt by Whitis or Harrison 

County to accommodate Summers and her religious beliefs, despite the fact that she 

made her sincerely-held beliefs known to Defendant Whitis; requested a reasonable 

accommodation; and that Section 1.4 of the Harrison County Personnel Policies 

Handbook provides, in relevant part that, “It is the policy of the County of Harrison to 

provide equal employment opportunity in employment to all employees . . . and to 

prohibit discrimination in employment because of race, religion, color, sex, age, national 
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origin, disability, military status, or any other classification under applicable law.” 

(emphasis supplied).  A true copy of the referenced section of the Harrison County 

Personnel Policies Handbook is attached hereto and incorporated herein by this reference 

as Exhibit D. 

Linda Summer, at all times relevant herein, was an "employee" of the Defendant 

as that term is defined in (12 U.S.C. § 2000e(f).]  Defendants Whitis and Harrison County 

at all times relevant herein were the "employer," or agent of the “employer,” which 

employed Summers as that term is defined in 42 U.S.C. § 2000e(b).  

Ms Summers has testified at length about the Biblical basis for her sincerely held 

religious belief that homosexuality is against God’s law, based upon scriptural teaching, 

explaining that while she isn’t “passing judgement on homosexuals in no way or form,” 

she believes “it’s not God’s law to have them marry and because of that she could not 

process same sex marriage licenses.”  Depo., Summers, 1-27-16, pp. 127-28, 131-33 

(attached for reference at Exhibit E).   

Harrison County Clerk Sally Whitis admits that Summers was fired because of her 

refusal to process same sex marriage licenses and that, prior to her termination on 

December 9, 2014, Whitis had been informed and understood that Linda’s refusal to 

process a same sex marriage license application was based upon her sincerely held 

religious belief that is was wrong for her to do so., Depo. Whitis, 2-18-16, pp. 33-34 

(attached for reference at Exhibit F).   

Whitis further admitted she was aware that the Harrison County Personnel 

Policies Handbook prohibits discrimination in employment because of religion, that she 
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received a written request from Summers for an accommodation of her religious belief 

and that while it would have been possible to make an accommodation, she made no 

effort to do so.  Depo. Whitis, 2-18-16, pp. 39-41 (attached for reference at Exhibit F).  She 

further explained that the average number of marriage license applications (both 

heterosexual and homosexual) at the branch office where Summers worked was 

approximately two (2) per month and that there were nine (9) other women employed 

by the Superior and Circuit Clerks’ offices who could have processed same sex marriage 

licenses instead of Summers.  Depo. Whitis, 2-18-16, pp. 41-42, 49 (attached for reference 

as Exhibit F). 

II. ARGUMENT 

A. Standard for Granting Summary Judgment.  

Summary judgment is appropriate where the moving party establishes that there 

“is no genuine issue of material fact and that the moving party is entitled to judgment as 

a matter of law.” Fed. R. Civ. P. 56(a).  In order to withstand Plaintiff’s Motion for Summary 

Judgment, the Defendants must come forward with sufficient evidence to establish that 

they could withstand a directed verdict motion at trial. Anderson v. Liberty Lobby, Inc., 

477 U.S. 242, 249 (1986); Weeks v. Samsung Heavy Industries Co., Ltd., 126 F.3d 926, 933 

(7th Cir. 1997); Street v. J.C. Bradford & Co., 886 F.2d 1472, 1478 (6th Cir. 1989). 

However, “the Respondent cannot rely on the hope that the trier of fact will 

disbelieve the Movant’s denial of a disputed fact, but must ‘present affirmative evidence’ 

in order to defeat a properly supported motion for summary judgment.” Id. at 1479 

(citation omitted).  A genuine issue of material fact only exists then “the evidence is such 
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that a reasonable jury could return a verdict for the non-moving party.” Anderson, supra, 

at 248. The non-moving party must proffer affirmative evidence to support their 

allegations and cannot succeed by merely hoping the Court will disbelieve the movant’s 

evidence, or by relying on subjective evidence. Barnhart v. Pickrell, 12 F.3d 1382 (6th Cir. 

1993).   

Because employment cases often turn on questions of intent and credibility, 

courts weighing summary judgment motions in such cases must be careful not to invade 

the province of the jury by attempting to resolve swearing contests etc.  However, 

employment cases are governed by the same rules that govern other summary judgment 

cases, and they are equally amenable to summary disposition so long as there is no 

genuine dispute as to the material facts.  See Giannopoulos v. Brach & Brock Confections, 

Inc., 109 F.3d 406, 410 (7th Cir. 1997)(citations omitted); see also Wallace v. SMC 

Pneumatics, Inc., 103 F.3d 1394 (7th Cir.1997); Weeks supra, at 933-934. 

B. Summers has established a prima facie case of employment 
discrimination in violation of Title VII of the Civil Rights Act 

Based upon the above-referenced facts, which Summers submits are either 

undisputed or admitted, via deposition testimony, the applicable law governing Title VII 

religious discrimination seems to clearly support a summary judgment for Summers.  The 

elements of a prima facie case of employment discrimination under Title VII have been 

established in the above referenced depositions.  Linda Summers has established, and 

Harrison County does not appear to dispute, that: 1) she had a bona fide religious belief, 

the practice of which conflicted with an employment duty; 2) she informed her employer 

of the belief and conflict; and 3) Whitis, on behalf of Harrison County, discharged her 
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because of her inability to fulfill the job requirement.  See EEOC v. United Parcel Service, 

94 F.3d 314 (7th Cir. 1996); Turpen v. Missouri-Kansas-Texas R.R. Co., 736 F.2d 1022, 1026 

(5th Cir. 1984).   

Once the employee has established a prima facie case, the burden shifts to the 

employer to prove that it cannot reasonably accommodate the employee without 

incurring undue hardship. See Wright v. Runyon, 2 F.3d 214, 216 (7th Cir. 1993); also 

Anderson v. General Dynamics Convair Aerospace Div., 589 F.2d 397, 401 (9th Cir. 1978), 

cert. denied, 442 U.S. 921 (1979).  In this case, as shown in the above-referenced 

deposition testimony, Summers established a prima facie case under the above standard.  

Sally Whitis, on behalf of the employer, admitted that there was no doubt in her mind 

that Summers’ reason for not processing the same sex marriage license in question was 

because of her religious belief and that it would have been possible to make an 

accommodation for Linda Summers.  However, Whitis decided that she would not do so 

and fired Summers anyway.  See Depo. Whitis, p. 42 (Exhibit F).  Such entire lack of effort 

to accommodate an employee’s religious based conflict with an employment duty has 

been roundly condemned in this and other U.S. Circuit Courts of Appeals.  See Redmond 

v. GAF Corp., 574 F.2d 897 (7th Cir. 1978); EEOC v. Universal Mfg. Corp., 914 F.2d 71, 73 

(5th Cir. 1990); Smith v. Pyro Mining Co., 827 F.2d 1081, 1085 (6th Cir. 1987). 

C. Defendants fired Summers in violation of the Civil Rights Act due to her 
sincerely held religious beliefs and failed to reasonably accommodate her 
religious beliefs even though such an accommodation could have been 
made without undue hardship 

Based upon Whitis’ deposition testimony, the record is equally clear that she 

cannot prove that an accommodation of Summers’ religious belief, by asking same sex 
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marriage license applications be handled by other clerks, would have resulted in undue 

hardship.  See Haring v. Blumenthal, 471 F. Supp. 1172, 1182 (D.D.C. 1979); also American 

Postal Workers Union v. Postmaster General, 781 F.2d 772, 776 (9th Cir. 1986).  Whitis 

concedes that only about two (2) marriage applications per month are processed at the 

Superior Court location where Summers worked, by both heterosexual and homosexual 

applicants, and between the two locations of the Harrison County Clerk’s Offices there 

were at least nine (9) other clerks who could have processed same sex marriage 

applications, if any. (emphasis supplied)  But the record is equally uncontroverted that 

Whitis never made any affirmative effort to investigate such an accommodation.  Depo. 

Whitis, pp. 41-42, Exhibit F.   

In a Title VII religious discrimination case it is incumbent on the employer to show 

that it has taken “some initial steps to reach a reasonable accommodation of the 

particular religious belief at issue.”  American Postal Workers Union, supra, at 776.  

“Undue hardship cannot be supported by merely conceivable or hypothetical hardships. 

. . The magnitude as well as the fact of hardship must be determined by “actual imposition 

on co-workers or disruption of the work routine.”  Tooley v. Martin-Marietta Corp., 648 

F.2d 1239, 1243 (9th Cir. 1981); Anderson v. Gen. Dynamics, supra at p. 402.  It is also not 

reasonable in a case such as this one for an employer to require the employee to seek her 

own replacement by arranging for another employee to act as a substitute.  See EEOC v. 

IBP, Inc., 824 F. Supp. 147 (USDC, C.D. IL (1993) citing Smith v. Pyro Mining Co., 827 F.2d 

1081, 1085 (6th Cir. 1987).   

If the employer does not propose an accommodation, it must accept the 
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employee’s proposal or demonstrate that the proposal would cause undue hardship.  See 

EEOC v. Ilona of Hungary, Inc., 108 F.3d 1569 (7th Cir. 1996); also EEOC v. Townley 

Engineering & Mfg. Co., 859 F.2d 610, 615 (9th Cir. 1988).  Moreover, even if Whitis had 

attempted to do so, the above-referenced facts clearly establish that due to the small 

number of same sex marriage applications there would not have been a “significant 

discriminatory impact”’ on co-workers.  See Opuku-Boateng v. State of California, 95 F.3d 

1461, 1468 (9th Cir. 1996).   

D. Title VII has never been construed to exempt public employers from a 
duty to accommodate sincerely held religious beliefs under Title VII. 

 
The Constitution does not mandate that individuals surrender their constitutional 

rights, including sincerely held religious beliefs, as a condition of public sector 

employment.  See Perry v. Sindermann, 408 U.S. 593, 597 (1972).   Moreover, despite 

Defendants’ assertions to the contrary, a government employer can be required to 

accommodate a religious employee’s request to be relieved from processing transactions 

which violate the employee’s sincerely held religious beliefs, such as applications for tax 

exempt status submitted by any organization which violated the Ten Commandments or 

God’s natural law.  See Haring v. Blumenthal, supra, 471 F. Supp. at 1175.  The court also 

ruled that accommodating the employee would not result in undue hardship to the 

employer because the number of applications the employee might refuse to handle 

would be relatively insignificant as compared with his total workload.  Id. at 1182.  See 

also Am. Postal Workers Union v. Postmaster Gen., supra, at 776 (finding accommodation 

required for postal clerks with religious objections to processing military draft notices). 

Equally unpersuasive is any claim by the county that recent changes to state or 
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federal law as interpreted by the courts would not permit an accommodation of 

Summers’ sincerely held religious belief.  This issue was recently considered in a similar 

case in Oregon involving similar claims by a former employee of a county clerk’s office 

there.  Considering such an argument, the Court determined that, “A public sector 

employer does not unconstitutionally “support” an employee’s religious beliefs by 

granting an accommodation to that employee.  In other words, public employers are not 

exempt from accommodating the constitutional rights, including sincerely held religious 

beliefs, of their employees under Title VII.  “Thus the State does not stumble over the First 

Amendment if it accommodates a Seventh Day Adventist by not scheduling him to work 

between Friday and sundown Sunday.” (citations omitted) Slater v. Douglas County, 743 

F. Supp.2d 1188 (2010), or, as in this case, excusing Summers from being required to 

process same sex marriage licenses. 

It is also significant to note that no controlling court has ruled that “sex” means 

“sexual orientation” or “gender identity” for purposes of Title VII.  See Vickers v. Fairfield 

Med. Ctr., 453 F.3d 757, 762 (6th Cir. 2006) (“. . . sexual orientation is not a prohibited 

basis for discriminatory acts under Title VII.”).  Accord Spearman v. Ford Motor Co., 231 

F.3d 1080, 1084-85 (7th Cir. 2000); Hamm v. Weyauewga Milk Products, Inc., 332 F.3d 

1058, 1066 (7th Cir. 2003).  Thus, any suggestion by Defendants that accommodating 

Summers’ sincerely held religious beliefs would violate the rights of other employees or 

to be a form of “reverse discrimination” based on sexual orientation is also clearly without 

merit. 
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III. CONCLUSION 

Accordingly, this case is ripe for summary judgment, and Plaintiff, Linda Summers, 

respectfully demands that, based on the record under submission, including the Verified 

Complaint and exhibits, as well as sworn deposition testimony, judgment on liability for 

violation of the religious discrimination prohibition of Title VII should be granted in 

Plaintiff’s favor because it is apparent there is no genuine issue as to any material fact on 

liability herein.  See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986); Weeks v. 

Samsung, supra at 933-934; Lexington-South Elkhorn Water District v. City of Wilmore, 93 

F.3d 230 (6th Cir. 1996) (where record on file shows there is no genuine issue as to any 

material fact and moving party is entitled to judgment as a matter of law, summary 

judgment is appropriate). 

Respectfully submitted, 
 
MASTERS, MULLINS & ARRINGTON 
 
s/ Richard L. Masters    
Richard L. Masters 
lawsaver@aol.com 
Earl C. Mullins, Jr. 
ecmjr615@aol.com 
1012 South Fourth Street 
Louisville, Kentucky 40203 
502.582.2900/502.587.0931 (fax) 
 
Chris Lane 
lanelawoffice@gmail.com 
409 Bank Street 
New Albany  IN  47150 
812.944.5300 
 
Counsel for Plaintiff 
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INDEX TO EXHIBITS 
 

A. Whitis email dated October 22, 2014 
 
B. Summers Religious Accommodation Request dated December 9, 2014 
 
C. Whitis Memorandum dated December 9, 2014 
 
D. Harrison County Personnel Policies Handbook, adopted June 16, 2014, p. 

9 
 
E. Deposition of Linda Summers, January 27, 2016, title page and pp 127-128, 

131-133 
 
F. Deposition of Sally Whitis, February 18, 2016, title page and pp 33-34, 39-

42, 49 
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