
IN THE UNITED STATES DISTRICT COURT  

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

U.S. EQUAL EMPLOYMENT 

OPPORTUNITY COMMISSION, 

  

  Civil Action: 2:16-cv-00225-CB 

  Plaintiff,   

   

v.   

   

SCOTT MEDICAL HEALTH CENTER, 

P.C., 

 

 JURY TRIAL DEMANDED 

  Defendant. 

 

  

 

DEFENDANT’S BRIEF IN SUPPORT OF MOTION TO DISMISS PLAINTIFF’S 

COMPLAINT PURSUANT TO FED.R.CIV.P. 12(b)(1) AND (6) 

 

Defendant Scott Medical Health Center, P.C. submits the following brief in support of its 

Motion to Dismiss: 

I. FACTUAL ALLEGATIONS 

More than 30 days prior to the filing of the Complaint, Libby Eber, Brittany Fullard, 

Allyssa Griffie, Donna Mackie, and Kaitlyn Wieczorek, former employees of Defendant, filed 

Charges of Discrimination (‘Charges”) with the Equal Employment Opportunity Commission 

(“EEOC” or “Commission”) alleging violations of Title VII by Defendant (Complaint, ¶ 6).  

The Charges by Fullard, Griffie, Mackie, and  Wieczorek were filed on August 26, 2013. 

True and correct copies of these Charges, which form the basis for the claim herein, are attached 

as Exhibits 1-4, respectively. The Charge by Eber was filed on May 30, 2014. A true and correct 

copy of this Charge, which also forms the basis of the claim herein is attached as Exhibit 5. 
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The Charges allege that these five female former employees were sexually harassed by 

their supervisor, Robert McClendon, a male, thereby creating a hostile environment leading to 

either a discharge when they refused Mr. McClendon’s sexual advances or a constructive 

discharge of each of the Plaintiffs due to their gender. Griffie also alleged that she was harassed 

by McClendon due to a disability in violation of the Americans with Disabilities Act. 

On July 22, 2015, the Commission issued to Defendant a Letter of Determination finding 

reasonable cause to believe that Title VII was violated (Complaint, ¶ 7). True and correct copies 

of the Letters of Determination issued on that date as to the five Charging Parties, which form 

the basis of the claim herein, are attached hereto as Exhibits 6-10.  

The Letters of Determination found probable cause to believe that Title VII was violated 

by McClendon’s sexual harassment of the Charging Parties, which created a sexually hostile 

environment leading to the constructive discharge or discriminatory or retaliatory discharge of 

the Charging Parties (Exhibits 6-10).  

The Letters of Determination also claimed reasonable cause to believe that Title VII was 

violated by McClendon’s harassment and constructive discharge of a male employee, Dale 

Baxley, because Baxley was a homosexual (Exhibits 6-10).  Baxley never filed a Charge 

(Declaration of Dr. Gary Hieronimus (Exhibit 11); also, the Complaint does not allege that he 

filed a Charge).   

Baxley was employed for a few weeks by Defendant - from the period of about mid-July 

2013 until he resigned on August 19, 2013 (Complaint, ¶ 11 (d)-(g)). Prior to late July 2015, 

Defendant was totally unaware that the Commission was investigating allegations that Defendant 

had violated Title VII by harassing and constructively discharging Baxley because he was a 

homosexual (Hieronimus Declaration, Exhibit 11).  
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Defendant was never asked to present any evidence to defend itself against the Baxley 

sexual orientation allegations prior to being informed of the probable cause Determination 

(Hieronimus Declaration, Exhibit 11).  Defendant was totally blind-sided by the Baxley sexual 

orientation accusations, which it reasonably had no cause to believe would be investigated by the 

Commission as part of its investigation into allegations raised by the female Charging Parties, 

who had not alleged discrimination based upon sexual orientation (Exhibits 1-10; Declaration 

Hieronimus Declaration, Exhibit 11). Baxley had resigned almost two years before the EEOC 

informed Defendant that it had investigated allegations of sexual orientation discrimination 

against Baxley and had found probable cause to believe that a violation had occurred. 

On March 1, 2016, the instant Complaint was filed by the Commission, alleging that 

Baxley was harassed and constructively discharged by Defendant due to his sexual orientation.  

II. STANDARD OF REVIEW 

 To survive a Motion to Dismiss, a complaint must contain sufficient factual 

matter, accepted as true, to state a claim for relief that is plausible on its face. A claim has facial 

plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable 

inference that the defendant is liable for the misconduct alleged.” Ashcroft v. Iqbal, 129 S. Ct. 

1937, 1949 (U.S. 2009)(quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007)) 

(internal quotations omitted). “The plausibility standard is not akin to a 'probability requirement,' 

but it asks for more than a sheer possibility that a defendant has acted unlawfully.” Id. (citing 

Twombly, 550 U.S. at 556). 

The Third Circuit has further explained that a district court, in applying the 

Twombly/Iqbal standards, should first separate the factual and legal elements of a claim. Fowler 

v. UPMC Shadyside, 578 F.3d 203, 210 (3d Cir. 2009). While the court must accept all well- 
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pleaded facts as true, it may disregard all legal conclusions. Id. at 210-11. The court must then 

determine whether such facts “show” an entitlement to relief. Id. at 211. A motion to dismiss 

should be granted pursuant to Rule 12(b)(6) if the factual allegations are insufficient to “raise a 

right to relief above the speculative level.” Twombly, 550 U.S. at 555. 

 In deciding a Rule 12(b)(6) motion to dismiss, the Court may consider "only the 

allegations in the complaint, exhibits attached to the complaint, matters of public record, and 

documents that form the basis of a claim." Lum v. Bank of Am., 361 F.3d 217, 222 n. 3 (3d Cir. 

2004). A document forms the basis of a claim if it is "integral to or explicitly relied upon in the 

complaint." In re Rockefeller Ctr. Props., Inc. Sec. Litig., 184 F.3d 280, 287 (3d Cir. 1999).  

III. ARGUMENT 

A. The scope of the EEOC’s investigatory and relief-seeking authority is limited 

to what could reasonably be expected to grow out of an individual’s Charge.  

Title VII "sets forth an integrated, multistep enforcement procedure' that enables the 

Commission to detect and remedy instances of discrimination." EEOC v. Shell Oil Co., 466 U.S. 

54, 62 (1984) (quoting Occidental Life Ins. Co. v. EEOC, 432 U.S. 355, 359 (1977)). The 

Commission's enforcement responsibilities are triggered by the filing of a specific sworn Charge. 

Id. 

Under Title VII, a plaintiff has 180)days to file a Charge. 42 U.S.C. § 2000e-5(e)(1).  

Where there is a work sharing agreement between the EEOC and the local fair employment 

practices agency, as there is between the EEOC and the PHRC, the statutory filing period is 

enlarged to 300 days. Id.; See also 29 C.F.R. § 1626.7; Colgan v. Fisher Scientific Company, 935 

F.2d 1407, 1414-1415 (3rd Cir. 1991). This filing is a prerequisite to a civil suit under Title VII. 

Alexander v. Gardner-Denver Co., 415 U.S. 36, 47, 39 L. Ed. 2d 147, 94 S. Ct. 1011 (1974). The 
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EEOC must serve notice of the Charge on the employer within ten days of filing.  42 U.S.C. § 

2000e-5(b).   

Title VII obligates the Commission to investigate the Charge to determine whether there 

is "reasonable cause to believe that the charge is true." 42 U.S.C. § 2000e-5(b). If it finds no such 

reasonable cause, the Commission must dismiss the Charge. If it does find reasonable cause, the 

Commission shall "endeavor to eliminate [the] alleged unlawful employment practice by 

informal methods of conference, conciliation, and persuasion." Id. If attempts at voluntary 

resolution fail, the Commission may bring an action against the employer. § 2000e-5(f)(1). 

Thus, the EEOC is authorized to bring civil suits to enforce Title VII. Occidental Life Ins. 

Co. v. E.E.O.C., 432 U.S. 355, 358-59 (1977). However, "When the EEOC sues in its own name, 

it may litigate only those claims which have been subjected to the complete administrative 

processing required by Title VII.  EEOC v. E. Hills Ford Sales, Inc., 445 F. Supp. 985, 987 

(W.D. Pa. 1978).  Accordingly, “Before it can initiate a civil suit, Title VII requires the EEOC 

to: (1) receive a charge from an individual and notify the employer of the charge, (2) investigate 

that charge and related charges, (3) determine that "reasonable cause" exists to believe that 

discrimination occurred, and (4) attempt conciliation of all charges against the employer. See 42 

U.S.C. § 2000e-5(b).” EEOC v. U.S. Steel, 2012 U.S. Dist. LEXIS 101872 at * 32-3 (W.D. Pa. 

2012).    Accordingly, every step in the statutory scheme, including the filing of a Charge, notice, 

investigation, determination, and conciliation is a condition precedent for the filing of suit. Id at 

*33; E.E.O.C. v. Allegheny Airlines, 436 F. Supp. 1300, 1304 (W.D. Pa. 1977) (citing EEOC v. 

E. I. Dupont de Nemours and Co., 373 F. Supp. 1321 (D. Del. 1974)). 

The EEOC's failure to comply with these pre-suit obligations warrants dismissal of a 

Complaint.  As noted by this Court: 
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Even where the EEOC has fulfilled its statutory enforcement obligations on paper, some 

courts have still undertaken an analysis into the quality and sufficiency of the agency's 

pre-suit activities. For example, if the agency's obligatory pre-suit activities failed to put 

the employer on notice about the national scope of the contemplated litigation, the scope 

of the EEOC's claims may be limited. See EEOC v. Dillard's Inc., No. 08-CV-1780, 2011 

U.S. Dist. LEXIS 76206, 2011 WL 2784516, at *8 (S.D. Cal. July 14, 

2011) (unpublished) (EEOC's failure to inquire as to employees located in different stores 

foreclosed recovery on behalf of a nationwide class despite pre-suit communications to 

defendant referring to "similarly-situated" individuals); EEOC v. Jillian's of Indianapolis, 

IN, Inc., 279 F. Supp. 2d 974, 981-82 (S.D. Ind. 2003) (district court refused to allow the 

EEOC to expand its lawsuit to include a nationwide class following discovery on its 

original complaint and rejected the EEOC's argument that defendant knew or should have 

known it was subject to a nationwide class action as a result of the discovery 

requests); EEOC v. Outback Steak House, Inc., 520 F. Supp. 2d 1250, 1263-66 (D. Colo. 

2007) (local focus of EEOC's pre-suit investigations failed to put defendant on notice 

about the national scope of the agency's forthcoming litigation despite inquiries about the 

company's national employment policies).   

U.S. Steel, 2012 U.S. Dist. at *28-9. 

Once the EEOC begins an investigation, however, it is not required to ignore facts that 

support additional claims of discrimination if it uncovers such evidence during the course of a 

reasonable investigation of the Charge. EEOC v. Kronos, Inc., 620 F.3d 287, 297 (3d Cir. 2010) 

citing:  Gen. Tel. Co. of the N.W., Inc. v. EEOC, 446 U.S. 318, 331, 100 S. Ct. 1698, 64 L. Ed. 

2d 319 (1980) ("Any violations that the EEOC ascertains in the course of a reasonable 

investigation of the charging party's complaint are actionable."); EEOC v. Cambridge Tile Mfg. 

Co., 590 F.2d 205, 206 (6th Cir. 1979).” As earlier found by the Third Circuit, the parameters of 

a Complaint in District Court are defined by the “scope of the EEOC investigation which can 

reasonably be expected to grow out of the charge of discrimination.” Ostapowicz v. Johnson 

Bronze Co., 541 F.2d 394, 398-99 (3d Cir 1976). 

In Kronos, supra, the Third Circuit analyzed how far the EEOC could reasonably expand 

a Charge through a “reasonable investigation,” albeit in the context of what documents the 

EEOC could subpoena as part of its investigation of a Charge. The Charge therein was filed by 

an individual who claimed that she was not hired due to her disability. Id. The EEOC notified the 
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employer that it was expanding its investigation to include the issue of disability with respect to 

use of assessment tests in the hiring process. Id. It later notified the employer that it was 

expanding its investigation to include the issue of disability and race with respect to use of 

assessment tests in the hiring process. Id, at 293. 

 The Court noted that the EEOC was entitled to access evidence that was relevant to the 

Charge under investigation and that the concept of relevancy was to be construed broadly when a 

Charge is at its investigatory stage. Id, at 296, citing EEOC v. Franklin & Marshall Coll., 775 F. 

2d 110, 116 (3d Cir. 1985). Thus, it reversed the District Court Judge’s refusal to enforce the 

subpoena as to a number of items, including, for instance, its limitation of information as to 

testing results to only certain job categories. Id. 

However, the Court then reviewed the EEOC's request for "documents discussing, 

analyzing or measuring potential adverse impact . . . [on the basis of] race." Id. at 300. .The 

EEOC claimed that it was entitled to this information as part of a properly expanded, reasonable 

investigation of the Charge. Id. The EEOC argued that it expanded its investigation to include 

race discrimination, because during the investigation it uncovered evidence from a Kronos 

employee that suggested that minority applicants performed worse than non-minorities on the 

assessment tests, and it also discovered in its database charges against the employer alleging race 

discrimination in hiring. Id. According to the EEOC, this constituted evidence that the tests 

might be a potential "root source of discrimination" against people with disabilities and African 

Americans, and, therefore, a legitimate basis for it to expand its investigation into discrimination 

based on race. Id. at 301. 

The Third Circuit concluded that while the EEOC is not required to ignore facts it 

uncovers in the course of a reasonable investigation of a charging party's Charge, that standard 
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did not justify the expansion of the investigation requested by the EEOC. Id. It noted that the 

charging party was a disabled white female, who alleged disability discrimination. Id. It then 

specifically found, “We are unprepared to hold that a reasonable investigation of that charge 

can be extended to include an investigation of race discrimination.” Id. at 301 (emphasis 

added). 

Significantly, the Court concluded: 

We acknowledge that the EEOC's investigatory powers are expansive; however, the 

EEOC is still not permitted to "wander [] into wholly unrelated areas." See Cambridge 

Tile, 590 F.2d at 206. In this case, the EEOC's inquiry into discrimination based on 

race is wholly unrelated to Sandy's charge and does not fall within the ambit of a 

reasonable expansion.  

Id. at 302 (emphasis added). 

Accordingly, the Court affirmed the District Court's judgment to the extent that it 

declined to enforce the portion of the EEOC's subpoena requesting information related to 

potential discrimination based on race where the Charge was based on disability.  Id. 

Similarly, in the case of Brown v. Envoy Air, Inc., 2014 U.S. Dist. LEXIS 165142 

(W.Dist. Pa. 2014), the Charge alleged discrimination based upon religion. This Court dismissed 

the Complaint’s allegation of racial discrimination because such allegation was beyond the scope 

of the EEOC investigation which could reasonably be expected to grow out of the Plaintiff’s 

Charge. Id. at 8-9. The Court also dismissed the Complaint with prejudice, as the Plaintiff’s 

allegedly racially motivated termination occurred more than 300 days beforehand. Id.     

In analyzing the parameters of EEOC authority to expand its investigation beyond the 

allegations in the Charge, the Kronos Court cited with approval Sixth Circuit opinions: EEOC v. 

Cambridge Tile Mfg. Co., 590 F.2d 205, 206 (6th Cir. 1979); EEOC v. Ford Motor Credit Co., 

26 F.3d 44, 47 (6th Cir. 1994); EEOC v. Roadway Express, Inc., 261 F.3d 634, 642 (6th Cir. 
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2001). Another Sixth Circuit decision on this subject, EEOC v. Keko Industries, Inc., 748 F. 2d 

1097 (6
th

 Cir. 1984), is cited in a case analyzing the EEOC’s investigatory authority from this 

Court, EEOC v. U.S. Streel Corp., 2013 U.S. Dist. LEXIS 22748 (W.D. Pa. 2013). The rationale 

for these decisions and underlying precedent is the case of EEOC v. Bailey Co., 563 F.2d 439 (6
th

 

Cir. 1977), which is highly informative and persuasive. 

In Bailey, Wade, a white female, originally filed a Charge of sex discrimination and then 

amended her Charge to include an allegation of race discrimination against black females. The 

EEOC brought a lawsuit alleging racial and religious discrimination. The Court relied on Sixth 

Circuit precedent that a Complaint was "limited to the scope of the EEOC investigation 

reasonably expected to grow out of the charge of discrimination. Id. at 446. 

The Court concluded that allegations of religious discrimination could not reasonably be 

expected to grow out of Mrs. Wade's charge and dismissed those allegations. According to the 

Court, to allow the EEOC, as it did in that case, to issue a reasonable cause determination, to 

conciliate, and to sue on allegations of religious discrimination unrelated to the private party's 

charge of sex discrimination would “result in undue violence to the legal process that Congress 

established to achieve equal employment opportunities in this country.” Id. at 447-48.  

The Court pointed out that when evidence of discrimination, of a kind other than that 

raised by a Charge filed by an individual party and unrelated to the individual party, comes to the 

EEOC's attention during the course of an investigation of the private party's Charge, the 

procedure to be followed is for the filing of a Charge by a member of the EEOC and for a full 

EEOC investigation of that Charge. Id. In that way, the employer is afforded notice of the 

allegation, an opportunity to participate in a complete investigation of such allegation, and an 

opportunity to participate in meaningful conciliation discussions should reasonable cause be 
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found following the EEOC investigation. Id., at 448.  Title VII, 42 U.S.C. § 2000e-5(b), provides 

for the filing of a Charge by a member of the EEOC.  Under such a filing, an employer is not 

stripped of formal notice of the Charge and of the opportunity to respond to the EEOC's 

investigation into employment practices with respect to allegations of discrimination unrelated to 

the individual party's charge. In addition, the filing of a charge will permit settlement discussions 

to take place pursuant to 29 C.F.R. § 1601.19a  after a preliminary investigation but before any 

finding of reasonable cause. Id. at 448. 

 In addition, the Court noted that Congress intended that conciliation be the preferred 

method for eradicating employment discrimination. Id. Further, the EEOC's duty to attempt 

conciliation is “thus ‘among its most essential functions,’  EEOC v. Raymond Metal Products 

Co., 530 F.2d 590, 596 (4th Cir. 1976), and the ‘primary goal’ of Title VII is ‘the securing of 

voluntary compliance with the law.’” Id at 449. 

The Court then reasoned that if conciliation was to work properly, Charges must be fully 

investigated after the employer receives notice in a Charge alleging unlawful discriminatory 

employment practices. Id, at 449. According to the Court, “The requirement that a member of the 

EEOC file a charge when facts suggesting unlawful discrimination are discovered that are 

unrelated to the individual party's charge does serve the purposes of treating the employer fairly 

and forcing the employer and the EEOC to focus attention during investigation on the facts of 

such possible discrimination and thereby does serve the goal of obtaining voluntary compliance 

with Title VII. “ Id, at 449. 

Finally, the Court reasoned that its decision was supported by the concern expressed in 

Congress that due process safeguards be built into the statutory scheme of Title VII. Id. at 449, 

citing  Remarks of Congressman Quie, House Debate on H.R. 1746, 92d Cong., 1st Sess., 117 
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Cong. Rec. 31962 (Sept. 15, 1971); S. Rep. No. 92-415, 92d Cong., 1st Sess. 25 (1971). The 

Court concluded: 

Although neither the statutory language nor the legislative history directly address the 

question before us, it is clear that the requirement in  § 703 of Title VII, 42 U.S.C. § 

2000e-2, of timely notice to an employer of a charge filed with the EEOC alleging 

employment discrimination embodies due process guaranties. New Orleans Public 

Service, Inc. v. Brown, 369 F. Supp. 702, 710 (E.D. La. 1974). If an EEOC investigation 

of an employer uncovers possible unlawful discrimination of a kind not raised by the 

charging party and not affecting that party, then the employer should be given notice if 

the EEOC intends to hold the employer accountable before the EEOC and in court. 

Id. at 449. 

The Court then rejected the EEOC's argument that it was sufficient for the employer to 

have  received notice and opportunity to comment at the time the EEOC issued its reasonable 

cause determination and during conciliation rather than before the issuance of the reasonable 

cause determination. Id. The Court noted its concern with the legislative judgment of due process 

incorporated into the statutory scheme of Title VII, which indicated a concern for fair treatment 

of employers. Id. at 450. 

Under the EEOC's theory, the Court explained, investigation of one form of employment 

discrimination can always be said to have reasonably been expected to grow out of a charge of 

another form of employment discrimination. Id.  The Court rejected that theory, “because for the 

purposes of Title VII, forms of employment discrimination involving race, religion, sex, and 

national origin are not so related. Id. at 451. 

B. Allegations of sexual orientation violations in a Complaint alleging male to 

male harassment and discrimination violations involving a party not named 

in a Charge are beyond the scope of an EEOC investigation reasonably 

expected to grow out of a Charge alleging male to female sexual harassment 

and discrimination. 

The above cases and analysis shows that under Third Circuit jurisprudence, although the 

EEOC has authority to investigate allegations of violations of Title VII beyond the four corners 
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of the Charge, the scope is limited to that which could be reasonably expected to grow out of the 

Charge. An investigation into unalleged discriminatory acts with an unlawful motive different 

from the unlawful motive alleged in the Charge is considered to be beyond the scope of an 

EEOC investigation reasonably expected to grow out of a Charge, particularly when the 

investigation is focused on an individual who was never named in a Charge or amended Charge. 

Thus, for instance, an investigation into an unalleged unlawful racial motive is beyond what 

reasonably could be expected when the Charge only alleged an unlawful religious motive, Brown 

v. Envoy Air, supra; and an investigation into an unalleged unlawful racial motive is beyond 

what reasonably could be expected when the Charge only alleged an unlawful anti-disability 

motive.  

 In the instant case, the EEOC Charges by the five females allege violations by a male 

supervisor who allegedly had sexual desires for these females, inappropriately touched them out 

of such desires, made inappropriate remarks concerning their bodies, conditioned certain benefits 

on the grant of sexual favors, and thereby created a sexually hostile environment. In other words, 

the male supervisor allegedly had sexual desires toward the women and violated Title VII when 

he unlawfully acted upon those sexual desires. 

 The Complaint filed by the EEOC, on the other hand, alleges that this male supervisor 

harassed a male, homosexual employee, Dale Baxley, not out of a sexual desire toward males or 

females, but rather because of the male supervisor’s antipathy toward homosexuals. His anti-

homosexual remarks to Baxley purportedly resulted in Baxley’s constructive discharge.  

Accordingly, these are two different alleged discriminatory motivations and actions. As a 

consequence, it cannot be found that the investigation into a hostile environment and 

constructive discharge resulting from an anti-homosexual motivation could be reasonably 
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expected from an investigation into allegations of motivation of sexual desire for the opposite 

sex with inappropriate lustful touching and remarks – particularly when the person alleged to be 

harmed is not even named in the Charge. 

 Even more significantly, a sexual orientation investigation cannot be reasonably 

expected to arise from a male to female sexual harassment and discrimination claim when the 

EEOC never before filed a Complaint based upon sexual orientation in its over 60 year history 

and where sexual orientation is not one of the protected classes under Title VII.  As touted in 

the EEOC’s own press release to the world on the day it filed the Complaint, “The U.S. Equal 

Employment Opportunity Commission (EEOC) announced today that it has filed its first two sex 

discrimination cases based on sexual orientation.” A true and correct copy of this public record is 

attached hereto as Exhibit 12 and can be found at the EEOC’s website at: 

https://www.eeoc.gov/eeoc/newsroom/release/3-1-16.cfm.   . 

 Accordingly, the Complaint should be dismissed on this basis alone. Kronos, supra; 

Brown v. Envoy Air, supra. 

C. The EEOC’s failure to act on a Charge alleging sexual orientation within 300 

days of the alleged discriminatory acts and the EEOC’s failure to promptly 

notify Defendant that it was investigating allegations of sexual orientation 

and ask Defendant for its position with respect to those allegations prior to 

making its probable cause Determination warrant dismissal of the Complaint 

for failure of the duty to file a Charge within 300 days of the alleged violation 

and for fundamental unfairness and lack of due process. 

Moreover, Defendant had no knowledge that the EEOC was investigating allegations of 

sexual orientation discrimination until it was informed by the EEOC in late July 2015, 

approximately two years after Baxley quit his job,  that it had found probable cause of a violation 

with respect to Baxley based upon sexual orientation. Thus, it issued its Letters of Determination 

prior to giving Defendant any opportunity to respond to those allegations and without the five 
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female Charging Parties, Baxley, the EEOC, or anyone else naming Baxley in a Charge or 

alleging a sexual orientation violation. 

The first question, then, is whether Title VII’s 300 day statute of limitations for filing a 

Charge is applicable to the EEOC or whether the EEOC is subject to some other statute of 

limitations or none at all. As noted above in Bailey, supra, under the statutory scheme, Congress 

embedded fair notice to the employer and a fair opportunity to the employer to be heard before 

the EEOC makes a Determination of probable cause against an employer by establishing the 

180/300 day statute of limitations for the filing of the Charge and by empowering the EEOC to 

issue its own Charge if its investigation uncovered evidence of violations not alleged in the 

Charge.  

In the instant case, there was never a Charge filed on Baxley’s behalf, and it was one year 

and 11 months from the time of the alleged violations until the EEOC notified Defendant that it 

had investigated sexual orientation claims of an individual not named in the Charge and had 

found probable cause of a violation. Even assuming, arguendo, that the EEOC can proceed to 

Complaint on allegations not set forth in a Charge, the notification to the employer in this case 

was well beyond the 300 day requirement for the filing of a Charge from the date of the 

discriminatory act. Suppose, then, that during the investigation the EEOC found evidence that 

McClendon sexually harassed and constructively discharged other female employees five years 

ago in a similar fashion as he did to the five Plaintiffs. Would the EEOC have the right to notify 

Defendant five years later that it had investigated and found probable cause of other sexual 

discrimination five years earlier? To grant the EEOC such a right would be fundamentally unfair 

to the employer and contrary to the legislative intent of fair notice to an employer of the 

allegations of violative conduct that were being investigated. Under the principles set forth in 
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Bailey, fundamental fairness and the legislative due process inherent in Title VII warrant 

notification of an employer within 300 days of the alleged discriminatory acts. In the instant 

case, the simultaneous notification to the employer of the EEOC’s investigation of unalleged 

violations and a probable cause finding almost two  years after the resignation of the former 

employee violated the requirement for filing of a Charge  within 300 days and notification within 

10 days thereafter, as well as fundamental fairness and due process rights set forth in Title VII 

for the filing of a Charge, notification to the employer, an amended Charge filed by the Charging 

Party or the EEOC if evidence of possible additional violations come to the attention of the 

EEOC during its investigation, an EEOC Determination, conciliation efforts by the EEOC, and 

then, as a last resort, a Complaint.  As noted in Bailey, the failure of the EEOC to provide the 

notice of the investigation prior to the probable cause Determination, also undermines the 

conciliation process, the legislatively favored method of resolution. 

The importance behind the 180/300 day time limitation for the filing of a Charge and 

notice to the employer is emphasized and relied upon by the Supreme Court in the case of 

Occidental Life Ins. Co. v. EEOC, 422 U.S. 355 (1977). The issue before the Court was the time 

limitation, if any, that the EEOC had after  the filing of the Charge to file suit in court. In finding 

that there was no time limitation, the Supreme Court relied on the fact that Title VII provided for 

filing of the Charge within 180 days of the allegedly violative act and prompt notice to the 

employer, noting:  

Congress did express concern for the need of time limitations in the fair operation of the 

Act, but that concern was directed entirely to the initial filing of a charge with the EEOC 

and prompt notification thereafter to the alleged violator. The bills passed in both the 

House and the Senate contained short time periods within which charges were to be filed 

with the EEOC and notice given to the employer. 

Id., at 371. 
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The Court further stressed that prompt notice to the employer was vital for “fundamental 

fairness, asserting: 

The absence of inflexible time limitations on the bringing of lawsuits will not, as the 

company asserts, deprive defendants in Title VII civil actions of fundamental fairness or 

subject them to the surprise and prejudice that can result from the prosecution of stale 

claims. Unlike the litigant in a private action who may first learn of the cause against 

him upon service of the complaint, the Title VII defendant is alerted to the possibility of 

an enforcement suit within 10 days after a charge has been filed. This prompt notice 

serves, as Congress intended, to give him an opportunity to gather and preserve evidence 

in anticipation of a court action. 

Id. at 372 (emphasis added). 

In the instant case, no Charge was filed on behalf of Baxley, and no notice of an 

investigation into Baxley’s allegations was given until almost two years from the time he 

allegedly was constructively discharged, when Defendant was notified of a probable cause 

finding regarding Baxley in July 2015. Thus, Defendant was denied fundamental fairness, as it 

did not receive prompt notice, and it was thereby not given an opportunity to gather and preserve 

evidence in anticipation of potential court action. 

Baxley could have filed a Charge on his own behalf or the EEOC could have filed a 

Charge on his behalf.  The EEOC and he would have had to file such a Charge within 300 days 

of his August 2013 resignation.  The EEOC should not be allowed to avoid that requirement by 

the notification of the investigation and probable cause finding approximately two years after 

Baxley’s resignation. Bailey, supra; EEOC v. FAPS, Inc. 2014 U.S. LEXIS 136006, at *70 

(D.N.J. 2014) ("Nothing in the text of Section 706 or 707 suggests that the EEOC can recover for 

individuals whose claims are otherwise time-barred. If Congress intended to make an exception 

for the EEOC to revive stale claims under Sections 706 and 707, it should have said so. EEOC v. 

U.S. Steel, 2012 U.S. Dist. LEXIS 101872 at *16-17 (quoting Freeman, 2010 U.S. Dist. LEXIS 

41336, 2010 WL 1728847, at *4)). 
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For these reasons, as well, the Complaint should be dismissed. 

D. The Complaint should be dismissed for failure to state a cause of action, 

because Title VII does not prohibit discrimination based upon sexual 

orientation. 

Discrimination based upon sexual orientation in the workplace is abhorrent. Nevertheless, 

and although Title VII prohibits discrimination based upon an individual’s race, religion, color, 

sex, or national origin, "Title VII does not prohibit discrimination based on sexual orientation. 

Congress has repeatedly rejected legislation that would have extended Title VII to cover sexual 

orientation." Prowel v. Wise Bus. Forms, Inc., 579 F.3d 285, 289 (3d Cir. 2009) (quoting from 

Bibby v. Philadelphia Coca Cola Bottling Co., 260 F.3d 257 (3d Cir. 2001)).   

In Prowel, the plaintiff alleged that he was a homosexual and described himself as 

effeminate, not conforming to how blue collar, male workers at the employer’s plant conducted 

themselves. Id. He had a high voice, did not curse, and walked and carried himself in an 

effeminate manner. Id. Prowel was harassed by statements referring to him as a “princess” and 

statements about how “Rosebud” was dressed or walked. Id. The Court found that such facts 

could constitute evidence of gender stereotyping harassment, i.e. harassment because he did not 

conform to how the employer believed a man should look, speak, and act; rather than harassment 

based upon sexual orientation. Id.  Because there was also evidence that the record was replete 

with evidence of harassment based upon sexual orientation, which was not actionable, the Court 

found that the case should be decided by the jury and not via a motion for summary judgment. 

Id. 

In the instant case, the EEOC alleges an amalgam of sexual orientation and sex 

stereotyping (Complaint, ¶11(h)). It argues, contrary to Prowel and Bibby, that sexual orientation 

“necessarily entails treating an employee less favorably because of his sex” (Complaint, ¶11(h)). 
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Thus, the Complaint is really a sexual orientation Complaint that the EEOC, in conclusory 

statements, tries to argue is a gender discrimination case. But as essentially admitted even in its 

conclusory statements and as admitted in its own press release, the Complaint herein was one of 

the first two sexual orientation Complaints filed by the EEOC ( Exhibit 12). 

Indeed, the facts alleged in the Complaint do not claim that Baxley acted in an effeminate 

manner such as those claimed in Prowel. Rather, the facts allege that he was subjected to crude 

remarks similar to those suffered by the plaintiff in Bibby. The case is also similar to another 

case decided in an unpublished Opinion of the Third Circuit, Pagan v. Gonzalez, 430 F. Appx. 

170 (3d Cir. 2011 Unpublished).  In Pagan, the female plaintiff alleged that she was subjected to 

comments about her sexual orientation, including being called a “dyke,” and a “lesbian,” and had 

negative references made to her lifestyle.  See District Court opinion at 741 F. Supp. 2d 687, 694 

(D.N.J.2010).  The plaintiff attempted to characterize her allegations as discrimination based 

upon her sex rather than sexual orientation, claiming that she did not comply with a gender 

stereotype. Id.  The Third Circuit upheld the District Court’s dismissal of the Complaint, finding 

that the offensive comments related to the plaintiff’s sexual orientation and noting the absence of 

any evidence that the discrimination was based upon the plaintiff acting in a masculine manner. 

Pagan, 430 Fed. App. at 172. 

The law in this area was summarized well by Judge Gibson of this Court in the case of 

Johnston v. Univ.of Pittsburgh, 97 F. Supp. 657, 679-80, wherein Judge Gibson rejected the 

plaintiff’s claim of sex stereotyping, noting that the plaintiff had not alleged that he was 

discriminated against because of the way he looked, acted, or spoke/  

The facts alleged in the Complaint do not allege that Baxley acted in an effeminate 

manner, that McClendon had any sexual desires for Baxley, that McClendon displayed any 
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hostility to males being in the workplace, or that Baxley was being discriminated against because 

of the way he looked, acted, or spoke. Rather, the Complaint alleges facts upon which the Courts 

in this jurisdiction have recognized constitute a sexual orientation claim. Sexual orientation 

claims are not actionable under Title VII or the PHRA, and the Complaint should be dismissed 

for failure to state a claim. Prowel, supra; Bibby, supra; Pagan, supra; Johnston, supra. 

IV. CONCLUSION 

For the foregoing reasons, pursuant to Rule 12(b)(1) and (6), respectfully requests that 

this Honorable Court enter an Order granting its Motion to Dismiss the Complaint, with 

prejudice. 

Respectfully submitted, 

 

 

/s/ Charles H. Saul   

Charles H. Saul, Esquire 

Pa I.D. No. 19938 

MARGOLIS EDELSTEIN 

525 William Penn Place – Suite 3300 

Pittsburgh, PA 15219 

P: 412-355-4985 

F: 412-642-2380 

csaul@margolisedelstein.com  

Counsel for Defendant 
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U.S. Equal Employment Opportunity Commission

PRESS RELEASE
3-1-16

EEOC Files First Suits Challenging Sexual Orientation Discrimination as Sex
Discrimination

In Two Separate Lawsuits, Federal Agency Charges That a Gay Male Employee and a Lesbian Employee Were Subjected
to Hostile Work Environments Because of Sex

WASHINGTON - The U.S. Equal Employment Opportunity Commission (EEOC) announced today that it has filed its first two sex
discrimination cases based on sexual orientation. The federal agency's Philadelphia District Office filed suit in U.S. District Court for
the Western District of Pennsylvania against Scott Medical Health Center, and, in a separate suit, in U.S. District Court for the
District of Maryland, Baltimore Division, against Pallet Companies, dba IFCO Systems NA.

In its suit against Scott Medical Health Center, EEOC charged that a gay male employee was subjected to harassment because of
his sexual orientation. The agency said that the male employee's manager repeatedly referred to him using various anti-gay
epithets and made other highly offensive comments about his sexuality and sex life. When the employee complained to the clinic
director, the director responded that the manager was "just doing his job," and refused to take any action to stop the harassment,
according to the suit. After enduring weeks of such comments by his manager, the employee quit rather than endure further
harassment.

In its suit against IFCO Systems, EEOC charged that a lesbian employee was harassed by her supervisor because of her sexual
orientation. Her supervisor made numerous comments to her regarding her sexual orientation and appearance, such as "I want to
turn you back into a woman" and "You would look good in a dress," according to the suit. At one point, the supervisor blew a kiss at
her and circled his tongue at her in a suggestive manner, EEOC alleged. The employee complained to management and called the
employee hotline about the harassment. IFCO fired the female employee just a few days later in retaliation for making the
complaints, EEOC charged.

Title VII of the Civil Rights Act of 1964 prohibits discrimination because of sex. As the federal law enforcement agency charged with
interpreting and enforcing Title VII, EEOC has concluded that harassment and other discrimination because of sexual orientation is
prohibited sex discrimination.

On July 15, 2015, EEOC, in a federal sector decision, determined that sexual orientation discrimination is, by its very nature,
discrimination because of sex. See Baldwin v. Dep't of Transp., Appeal No. 0120133080 (July 15, 2015). In that case, EEOC
explained the reasons why Title VII's prohibition of sex discrimination includes discrimination because of sexual orientation: (1)
sexual orientation discrimination necessarily involves treating workers less favorably because of their sex because sexual
orientation as a concept cannot be understood without reference to sex; (2) sexual orientation discrimination is rooted in non-
compliance with sex stereotypes and gender norms, and employment decisions based in such stereotypes and norms have long
been found to be prohibited sex discrimination under Title VII; and (3) sexual orientation discrimination punishes workers because
of their close personal association with members of a particular sex, such as marital and other personal relationships.

"With the filing of these two suits, EEOC is continuing to solidify its commitment to ensuring that individuals are not discriminated
against in workplaces because of their sexual orientation," said EEOC General Counsel David Lopez. "While some federal courts
have begun to recognize this right under Title VII, it is critical that all courts do so."

Both lawsuits were brought under Title VII of the Civil Rights Act of 1964, which prohibits discrimination on the basis of sex as well
as retaliation.  In both the case against Scott Medical Health Center (Case 2:16-cv-00225-CB), and the case against IFCO Systems
(Case 1:16-cv-00595-RDB), EEOC filed suit after first attempting to reach  pre-litigation settlements through its conciliation process.

Addressing emerging and developing issues, especially coverage of lesbian, gay, bisexual and transgender individuals under Title
VII's sex discrimination provisions, is one of six national priorities identified by EEOC's Strategic Enforcement Plan (SEP). The
agency has posted materials on its website relating to coverage under Title VII for LGBT individuals. In addition, in June 2015, the
Commission, in coordination with the Office of Personnel Management, Office of Special Counsel, and the Merit Systems Protection
Board, developed a guide for federal agencies on addressing sexual orientation and gender identity discrimination in federal civilian
employment.
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EEOC enforces the federal laws prohibiting employment discrimination. More information about EEOC is available on its website,
www.eeoc.gov.
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