
 
 

UNITED STATES DISTRICT COURT  
FOR THE EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 

CHARIN DAVENPORT 
 

Plaintiff,    Case No. 2:16-cv-11289 
v.         
       Hon. Sean F. Cox 
 

SAGINAW VALLEY STATE    Mag. Judge David R. Grand 
UNIVERSITY; and ANN COBURN- 
COLLINS, in her individual and  
official capacity,  
 

  Defendants. 
________________________________________________________________/ 
 
Jennifer B. Salvatore (P66640) 
Sarah S. Prescott (P70510) 
SALVATORE PRESCOTT, PLLC 
Attorneys for Plaintiff   
105 East Main Street   
Northville, MI 48167   
(248) 679-8711 
salvatore@salvatoreprescott.com 
prescott@salvatoreprescott.com 

 
Jamie Hecht Nisidis (P48969) 
BRAUN KENDRICK FINKBEINER PLC 
Attorney for Defendants 
4301 Fashion Square Boulevard 
Saginaw, MI 48603 
(989) 498-2100 
jamnis@braunkendrick.com 
 

________________________________________________________________/ 
 

PLAINTIFF’S RESPONSE TO DEFENDANTS’  

MOTION TO CHANGE VENUE 

  

2:16-cv-11289-SFC-DRG   Doc # 10   Filed 05/09/16   Pg 1 of 18    Pg ID 101



ii 
 

TABLE OF CONTENTS 

INDEX OF AUTHORITIES ................................................................................ iii-iv 

STATEMENT OF ISSUES ....................................................................................... v 

STATEMENT OF FACTS ........................................................................................ 1 

ARGUMENT ............................................................................................................. 2 

I. Venue is Proper in the Southern Division and Defendants  
Fail to Meet Their Burden on the Question of Transfer .................................. 2 
 
A.  The Court Should Give Deference to Plaintiff’s Choice of Venue ...... 4 

B.  The Relevant Factors Do Not Support a Change  
of Venue to the Northern Division ......................................................... 4 

(1)  Convenience of the Parties ......................................................... 6 

(2)  Convenience of the Witnesses .................................................... 7 

(3)  Relative Ease of Access to Sources of Proof .............................. 9 

(4)  Availability of Compulsory Process/Cost of  
Obtaining Willing Witnesses ...................................................... 9 

 
(5)  Trial Efficiency and the Interests of Justice.............................. 10 

CONCLUSION ........................................................................................................ 12

 

  

2:16-cv-11289-SFC-DRG   Doc # 10   Filed 05/09/16   Pg 2 of 18    Pg ID 102



iii 
 

INDEX OF AUTHORITIES 

Cases            Page  

Amphion, Inc. v. Buckeye Elec. Co. 
285 F.Supp.2d 943, 946 (E.D. Mich. 2003) .................................................... 4 

 
Barnett v. MCI Serv. Parts, Inc. 

2005 U.S. Dist. LEXIS 8850 *6 (E.D. Mich. 2005)  ............................ 6, 9, 11 
 
Duha v. Agrium, Inc. 

448 F.3d at 867, 873 (6th Cir. Mich. 2006) .................................................. 5, 9 
 
Farrugia v. Novinium, Inc.  

2015 U.S. Dist. LEXIS 23897 *6 (E.D. Mich. 2015) ..................................... 4 
 
Fitts v. Burt 

2008 U.S. Dist. LEXIS 24841 *5 (E.D. Mich. 2008) ............................... 4, 11 
 
Ghaith v. Rauschenberger  

2010 U.S. Dist. LEXIS 6993 *7 (E.D. Mich. Jan. 28, 2010) .................... 7, 10 
 
Grand Kensington, LLC v. Burger King Corp.,  
 81 F. Supp. 2d 834, 836 (E.D. Mich. 2000) ............................................ 10-11 
 
McKerchie v. Wis. Cent. Ltd.,  
 2014 U.S. Dist. LEXIS 137004 *6-7 (W.D. Mich. 2014) ......................... 5, 11 
 
Phelps v. McClellan 

30 F.2d 658, 663 (6th Cir. 1994) ..................................................................... 4 
 

Sullivan v. Tribley  
602 F. Supp. 2d 795, 797 (E.D. Mich. 2009) ............................................ 5, 11 

 
Thomas v. Home Depot U.S.A., Inc. 

131 F.Supp.2d 934, 937 (E.D. Mich. 2001) .............................................. 4, 12 
 
United States v. Currency $41,180.97 in the Form of Charter One  

2014 U.S. Dist. LEXIS 123604 *11-12 (E.D. Mich. 2014) ............................ 8 
 
 

2:16-cv-11289-SFC-DRG   Doc # 10   Filed 05/09/16   Pg 3 of 18    Pg ID 103



iv 
 

United States v. PJ Dick, Inc.  
79 F. Supp. 2d 803, 805-04 (E.D. Mich. 2000) ............................................... 5 

 
United States v. Real Prop. Located at 6001 N. Ocean Drive 

2015 U.S. Dist. LEXIS 118254 *13 (E.D. Mich. 2015) ............................. 7, 9 
 
Watson v. Bortz Health Care of Rose City  

2006 U.S. Dist. LEXIS 4852 (E.D. Mich. Jan. 20, 2006) ........................... 6, 8 
 

Rules 

E.D. Mich. L R 83.10(b) .............................................................................. 1, 3, 5, 12 

Statutes 

28 U.S.C. § 1391(b) ............................................................................................. 3, 12 

28 U.S.C. § 1404 ........................................................................................................ 4 

  

2:16-cv-11289-SFC-DRG   Doc # 10   Filed 05/09/16   Pg 4 of 18    Pg ID 104



v 
 

STATEMENT OF ISSUES 

Is a change of venue to the Northern Division proper where it is not more 

convenient for Plaintiff or other third party witnesses to have this case heard in the 

Northern Division? 

Plaintiff says:   No 

Defendants say:  Yes 
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STATEMENT OF FACTS 

Plaintiff Charin Davenport filed suit in April of 2016 against Defendants 

Saginaw Valley State University (“SVSU”) and her former supervisor, Ann Coburn-

Collins, asserting claims for sex discrimination under Title VII of the Civil Rights 

Act and Title IX of the Education Amendments, as well as for violations of the Equal 

Protection Clause of the United States Constitution.  (Compl., Docket # 1).  

Davenport filed suit in the Eastern District of Michigan, where venue is appropriate.   

Upon filing, this case was assigned by the Court to the Southern Division of 

the Eastern District of Michigan.  The case was assigned to the Southern Division 

because the Court’s local rules prioritize Plaintiff’s county of residence when 

making case assignments to either the Northern or Southern Divisions. E.D. Mich. 

LR 83.10(b)(civil cases are assigned based on factors that include, in order of 

priority, first the county in which a plaintiff resides, and then the county where the 

claim arose or where defendant resides).  Plaintiff resides in Hazel Park, Michigan 

in Oakland County.0F

1   

                                                           
1 Defendants point out that Plaintiff only recently moved to Hazel Park.  Although 
the rules apply regardless of how long a plaintiff has resided in a particular county, 
it should be noted that Plaintiff’s move came about when she had an opportunity to 
share space rent-free with a friend. (Davenport Decl., ¶1, Ex. A.)  Although 
Davenport has taught part time at SVSU since 2007, her administrative position with 
SVSU was eliminated in 2013 and her adjunct course load at SVSU has declined 
such that she only taught one course last semester and is not currently scheduled to 
teach this fall. (Id.)  Her decreased income combined with the anticipated expenses 
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Because Davenport teaches at SVSU, she does commute to Saginaw when 

teaching.  However, as she is not currently teaching, and her future teaching load at 

SVSU will likely be minimal, her life is now centered in the southeast Michigan 

area.  In addition, many of her friends and family members, including individuals 

who will be third party witnesses in this case on the topic of damages, live in the 

Southeast Michigan area in the Southern Division. (Ex. A at ¶3.) 

ARGUMENT 

Contrary to Defendants’ position, the Northern Division is not a more 

convenient forum for this matter.  Defendants have failed to meet their burden 

justifying a transfer, and Plaintiff’s choice of forum should be honored.  

I.   Venue is Proper in the Southern Division and Defendants Fail to Meet 
Their Burden on the Question of Transfer 

There is no legitimate dispute that venue in this matter is proper in the Eastern 

District, Southern Division.  In civil actions, the proper venue is the judicial district 

(1) where any defendant resides if all defendants reside in the state where the district 

                                                           
(and increased publicity and public scrutiny) associated with this litigation motivated 
her move into a rent-free living situation and to a location where she was not as 
widely known and visible. (Id. at ¶¶1-2.)  Defendants’ suggestion that Plaintiff’s 
move was not legitimate because her home phone number “mysteriously remains 
the same…,” (see Defendant’s Brief at p. 3), is baseless.  Davenport’s home phone 
number is a cell phone, not a landline.  That is why it remained the same upon her 
move. (Id. at ¶ 4.) 
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is located; (2) where a substantial part of the events or omissions giving rise to the 

claim occurred; or (3) where any defendant is subject to the court's personal 

jurisdiction. 28 U.S.C. § 1391(b).   

Upon filing of a case in the Eastern District of Michigan, the Court assigns 

the case to either the Northern or Southern division based on the following factors 

set out in the local rules: 

(b) Assignment of Cases. Civil cases shall be assigned by the Clerk to a place 
of holding court by reference to the counties in the following order of 
priority: 

(1) If an action is removed from State Court, the county in which the case was 
pending in State Court. 

(2) If an action is local in nature, the county in which the real estate is located. 

(3) The county in which a plaintiff resides. 

(4) The county in which the claim arose. 

(5) In a case in which a defendant is an officer or employee of the United 
States or any agency thereof acting in his or her official capacity, or under 
color of legal authority, or an agency of the United States, the county in 
which an office of a defendant is located. 

(6) A county in which the defendant resides or has a place of business. 

(7) The place of holding court in which the case is filed.  

E.D. Mich. LR 83.10(b). 

Plaintiff resides within the Southern Division and thus based on the clear 

mandate of this Court’s local rules this case was properly assigned to the Southern 

Division.  While the Court may “[f]or the convenience of parties and witnesses, in 

the interest of justice…transfer any civil action to any other district or division where 
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it might have been brought or to any district or division to which all parties have 

consented," 28 U.S.C. § 1404(a), the moving party bears the burden on the issue of 

transfer.  And the Court must give deference to the Plaintiff’s choice of venue.  Here, 

where the relevant factors on balance do not support a change of venue to the 

Northern Division, Defendants’ motion to change venue should be denied. 

A.  The Court Should Give Deference to Plaintiff’s Choice of Venue 

It is within the discretion of the district court to grant or deny a motion to 

transfer. See Phelps v. McClellan, 30 F.2d 658, 663 (6th Cir. 1994).  In making this 

determination, the court should give Plaintiff’s choice of forum substantial 

deference. See Thomas v. Home Depot U.S.A., Inc., 131 F.Supp.2d 934, 937 (E.D. 

Mich. 2001). In fact, “unless the balance is strongly in favor of the defendant, the 

plaintiff’s choice of forum should rarely be disturbed.” See Fitts v. Burt, 2008 U.S. 

Dist. LEXIS 24841, *5 (E.D. Mich. 2008). 

The Defendants have “the burden of showing, by a preponderance of the 

evidence, that a change of venue is warranted.” Amphion, Inc. v. Buckeye Elec. Co., 

285 F.Supp.2d 943, 946 (E.D. Mich. 2003); see also Farrugia v. Novinium, Inc., 

2015 U.S. Dist. LEXIS 23897, *6 (E.D. Mich. 2015).  

B.  The Relevant Factors Do Not Support a Change of Venue to the 
Northern Division 

Courts consider the following factors when ruling on a motion to transfer 

under 28 U.S.C. § 1404(a): (1) the convenience of the parties; (2) the convenience 
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of the witnesses; (3) the relative ease of access to sources of proof; (4) the availability 

of process to compel attendance of unwilling witnesses; (5) the cost of obtaining 

willing witnesses; (6) the practical problems associated with trying the case most 

expeditiously and inexpensively; and (7) the interests of justice. Sullivan v. Tribley, 

602 F. Supp. 2d 795, 797 (E.D. Mich. 2009) (See Ex. B).1F

2 Courts frequently combine 

the last two factors, as efficiency and justice are interrelated. See, e.g., McKerchie v. 

Wis. Cent. Ltd., 2014 U.S. Dist. LEXIS 137004, *6-7 (W.D. Mich. 2014).  

Based on an analysis of the above factors, the Northern Division is not a more 

convenient venue than the Southern Division and Defendants have not met their 

burden of showing that proceeding in this case in the Southern Division would be 

“unnecessarily burdensome.” Duha v. Agrium, Inc., 448 F.3d at 867, 873 (6th Cir. 

Mich. 2006). 

  

                                                           
2 Defendants cite United States v. PJ Dick, Inc., 79 F. Supp. 2d 803, 805-04 (E.D. 
Mich. 2000), for the relevant factors in a change of venue motion.  In addition to the 
above factors, that case also lists “the locus of operative facts,” the “relative means 
of the parties,” and the “forum’s familiarity with governing law” as additional 
relevant factors.  Even if these additional factors are analyzed, however, these factors 
do not support transfer to the Northern Division.  Both divisions are familiar with 
the relevant law; a public state institution of higher education certainly has the means 
for its employees to travel 100 miles to trial if necessary in this matter; and although 
the “locus of operative facts” may involve events that occurred in Saginaw, that 
factor alone does not support transfer to the Northern division given the relative 
proximity of Saginaw to Detroit and the fact that this Court’s own local rules 
prioritize the Plaintiff’s county of residence over the locus of operative facts in 
deciding the district to which a case should be assigned. See E.D. Mich. LR 83.10(b). 

2:16-cv-11289-SFC-DRG   Doc # 10   Filed 05/09/16   Pg 10 of 18    Pg ID 110



6 

(1) Convenience of the Parties 

Defendants argue that trial in the Northern Division would be more 

convenient for Defendants.  However, Plaintiff resides in the Southern Division and 

having this case heard in the Northern Division would not be convenient for Plaintiff.  

“When analyzing party convenience, a plaintiff’s choice of forum will be given 

substantial deference.”  Watson v. Bortz Health Care of Rose City, 2006 U.S. Dist. 

LEXIS 4852 (E.D. Mich. Jan. 20, 2006)2F

3 (citing Audi AG & Volkswagen of America, 

Inc., v. Izumi, 204 F. Supp. 2d 1014, 1023 (E.D. Mich. 2002)).  Defendants bear the 

burden of showing that a change of venue will be more convenient for all the parties, 

including for the Plaintiff and for the third party witnesses who Plaintiff intends to 

call on her behalf.  See also Barnett v. MCI Serv. Parts, Inc., 2005 U.S. Dist. LEXIS 

8850 at *7-8 (E.D. Mich. 2005) (finding that “Defendant only demonstrates that it 

and its employees will find it more convenient if this action is transferred to the 

Northern District of Illinois” and noting that “[a] transfer should not be granted 

where it only will shift the burden from one party to the other”).  Defendants have 

not met this burdens on this factor.  

  

                                                           
3 Although the court in Watson ultimately transferred venue, in that case the Plaintiff 
(unlike in this case), did not reside in the Southern Division.  In Watson the Plaintiff 
had absolutely no connection to his chosen forum other than that his counsel was 
located there.  
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(2) Convenience of the Witnesses 

Defendants also argue in support of their Motion that those witnesses they 

identify as central to this case all reside in the Northern Division.  However, the fact 

that Defendants’ witnesses (all of whom are employees of SVSU) reside in the 

Northern Division does not support a change of venue.  Indeed, while convenience 

to the witnesses is often recognized as the most important factor to be considered in 

deciding a change of venue motion, “It is the convenience of non-party witnesses, 

rather than employee witnesses . . . that is the more important factor and is accorded 

greater weight.” Ghaith v. Rauschenberger, 2010 U.S. Dist. LEXIS 6993 *7 (E.D. 

Mich. Jan. 28, 2010) (citations omitted)(emphasis added) (See Ex. C.)  .  Here, 

Defendants have not indicated that there are any third party witnesses who would be 

inconvenienced by trial in the Southern Division.  In fact, the only third party 

witnesses likely to be called in this case are witnesses regarding Plaintiff’s damages, 

many of whom reside in the Southern Division.  (See Ex. A at ¶3.)  Defendants 

therefore have not met their burden as to this most important factor. 

Moreover, in supporting a motion for change of venue based on witness 

convenience, “The party seeking the transfer must clearly specify the essential 

witnesses to be called and must make a general statement of what their testimony 

will cover.” United States v. Real Prop. Located at 6001 N. Ocean Drive, 2015 U.S. 

Dist. LEXIS 118254, *13 (E.D. Mich. 2015) (internal cites omitted) (emphasis 
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added); Watson, 2006 U.S. Dist LEXIS 4852 at *9-10 (“To substantiate a claim of 

inconvenience to witnesses, a party should provide each witness’s name and a 

summary of the anticipated testimony to enable the court to assess the significance 

of the testimony.”).  Defendants in their Motion do not clearly specify the testimony 

of those they identify as essential witnesses.  See Def. Motion at Docket #7.  Only 

when a court is armed with each witness's name and an outline of the material 

testimony that witness would provide, can it properly assess the convenience of the 

witnesses. United States v. Currency $41,180.97 in the Form of Charter One, 2014 

U.S. Dist. LEXIS 123604, *11-12 (E.D. Mich. 2014) (citations omitted).  

Finally – and perhaps most significantly – given that only a small percentage 

of all civil cases even go to trial, the likelihood of any witness (or any party for that 

matter) having to ever travel to the federal courthouse in Detroit for trial is very 

small.  Regardless of which division this case is heard in, the reality is that the 

defense witnesses will all be deposed in Saginaw.  Moreover, if the case does go to 

trial, this will not be a lengthy trial and each witness’s testimony should be limited 

to less than one day.  A drive of less than two hours for a few hours of testimony 

would not necessitate overnight travel and would be no different than witnesses 

traveling from Jackson (which is within the boundaries of the Southern division) to 

trial in Detroit—a regular occurrence.  In sum, Defendants’ arguments with regard 

to convenience of the witnesses are not related to third party witnesses, are grossly 
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exaggerated and include concerns that likely will never come to pass.  Defendants 

simply have not met their burden on this most important factor. 

(3) Relative Ease of Access to Sources of Proof 

Defendants argue that because the Plaintiff’s employment records are located 

in the Northern division, this factor weighs in favor of transfer.  But this court 

recently noted in analyzing a venue transfer request that “access to documents is a 

less significant factor in this era of electronic communication” and that “it is 

probable that witnesses will be deposed where they are located, regardless of venue.” 

Real Prop., 2015 U.S. Dist. LEXIS 118254 at *15. See also Barnett v. MCI Serv. 

Parts, Inc., 2005 U.S. Dist. LEXIS 8850, *6 (E.D. Mich. 2005) (finding irrelevant 

the location of documents “given the ease of transporting documents from one state 

to another” and noting that “even if the case remains in this venue, depositions can 

be conducted where a witness works and/or resides”). Duha, 448 F.3d at 876.  For 

these reasons, this factor does not weigh in favor of transfer. 

(4)  Availability of Compulsory Process/Cost of Obtaining Willing 
Witnesses 

The Sixth Circuit has held that “although the availability of compulsory 

process is properly considered [in a change of venue request] when witnesses are 

unwilling, it is less weighty when it has not been alleged or shown that any witness 

would be unwilling to testify.” Duha, 448 F.3d at 877.  Defendants bear the burden 

of showing that compulsory process will be an issue, which they have not done in 
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this case. “When no witness's unwillingness has been alleged or shown, a district 

court should not attach much weight to the compulsory process factor.” Id. 

Here, Defendants make no argument that any witness is likely to be unwilling 

to testify.  All of the essential witnesses listed by Defendants are employees of the 

University within Defendant’s control.  Nonetheless, Defendants  argue that “the 

parties’ ability to command the appearance of non-party witnesses at trial may also 

be impacted by the distance,” and go on to talk about Rule 45, which provides that 

subpoenas may only be issued to witnesses within 100 miles of where the witness 

resides.  (Defs’ Br. at 8.)  However, as the court pointed out in the Ghaith decision, 

Rule 45 “does not necessarily apply to an appearance for trial within Michigan . . .” 

and instead “would [only] apply to depositions of any non-party witnesses.” 2010 

U.S. Dist. LEXIS 6993 *14-15 (citing Fed. R. Civ. P. 45(c)(3)(A)(ii) and (B)(iii)).   

In this case, depositions of all SVSU and third party witnesses located in the 

Northern Division will occur at SVSU’s counsel’s office in Saginaw, Rule 45 does 

not apply to trial testimony, and the Defendants fail to identify any witness unwilling 

to testify.  Their argument about compulsory process of witnesses is thus a complete 

red-herring and this factor also does not weigh in favor of transfer.    

(5) Trial Efficiency and the Interests of Justice 

This Court has held that, "Basically, a court may consider any factor that may 

make a trial easy, expeditious, and inexpensive." Grand Kensington, LLC v. Burger 
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King Corp., 81 F. Supp. 2d 834, 836 (E.D. Mich. 2000).  There is nothing about 

adjudicating this case in the Southern Division that would harass the parties or prove 

expensive or inconvenient for trial.  Depositions will be held at the location where 

the witnesses reside and/or are employed. See Barnett, 2005 U.S. Dist. LEXIS 8850 

at *5 (holding that “[w]ith respect to discovery, even if the case remains in this 

venue, depositions can be conducted where a witness works and/or resides”).  

Defendants have not demonstrated by a preponderance of the evidence that trial 

efficiency will be greatly promoted by transfer to the Northern Division.  Plaintiffs’ 

choice of forum should not be disturbed in the absence of such a showing.  See Fitts, 

2008 U.S. Dist. LEXIS 24841 at *5. 

The interests of justice "include such concerns as ensuring speedy trials, trying 

related litigation together, and having a judge who is familiar with the applicable 

law try the case.” McKerchie, 2014 U.S. Dist. LEXIS 137004 at *6-7.  It is important 

to note that “[a] transfer is not appropriate if the result is simply to shift the 

inconvenience from one party to another.” See Sullivan, 602 F. Supp. 2d at 800, 

citing Evans Tempcon, Inc. v. Index Indus., Inc., 778 F. Supp. 371, 377 (W.D. Mich. 

1990).  While the Defendants might find it more convenient if the action were 

transferred to the Northern Division, this does not merit overriding Plaintiff’s choice 

of forum. 
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In sum, when all of the factors are considered, there is not a compelling reason 

to transfer this case to the Northern Division.  Plaintiff brought this action in the 

Eastern District, and the Court assigned the case to the Southern Division, as was 

appropriate under 28 U.S.C. § 1391(b), and local rule 83.10(b).  With respect to a 

transfer for convenience, a plaintiff's selection of a forum ordinarily is accorded 

deference. See Thomas, 131 F.Supp.2d at 937.  Defendants have failed to meet their 

burden of demonstrating why Plaintiff’s chosen forum is inconvenient and why 

transfer to another forum is necessary. 

CONCLUSION 

For the reasons articulated above, Defendants’ Motion to Change Venue 

should be denied in its entirety. 

 

Respectfully submitted, 
SALVATORE PRESCOTT, PLLC 

 
Dated:  May 9, 2016    s/Jennifer B. Salvatore 

Jennifer B. Salvatore (P66640) 
Attorney for Plaintiff 
105 E. Main St. 
Northville, MI 48167 
(248) 679-8711 
salvatore@salvatoreprescott.com  
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CERTIFICATE OF SERVICE 

I hereby certify that on May 9, 2016, I electronically filed the foregoing 

document with the Clerk of the Court using the ECF system which will send 

notification of such filing to counsel of record. 

 

s/ Jennifer B. Salvatore 
Jennifer B. Salvatore (P66640) 
Attorney for Plaintiff 
105 E. Main St. 
Northville, MI 48167 
(248) 679-8711 
salvatore@salvatoreprescott.com 
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