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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF WISCONSIN 

 

 

CHELSEA TORRES and JESSAMY 

TORRES, individually and as next friends and 

parents of A.T., a minor child, on behalf of 

themselves and all others similarly situated, 

Plaintiffs, 

versus 

KITTY RHOADES, in her official capacity as 

Secretary of the State of Wisconsin 

Department of Health Services, 

Defendant. 

 

 

CASE NO. 3:15-cv-00288 

 

HON. BARBARA B. CRABB 

 

 

 

 

PLAINTIFFS’ CONSOLIDATED REPLY IN SUPPORT OF PLAINTIFFS’  

MOTIONS FOR SUMMARY JUDGMENT AND CLASS CERTIFICATION  

 

 Plaintiffs Chelsea Torres, Jessamy Torres, and their son, A.T. (collectively, “Named 

Plaintiffs”), on behalf of themselves and the proposed class of those similarly situated (all 

collectively, “Plaintiffs”), seek two-parent birth certificates, which would provide them with the 

same dignity, security, support, and protection that Defendant Rhoades, for the State of 

Wisconsin, bestows on every single Wisconsin-born marital child of different-sex spouses 

through the automatic issuance of a two-parent birth certificate. In the wake of the Supreme 

Court’s decision in Obergefell, there should be no question that same-sex couples are entitled to 

all of the rights and benefits of “civil marriage on the same terms and conditions as opposite-

sex couples,” and that the spousal presumption of parentage is a crucial aspect of marriage. 

Obergefell v. Hodges, 135 S Ct. 2584, 2605 (2015); see also Henry v. Himes, 14 F. Supp. 3d 

1036 (S.D. Ohio 2014), rev’d sub nom DeBoer v. Snyder, 772 F.3d 388 (6th Cir. 2014), rev’d 

sub nom Obergefell, 135 S. Ct. 2584 (2015). Yet, by her own admission, Defendant “Rhoades 
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does not agree that same-sex couples . . . can be treated the same way as different-sex couples 

under the birth certificate statutes.” (Dkt. No. 33, at 3 (emphasis added).)  

That is the heart of this case: Defendant unlawfully refuses to treat the marital children 

of same-sex spouses in the same way as the marital children of different-sex spouses. 

Defendant attempts to obfuscate the discrimination taking place by asking this Court to sub-

divide the Plaintiff Class, thus parsing out distinctions that Defendant admits have never been 

imposed on different sex-spouses, and declare that only certain same-sex spouses and their 

children are entitled to the rights that all families with different-sex parents currently receive 

upon birth.1  Defendant vaguely states that her current practices are “under review,” and that 

she intends to alter some of them in some unspecified way at some unknown point in the future 

to begin treating equally those families who use reproductive technology. This does not change 

the fact that the Department of Health Services (“DHS”) admittedly has and continues to 

impose burdens on same-sex spouses and their children that it does not place on different-sex 

spouses and their children. This unequal treatment denies same-sex spouses essential rights and 

                                                           
1 In response to Plaintiffs’ Motion for Class Certification, Defendant opposes class certification 

only on commonality and typicality grounds.  Because the arguments on those factors are 

closely intertwined with the arguments on the merits, also before the Court on Plaintiffs’ 

Motion for Summary Judgment, Plaintiffs submit this combined brief which provides Plaintiffs’ 

replies on both motions now pending before the Court. The parties agree that there are no 

disputes of fact precluding summary judgment. Plaintiffs submit no reply on their Proposed 

Findings of Fact because the Defendant’s disputes to their proposed facts are either immaterial, 

or not disputes of fact but rather legal disputes or argument. 

 Notably, with respect to Defendant’s arguments on class certification, Defendant has 

raised no objection or indeed made any response to Plaintiffs’ inclusion in the proposed class of 

all children of same same-sex couples who legally married in Wisconsin or in another 

jurisdiction, at least one member of whom gave birth to a child or children in Wisconsin on or 

after June 6, 2014, and who request birth certificates for such children listing both spouses as 

parents, regardless of whether they have already received birth certificates listing only one 

spouse as a parent.  
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benefits of marriage and deprives their children of security, dignity, and protections based on 

the sex, sexual orientation, and status of their parents. This is not constitutional.    

Rather, as Plaintiffs explain below: (1) the Wisconsin statute regarding the spousal 

presumption of parentage, Wis. Stat. § 891.41, must be read in a gender-neutral way based on 

the Supreme Court’s decision in Obergefell, such that all marital children have two presumed 

parents at birth, regardless of how they were conceived or whether they share a genetic 

connection to both spouses; (2) DHS’s selective application and enforcement of the statutory 

provisions regarding reproductive technology on the marital children of same-sex spouses is 

unlawful; and (3) the statutory provision denying two-parent birth certificates to children whose 

parents used reproductive technology in a manner non-compliant with Wis. Stat. § 891.40 is 

independently unlawful because it impermissibly discriminates against children based on their 

parents’ conduct or status and violates all family members’ fundamental rights and liberty 

interests. Accordingly, the Court should grant Plaintiffs’ motions for class certification and 

summary judgment in full. 

ARGUMENT 

I. The Gendered Distinctions in Wisconsin’s Spousal Presumption Statute Are 

Now Unconstitutional; The Appropriate Remedy Is For The Court To Apply 

The Statute In A Gender-Neutral Way.  

 

Defendant Rhoades acknowledges that DHS has refused to read the spousal 

presumption statute, Wis. Stat. § 891.41(1)(a), in a gender-neutral way applying equally to the 

marital children of same-sex spouses. (Dkt. No. 33, at 25.) Defendant’s refusal conflicts with 

Obergefell, which not only held that two-parent birth certificates are an “aspect[] of marital 

status” protected by the fundamental right to marry, but also directly required issuance of two-

parent birth certificates to marital children as the relief granted in one of the cases consolidated 
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under the name of Obergefell v. Hodges for argument and decision. See Henry v. Himes, No. 

14-cv-00129, Dkt. No. 1 (Complaint) at 2 (S.D. Ohio Feb. 10, 2014); see also Henry, 14 F. 

Supp. 3d at 1052. Defendant’s brief omits any mention of Henry whatsoever.  

As in this case, the plaintiffs in Henry relied on both Ohio’s statutory provision 

regarding “artificial insemination” and the spousal presumption statute, which uses the phrase 

“natural father,” just as the Wisconsin statute does. Compare Wis. Stat. § 891.41 (“[a] man is 

presumed to be the natural father of a child if any of the following applies”) with Ohio Rev. 

Code § 3111.03(A)(1) (“[a] man is presumed to be the natural father of a child under any of the 

following circumstances”). As the court in Henry recognized, the spousal presumption of 

parentage “respects the parental status of the non-biologically related parent” regardless of how 

the child was conceived. See Henry, 14 F. Supp. 3d at 1052 (citing both the more general 

spousal presumption statute and the “artificial insemination” statute in holding that it is 

unconstitutional to deny the marital children of same-sex spouses two-parent birth certificates).  

Indeed, a “birth certificate is a legal document, not a medical record.” Id.2 In Ohio, as in 

Wisconsin, the “Department of Health routinely issues birth certificates naming as parents both 

spouses to opposite-sex married couples who use [artificial insemination] to conceive their 

children,” yet refused to do the same for all same-sex spouses. Id. As Henry recognized, such 

unequal treatment cannot stand. “Identification on the child’s birth certificate is the basic 

currency by which parents can freely exercise [their] protected parental rights and 

                                                           
2 Other states without “artificial insemination” statutes have similarly required the state to 

provide two-parent birth certificates for same-sex couples based on spousal presumption 

language using “natural father,” and in doing so, dismissed arguments that the spousal 

presumption is a mere proxy for a biological relationship and therefore inapplicable to children 

born through donor insemination. See Gartner v. Iowa Dep’t of Pub. Health, 830 N.W.2d 338 

(Iowa 2013); see generally Miller-Jenkins v. Miller-Jenkins, 912 A.2d 951 (Vt. 2006). 
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responsibilities.” Id. at 1051. Moreover, “[t]he inability to obtain an accurate birth certificate 

saddles the child with the life-long disability of a government identity document that does not 

reflect the child's parentage and burdens the ability of the child’s parents to exercise their 

parental rights and responsibilities.” Id.3  

Defendant Rhoades and DHS refuse to interpret the spousal presumption as applying to 

the marital children of same-sex spouses, arguing instead that these children and their parents 

are not similarly situated to different-sex spouses and their children. (Dkt. No. 33, at 18.) 

Specifically, Defendant claims that this provision reflects unspecified “biological facts of 

reproduction,” (id.), that “the legal rights of the biological fathers are of paramount concern,” 

(Dkt. No. 36, at 5), and that a putative genetic father of a marital child has a right to a parentage 

determination (id. at 12; Dkt. No. 33, at 29-30).  

Defendant’s reliance on “biology” ignores the fact that a well-established framework 

already exists under Wisconsin law for handling any claim brought by a putative genetic father 

who seeks a parentage determination with respect to a marital child of different-sex spouses, 

                                                           
3 Defendant dismisses the value of decisions by other courts interpreting Obergefell as 

mandating issuance of two-parent birth certificates by saying that these decisions were hard to 

locate or lacked sufficient context from which to draw conclusions. To provide the context 

Defendant seeks, Plaintiffs attach the memorandum in support of summary judgment and 

district court’s judgment in Robicheaux v. Caldwell and two district court orders in DeLeon v. 

Abbott here as Exhibits 1 through 4 hereto. Robicheaux v. Caldwell, No. 13-5090, Dkt. No. 86-

1 (E.D. La. Apr. 22, 2014); Robicheaux, No. 13-5090, 2015 WL 4099353 (E.D. La. July 2, 

2015); DeLeon v. Abbott, No. 13-cv-00982, Dkt. Nos. 113, 117 (W.D. Tex. Aug. 11, 2015 and 

Sept. 1, 2015). As the summary judgment briefing in Robicheaux makes clear, the district court 

ruled post-Obergefell that lesbian spouses were entitled to a two-parent birth certificate for their 

marital child based on the spousal presumption of parentage in Louisiana, which was the sole 

argument made by the plaintiff couples in that case, and neither based on an adoption (which 

the couple in that case had not performed) nor the circumstances of the couple’s use of 

reproductive technology. The two orders in DeLeon similarly establish that the district court 

understood that Obergefell required Texas to alter its birth certificate policy with respect to 

marital children of same-sex spouses.  
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and there is no reason this framework should apply differently to the marital children of same-

sex spouses. See W.W.W. v. M.C.S., 161 Wis. 2d 1015, 1036, 468 N.W.2d 719 (1991); see also 

In re Paternity of T.R.B., 154 Wis. 2d 637, 454 N.W.2d 561, 562 (Ct. App. 1990). In such 

cases, both Wisconsin and federal courts have made clear that the child-centered protections 

provided by the spousal presumption of parentage play a crucial role in resolving such disputes. 

See, e.g., W.W.W., 161 Wis. 2d at 1036; see also Michael H. v. Gerald D., 491 U.S. 110, 124 

(1989) (“our traditions have protected the marital family” in cases involving claims of an 

unwed putative genetic father). The presumption ensures that the husband has legal standing to 

participate in such proceedings, and shields the child’s bonded relationship to the husband and 

relatedly, the child’s right of support. As these courts have recognized, there are circumstances 

when it is appropriate to uphold the legal parentage of a birth mother’s spouse even though 

another man is without question the child’s genetic parent. See Randy A.J. v. Norma I.J., 2004 

WI 41, 270 Wis. 2d 384, 677 N.W.2d 630, 641 (2004) (“Wisconsin favors preserving the status 

of marital children, even when it can be positively shown that the husband of the mother could 

not have been the father of the child”). This framework applies equally well to the marital 

children of same-sex spouses, and Defendant has offered no explanation for why she believes 

this existing framework is inadequate to address disputes concerning the custody and parentage 

of these children, or why these children and their parents should be deprived of the protection 

other marital families receive.  

Defendant’s reliance on so-called “biological facts of reproduction” also makes no sense 

given DHS’s repeated admissions—in briefing and in documents, including its own policy 

guidance to DHS staff and to parents filling out birth certificate worksheets—that DHS 

completely ignores biology when issuing two-parent birth certificates to the marital children of 
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different-sex spouses. (See Dkt. No. 32, at ¶¶ 36-38 (discussing DHS forms, which require that 

a mother provide the name of her husband as the child’s father “whether or not he is the 

biological father of the child”); see also Dkt. No. 33, at 25; id. at 31-32.) As Defendant admits, 

placement of the husband’s name on the child’s birth certificate as the child’s father is 

mandatory and it makes no difference whatsoever whether the husband is the child’s biological 

parent. Indeed, if a husband’s name is not placed on a birth certificate, the mother may face 

legal action from the State in order to have a father legally declared, absent any biological 

determination, to protect the best interest of the child. See State v. Robin M. W. (In re Paternity 

of T.J.D.C.), 2008 WI App 60, 310 Wis. 2d 786, 750 N.W.2d 957.   

Defendant also has failed to acknowledge, let alone justify the denial of, numerous other 

protections provided by the spousal presumption long before a birth certificate arrives—such as 

the ability for a birth mother’s spouse to make medical decisions, visit a child in the hospital, 

and bring a child home as a legally recognized parent if the birth mother is incapacitated during 

childbirth. (See Dkt. No. 30, at ¶¶ 10-13, 18 (discussing Jessamy’s fears if something had 

happened to Chelsea during childbirth).) Defendant tries to claim that the marital children of 

same-sex spouses are differently situated, arguing inexplicably and contrary to the findings 

underlying Obergefell that these children do not experience stigma associated with being 

labeled a non-marital child (Dkt. No. 33, at 28). Defendant ignores both the practical needs of 

same-sex spouses and their children, and the uncontested evidence of pain caused both to 

children and their parents of omitting one parent from a child’s birth certificate. (See Dkt. No. 
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30, at ¶¶ 18-19.)4 As Jessamy explained, she “was stunned and deeply hurt” when she received 

a notification from DHS that she would be left off of A.T.’s birth certificate.  (Id. at ¶16).  

As our son grows older, I worry that he might internalize the State’s message 

that I am somehow less his parent than Chelsea is or that his family is not 

legitimate. It hurts that my love and contributions and our relationship are erased 

from his birth certificate. As he grows up, I am concerned that he will feel the 

same hurt that I feel as he observes people treating us as though we are not 

related because I cannot prove that I am his parent through a birth certificate. I 

also worry that his birth certificate may invite discrimination against him or my 

family or make him feel ashamed because it shows that the State does not see the 

three of us together as a family. 

 

Id. at ¶19. Thus, Defendant has failed to supply even a legitimate justification, let alone an 

important or compelling one, for depriving the marital children of same-sex spouses of the 

protection of the spousal presumption of parentage that attaches to other marital children 

immediately upon birth. See, e.g., Baskin v. Bogan, 766 F.3d 648, 654-55 (7th Cir. 2014) 

(compelling governmental interest necessary to justify government line-drawing on the basis of 

sexual orientation). 

II. DHS’s Selective Enforcement Of The Statutory Provision Regarding “Artificial 

Insemination” Exclusively As To The Marital Children Of Same-Sex Spouses Is 

Unlawful. 

 

Defendant proposes to parse out the putative class into three subclasses, including one 

comprised of those who complied with Wis. Stat. § 69.14(1)(g) (without saying how such 

determination is to be made), and concedes summary judgment as to that class.  In so doing, 

Defendant admits that DHS is engaging in a systemic policy and practice of discrimination by 

targeting solely the marital children of same-sex spouses for enforcement of a statute, Wis. Stat. 

                                                           
4 Since Plaintiffs filed their Motion for Summary Judgment, Chelsea received a letter from the 

Dane County Child Support Agency seeking her assistance to establish paternity of A.T. due to 

the Defendant’s refusal to include Jessamy as A.T.’s parent on his birth certificate.  October 12, 

2015 Declaration of Chelsea Torres, ¶ 4, Ex. A. 
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§ 69.14(1)(g), which DHS has never enforced before as to anyone. (Dkt. No. 33, at 13 fn.5, 23; 

Dkt. No. 34, at ¶¶ 31, 35-41.) DHS attempts to use the existence of this long-ignored statute as 

a justification for denying Plaintiffs’ motion for class certification, and for at least partial denial 

of Plaintiffs’ motion for summary judgment. This statute, which specifically mandates two-

parent birth certificates for marital children conceived through “artificial insemination,” states 

that a husband’s name shall be omitted from his child’s birth certificate if the insemination did 

not comply with the standards of Wis. Stat. § 891.40(1)(g), which requires a husband’s written 

consent for insemination and a doctor’s certification, among other things.  

Defendant has taken the position in her briefing that Wis. Stat. § 69.14(1)(g), in contrast 

to the other spousal presumption provisions in Wisconsin law, should be interpreted in a 

gender-neutral way as applying to same-sex couples and their children. (Dkt. No. 33, at 14.) 

However, Defendant admits that DHS has never actually enforced this provision before as to 

anyone. DHS does not currently seek information from different-sex spouses on birth certificate 

worksheets or provide any alternative way for these spouses to offer information about whether 

they used “artificial insemination,” let alone whether they complied with Wis. Stat. § 

891.40(1)(g), precluding any kind of enforcement of this statute with respect to such families. 

(See, e.g., Dkt. No. 34, at ¶¶ 31, 35-41; see also Dkt. No. 33, at 13 n.5 (“Plaintiffs note that ‘the 

worksheets prescribed by DHS do not even seek information about whether a couple and their 

doctor complied with Wis. Stat. § 69.14(1)(g).’ Rhoades concedes that this is true. Those forms 

are currently under review by DHS.”).) In fact, DHS tells all different-sex spouses that all 

married women must list the name of their husbands as their child’s father without exception. 

(Dkt. No. 34, at ¶¶ 35-38.) 
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Defendant also admits that DHS now is enforcing this provision exclusively with 

respect to the marital children of same-sex spouses, denying them two-parent birth certificates 

until their parents can come forward to meet an evidentiary burden that other families are not 

required to meet. Indeed, Defendant argues that DHS should be permitted to target the children 

of same-sex spouses for enforcement of a statute it ignores as to all other families, and asks the 

Court to overlook its discrimination because its policy of non-enforcement with respect to the 

marital children of different-sex spouses is “under review” and DHS may choose to apply the 

statute evenhandedly to all marital children at some unknown point in the future. (See Dkt. No. 

33, at 13 n.5; Dkt. No. 33 at 17 (“Rhoades intends to apply 69.14(1)(g) equally to same-sex and 

different-sex couples” in the future, without specifying when or how).) 

This admission, which Defendant buries in a footnote, is significant. State action with 

the purpose and effect of singling out same-sex spouses and their children to impose a burden 

on them not shared by others is a violation of the Equal Protection Clause. See, e.g., Yick Wo v. 

Hopkins, 118 U.S. 356 (1886) (“an administration directed so exclusively against a particular 

class of persons as to warrant and require the conclusion, that, whatever may have been the 

intent of the ordinances as adopted, they are applied by the public authorities charged with their 

administration, and thus representing the State itself, with a mind so unequal and oppressive as 

to amount to a practical denial by the State of that equal protection of the laws which is secured 

to the petitioners”). The Equal Protection Clause precludes such selective enforcement of the 

law. See Personnel Administrator of Massachusetts v. Feeney, 442 U.S. 256 (1979) (unequal 

enforcement of a facially neutral statute violates equal protection guarantee when claimant can 

show that government action had both the purpose and effect of targeting the disfavored group); 

see also Sandra T.E. v. Grindle, 599 F.3d 583, 589 (7th Cir. 2010) (citing Feeney in holding 
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that selective enforcement of rules governing employee misconduct could constitute equal 

protection violation if such selective enforcement were motivated at least in part by plaintiffs’ 

membership in a protected class). Again, Defendant has failed to give any explanation at all, let 

alone a legitimate justification, for why DHS intentionally has targeted solely the marital 

children of same-sex spouses for denial of a two-parent birth certificate, and consequently, 

Defendant’s discriminatory policy cannot survive any level of review. 

III. Enforcing Wis. Stat. § 69.14(1)(g) To Deprive Any Marital Child Of A Two-Parent 

Birth Certificate Violates the Equal Protection And Due Process Clauses. 
 

Furthermore, enforcement of Wis. Stat. § 69.14(1)(g) is unconstitutional for an 

additional and independent reason—depriving any marital child of a two-parent birth certificate 

based solely on whether the assisted insemination that resulted in the child’s conception 

complied with Wis. Stat. § 891.40 violates the Constitution’s equal protection guarantee by 

discriminating impermissibly against such children based on their parents’ conduct or status, 

and violates all family members’ fundamental rights and liberty interests in family integrity and 

association.5 There is no justification whatsoever for depriving a marital child and the child’s 

legal parents of the one identity document most essential to prove parentage. If Defendant were 

permitted to do so, it would place an unnecessary and significant practical obstacle in the way 

of families obtaining vital protections and benefits (see Dkt. 28, at 4 (discussing rights and 

benefits associated with an accurate birth certificate)). Depriving a marital child and the child’s 

                                                           
5 Wisconsin’s assisted insemination statute itself recognizes that a birth mother’s husband is a 

legal parent even if the insemination failed to comply with Wis. Stat. § 891.40 in at least one 

respect. See Wis. Stat. §  891.40 (1) (physician’s failure to file husband’s consent form does not 

affect husband’s status as legal father to the child). Thus, even putting aside Wis. Stat. § 

891.41(1)(a) for the moment, which contains Wisconsin’s more general spousal presumption of 

parentage, Wis. Stat. § 69.14(1)(g) on its face requires the omission of a legal parent from a 

child’s birth certificate.   
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legal parents of the one identity document most essential to prove parentage serves no purpose 

except an impermissible one—namely, to punish a child and his or her legal parents for the 

failure of the parents or their doctor to follow precisely the consent, certification and other 

requirements under Wisconsin law for assisted insemination.  A state may not impose penalties 

or burdens on children because of the status or conduct of their parents.  Levy v. Lousiana, 391 

U.S. 68, 72 (1968). Indeed, as the Supreme Court has reiterated, “imposing disabilities on the 

illegitimate child is contrary to the basic concept of our system that legal burdens should bear 

some relationship to individual responsibility or wrongdoing.” Weber v. Aetna Ca. 7 Sur. Co., 

406 U.S. 164, 175 (1972).  

Furthermore, there are many practical reasons why couples who achieve pregnancy 

through assisted insemination may be unable to comply with Wis. Stat. § 891.40 even though a 

doctor performed the insemination following all applicable medical standards of care at a clinic. 

Some couples may receive such services in clinics outside of Wisconsin, where Wis. Stat. § 

891.40 is inapplicable, but then give birth in Wisconsin. Others may have received infertility 

treatment, including insemination, at a Wisconsin clinic from a doctor who, for whatever 

reason, failed to offer consent forms or comply with the certification requirement at the time of 

their insemination. Some Wisconsin doctors may neglect to offer such forms or to certify them 

because they lack clarity about whether Wis. Stat. § 891.40 applies to procedures, such as in 

vitro fertilization or intra-uterine insemination, which are medically distinct from “artificial 

insemination.” See, e.g., Finley v. Astrue, 372 Ark. 103, 270 S.W.3d 849 (2008) (artificial 

insemination statute inapplicable to procedures involving in vitro fertilization).6  

                                                           
6 Interestingly, although Defendant concedes summary judgment as to those couples whose 

artificial insemination complied with Wis. Stat. § 891.40, Defendant offers no evidence that 

DHS has been seeking evidence of compliance from any same-sex spouse prior to issuing a 
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In sum, Defendant acknowledges that she has targeted same-sex spouses and their 

marital children for unequal treatment, and she has failed to meet her burden of demonstrating 

that such unequal treatment is justified by a compelling government interest. Baskin v. Bogan, 

766 F.3d 648, 654-55 (7th Cir. 2014). It simply makes no sense to deprive marital children born 

as a result of use of reproductive technology in a manner that does not comply with Wis. Stat. § 

891.40 of two-parent birth certificates, but to provide them to the following children: (1) the 

marital children of same-sex and different-sex spouses whose insemination complied with Wis. 

Stat. § 891.40; (2) the marital children of different-sex spouses who used non-compliant 

assisted insemination; and (3) the marital children of different-sex spouses where the pregnancy 

occurred as a result of non-marital intercourse. To do so would be arbitrary in the extreme, and 

constitutionally impermissible.   

CONCLUSION 

WHEREFORE, for the foregoing reasons and as set forth in Plaintiffs’ brief in support 

of their motion for summary judgment and accompanying documents, as well as their brief in 

support of their motion for class certification, Named Plaintiffs respectfully request that this 

Court enter an order certifying the class proposed by Named Plaintiffs and granting summary 

judgment in favor of all Plaintiffs on both counts in the First Amended Complaint and granting 

the relief requested therein. 

                                                           

two-parent birth certificate or investigating whether their doctor certification was properly filed; 

nor does Defendant explain in what form that evidence should be provided given that the birth 

certificate worksheet does not offer couples a way to provide it.  
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DATED:  October 13, 2015   Respectfully submitted, 

      /s/ Tamara B. Packard  

Clearesia A. Lovell-Lepak    Tamara B. Packard     

Lovell-Lepak Law Office   Cullen Weston Pines & Bach LLP 

Post Office Box #44623   122 West Washington Avenue, Suite 900 

Madison, Wisconsin 53744    Madison, Wisconsin 53703 

(608) 218-4529    (608) 251-0101 

claire@clairelepak.com   packard@cwpb.com 

 

Kyle A. Palazzolo* 

Camilla B. Taylor* 

Christopher R. Clark* 

Lambda Legal Defense and Education Fund, Inc. 

105 W. Adams, Ste. 2600 

Chicago, Illinois 60603 

(312) 663-4413 

      kpalazzolo@lambdalegal.org 

      ctaylor@lambdalegal.org 

cclark@lambdalegal.org 

 
* Admitted pro hac vice 

 

Attorneys for Named Plaintiffs  

and the Proposed Class 
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF LOUISIANA

JONATHAN P. ROBICHEAUX, ET AL. CIVIL ACTION

v. NO. 13-5090 C/W 
NO. 14-97 & NO. 14-327

     
JAMES D. CALDWELL,      SECTION "F"
LOUISIANA ATTORNEY GENERAL, ET AL.

JUDGMENT

IT IS ORDERED that this Court's Order and Reasons and the

accompanying Judgment dated September 3, 2014, are hereby recalled

and rescinded;

IT IS FURTHER ORDERED that Article XII, Section 15 of the

Louisiana Constitution, Article 89 of the Louisiana Civil Code, and

laws enacted pursuant thereto, violate the Fourteenth Amendment to

the United States Constitution and may not be enforced against the

Plaintiffs or any other same-sex couple;

IT IS FURTHER ORDERED that Article XII, Section 15 of the

Louisiana Constitution, Article 3520(B) of the Louisiana Civil

Code, and laws enacted pursuant thereto, violate the Fourteenth

Amendment to the United States Constitution and may not be enforced

against the Plaintiffs or any other same-sex couple;

IT IS FURTHER ORDERED that Defendants Devin George and

Kathy Kliebert, in their official capacities, and their officers,

1
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employees, agents, and all other individuals under their

supervision, direction, or control, and all persons acting in

concert or participation with any of them are permanently enjoined

from enforcing Article XII, Section 15 of the Louisiana

Constitution, Article 89 of the Louisiana Civil Code, and laws

enacted pursuant thereto;

IT IS FURTHER ORDERED that Defendants Devin George, Tim

Barfield, and Kathy Kliebert in their official capacities and their

officers, employees, agents, and all other individuals under

Defendants' supervision, direction, or control, and all persons

acting in concert or participation with any Defendants are

permanently enjoined from enforcing Article XII, Section 15 of the

Louisiana Constitution, Article 3520(B) of the Louisiana Civil

Code, and laws enacted pursuant thereto;

IT IS FURTHER ORDERED that Defendants Devin George and

Kathy Kliebert in their official capacities and their officers,

employees, agents, and all other individuals under Defendants'

supervision, direction, or control, and all persons acting in

concert or participation with any Defendant must provide marriage

licenses to Plaintiffs Robert Welles and Garth Beauregard and other

same-sex couples who provide a complete application for a marriage

license that complies with all relevant provisions of Louisiana

law, except those purporting to prohibit same-sex couples from

marrying;

2
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IT IS FURTHER ORDERED that Defendants Devin George, Tim

Barfield, and Kathy Kliebert in their official capacities and their

officers, employees, agents, and all other individuals under

Defendants' supervision, direction, or control, and all persons

acting in concert or participation with any Defendant must

recognize the marriages of Plaintiffs Jonathan P. Robicheaux and

Derek Penton; Courtney Blanchard and Nadine Blanchard; Jacqueline

M. Brettner and M. Lauren Brettner; Nicholas J. Van Sickels and

Andrew Bond; Henry Lambert and R. Carey Bond; L. Havard Scott, III

and Sergio March Prieto; and other same-sex couples who have

validly married under the law of another jurisdiction as valid and

enforceable under Louisiana law;

IT IS FURTHER ORDERED that Defendant Devin George, in his

official capacity as Louisiana State Registrar, must issue

forthwith a birth certificate for the child of Plaintiff M. Lauren

Brettner identifying Jacqueline M. Brettner as one of the child's

parents;

IT IS FURTHER ORDERED that Defendant Tim Barfield, in his

official capacity as Secretary of the Louisiana Department of

Revenue, is permanently enjoined from enforcing Louisiana Revenue

Information Bulletin 13-024 or otherwise requiring married same-sex

spouses to choose a filing status of "single" rather than

"married."

3
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IT IS FURTHER ORDERED that Plaintiffs in each of these

consolidated cases are awarded their costs, expenses, and

reasonable attorneys' fees according to 42 U.S.C. § 1988 and any

other applicable laws.  The question of quantum is referred to the

magistrate judge.1

       New Orleans, Louisiana, July 2, 2015

______________________________
          MARTIN L. C. FELDMAN

  UNITED STATES DISTRICT JUDGE

1 Obergefell v. Hodges, Nos. 14–556, 14–562, 14–571, 14–574,
2015 WL 2473451 (U.S. June 26, 2015).
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UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

SAN ANTONIO DIVISION 

CLEOPATRA DE LEON, NICOLE § 
DIMETMAN, VICTOR HOLEMS, and § 
MARK PHARTSS, § 

Plaintiffs, § 
§ 

v. § 
§ 

GREG ABBOTT, in his official capacity as § 
Governor of the State of Texas, KEN § 
PAXTON, in his official capacity as Texas § 
Attorney General, and KIRK COLE, in his § 
official capacity as interim Commissioner of § 
the Texas Department of State Health Services, § 

Defendants. § 

[I) 1 0 a i 

AUG 112015 
eLK, U.S. DiSTRJj 
WESTERN DtSTRsp TEXAS 
BY 

Cause No. SA-13-CA-00982-OLG 

On August 10, 2015, the Court held a telephonic status conference in which all parties in 

the above-styled case appeared by and through their counsel of record. The parties advised the 

Court that the death certificate of James H. Stone-Hoskins had been amended, as ordered by this 

Court. Furthermore, the Texas Attorney General's office advised the Court that "in the next 

couple of days," and in conjunction with the State Department of Health Services, it would issue 

policy guidance related to the recognition of same-sex marriage in death and birth certificates, 

and assuring that "the State and its agencies will fully be in compliance with [this Court's] final 

judgment that was issued on July 7th" (docket no. 112, p. 15). 

The Court notes that Ken Paxton, as Attorney General for the State of Texas, is in the 

unique position to insure the proper implementation of the law across all state agencies, and Kirk 

Cole, as interim Commissioner of the Texas Department of State Health Services, is in the 

unique position to ensure that his office promptly complies with this Court's order and 

recognizes same-sex marriages when issuing death and birth certificates. 
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Accordingly, the Court ORDERS Defendants to submit an advisory to the Court, no later 

than Monday August 24, 2015: (1) notifying the Court they have created, issued, and 

implemented policy guidelines recognizing same-sex marriage in death and birth certificates 

issued in the State of Texas, and (2) assuring the Court that the Department of State Health 

Services has granted all pending applications for death and birth certificates involving same-sex 

couples, assuming the applications are otherwise complete and qualify for approval. 

It is so ORDERED. 

SIGNED this 11th day of August, 2015. 

2 

United States District Judge Orlando L. Garcia 
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UNITED STATES DISTRICT COURT FILED 
FOR THE WESTERN DISTRICT OF. TEXAS 

SAN ANTONIO DIVISION SEP 0 1 2015 
CLE1K,U 

. ST 
WESTERN DI CLEOPATRA DE LEON, NICOLE § BY 

DIMETMAN, VICTOR HOLEMS, and § 
MARK PHARISS, § 

Plaintiffs, § 
§ 

v. § 
§ 

GREG ABBOTT, in his official capacity as § Cause No. SA-13-CA-00982-OLG 
Governor of the State of Texas, KEN § 
PAXTON, in his official capacity as Texas § 
Attorney General, and KIRK COLE, in his § 
official capacity as interim Commissioner of § 
the Texas Department of State Health Services, § 

Defendants. § 

[1 i ii a; 

Pending before this Court are State Defendants' Opposed Motion for Reconsideration of 

the Order dated August 5, 2015 (docket no. 106) and State Defendants' Emergency Motion to 

Rescind or, in the Alternative, to Quash the Court's August 5 Order Compelling the Attendance 

of the Interim Commissioner of the Department of State Health Services and the Texas Attorney 

General (docket no. 108). 

On August 10, 2015, the Court held a telephonic status conference in which all parties in 

the above-styled case appeared by and through their counsel of record. The parties advised the 

Court that the death certificate of James H. Stone-Hoskins had been amended, as ordered by this 

Court. Furthermore, the Texas Attorney General's office advised the Court that in conjunction 

with the State Department of Health Services, it would issue policy guidelines related to the 

recognition of same-sex marriage in death and birth certificates, and assured that "the State and 

its agencies will fully be in compliance with [this Court's] final judgment that was issued on July 

7th" (see docket no. 112, p. 15). 
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On August 11, 2015, the Court ordered State Defendants to submit an advisory: (1) 

notifying the Court they have created, issued, and implemented policy guidelines recognizing 

same-sex marriage in death and birth certificates issued in the State of Texas, and (2) assuring 

the Court that the Department of State Health Services has granted all pending applications for 

death and birth certificates involving same-sex couples, assuming the applications are otherwise 

complete and qualify for approval. 

On August 12 and August 24, 2015, the Texas Attorney General's office filed advisories 

with the Court stating it had fully complied with this Court's August 11, 2015 order. 

Specifically, the Court received notification that "the Department of State Health Services issued 

an Action Memorandum implementing changes to vital records for vital events in compliance 

with the U.S. Supreme Court ruling in Obergefell v. Hodges, No. 14-566 (U.S. 2015), and this 

Court's July 7 ruling" (see docket no. 114). Also, the Attorney General's office notified this 

Court it had "created and implemented policy guidelines that comply with Obergefell and this 

Court's injunction, [] has granted complete applications that qualify for approval ... [and] has 

contacted persons with pending applications that require additional information or payment to 

complete" (see docket no. 115). 

Based on this information, the Court is of the opinion that State Defendants have fully 

complied with this Court's orders and the Supreme Court's Obergefell opinion recognizing 

same-sex marriage. Accordingly, the Court finds the contempt hearing scheduled for September 

10, 2015 is no longer necessary and is hereby VACATED. Furthermore, State Defendants' 

Motion for Reconsideration of the Order dated August 5, 2015 (docket no. 106) and Emergency 

Motion to Rescind or, in the Alternative, to Quash the Court's August 5 Order Compelling the 

2 
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Attendance of the Interim Commissioner of the Department of State Health Services and the 

Texas Attorney General (docket no. 108) are hereby DENIED AS MOOT.' 

Lastly, the Court notes that since the filing of Defendants' advisories, it has received 

mailings from individuals alleging that certain clerks across the State of Texas continue to deny 

marriage licenses to same-sex couples. These incidents have not been properly filed and are not 

before this Court. Nonetheless, the Court understands, as advised by the Attorney General's 

counsel during the August 10, 2015 telephonic conference, that the Attorney General does not 

intend to represent any clerk facing litigation for its failure to issue marriage licenses to same-sex 

couples (see docket no. 112, p. 14). The Court expects that Ken Paxton, as Texas Attorney 

General, and Kirk Cole, as interim Commissioner of the Texas Department of State Health 

Services, will utilize their unique positions to ensure proper implementation of the law across the 

State of Texas. Ensuring full compliance with this Court's July 7, 2015 final judgment and the 

Supreme Court's Obergefell's decision will preclude the need for this Court's intervention and 

will allow Attorney General Paxton and Commissioner Cole to focus on other State affairs. 

It is so ORDERED. 

SIGNED this 1st day of September, 2015. 

United States District Judge Orlando L. Garcia 

'For purposes of clarity, and in response to State Defendants' argument that the Court improperly granted Stone Hoskins' intervention in this case , the Court would like to remind State Defendants that the decision whether to allow a third party to permissively intervene in a lawsuit is within the sound discretion of this Court. United States 
v. Texas, 457 F.3d 472, 476 (5th Cir. 2006) (emphasis added). Stone Hoskins's intervention in this case did not unduly delay or prejudice the adjudication of the original parties' rights, but to the contrary, compelled State Defendants to promptly implement the necessary policy guidelines and to ensure full compliance with this Court's July 7, 2015 order and the Supreme Court's Obergefell decision. 
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