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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF KANSAS 

 
KAIL MARIE and MICHELLE L. BROWN,  ) 
and KERRY WILKS, Ph.D., and DONNA  ) 
DITRANI, JAMES E. PETERS and GARY A. ) 
MOHRMAN; CARRIE L. FOWLER and   ) 
SARAH C. BRAUN; and DARCI JO   ) 
BOHNENBLUST and JOLEEN M.    ) 
HICKMAN,      ) 
   Plaintiffs,    )   Case No. 14-CV-2518-DDC-TJJ 
v.        ) 
       ) 
SUSAN MOSIER, M.D., in her official capacity ) 
as Secretary of the Kansas Department of   ) 
Health and Environment and     ) 
DOUGLAS A. HAMILTON, in his official   ) 
Capacity as Clerk of the District Court for the 7th ) 
Judicial District (Douglas county), and   ) 
BERNIE LUMBRERAS, in her official capacity ) 
as Clerk of the District Court for the 18th   ) 
Judicial District (Sedgwick County),    ) 
NICK JORDAN, in his official capacity as  ) 
Secretary of the Kansas Department of Revenue, ) 
LISA KASPAR, in her official capacity as Director ) 
of the Kansas Department of Revenue’s Division ) 
of Vehicles, and MIKE MICHAEL, in his official ) 
capacity as Director of the State Employee   ) 
Health Plan,      ) 
   Defendants.   ) 
_________________________________________ ) 

DEFENDANTS’ OBJECTION AND RESPONSE TO 
PLAINTIFFS’ ADDITIONAL SUBMISSIONS 

 
 Defendants object to the untimely submission by plaintiffs of materials that are intended 

to inject new issues into this lawsuit, issues that appear nowhere in any pleading and are outside 

the scope of the pretrial order. This Court lacks subject matter jurisdiction to address the new 

issues plaintiffs seek to raise. None of the plaintiffs has standing to seek relief concerning 

artificial insemination laws or the presumptions set forth in the Kansas Parentage Act because 
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none of them have any plan to become parents through artificial insemination. Any complaint 

that a nonparty may assert on those topics is already being handled by the District Court of 

Douglas County, Kansas. There is no reason for this Court to interfere with those proceedings. 

Plaintiffs have submitted no evidence that suggests that any defendant in this case is not fully 

compliant with the declaratory relief previously granted in this Court’s order of August 10, 2015 

(Doc. 126). Plaintiffs have submitted no evidence of a continuing or threatened violation of their 

own rights. The irrelevant affidavits should be disregarded. 

  This Court’s order of August 10, 2015 (Doc. 126) gave all parties an opportunity to 

submit additional evidence concerning the voluntary compliance of all defendants with the 

decision of the United States Supreme Court in Obergefell v. Hodges, __U.S.__, 135 S. Ct. 

2584, 192 L. Ed. 2d 609 (2015) and imposed a deadline of September 15, 2015 for the 

submission of that evidence. The same order gave both sides an opportunity to respond within 21 

days to any evidentiary materials submitted by the opposing parties. Plaintiffs submitted nothing 

within the Court’s deadline of September 15. Defendants submitted six timely affidavits 

confirming the actions taken by each of them to comply with the Obergefell mandate, actions 

which also confirm compliance with the declaratory relief granted on August 10. If plaintiffs had 

any evidence to suggest that one or another defendant was not fully compliant with the 

Obergefell mandate or the August 10 declaratory relief, the time to submit that evidence expired 

without an offer of that evidence to the Court. 

 On October 5, 2015 plaintiffs filed three affidavits that have nothing to do with any issue 

framed by the pretrial order, by the August 10 order, or by the evidence submitted by defendants 

on September 15. The affidavits submitted on October 5 relate exclusively to recent litigation 
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over the legal parentage of infants allegedly born as the result of artificial insemination. These 

affidavits do not address any issue discussed in Obergefell and no issue previously raised in this 

litigation. They say nothing about marriage licenses, drivers licenses, state tax returns, or state 

employee health insurance.  

 KDHE has not been accused of any violation of constitutional rights in the state court 

proceedings described in the October 5 affidavits. A petition to establish parentage and child 

custody rights was filed in Douglas County District Court. A copy of that petition is attached, 

together with a copy of the order granting the requested relief. KDHE is not a party to the state 

court parentage litigation. The petition does not allege that anyone’s federal rights have been 

violated by KDHE. The relief granted by Judge Pokorny in that case does not include a finding 

that KDHE violated anyone’s legal rights by requesting that a judicial order be obtained before 

issuing the birth certificate.  

 The potential dispute described in the affidavits filed on October 5 is now just as moot as 

the disputes described in the pretrial order. The requested birth certificates already have been 

issued. No recurrence of the birth certificate dispute will occur by reason of any KDHE practice 

or policy because the relevant forms have been amended to invite applications by same-sex 

parents. No court order will be required in the future for the processing of birth certificate 

applications made by same sex couples. See affidavit of Tim Keck, attached. The fact that there 

once was a potential legal issue that does not relate to any of the plaintiffs in this case or to any 

of the issues raised in this lawsuit has no bearing on the request for permanent injunctive relief.  

 In support of the submission of the irrelevant affidavits plaintiffs mention the case of Roe 

v. Patton, 2015 WL 4476734 (D. Utah July 22, 2015). The Roe opinion concerns a preliminary 
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injunction issued against a Utah state agency which offered no rational basis for that state's 

differential treatment of male parents and female parents. The Roe lawsuit was filed by parents 

of a child born through the use of artificial insemination, unlike the ten plaintiffs in this case. The 

Roe opinion does not conclude that Obergefell v Hodges or any other decision requires or 

permits the conclusion that any woman is the presumptive father of a child, as the law of Kansas 

treats some men. The Roe opinion does not conclude that Obergefell v Hodges prohibits all 

gender distinctions in laws relating to parentage and/or paternity. It says nothing about 

recognition of Canadian marriages, a subject that also was not addressed in Obergefell v Hodges. 

Nothing has been offered in this lawsuit or any other lawsuit to prove that paternity laws that 

recognize the biological differences between men and women are unconstitutional. 

 None of the plaintiffs offers a reason for this Court to conclude that any of them would 

suffer harm if this Court fails to issue a mandatory injunction. The plaintiffs in this lawsuit can 

have all of the relief they have requested in this lawsuit, free for the asking, without the need for 

any permanent injunction. No plaintiff in this lawsuit is being denied equal protection of the law 

by any defendant. Only two plaintiffs have sought to take advantage of the benefits that they 

once claimed were being denied them. Plaintiffs Peters and Mohrman have successfully obtained 

the insurance coverage they desire, the same way dozens of other same-sex spouses have. No 

other plaintiff has done anything to receive the benefits they claim are being denied to them, 

even though every other similarly situated person in Kansas receives those benefits. There is no 

evidence of irreparable harm. There is no longer any colorable claim of violation of plaintiffs’ 

rights either. Permanent injunctive relief is therefore neither necessary nor proper.  
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      Respectfully submitted,  

     OFFICE OF ATTORNEY GENERAL  
     DEREK SCHMIDT 
 
     s/ Steve R. Fabert     
     Steve R. Fabert, #10355 
     Assistant Attorney General 
     Memorial Bldg., 2nd Floor 
     120 SW 10th Avenue 
     Topeka, Kansas 66612-1597 
     Tel:  (785) 368-8420 
     Fax:  (785) 296-6296 
     Email:  Steve.Fabert@ag.ks.gov  

Attorney for Defendants Mosier, Jordan, Kaspar 
and Michael 
 
s/ M.J. Willoughby     

      M.J. Willoughby # 14059  
      Assistant Attorney General 
      Memorial Bldg., 2nd Floor 
      120 SW 10th Avenue 
      Topeka, Kansas 66612-1597 
      Tel:  (785) 296-2215  
      Fax:  (785) 291-3767 
      Email:  MJ.Willoughby@ag.ks.gov 
      Attorney for Defendants Hamilton and Lumbreras  
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CERTIFICATE OF SERVICE 
 
 This is to certify that on this 12th day of October, 2015, a true and correct copy of the 
above and foregoing was filed and served via the Court’s electronic filing system upon Plaintiffs’ 
counsel of record, Stephen Douglas Bonney, ACLU Foundation of Kansas, 3601 Main Street, 
Kansas City, MO 64111, Mark P. Johnson, Dentons US, LLP, 4520 Main Street, Suite 1100, 
Kansas City, MO 64111, dbonney@aclukansas.org and Mark.johnson@dentons.com and Joshua 
A. Block, American Civil Liberties Foundation, 125 Broad Street, 18th  Floor, New York, NY 
100004, jblock@aclu.org.  

        
     s/Steve R. Fabert    
     Steve R. Fabert 
     Attorney for Defendants Mosier, Jordan, Kaspar 
     and Michael 
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THE STATE OF KANSAS 
SEVENTH JUDICIAL DISTRICT 
 
  
DOUGLAS COUNTY 
 
 

IN THE DISTRICT COURT OF DOUGLAS COUNTY, KANSAS 
 

CERTIFICATE OF TRUE COPY 
 
 

STATE OF KANSAS 
COUNTY OF DOUGLAS COUNTY, KANSAS 
 
 
I, the undersigned, DOUGLAS A. HAMILTON, Clerk of the District Court of the Seventh Judicial 
District in and for the County of Douglas, State of Kansas, do hereby certify that I have 
compared the annexed instruments with the original thereof on file in said Court and the same 
are true, full and complete copies of each of the following as the same appear of record in said 
Court, to-wit: 
 
 
In the Matter of the Parentage of Leo Daniel Smith , Case #: 2015-DM-000892. 
 

1. Emergency Order Determining Parentage, Filed 09/16/2015 
2. Emergency Petition for Determination of Parentage, Filed 09/16/2015 

 
 
IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed the seal of said Court at 
my office in Lawrence, Kansas on October 8, 2015. 
 
 
 
By 

 

 DOUGLAS A. HAMILTON 
/S/ Deana Sage  
Deputy Clerk  Clerk of the District Court 

 Douglas County, Kansas 

 
*Electronic certification authorized by KS Supreme Court Administrative Order 268* 
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