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Colloquy 3

THE COURT:  All right.  This is docket number1
L-5473-12, Michael Ferguson, et al, versus JONAH, et2
al.3

May I please have appearances and would you4
spell your last name for the record?5

MR. GREENBERG:  Good morning, Your Honor. 6
Bruce Greenberg, G-R-E-E-N-B-E-R-G, from Lite, DePalma,7
Greenberg in Newark, on behalf of the plaintiffs.8

THE COURT:  Good morning.9
MR. KESSLER:  Good morning, Thomas Kessler,10

from Cleary, Gottlieb.  K-E-S-S-L-E-R, for the11
plaintiffs.12

THE COURT:  Good morning.13
MR. KESSLER:  Good morning.14
MR. DINIELLI:  Good morning, Your Honor. 15

David Dinielli, D-I-N-I-E-L-L-I, of the Southern16
Poverty Law Center, for the plaintiffs.17

THE COURT:  Good morning.18
MR. DINIELLI:  Good morning.19
MS. BENSMAN:  Good morning, Your Honor.  Lina20

Bensman of Cleary Gottlieb, B-E-N-S-M-A-N, for the21
plaintiffs.22

THE COURT:  Good morning.23
MR. MCCOY:  Good morning, Your Honor.  Scott24

McCoy, M-C-C-O-Y, SPLC, for the plaintiffs.25
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1 THE COURT:  Good morning.
2 MR. BROMLEY:  James Bromley, B-R-O-M-L-E-Y,
3 Cleary Gottlieb, on behalf of the plaintiffs.
4 THE COURT:  Good morning.
5 MR. LIMANDRI:  Good morning, Your Honor. 
6 Charles LiMandri, L-I capital M-A-N-D-R-I, on behalf of
7 the defendants.  I'm with the Freedom of Conscience
8 Defense Fund.  My co-counsel, my co-counsel, Mike
9 Laffey is on the way.  Plaintiffs' counsel has no
10 objection to, to starting in his absence if the Court
11 has no objection.  I certainly have no objection.  He
12 should be here.  I realize we're starting a little
13 early.
14 THE COURT:  That's fine.
15 MR. JONNA:  Good morning, Your Honor.  Paul
16 Jonna, J-O-N-N-A, Freedom of Conscience Defense Fund,
17 on behalf of the defendants.
18 THE COURT:  Good morning.  All right.  Please
19 be seated.  I have received numerous pretrial
20 submissions from the parties regarding exhibits and
21 depositions.  And we need to clarify exactly what it is
22 the parties anticipate or expect that I'm going to rule
23 on today or rule on pretrial.
24 I want to start, however, with some general
25 inquiries.  There's five videotaped deps that seem to
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be the bulk of a lot of the information that I have1
here.  And what I'm not clear about is how they were2
taken.  So let's clarify the five depositions that are3
attached to the certification of Mr. Kessler, which4
appear to be the five depositions that are involved in5
all of these issues regarding their testimony or what's6
-- who's going to read what.7

And for the record we're talking about the,8
the video deposition of Jonathan Hoffman, Sean Hennigan9
(phonetic), David DiGiacomo (phonetic), Jedaquia10
(phonetic) Staley (phonetic) and Blake Smith.11

Were these depo -- these videotaped12
depositions taken by the parties with the understanding13
that they were to be trial testimony?14

MR. LI MANDRI:  Yes, Your Honor.  The15
defendants were always mindful of the additional16
expense of taking these depositions and having to also17
bring the witnesses potentially across country.  So, of18
course, at the time we didn't know how many witnesses19
would be testifying at trial by video or which ones.  20

But it was always our intent for the21
depositions to be potentially used at trial.  And we22
were preserving the testimony by the deposition for23
that purpose.  The Court will probably recall, there24
were various phone calls in which the Court was25
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1 included.  And that was discussed as an alternative to
2 the more expensive and presumably more time consuming
3 alternative of bringing all the success story witnesses
4 to trial live.  So they were all recorded by video and
5 synchronized with the transcripts.
6 THE COURT:  So the parties agree that this
7 will be in lieu of trial testimony?
8 MR. DINIELLI:  Your Honor, I believe that it
9 was really at Your Honor's suggestion that we took
10 these depositions and intended that they could be used
11 at trial.  As trial approached the plaintiffs'
12 preference obviously was to have live testimony.  And
13 we in fact offered to pay the costs to bring these
14 people here.  That was rejected.
15 And so what we're left with is at this point
16 a total of 12 hours of videotaped testimony to be
17 played, approximately nine of which was designated by
18 the defendants, three of which was, was designated by
19 the plaintiffs.
20 THE COURT:  All right.  That's the difficulty
21 that I'm having.  When we do videotaped depositions in
22 lieu of trial testimony, the jury hears their
23 testimony.  So that videotaped deposition would be the
24 testimony they give in court.  We don't get to pick and
25 choose what we want to play from that.  Because that's
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supposed to be in lieu of live testimony.1
Additionally, did anybody look at rule 4:14-2

9?  Because it tells you what you're supposed to do3
when you take a videotaped dep.  And it tells you how4
to handle objections.  And with all of the motions I5
had in this case, nobody bothered to look at that rule6
to see how I'm supposed to rule on videotaped deps?  7

This is supposed to be done four -- within 458
days of the completion of the dep, not the day before9
trial starts, particularly when each side has a10
mountain of excerpts and objections.  Do you11
realistically think we can do all of that today, every12
line that you people are fighting about? 13

I really wish somebody would open a court14
rule book of New Jersey.  We pretty much tell you15
exactly what to do in this red book.  And with all of16
the motions I received, this could have been done17
months ago.  18

So you don't want to -- we're not playing the19
whole deposition for the jury.  We're just going to20
decide little things we want them to hear and both21
sides are okay with that.22

MR. LI MANDRI:  Well the Defense is perfectly23
fine with playing the direct testimony.  And -- because24
the plaintiffs designated some of the cross-exam, which25
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1 they had a right to do, we counter-designated some of
2 the, to put in context, the cross-exam.  But we had
3 intended --
4 THE COURT:  Well that's, that's I'm having --
5 confusing.  That's what's very confusing to me. --
6 MR. LI MANDRI:  Right.
7 THE COURT:  -- When we do videotaped
8 depositions the parties take the dep.  There's
9 objections made.  The parties consult about what's
10 edited.  And what they can't agree on, they make a
11 motion to the Court within 45 days of the completion of
12 the dep.  And then the Court rules exactly what's in,
13 what's out.  It's edited.  And guess what?  The jury
14 gets to watch it.  Miraculously, isn't it?  Very simple
15 procedure.  Nobody bothered to read the rule.
16 MR. LI MANDRI:  Correct.  And I, I apologize. 
17 That's inexcusable.  And we are well rebuked.  And the
18 Court should not be inconvenienced for that.
19 THE COURT:  What I'm trying to figure out is
20 what are we doing with the videotapes.  What exactly do
21 we want this jury to see?  We're just going to pick --
22 each side is going to pick what you want them to hear? 
23 Is that my understanding?
24 MR. LI MANDRI:  We're going to play the
25 direct testimony of these witnesses unless the Court
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sustains certain objections that plaintiffs made.  And1
if they're going to play some of the cross -- I mean,2
we would be --3

THE COURT:  How do you just -- let me ask you4
this question.  Maybe I'm naive.  How do you just show5
the jury the direct?6

MR. LI MANDRI:  Well here's the problem. --7
THE COURT:  Would I let a witness take the8

stand, be directed and tell the other side I'm sorry,9
you can't cross-examine them?10

MR. LI MANDRI:  Your Honor, I have no problem11
playing all the cross.  The fact is though -- and I --12
this is not intended to be any type of a slight on my13
adversaries.  In most cases the cross was a lot longer14
than the direct, sometimes three or four times --15

THE COURT:  Well sometimes it is.  That's not16
unusual.17

MR. LI MANDRI:  And that's fine.  But nobody18
-- right now I don't think nine hours of direct19
testimony for five witnesses on a case of this20
magnitude, which is less than two days testimony for21
the heart of the Defense case, is unreasonable.  I22
think it's unreasonable to have a single witness up for23
two days, but, but not five.24

However, if, if time is a concern, I, I think25
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1 lengthening that by having the full cross by, by two
2 times the length of the time to show the direct -- so
3 instead of two days of video testimony, we'll have
4 four, you know, I, I can certainly live with that.  But
5 I'm not sure that's the best use of the Court's time if
6 they're not asking for that testimony.  
7 Because quite frankly, a lot of it I don't
8 think is helpful to their case.  I have no problem with
9 it because the cross for the mo -- a lot of times was
10 more helpful than the direct.  But I was mindful of the
11 time concerns that were expressed.  So I acceded to
12 their desire not to show the entire cross.
13 However, if there's going to be monumental
14 problem, you know, I can certainly live with showing
15 the entire cross, to say I don't think it's harmful.
16 THE COURT:  Not a monumental problem for me. 
17 I'm just trying to understand how the parties want to
18 try this case.  That's all I'm trying to find out.  I
19 have here two different designation of excerpts from
20 video depositions from, from your side.
21 The first one, which is dated May 4 says,
22 "Defendants are designating the entirety of the direct
23 and redirect examinations from the video depositions of
24 five witnesses, will be editing out colloquy and
25 objections."   And then you list, "Reserve their right
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to designate additional excerpts after plaintiffs1
designate excerpts for cross-examination."  And then2
you list as couple of lines under each one.3

Then I have the one from May 22, final4
designation for video witnesses, which lists an5
extensive line by line.  So I take it this final one is6
-- you're not playing the whole direct.  You're just7
playing what you list in this May 22 one?  Is that what8
we're doing?  Because this is confusing as hell to me.9

MR. LI MANDRI:  I'm sure it is.  You know, I10
had no idea how anybody could expect you to accomplish11
the task we placed before you either.  It's just too12
much for a whole panel of judges.  I mean, I had a hard13
time and I was at all the depos following it.14

But what we still intended by our final15
designation was to play the entire direct.  And all we16
added was we felt some additional cross to put in17
context designations of cross by the plaintiffs.  So18
we, we never in --19

THE COURT:  But that's not what it says,20
Counsel.  You're starting off at page eight, line 18,21
to page 98, line 20.  That's not the cross.  That means22
you've -- you're not reading the whole direct.  I mean,23
am I reading this right?24

MR. LI MANDRI:  Your Honor, what happened was25
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1 the first time -- the initial submission just contained
2 the entire direct --
3 THE COURT:  Right.  And that --
4 MR. LI MANDRI:  -- testimony.  But we, on the
5 later submission, basically cut out objections and
6 basically specified line by line which exact clips were
7 going to be used.  So --
8 THE COURT:  So this is what you intend to
9 show them.
10 MR. LI MANDRI:  Correct.
11 THE COURT:  On the May 22.
12 MR. LI MANDRI:  As I understand it, the
13 testimony of the witnesses is still there in its
14 entirety, but not all of the colloquy or objections.  
15 Is that correct?
16 PLAINTIFF'S ATTORNEY:  Yes.
17 THE COURT:  Okay.  Let me ask a more simple
18 question.  Who's being called first in this case? 
19 What, what witnesses are you calling?  Because I don't
20 know how you're going to edit this stuff.  If you
21 intended to call any of these five people as your first
22 witnesses, you tell me how we're going to edit this
23 stuff.  So who's being called first?
24 MR. DINIELLI:  Your Honor, we anticipate the
25 first witness will be Benjamin Unger.
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THE COURT:  Okay.  Now how many --1
MR. DINIELLI:  And the vid --2
THE COURT:  -- you're going to call the3

plaintiffs before any Defense witnesses?4
MR. DINIELLI:  Yes.5
THE COURT:  All right.6
MR. DINIELLI:  Not all of them, Your Honor. 7

And this does depend in part on, frankly, when we8
start.  Whether that's going to be Wednesday, whether9
it's going to be Monday.  I think both sides have10
availability issues, as well as decisions to make based11
on whether there will be a four-day interim between,12
for example, the beginning of testimony and the13
continuation on Monday.14

MR. LI MANDRI:  None of the video testimony15
will be in the plaintiffs' case-in-chief.  It's going16
to be in the defendants' --17

THE COURT:  None of it?18
MR. LI MANDRI:  -- case-in-chief.19
MR. DINIELLI:  That's correct, Your Honor. 20

All of it is --21
THE COURT:  Okay.22
MR. DINIELLI:  -- in the defendants' case.23
THE COURT:  All right.24
MR. LI MANDRI:  So we've got some time.25
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1 THE COURT:  Okay.
2 MR. DINIELLI:  And, Your Honor, if I can just
3 clarify a couple of things to help put this in context. 
4 When we flew around the country and took these
5 depositions the defendants were able to meet with these
6 witnesses and prepare their direct exams, and they did
7 the direct exams.  
8 This was the first time we had met any of
9 these people.  And so we had to do our cross, which was
10 a combined cross and discovery deposition because we
11 didn't know anything about these people.  And so what
12 we did when we put together the portions that we wanted
13 played was, to use Your Honor's phrase, pick and
14 choose.  But that was the nature of the beast.  We
15 weren't able, because these also were discovery
16 depositions, to do just a half hour cross from
17 beginning to end.
18 What we have done at this point is stitched
19 all of this together.  That is not a job we expect the
20 Court to undertake at all.  That is essentially done --
21 THE COURT:  Well I have about 100 objections
22 here.  What do you expect me to do?  If you don't
23 expect me to do that, tell me what you expect me to do.
24 MR. DINIELLI:  Your Honor, we have been
25 meeting and conferring.  We're continuing to do that. 
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We do think there may be objections we will ask the1
Court to resolve.  But that doesn't have to be done2
today.  And I don't think anyone anticipated that Your3
Honor would do that today.4

MR. LI MANDRI:  Let us, let us work on that5
some more because -- and give you a task that's6
practical.  We have a week at least before you would7
have to rule on, on objections.8

THE COURT:  Well I, personally I don't -- I9
mean, if you're telling me that both sides are in the10
same agreement as to what you're going to show and11
you're not -- you don't intend to show them the entire12
videos, I have your designations and cross-designations13
and your objections to the testimony.14

I've looked at some of these over the weekend15
and quite frankly, some of them are pretty easy16
rulings.  It's just the number of them.  But if you17
want to meet and confer and do it further, that's fine. 18
But I'm telling you these things have to be done19
because we're not delaying -- I'm not doing it during20
the trial time.21

MR. DINIELLI:  Your Honor, I have a22
suggestion.  I understand you did spend some time over23
the weekend.  If you have observations about things to24
guide us in our further -- and we can confer, that25
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1 could be helpful.  Otherwise, we'll get back to the
2 task.
3 THE COURT:  So I'll tell you what.  Why don't
4 you take out your Jonathan Hoffman stuff and we'll go
5 through that deposition right now?
6 Anybody feel the need for the sheriff's
7 officer to remain?  I told him it wasn't necessary. 
8 But I guess I should ask the attorneys.
9 MR. DINIELLI:  No, Your Honor.
10 MR. JONNA:  I'll try to restrain myself, Your
11 Honor.
12 THE COURT:  All right.  
13 SHERIFF'S OFFICER:  Talk about being wanted.
14 THE COURT:  All right, thank you, Officer.
15 Okay.  Okay, let me find -- so we have
16 appendix two, which is plaintiffs' objections to
17 defendants' deposition designations, okay?  So I take
18 it these are the objections during the direct and
19 redirect.  Is that correct?
20 MR. KESSLER:  That's correct, Your Honor.  It
21 also includes our objections to the defendants'
22 designations inside of our cross-examination.
23 THE COURT:  Okay.  So if we follow through on
24 yours, the first one you have is page 37, line 10 to
25 38/24, leading question.  37/10 says, "Would that
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include what's been described previously as like hazing1
or bullying in a locker room type setting?"2

Objection, leading, why?3
MR. KESSLER:  Your Honor, the testimony that4

precedes this question is a narrative about the sorts5
of things that happen at -- during the manhood.  And6
the question directs the witness to describe a specific7
act.  And we believe that it's improperly leading to8
ask a witness on direct not to describe experiences,9
but to, to more directly describe a particular10
experience because that's the one that counsel is11
interested in.12

THE COURT:  Well did he previously describe13
hazing or bullying?14

MR. KESSLER:  No, Your Honor.15
THE COURT:  Because I didn't see it here.  16
Where did he previously describe this,17

Counsel, that you -- that was included in the form of a18
question?19

MR. LI MANDRI:  You did the excerpts.  Did20
you want to answer that?  21

I don't remember what the prior question was22
off the top of my head, but --23

THE COURT:  Well I looked at a few before24
that.  I didn't see anything about a description that25
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1 would lead you as a follow-up to use the words "hazing
2 or bullying in the locker room".
3 MR. LI MANDRI:  If they're talking about, I
4 assume, some type of psychodrama, then it would ask
5 presumably, because this is an issue that came up
6 repetitively, whether or not that type of psychodrama
7 or guts work, whatever they call that particular
8 process, included the hazing or bullying.  Because
9 you're going to hear the plaintiffs' experts focus on,
10 on that issue.  So --
11 THE COURT:  Well no, I agree, but the, but
12 the objection is to the form of the question.  You were
13 on notice that the question was leading.  I don't see
14 anything before that where the witness used words
15 "hazing or bullying in the locker room".  So in a --
16 MR. LI MANDRI:  I saw --
17 THE COURT:  -- sense counsel is saying you
18 put words in the witness' mouth.  Where before this
19 does he mention any of that?  I don't see anything in
20 the transcript.
21 MR. LI MANDRI:  I'd have to look at the
22 transcript.  I'm sorry.  I didn't know --
23 THE COURT:  Well you know what?  The
24 objection is sustained.  That's stricken.
25 Page 46 -- so what's stricken is 37/10 to
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38/24 because what happens is it's just a repetition1
without any change in the form of the question.  So2
from 37/10 to 38/24 is granted.3

The next one is 46/20 to 47/02.  46/20 says,4
"Did he feel the processes you've been describing at5
the Journey into Manhood weekend helped him at all with6
all those wounding issues?".  Objection.  What -- and7
in the appendix two you indicate speculation.  You're8
asking the witness what another person feels?9

MR. LI MANDRI:  My understanding, Your Honor,10
from that testimony, I was at that deposition, that he11
personally, assuming this is Chaim Levin.  It might12
have been Benjamin Unger.  I'm not sure.  I think he13
was there with both. 14

But certainly I remember him talking to Chaim15
Levin.  He spoke to him and personally observed.  So16
it's what the plaintiff would have expressed to him17
when they talked about the experience.18

THE COURT:  Well wouldn't that have been the19
question as opposed did he feel, what did he express to20
you?21

MR. LI MANDRI:  Well I believe --22
THE COURT:  "Feel" is a very interesting23

word, Counsel.  I don't understand how I can tell you24
how you feel sitting in front of me.25
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1 MR. LI MANDRI:  Right.
2 THE COURT:  Probably not very good, but
3 that's okay.
4 MR. LI MANDRI:  Well I'm happy to be here,
5 Your Honor.  It's a privilege.  But my understanding is
6 he did ask that question.  That question was answered
7 and this was a follow-up.
8 THE COURT:  Yes, I mean there was a question
9 asked earlier on page 42 about whether Chaim Levin
10 discussed with you his experience.  That's fine.  But
11 to ask did he feel, I -- they're correct.  That's -- a
12 witness would speculate to answer that.  That's
13 granted.  That's not a proper question, asking somebody
14 did he feel.
15 The next one is page 57 -- let me ask a
16 question.  Hopefully these are listed, these things I'm
17 ruling on are listed as excerpts that the defendant
18 wants to read.
19 MR. KESSLER:  That's correct, Your Honor.
20 THE COURT:  Okay.  So then we go to 57/05. 
21 "As far as you know did Thaddeus Heffner recommend that
22 type of approach to anybody?".  Objection, leading. 
23 Why isn't that a leading question?
24 MR. LI MANDRI:  We're just asking him what he
25 knows if he -- presumably he would have heard it.  I
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don't know how else to ask the question without someone1
making that kind of objection.2

THE COURT:  Well because he gives testimony3
about a type of approach, --4

MR. LI MANDRI:  Right.5
THE COURT:  -- in this case talking about6

rubber bands, right?7
MR. LI MANDRI:  I don't have the definition8

in front of me.  We're pulling it up right now.  But --9
THE COURT:  Okay.10
MR. LI MANDRI:  -- presumably if that's what11

it is --12
THE COURT:  Well the question before says,13

"Did you ever see anybody at JONAH or gym wearing14
rubber bands that they were told to snap on their15
wrists or anything like that in order to prevent16
unwanted, same sex attraction?"17

MR. LI MANDRI:  Okay.18
THE COURT:  Objection, leading. --19
MR. LI MANDRI:  The objection --20
THE COURT:  -- You're not asking to strike21

that.  You're asking to only strike after that?22
MR. KESSLER:  Your Honor, --23
THE COURT:  I don't understand this.  That's24

more leading than the question you want to strike.25
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1 MR. KESSLER:  Your Honor, we'll say that we
2 were mindful that there's a lot of testimony that's
3 been designated.  And we were trying to be as judicious
4 as possible.
5 THE COURT:  Oh, I know, but don't you think
6 that question is more leading than the question that
7 you want me to strike?
8 MR. KESSLER:  Yes, Your Honor, I think --
9 THE COURT:  Well they both are the same
10 thing, --
11 MR. KESSLER:  And, and our --
12 THE COURT:  -- so I'm going to overrule your
13 objection.  If you're fine with the first question,
14 then you can be fine with this question.
15 MR. KESSLER:  Well, Your Honor, our objection
16 to this section, although Mr. Wolf (phonetic) objected
17 as leading, our objection now is the question calls for
18 speculation and that the answer is speculative. 
19 Because what Mr. Hoffman says is that he couldn't
20 imagine that Mr. Heffner would do that kind of thing. 
21 There's no suggestion that he has any personal
22 knowledge.
23 THE COURT:  Yeah, well -- so now you're --
24 oh, I see.  I'm sorry.  Now it's speculation, that
25 answer.
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MR. KESSLER:  Yes, Your Honor.1
THE COURT:  I cannot for the life of me2

imagine how he would -- well you know, you're supposed3
to make all your objections at a de bene esse dep.4

MR. KESSLER:  Yeah, Your Honor, we had an5
agreement with the defendants before we began any of6
these depositions that any objections other than to the7
form of the question were preserved.8

THE COURT:  Again, nobody bothers to read the9
rule book obviously because that's not what it says10
about videotaped depositions in our rule book.11

Why isn't that speculation for someone to say12
I cannot for the life of me imagine how he would13
suggest that to someone?  How does that answer the14
question "as far as you know"?15

MR. LI MANDRI:  Well the question "as far as16
you know" does not call for speculation --17

THE COURT:  No, I agree with that, but that18
answer is certainly speculation.19

MR. LI MANDRI:  Well then they could have20
objected as non-responsive, and then we could have re-21
asked it.22

THE COURT:  Well are they -- were they23
correct that you both agreed you could preserve your24
objections now?25
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1 MR. LI MANDRI:  I believe that's -- that is
2 true.
3 THE COURT:  Well then the answer is stricken,
4 the question and answer is stricken.
5 MR. LI MANDRI:  Other than the form of
6 course, yeah.  And then the question is that --
7 THE COURT:  That's -- it's speculation to
8 give an answer like that.  The question was simple, as
9 far as you know.  He could have said to my knowledge,
10 no.
11 Page 70, line 15.  Isn't this fun?
12 MR. LI MANDRI:  I'm having a good time.
13 THE COURT:  It was great reading sort of.  It
14 was a wonderful weekend.  "Do you consider yourself,
15 you know, happier now that you are employing those
16 techniques, living your life the way you are?", why
17 isn't that a leading question on direct?
18 MR. LI MANDRI:  I don't think it's leading. 
19 If I said isn't it true you're happier now living your
20 life, we're asking it --
21 THE COURT:  But that's -- no, no, no.  You
22 specify in the question "employing those techniques". 
23 Why?  Isn't it just -- shouldn't the question have just
24 been aren't you happier now --
25 MR. LI MANDRI:  That would be --
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THE COURT:  -- and let him give the answer? 1
Isn't that what direct means?2

MR. LI MANDRI:  No, because -- I'm sorry,3
Your Honor, I don't mean to be --4

THE COURT:  No, no, it's your -- go ahead.5
MR. LI MANDRI:  What I meant to say is then6

you bring in vague and ambiguous, over-broad.  What do7
you mean happier now, because he just ate ice cream? 8
You have to explain why he's happier now.9

THE COURT:  You just did.  He just gave this10
whole narrative to you, didn't he?  But I'm going to11
overrule the objection because I think that's a pretty12
tit-for-tat objection.  But it is a leading question. 13
He gave you that whole narrative.  All you have to do,14
based on what you just told us, are you living a15
happier life.  You put in the words (sic) "technique". 16
That's what makes it a leading question.  But that's17
why too technical, so I'm going to overrule the18
objection.19

75/14.  "Did Mr. Levin ever tell you that he20
had heard or did you ever witness being heard in any21
group session at JONAH, anybody admitting to ever22
having been sexually molested anyone?"23

MR. LI MANDRI:  We withdrew that because we24
believe --25
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1 THE COURT:  Okay.
2 MR. LI MANDRI:  -- we have an agreement that
3 that's not an issue in the case.
4 THE COURT:  All right, that's withdrawn by
5 pla -- by defendant.  90/21, this isn't --
6 MR. LI MANDRI:  One thing I'd like to say
7 that might help and I don't know if it will, but a lot
8 of time when I'm asking questions, I'm thinking about
9 if I have to play a snippet at, at trial, so I will --
10 would -- if it's videotaped, I will build in the
11 information, so I can play a discreet snippet.  And I
12 can't play a discreet snippet, are you happy you're now
13 -- and I'm talking about the techniques without saying
14 the techniques if I'm making sense.  So the witness
15 says no and it was like for impeachment.  Then I have
16 to replay a lot more testimony.  I don't --
17 THE COURT:  I understand, Counsel, but that's
18 the difficulty, which is why, when we do videotaped de
19 bene esse deps, we do it as if the person is on the
20 witness stand.  And the jury doesn't hear snippets. 
21 The jury hears you question them and I rule
22 accordingly.  And if that was live, there would have
23 been an objection to leading and I would have sustained
24 the objection.  That's the problem here.
25 MR. LI MANDRI:  I get it.
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THE COURT:  Now this is a rather long one. 1
This is from 90, line 21 to page 92, line seven.  And2
the objection is to relevance.  And who is Aris Herrari3
(phonetic) and Zach Lebowitz (sic) and why are they4
relevant to this case?5

MR. LI MANDRI:  This is, from the Defense6
perspective, Your Honor, important.  You'll hear JONAH7
never had any prior lawsuits or any other complaints. 8
They wouldn't have had this one but for the fact that9
Chaim Levin and Benjamin Unger, after they left JONAH 10
-- they're Orthodox jews -- they became affiliated with11
a group called Jewish Queer Youth, which in some12
respects is the antithesis or nemesis of JONAH, and13
it's run by Aris and Zach Levovitz, who, who suggested14
to Levin that they sue JONAH.  15

Mr. Levin was on a panel more than a year16
after he left JONAH with Mr. Herrari.  And a discussion17
came up with the panel.  The discussion was about this18
type of therapy, what happened at JONAH in terms of the19
processes.  And for the first time Mr. Levin says he20
realized well this was wrong.  I was apparently abused21
and he didn't know it more than a year afterwards.22

Mr. Herrari sends him to Wayne Besen, who is23
somewhat of notorious gay activist who's made it his24
mission in life to stop this therapy nationwide.  And25
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1 he's made it clear that's what he wants to do.  He said
2 he wants to see these people who do this die in jail. 
3 He's sent e-mails to that effect.  So he's pretty much
4 of a zealot in stopping this.
5 Mr. Herrari put Mr. Levin in touch with Mr.
6 Besen.  Mr. Besen said I think I can find a billionaire
7 to fund the litigation.  Apparently Mr. Besen puts him
8 in touch with the Southern Poverty Law Center.  That's
9 how this whole thing started.
10 Now from that point they started sending in
11 spies to JONAH pretending they're clients undercover,
12 getting dateline type of presentations they want to do. 
13 And Mr. Besen arranges all of these interviews with the
14 media with Mr. Levin, and does a U-tube video with
15 Levin and Unger.  We have Levin writing Besen thanks
16 for making me a celebrity.  This was when the whole
17 thing takes off.  And this is now more than a year and
18 a half after they left JONAH. 
19 But Herrari set the whole thing in motion. 
20 He's also in the same area as New Jer -- as -- of New
21 Jersey and New York as JONAH.  And they really have a
22 tension going between them.  In fact, Levovitz and
23 Herrari, who started it, got Unger to sabotage the
24 JONAH Listserv by writing to each person individually,
25 so it couldn't be blocked.  And by bad mouthing JONAH
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and what they do to everybody on the Listserv.  Set up1
a whole cycle of negative reaction and they ended up,2
you know, Unger -- and threatening physical violence on3
one of the people.4

The Listserv has pretty much been destroyed. 5
It hardly functions now because the confidentiality was6
breached and nobody wants to go on the Listserv and7
talk about these types of issues after this type of8
incident.9

So again, we have all the e-mails --10
THE COURT:  Accepting all that as true, what11

is the relevance to a consumer fraud action?  What12
difference does the intent make, why they filed this13
lawsuit?  What --14

MR. LI MANDRI:  It --15
THE COURT:  -- what -- how does their intent16

play any role into whether you made a material17
misrepresentation or not?18

MR. LI MANDRI:  It shows that these men were19
not harmed.  They're offering an entirely whole20
different set of reasons --21

THE COURT:  Well they're not -- it's not a22
negligence lawsuit.23

MR. LI MANDRI:  Well Mr. Unger is making a24
claim for ascertainable loss for JONAH treatment. 25
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1 That's, that's one example when in fact he's motivated
2 to bring this lawsuit not because he was harmed, but
3 because they're --
4 THE COURT:  Well I --
5 MR. LI MANDRI:  -- pursuing a whole separate
6 set of issues.
7 THE COURT:  But again, what difference does
8 the motivation make?  Doesn't a jury have to decide
9 whether or not he was harmed? --
10 MR. LI MANDRI:  Yes, and one of --
11 THE COURT:  -- How does his motivation impact
12 whether he was harmed?
13 MR. LI MANDRI:  It shows that this was an
14 alternative reason for claiming he was harmed, when he
15 wasn't harmed at all.  It's impeaching, it's
16 impeaching.  It shows they're now part of a bigger
17 purpose.  And in fact Unger actually comes out in an
18 article saying he traded his religious community for
19 the LGBTQ community.
20 THE COURT:  All right.  So you have his
21 article.
22 MR. LI MANDRI:  Yeah, the --
23 THE COURT:  I don't see how it's relevant to
24 get into all of this with these two witnesses.  It has
25 nothing to do with the claims being made in the case.
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MR. LI MANDRI:  Well it does for this reason,1
if none of it, Your Honor.  The plaintiffs' experts, as2
you well know particularly, Dr. Lalich (phonetic) will3
get up and testify and maybe put in the jury4
instructions that these men were vulnerable, they were5
preyed upon.  That's why it's an unconscionable6
practice.  That they were basically toys to be harmed7
and to be victims by JONAH.  8

All of this shows they are not the victims. 9
They set out to destroy my clients by working with gay10
activists and doing all of these things to bring JONAH11
down.  And they say that. --12

THE COURT:  Did they, did they --13
MR. LI MANDRI:  -- There's e-mails where14

they're laughing.15
THE COURT:  -- did they go to the gay16

activists before they joined JONAH or did they go to17
the gay activists after they left JONAH?18

MR. LI MANDRI:  After they left, decide --19
THE COURT:  Well then it's not relevant.20
MR. LI MANDRI:  -- to bring this lawsuit.21
THE COURT:  There was -- they didn't go to22

JONAH after going to gay therapy -- going to the, the23
JQY.  This is after the fact.  You want to get into24
their motivation for bringing the lawsuit.  And the25
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1 motivation for bringing the lawsuit is irrelevant in a
2 consumer fraud action.
3 MR. LI MANDRI:  I'm showing that they are not
4 these poor, vulnerable types.  Chaim Levin actually
5 entered into -- he, he disguised his identity in e-
6 mails and wrote to --
7 THE COURT:  Okay.  Well --
8 MR. LI MANDRI:  -- Arthur Goldberg and said 
9 --
10 THE COURT:  -- whether or not that becomes
11 relevant at the time of trial, you can get that through
12 them.  But this testimony about the Jewish Queer Youth
13 leaders -- and this is not relevant to a consumer fraud
14 action.  So I agree with them.  This will be stricken. 
15 It doesn't say -- I'm not ruling that you can't get
16 into that with the plaintiffs.  But I'm not going -- we
17 don't need to get into this, this -- another
18 organization and --
19 MR. LI MANDRI:  I (Indiscernible) --
20 THE COURT:  -- whether it exists or not,
21 because this is not in this trial.  I said this when we
22 talked about your medical experts, when we talked about
23 the American Psychological Association.  This is not
24 going to be a gay conspiracy defense.  
25 Your defense better be you either made these
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representations or you didn't make these1
representations.  Because I said it before, we're not2
discussing SOCE in general and we're not involved in a3
gay conspiracy.  We, we eliminated that with the4
arguments made over the American Psychiatric5
Association, the American Medical Association, the6
British group and everything else.  I've already ruled7
on that.  We are not trying that aspect of the case.8

So I caution you now during this trial to be9
careful with that. --10

MR. LI MANDRI:  Well --11
THE COURT:  -- That is extremely prejudicial12

and is not involved in a consumer fraud action.13
MR. LI MANDRI:  I need to be --14
THE COURT:  Whether there's a gay conspiracy15

is irrelevant to whether you made material16
misrepresentations.  That's what this case is about.  I17
said it from day one.  And let me emphasize that.  This18
is not a national case about gay conspiracy versus the19
Christian right.20

MR. LI MANDRI:  Okay.  Let me just say this. 21
I'm not going to talk about any type of gay conspiracy22
with any professional organization.  That's what I23
understood Your Honor to say when they made those24
rulings.  And I, I certainly cannot --25



Colloquy 34

1 THE COURT:  Well you're bringing in an
2 organization.  You want to bring in the Jewish Queer
3 Youth to show it's a conspiracy.  What's the
4 difference?
5 MR. LI MANDRI:  The difference is the
6 plaintiffs are now lying.  They fabricated all of these
7 so-called misstatements and what happened to them
8 because they've been told they could serve a higher
9 purpose.
10 Now I'm not saying it's a conspiracy.  And
11 I'm not saying that the professional organizations have
12 been corrupted by it, okay?  All I'm saying is that as
13 far as these plaintiffs are concerned, they have been
14 basically used as puppets for a couple of people, not a
15 gay conspiracy, not a national conspiracy, but for
16 Herrari and Besen.
17 I have the e-mails with the plaintiffs where
18 they said let's go out and get JONAH.  And they say can
19 we find more people -- this is the e-mail chain.  We'll
20 talk about the nudity exercise.  And, and they write
21 back well it's unfortunate that people --
22 THE COURT:  These are e-mails from the --
23 MR. LI MANDRI:  -- liked it and thought it
24 was helpful.
25 THE COURT:  -- these are e-mails from the

Colloquy 35

plaintiff.1
MR. LI MANDRI:  They were copied on those e-2

mails.  They were part of the discussion, Chaim Levin 3
--4

THE COURT:  Well we'll deal with that when we5
get to it.6

MR. LI MANDRI:  Okay.7
THE COURT:  That's not a gay conspiracy. 8

That's the plaintiffs' actions.9
MR. LI MANDRI:  Correct.10
THE COURT:  Okay.  That's 90 to 21 and 93 to11

07 is granted.12
MR. DINIELLI:  Your Honor, if I may?13
THE COURT:  Do you really want to talk when14

you're winning?15
MR. DINIELLI:  I want to make a point, which16

is that the only reason why the success story witnesses17
are being brought into the courtroom by videotape or by18
live testimony is to tell the jury that the program19
worked for them.  Central to an evaluation of that is20
whether these people are credible.  That is why we21
offered to pay the cost, including Jonathan Hoffman,22
who's in Israel, to bring these people here, put them23
on the stand, for half an hour, 45 minutes, that's it. 24

That would avoid all of the problems with25
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1 these depositions.  It would provide the truth to the
2 jury.  And that's the way we think this should have
3 happened.  And this would avoid everything that we're
4 doing on these depositions today.
5 THE COURT:  Well, Counsel, I didn't, you
6 know, I -- you did videotaped deps.  I never ordered
7 videotaped deps.  Did I order videotaped deps?
8 MR. LI MANDRI:  No, you suggested that's one
9 way to handle this.
10 THE COURT:  And obviously the parties agreed
11 to use videotaped deps.  And they have a -- and you
12 have videotaped deps.  All I'm saying is this should
13 have been done in accordance with the rules.  And these
14 motions should have been made months ago, months ago. 
15 When was the last deposition taken?
16 MR. LI MANDRI:  Probably six months ago.  I
17 don't --
18 THE COURT:  Yeah.  Well the rules say you're
19 supposed to, you're supposed to make the motion within
20 45 days.   I can't order them to come to court now.  Is
21 that what you're asking me to do?  What, what
22 jurisdiction do I have to order somebody to come here
23 from Israel?  I thought the parties agreed that you
24 were doing the videotaped dep because he came from
25 Israel.
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MR. LI MANDRI:  That was my understanding.1
THE COURT:  Oh, wait, page 93.  "Let me give2

you one more exhibit, the only other one I have for3
your deposition today.  The other attorneys may or may4
not have others.  I object to this for lack of5
foundation and context."  And then we go on --6

MR. LI MANDRI:  Apparently that was7
withdrawn, Your Honor.8

THE COURT:  We're on page 93 starting at line9
--10

MR. LI MANDRI:  We withdrew it.11
THE COURT:  Oh, you withdrew 93/08 to 96/25?12
MR. LI MANDRI:  Yes, Your Honor.13
THE COURT:  Okay.  Was that just -- are you14

withdrawing that now or you was that withdrawn already?15
MR. LI MANDRI:  Well my, my, my form says16

that we stipulated to remove it.  I assumed that that17
was in the paperwork filed with the Court.18

THE COURT:  Well it's not because your final19
designation says you're starting at page eight, line 1820
and going to page 98/20.  But now that you told me21
that, that's good.  So that's withdrawn.22

132, page 132/20 to 133/07.  So let's go to23
132/20.  Question, "A mother being protective of her24
son can be a cause of a person being gay?  No."  Is25
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1 this a -- this isn't an expert.  How could that -- how
2 could this person answer that question?
3 MR. LI MANDRI:  I don't know how that -- the
4 context.  And I don't even think I asked that on
5 direct.
6 THE COURT:  I'm reading the question.
7 MR. LI MANDRI:  Is that direct or is that --
8 THE COURT:  That's direct, --
9 MR. LI MANDRI:  -- cross?  No, that's cross.
10 THE COURT:  -- page, page 132, line 20. 
11 Question, "A mother being protective of her son --
12 MR. LI MANDRI:  It's cross and I objected.
13 THE COURT:  Oh, this is cross?
14 MR. KESSLER:  Yeah, Your Honor, this is a
15 question we asked on cross-examination, but it was
16 designated by defendants to be played.
17 THE COURT:  Well I'll withdraw it.  I
18 objected.  I don't know why -- there must be some
19 reason they put some context in there.  I felt that
20 that was relevant --
21 THE COURT:  I'm sorry, I apologize, because
22 the next line -- you know, I get confused with the
23 names, I'm sorry.  It says Mr. LiMandri, objection,
24 misstates the evidence.  All right.  So that's, that's
25 out.

Colloquy 39

MR. LI MANDRI:  Right.1
THE COURT:  But see, you have that included2

on your list.  You wanted to read 132, line two, 133,3
line two to 133, line 25.  So that's where I'm4
confused.  You have start and end on the final5
designation for video witnesses.  So your -- all right,6
in any event, that's withdrawn.7

MR. LI MANDRI:  I apologize, Your Honor.  If8
there was a mistake made, then I'm sorry.9

THE COURT:  Well I'm just looking at your10
list.  Am I reading your list right?11

MR. LI MANDRI:  Well I'm looking too and I12
didn't prepare those.  I had an associate do it.  And I13
don't know if they added that because of something that14
the plaintiffs wanted on cross and they thought that15
somehow followed some of it.  But that's speculation on16
my part. --17

THE COURT:  All right, okay.18
MR. LI MANDRI:  -- I objected at the time and19

I think it's objectionable. --20
THE COURT:  All right.21
MR. LI MANDRI:  -- I'm sorry if the list22

doesn't reflect that.23
THE COURT:  So that's out.  And then the next24

one is -- let me make -- let me -- let's look at your25
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1 list first.  The next one is 135/04 to 135/12.  That is
2 included in your list.  Let's see what it says here. 
3 Question, "Whenever a client discovers on their own
4 about the possible reasons for their homosexuality
5 should be affirmed by the life coach.  If it makes
6 sense to the life coach, I suppose.  But I think the
7 way it makes sense to the life coach is how well the
8 client is resonating with it and if he was able to
9 uncover that on his own.  So, yes."
10 All right.  I'm confused.  Your objection is
11 improper lay opinion.  You asked the question.
12 MR. KESSLER:  Yes, Your Honor.  As, as Mr.
13 Dinielli was saying, this is a unique situation in
14 which we were trying to conduct fact depositions to
15 understand more about the witnesses who we are seeing
16 for the first time.  So what we did in our designations
17 was try and focus only on the portions that would be
18 properly asked during cross-examination.  And we didn't
19 designate anything that was -- that, that would have
20 been improper evidence to the Court.  And that's sort
21 of the basis for our objections here.
22 THE COURT:  Well why did you ask him that
23 question?
24 MR. KESSLER:  Because we were -- Mr. Hoffman
25 purports to be a life coach and we were trying to
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understand his provision of services as part of our1
fact deposition to understand sort of more about his,2
his background and potential bases for questioning at3
trial.  4

I, I -- it was certainly never our intention5
that every question asked and answered by the6
plaintiffs during these depositions would be played by7
the jury -- or to the jury.8

THE COURT:  But I don't -- I mean, you have9
improper lay opinion.  I don't even know what it means10
and I don't even know why it's relevant.11

MR. KESSLER:  Nor do we, Your Honor.12
THE COURT:  All right.  I don't see why that13

should be read to the jury.14
MR. LI MANDRI:  I don't have a problem with15

removing it. --16
THE COURT:  All right.17
MR. LI MANDRI:  -- I would say though, I did18

-- when we first started this, my recollection is,19
because I had done a number of these depositions to20
preserve testimony for trial because I, I started with21
a big firm doing maritime work and we used to have to22
take a lot of depositions of witnesses in port who23
would go out fishing for months at a time.  So we had24
to deal with, so witnesses a lot.25
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1 And I suggested what we do is a discovery
2 deposition first, followed by trial testimony.  That I
3 would ask questions, they would ask questions.  We'd
4 end the discovery depo and then do a trial depo.
5 And, and as I recall, Mr. McCoy said no,
6 we'll just -- you ask your questions and we'll ask our
7 questions.  And I said fine.
8 I'm not saying anybody did anything wrong,
9 but --
10 THE COURT:  I am.
11 MR. LI MANDRI:  -- this whole idea --
12 THE COURT:  I said it.
13 MR. LI MANDRI:  -- I get that.  But at the
14 time I anticipated this problem and the other side
15 didn't want to proceed in that manner, of doing the
16 discovery depo followed by a trial depo, the same
17 witness.  What they suggest to seem more efficient --
18 THE COURT:  I mean, you know, you make it
19 very difficult.  Because again, if you read the rule
20 book, when you do a videotaped deposition you are
21 essentially trying the case.  And if you ask that
22 question in front of the jury, how would I, how would I
23 possibly say no, I'll strike it because it was
24 discovery.  You -- I don't understand that.
25 MR. KESSLER:  Your Honor, I -- so I will say
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that -- 1
THE COURT:  I'm baffled by this.  I don't2

know how you're going to do all these deps.  I'm only3
doing as an example just to show you what -- I mean,4
we'll be here for seven days doing this.5

MR. KESSLER:  No, certainly, Your Honor. 6
Going through these and we're, we're near the end of7
Mr. Hoffman, of our objections to Mr. Hoffman.8

THE COURT:  Yeah, that's what I said.  We'll9
do -- well --10

MR. LI MANDRI:  And he's the longest.11
MR. KESSLER:  And I think that this will12

certainly guide the parties in, in discussing --13
MR. LI MANDRI:  Right.14
MR. KESSLER:  -- how to better trim these15

down.16
THE COURT:  All right.  Page 368, line 18. 17

This looks the same thing to me.  It's discovery. 18
You're asking this witness, "Do you know what a19
representative sample means?  Like for a research20
study?  Right.  I've never done a research study on21
this.  I would like to one day.  I've seen and I've22
read research studies that have clearly proven that23
people can change and benefit from this work.  What are24
they?".  And then he proceeds to give the studies.25
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1 Again, why you would ask him what studies he
2 read is beyond me, and then try to say it's not
3 admissible.  But since you're telling me that you mixed
4 a deposition dep with a videotaped dep, this is not
5 relevant and shouldn't be -- and shouldn't come in. 
6 This person's not qualified to give that type of
7 testimony.  Why we would you even ask him what a
8 representative sample means, I have no idea when we
9 know he's not an expert.
10 So that testimony will be stricken.  Page
11 370, line ten.  And again, now we're getting into
12 websites.  I don't even know where the quest -- where's
13 the question? --
14 MS. BENSMAN:  I'm sorry, Your Honor, --
15 THE COURT:  -- I had this circled in yellow. 
16 You want to strike part of his answer.  You want to
17 start striking in the middle of his answer.  The
18 question goes all the way to -- this is a continuation
19 after a page of colloquy between counsel of what we did
20 before about what he read. --
21 MR. KESSLER:  That's right --
22 THE COURT:  -- Why aren't we striking the
23 whole thing?  Why are we leaving the first three lines
24 or did we mean to strike that whole thing?
25 MR. KESSLER:  No, I mean, Your Honor, so
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again, we were trying to be surgical as we could in our1
objections.  And so we found that these -- this portion2
of the, of the answer on 370 was improper --3

THE COURT:  You know what?  The question --4
and this whole line of inquiry is improper.  So I'm not5
going -- you're not going to do this, where we're going6
to take one line out of a person's answer and leave it. 7
That's not fair to the witness and it's not fair to the8
jury.9

So this whole colloquy from page 368, line10
14, that's not even an answer to a -- Mr. Goldberg told11
-- all right.  On the top of 369, this is your12
question.  "Mr. Goldberg told you -- I'm reading from13
the e-mail that SSA is something that can be treated14
and cured."  Then we have an objection.  Then we have a15
colloquy.  That he should read the -- and now his16
answer, "You want to leave.  So if you read the17
document, I say there's a website that I've looked into18
called narth.com.  It's a scientific research.  There19
is a website that I have looked into called narth.com".20

You want to leave that.  Is that what you're21
telling me?22

MR. KESSLER:  Your Honor, I think frankly the23
entire answer is objectionable.  The, the portion we24
were most concerned with begins "It does scientific25
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1 research into this issue.  And they basically proved
2 that SSA is something that you can never be born with."
3 THE COURT:  Well I'm just asking.  Are you
4 saying that the three or four lines before that are
5 okay?
6 MR. KESSLER:  I -- no --
7 THE COURT:  First of all, let me ask the
8 defendants.  You objected to that question.  Do you
9 want this whole thing stricken?
10 MR. LI MANDRI:  Well either stricken or let
11 it all in.  You can't strike part of an answer.
12 MR. KESSLER:  We're happy to strike it all,
13 Your Honor.
14 THE COURT:  So you know what?  Why don't we
15 just get rid of from page 368, line 14, do you want to
16 leave it to where, "Did Arthur tell you about the NARTH
17 website?"  Do you want the -- do we need the stuff
18 about this?
19 MR. KESSLER:  Your Honor, I would suggest to
20 maybe going down to 372/8.  And then the question will
21 pick up with "What did you hear during that hour call
22 from Dr. Goldberg?".
23 THE COURT:  So we can get rid of all this
24 stuff about research and narth.com and everything else?
25 Do you have any problem with that, Mr.
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LiMandri?1
MR. LI MANDRI:  No, Your Honor.2
THE COURT:  Okay.  So we're getting rid of3

368/18 to 372, line eight.4
MR. KESSLER:  Your Honor, is that 368/14 or5

368/16?  I'm sorry.6
THE COURT:  On your sheet it says 368/18.7
MR. KESSLER:  Yes, I -- sorry, I thought I8

heard you say 368/14.9
THE COURT:  But I, I would -- we can get rid10

of 14, because I don't know why you asked him that11
session.12

MR. KESSLER:  Okay.13
THE COURT:  All right.  So we'll get 368/1414

to 372, line eight.  And then the last objection that15
you have to defendants' deposition designations for16
Hoffman is 441/14 to 441/16.  441/14 says -- well17
that's in the middle of the answer.18

MR. KESSLER:  Your Honor, if we're taking the19
approach of striking the entire line or not, then we20
would, we would begin the objection at 440/19 going21
through 441/19.22

MR. LI MANDRI:  This is one where we think23
it's a proper question and answer.24

THE COURT:  Which one?25
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1 MR. LI MANDRI:  Well the one that --
2 THE COURT:  Line 19?
3 MR. LI MANDRI:  I have 441, line 14 is the
4 one that they objected to originally.  They're going
5 back up.  I have to see what they're talk --
6 THE COURT:  Well because, because what we're
7 doing is here I don't know how you --
8 MR. LI MANDRI:  I mean, he's being asked
9 about -- this is a man who had been pretty much
10 exclusively gay.  He had numerous male partners.  And
11 now he's married to a woman and has children with her. 
12 And he's saying he's sexually satisfied in the
13 relationship with his wife.
14 THE COURT:  Yeah, and that was objected to --
15 MR. LI MANDRI:  And I --
16 THE COURT:  -- because it was leading.  Who's
17 Mr. Wolf?
18 MR. LI MANDRI:  I don't know how you'd ask
19 the question.  I mean, and it's certainly pertinent to
20 show if he's a success story.  I mean, how do you ask a
21 quest -- are you happy?  Again, what does that mean? 
22 So sexually satisfied is more specific.  I mean, what
23 do I ask it negatively, so you're not sexually
24 satisfied with your wife?  
25 I mean, I don't think it's an inappropriate
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question.  It's not leading and say so from everything1
you said, I certainly understand how you are sexually2
satisfied with your wife, right?  That would be3
leading.  But asking someone if they're sexually4
satisfied in the relationship is not, not leading in5
that context.  They -- so they go on to say non-6
responsive.  Apparently, but --7

THE COURT:  So then, so then why do we need8
anything after that?  Why isn't that sufficient?9

MR. LI MANDRI:  Where he says 100 percent?10
THE COURT:  Yeah, why -- what's the rest of11

this?  What's the rest of this?  I'm going to say how 12
-- why does he continue to talk?  There's no question. 13
What was the question that led to that?14

MR. LI MANDRI:  He goes on to explain how he15
-- or why apparently.16

THE COURT:  Well you asked him a yes or no17
question, did you not?18

MR. LI MANDRI:  I did.  But I would have gone19
on to why.  He just saved some time.20

THE COURT:  All right, just cut, cut it after21
that. --22

MR. KESSLER:  Certainly.23
THE COURT:  -- It technically could be24

construed leading, but given what he said before that,25
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1 I'm going to allow that question and answer.  So we're
2 striking page 440, line 22 to page 441, line 19.
3 MR. KESSLER:  Thank you, Your Honor.
4 THE COURT:  Okay?  Let me just write that. 
5 And Mr. -- let me just see here, 100 -- okay, so that's
6 440, line 22, 441, line 19, okay?  Now that takes care
7 of the plaintiffs' objections to defendants' deposition
8 designation, right?
9 MR. KESSLER:  Yes, Your Honor.
10 THE COURT:  Now where's the -- now we get --
11 have the -- 
12 Did you want to enter your appearance on the
13 record?  I know you've been here for a little while
14 already.
15 MR. LAFFEY:  Michael Laffey from the Messina
16 Law Firm, on behalf of the defendants, Your Honor.  I
17 apologize for being late.  I didn't anticipate the
18 traffic.
19 THE COURT:  I know, it's fun getting in here,
20 isn't it?
21 MR. LAFFEY:  Fun is not the word I would use.
22 THE COURT:  Okay.  Now let me find your
23 objections.  All right.  What did I do with your
24 objections to --
25 MR. KESSLER:  Your Honor, I have a copy if it
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would be helpful.1
THE COURT:  I know I had them.  Let me just2

see here.  I have the defendants' objections to3
plaintiffs' exhibits.  Do you have handy, their4
objections to your -- I don't know -- thank you.  Oh, I5
have it -- no, I don't have it.  That's a different6
one.  You guys are killing me with all of this7
paperwork here.8

All right.  Now here's defendants' objections9
to plaintiffs' video designations.  Okay.  163, line 1210
to 166/07.  The question starts, this is after the11
break.  "Before the break you were mentioning that the12
nudity exercise is something that you haven't done with13
your own clients."  Okay.  And it goes up to, "... to14
discuss you with Mr. Hoffman about this."  Why, why is15
not relevant?16

MR. LI MANDRI:  Well again, we're talking17
about what he does as a life coach now as opposed to18
him being a success story witness and telling his own19
story for the defendant.  So if they want to make him a20
quasi-expert and start talking about what life coaches21
do or don't do.  But I, I think we already established22
that that wasn't the purpose of his testimony when we23
struck a large chunk of his testimony response to24
plaintiffs' objection.25
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1 So we'd basically be taking the same position
2 here.  How he does his life coaching really is not
3 relevant as to the purpose for his being deposed as a
4 success story witness.
5 MR. KESSLER:  Your Honor, Mr. Hoffman
6 testifies earlier in the deposition that he found the
7 nudity exercise with Mr. Downing to be helpful, to be
8 beneficial.  And we think it's affects the credibility
9 of that statement, to elicit testimony and suggesting
10 that in his work as a life coach he doesn't engage in
11 that exercise because he believes it to be too risky.
12 MR. LI MANDRI:  He believes it to be too
13 risky because he might get sued.  He thinks it's
14 helpful otherwise to the patient.  He doesn't think
15 it's risky because it's not effective.  It's because of
16 what happened to Mr. Downing.  Now nobody wants to do
17 it.
18 MR. KESSLER:  I, I think --
19 THE COURT:  Did he testify that these
20 exercises with Mr. Downing were helpful?
21 MR. LI MANDRI:  Yes.
22 THE COURT:  Well doesn't that make this
23 section relevant then?  Doesn't this test his
24 credibility?
25 MR. LI MANDRI:  Yeah, if he says it's really
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not helpful to patients because it changed them, then1
it would be relevant.  If he says that it's not helpful2
-- he doesn't say it's not helpful.  He says I don't do3
it because of the legal liability issues.4

THE COURT:  Well if he says that, then5
that's, then that's his explanation.  But I don't see6
that here.  Where does he say that?7

MR. LI MANDRI:  That's what I recall him8
saying.9

THE COURT:  Well maybe he says it somewhere10
else.11

MR. LI MANDRI:  He said in line 25, if I'm12
reading it correctly, "What happened here, being having13
the process and be misunderstood and misaligned, and14
they get into trouble for it."  That's what he's15
referring to.16

THE COURT:  Oh, okay.17
MR. KESSLER:  Your Honor, I think it's -- in18

terms of credibility, that's -- the jury can certainly19
decide whether Mr. Hoffman's --20

THE COURT:  Yeah.21
MR. KESSLER:  -- understanding.22
THE COURT:  Yeah, I'll allow that.  And only23

because he had indicated that it was hel -- that that24
type of therapy was helpful to him.  I don't have that25
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1 in front of me, but if that's the proffer, if there's
2 testimony where he says that, then I'll allow this.  If
3 he doesn't say that in his deposition, then I think the
4 defendant's correct that you're now trying to do what
5 you had me not do a few minutes ago.
6 But if he does represent in the dep in his
7 testimony that that exercise was helpful to him, then
8 I'm going to allow it, because that does raise a
9 question that I think the jury can consider.
10 335 --
11 MR. KESSLER:  Your Honor, just to be, maybe
12 to be a little more efficient, we actually withdrew the
13 next four sections in our meet and confers previously
14 with the defendants, and we are also withdrawing the
15 next one.  So from 335/23, that designation --
16 THE COURT:  Okay.
17 MR. KESSLER:  -- down to the designation that
18 goes from 338/05 to 338/12.
19 THE COURT:  You're with -- you're agreeing
20 all of those can be taken out.
21 MR. KESSLER:  Yeah, we, we've already cut
22 some of them.  And we'll agree to withdraw --
23 THE COURT:  Okay.
24 MR. KESSLER:  -- the next.  
25 THE COURT:  So then we're up to 338/22.
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MR. KESSLER:  Your Honor, the next series of1
designations and objections down through -- ending2
345/18 deal with a man named Josh Chadwick (phonetic).3

THE COURT:  Yes.4
MR. KESSLER:  This is a person who is5

familiar to plaintiff, Michael Ferguson and to Jonathan6
Hoffman.  The series of questions and answers detail7
Mr. Hoffman's relationship with Josh Chadwick, which8
included a sexual relationship.  And we believe it's9
directly relevant to Mr. Hoffman's credibility as a10
reported success story.11

THE COURT:  Well particularly since he's 10012
percent satisfied.  Why is it irrelevant?13

MR. LI MANDRI:  Well it probably isn't.  But14
that point of view you get into issues of probativity15
versus prejudice and, and the relevancy of the issue. 16
But he said he was completely absent from any17
homosexual sex for a couple of years before he got18
married or -- I forget the time frame.  But it was --19
at least up to the time of his deposition he had been20
faithful to his wife and he hadn't had sex with any21
man.22

This was during the period of time -- and,23
you know, my clients will say and Hoffman says it's two24
steps forward and one step back.  People do make25
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1 mistakes and they move forward and improve and learn
2 from them.  That was such an incident.  It's not
3 irrelevant really in that sense.  The question is how
4 pertinent is it and is it a undue waste of time to be
5 going into those types of issues.
6 THE COURT:  Well I think based on what Mr.
7 Hoffman is being called or the purpose that he's being
8 called for, as a success story, I believe that's what
9 he's being called as, then I think it is relevant.  And
10 I think, and I think, again, in a general trial setting
11 there may be an issue of prejudice and whether or not
12 substantially outweighs the probative value.
13 In this scenario it's not because the issue
14 of, of homosexuality is what the -- is not what the
15 case is about, but is a central issue in the case.  So
16 I don't see how it's prejudicial to Mr. Hoffman if he
17 has to testify about what he did or did not do with,
18 with Josh.  And I think it's up to the jury to assess
19 whether or not it affects his credibility.
20 So I don't -- I think that in the scenario of
21 this case I'm going to allow it.  And that takes us
22 down to 345/18?
23 MR. KESSLER:  It takes us down to 346/17.
24 THE COURT:  Okay.
25 MR. KESSLER:  And the next, again, Your
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Honor, the next two designations and objections again,1
deal with Mr. Hoffman's sexual activity with men.  And2
we believe it's relevant as the Court's already noted.3

THE COURT:  That's 347/24?4
MR. KESSLER:  That's, yeah, that's 346/17 to5

346/25 and 347/24 to 348/25.6
THE COURT:  This is all about -- this is7

still with Josh Chadwick.8
MR. KESSLER:  This is -- correct, this is9

about Josh Chadwick. --10
THE COURT:  Okay.11
MR. KESSLER:  -- And more generally their 12

--13
THE COURT:  All right.14
MR. KESSLER:  -- Mr. Hoffman's slip-ups and15

what he means by that.16
THE COURT:  Okay.  And the same thing with17

351, it's the same?18
MR. KESSLER:  That's correct, Your Honor.19
MR. LI MANDRI:  Again, you start getting into20

-- now I don't know how long they go on with this.  But21
is it cumulative at some point or undue consumption of22
time.  Once they've made the point, you don't need to23
beat it to death.24

THE COURT:  No, but on 351 now they bring up25
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1 since he's been married.  So they give it a -- "You
2 told Josh that you screwed up sometimes and make
3 mistakes."  I think that's, that's not cumulative. 
4 That's a little different.  So I'm going, I'm going to
5 allow that.
6 So now we're up to 358/02?  Okay.  This is
7 with -- again, talking about his change efforts.
8 MR. KESSLER:  That's correct, Your Honor.
9 THE COURT:  Why, why is that irrelevant?
10 MR. LI MANDRI:  It's not.
11 THE COURT:  Okay.  So that will be allowed. 
12 400/05.  This is someone who staffed -- and again, I
13 don't understand.  Why is this irrelevant?
14 MR. LI MANDRI:  Well he's not saying that he
15 slipped up, you know, so --
16 THE COURT:  Don't you think that's up to the
17 jury to decide, what some of the answers to these
18 questions here?  Do they have to acc -- I mean, look at
19 this line of questioning.  And again, you know, I don't
20 know what these definitions of these terms are going to
21 be throughout the trial.  But I think the jury has a
22 right to determine what that means.  When you talk
23 about cuddling and heavy touch.  I don't see that it's
24 irrelevant.  So I'm going to allow that.
25 Now we go to 402/9 to 11, two lines, what is
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-- how long did it take for you to -- what does that1
mean?  That's not really a -- did he answer that?  "How2
long did it take for you to lose your naivety and learn3
the truth about sexual orientation change efforts?"  He4
says the word "truth", then there's an objection.  And5
he says, "Go ahead, try to answer it, sure, if you6
can." 7

MR. LI MANDRI:  As I read it now I still8
don't know what it means.9

MR. KESSLER:  Your Honor, I -- it's a common10
theme for many of the defendants' success stories, that11
once they become involved in the program they gain a12
better understanding of what the "work" truly is as13
compared to what they thought it was or what it was14
advertised.  15

And we believe that that's directly relevant16
to plaintiffs' claims that once they begin the program17
they learn that the work that they signed up for is not18
the actual work they're expected to do with the results19
that they can actually achieve.20

MR. LI MANDRI:  The objection is vague and21
ambiguous because that's not what he asked.  I22
understand that's what he --23

THE COURT:  Yeah, you asked him how long did24
it take you to learn the truth about -- I don't know --25
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1 what does that mean, what's the tru -- I mean, what are
2 you --
3 MR. KESSLER:  Your Honor, I think one way to
4 solve this would be if we, if we cut from four to nine
5 through four to 22 and began with "What helped you
6 realize, was there anything that you heard or saw that
7 helped you realize ... which is maybe a more specific
8 question.
9 THE COURT:  Well that's a better question,
10 yes.  I would cut -- yeah, I would -- I don't see why
11 we need this -- anything from nine through 22.  Nine
12 through 22 should come out.
13 MR. KESSLER:  Absolutely.
14 THE COURT:  And pick up with the question at
15 23.  Line 23 on the bottom of 402, there's no objection
16 to that question.  And that's a more -- and that's a
17 better question.
18 And then the last one is 424/16.  You want to
19 read that.  
20 You're objecting to that?  You don't want
21 that in there, Counsel?
22 MR. LI MANDRI:  I'm sorry, I --
23 THE COURT:  Page 424, line 16 through 425/25.
24 MR. LI MANDRI:  I'll withdraw that objection.
25 THE COURT:  So that can stay in, okay.  So
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that takes care of Hoffman.1
MR. KESSLER:  Thank you, Your Honor.  I hope2

that that will allow us to get a better understanding3
of what testimony is appropriate and not appropriate.4

THE COURT:  I chastised counsel earlier to5
not opening up our rule book, which says what you're6
supposed to videotaped depositions.  This was supposed7
to be done within 45 days of the completion of the8
deposition under 4:14-9.  9

And just for emphasis, while you're looking10
at our rules, look at Mellwig, M-E-L-L-W-I-G versus11
Kebalo, 264 N.J. Super. 168, certif. denied 134 N.J.12
478 (1993).  Because I could just very well refuse to13
rule on any objections at this stage.14

All right.  So now you know how to edit15
Hoffman.  Let's talk about the exhibits.  What exhibits16
do you expect that the Court can rule on today?17

MR. LI MANDRI:  From the Defense perspective18
the ones that we find most objectionable would be all19
of the supporting documentation with respect to Mr.20
Goldberg's conviction.21

Our understanding of the appropriate way to22
handle that in light of the Court's ruling is you can23
state typically what the conviction was and the date,24
although we ask, given the fact that one of them was25
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1 for mail fraud, and it was the word "fraud" in it.  And
2 we cited authority that it's appropriate to just say he
3 was convicted of a crime.  That's the way the form jury
4 instruction reads, without specifying the underlying
5 crime.
6 But the plaintiffs have listed a lot of
7 documentation of what the charges and allegations and
8 such were that go well beyond certainly the actual
9 conviction and the date, and well beyond what the
10 actual plea agreement was, which was quite limited in
11 light of the allegations.  And that's reflected in the
12 sentence, which was not lengthy.  And the Court of
13 Appeal overturned any restitution because they said
14 there were no financial victims.
15 So we should not have to try a case that was
16 never tried and --
17 THE COURT:  All right.  Well let's --
18 MR. LI MANDRI:  -- 25 years ago.
19 THE COURT:  -- well let's, let's address the
20 exhibits.
21 MR. LI MANDRI:  The exhibits that deal with
22 the conviction, there's a number of them.
23 THE COURT:  I know, but let's deal with them. 
24 It's -- I'm not going to do it in general.
25 MS. BENSMAN:  Your Honor, may I, may I make
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one comment?  Because we're planning to call Mr.1
Goldberg in our case, we were in a somewhat questioning2
position about how to handle what exhibits to use with3
him, and out of an abundance of caution we identified4
essentially the large number of documents that we might5
potentially use because Mr. Goldberg would be a hostile6
witness.  7

It's not as if we can really predict how he8
might answer certain questions.  And so there are more9
documents listed than we probably will end up using,10
depending on how he answers certain questions.11

One of the areas where we don't know what he12
will say is what he will say about his conviction. 13
There are some things he said in an e-mail to Sheldon14
Bruck.  There's some things that he says on the JONAH15
website today.16

But we don't control him and we don't know17
what he'll say on the stand.  So we identified18
materials that have information about that topic.19

THE COURT:  Okay.  Well --20
MR. LI MANDRI:  The question is --21
THE COURT:  -- counsel appears to have a22

general objection to some of the documents, regardless23
of his testimony, so let's find out what the documents24
are --25
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1 MR. LI MANDRI:  Sure.  But it makes it --
2 THE COURT:  -- and we'll all address it.
3 MR. LI MANDRI:  -- easy if, if the Court were
4 to rule that you only get to say that he was convicted
5 of a crime and what the year was.
6 THE COURT:  Well I can't possibly say that
7 because I've seen some exhibits that are relevant --
8 MR. LI MANDRI:  Well that's --
9 THE COURT:  -- and they mention -- I don't
10 know what exhibits you're, you're referring to. --
11 MR. LI MANDRI:  Well but it's, it's, it's --
12 THE COURT:  -- So let's talk about the
13 exhibits. --
14 MR. LI MANDRI:  Okay.  But -- 
15 THE COURT:  -- I can't -- I'm not going to
16 rule in a vacuum.
17 MR. LI MANDRI:  Well it's your discretion to
18 say that it doesn't matter what other documents may
19 exist, even the actual charge or the, the plea
20 agreement.
21 THE COURT:  I've already ruled on that.
22 MR. LI MANDRI:  But you've ruled that they
23 can bring out he had a felony conviction.  I'm asking
24 you to sanitize it.  And we cited authority that it's
25 appropriate, particularly when it uses the same type of
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language in the conviction that may be at issue in, in1
this particular case.  It's highly prejudicial to say2
he was convicted of fraud.  And then he's got to3
describe it wasn't anything like what's at issue in4
this case.  5

So I'm asking the Court to not have to deal6
with any of that and just say they can say -- and7
that's what the jury instruction says, that he was8
convicted of a crime and the year and nothing further. 9
Then you don't have to get into all of his attempts to10
address the issue.  And people have asked him about it11
and his understanding of, of, of what it was at that12
time that he pled to it.  13

He would have to get into that prior case. 14
And it's going to be time consuming and highly, highly15
prejudicial, which would outweigh any, any probativity,16
given the facts in this case.  Again, it's a 25-year-17
old conviction.  18

So just -- what our (sic) asking the Court to19
say is they can say, and that's what the form jury20
instruction says, you were convicted of a crime, not21
specify what it was or go into any details, regardless22
of any of the documents.23

MS. BENSMAN:  Your Honor, if I may, I believe24
you already ruled on this in denying motion in limine25
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1 number seven a few weeks ago.  But separately, this
2 case is unique in an important respect from all of the
3 criminal cases the defendants cite.  And I note that
4 the one civil case that cited expressly said that
5 there's no case in New Jersey holding that in a civil
6 case a criminal conviction must be sanitized.
7 But separately and apart from that, Mr.
8 Goldberg, through his affirmative acts, has woven his
9 criminal past into facts in this case.  He discussed it
10 with Sheldon Bruck.  He put it on the JONAH website. 
11 He concealed it from the organization from which he
12 sought certification.  And it's become inextricably
13 intertwined with the facts in this case through his own
14 actions.  
15 It's not like he, you know, caused a car
16 accident ten years ago that has nothing to do with
17 anything.  This is something that he has made relevant
18 through his own actions.  And it is very difficult for
19 us to understand how Mr. LiMandri proposes to totally
20 sanitize it, and what the testimony is and the evidence
21 is, that he would have the Court totally exclude -- and
22 what pieces of Mr. Goldberg's story and Sheldon Bruck's
23 story, he would have the Court snip out from their
24 testimonies.
25 MR. LI MANDRI:  Well first of all, he didn't
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introduce anything.  Sheldon Bruck was given1
information or found information about the felony2
conviction -- I believe he was given it and then3
confronted Mr. Goldberg with it.  So Mr. Goldberg4
wasn't trying to raise the issue.  He was trying to5
explain it when it was brought to his attention in, in6
a, in a very confrontational way.  7

He just wrote to Mr. Bruck, saying how are8
you doing after he left the program.  Mr. Goldberg9
didn't even know he left the program.  He said how are10
you doing.  And he came back and he said by the way, I11
know you're a convicted felon and blah-blah-blah-blah,12
and said a bunch of stuff which was not part of the13
conviction.  Mr. Goldberg wrote back.14

Those are the kinds of things -- I don't see15
how that's -- when they say it's interwoven in this16
case, it's only interwoven because one of the17
plaintiffs sought to inject it at the time.  Again --18

MS. BENSMAN:  Ms. -- I'm sorry.19
MR. LI MANDRI:  -- it's highly prejudicial. 20

The Court ruled the felony conviction is admissible. 21
It didn't say you could try a case that was never tried22
here 25 years later.23

THE COURT:  Okay.  Again, what are -- again,24
let me ask a simple question. --25
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1 MR. LI MANDRI:  Okay.
2 THE COURT:  -- What are the documents we're
3 referencing?  I cannot rule in a vacuum.
4 MR. LI MANDRI:  The first one is exhibit 320
5 -- what -- 324.  It is the -- Mr. Goldberg's statement
6 at the time about what --
7 THE COURT:  324?
8 MR. LI MANDRI:  Yes, Your Honor.
9 THE COURT:  Okay.
10 MR. LI MANDRI:  Plaintiffs' 324.  Sorry.
11 THE COURT:  Wait a minute.  I'm having
12 internet problems.
13 MR. LI MANDRI:  And there's also 320, 324 and
14 325 actually are the three.  320 was a New Jersey
15 Supreme Court case.  I don't think that it's
16 appropriate for any witness to be asking to comment on
17 a, on a published or unpublished case.
18 THE COURT:  All right.  Let's start with 324. 
19 324 is a factual basis for the plea.  Why do we need
20 that?
21 MS. BENSMAN:  First, Your Honor, this is Mr.
22 Goldberg's own signed statement.  And --
23 THE COURT:  I -- listen, let's cut to the
24 chase.  It's a direct question.  Why do we need that?
25 MS. BENSMAN:  In the event --
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THE COURT:  I know what it is.  I can read1
it.2

MS. BENSMAN:  In the event that Mr. Goldberg3
says something that is contradicted by this document,4
this is --5

THE COURT:  What are you, what are you going6
to ask him that's going to be contradicted by this7
document?  What, what do you intend to do with this8
conviction?  Other than asking him does he have a9
felony conviction, what, what is it your intent to do10
with this?11

MS. BENSMAN:  Your Honor, we believe that it12
is also probative and important for the jury to know,13
not just that it was a felony conviction, but that he14
was convicted of three counts of mail fraud and one15
count of conspiracy to defraud the United States.  We16
intend to ask him about that.17

But in the event that he, in his answer,18
offers additional and incorrect information about the19
underlying facts, we are prepared to confront him with20
documents that contain his own statements about those21
facts.22

THE COURT:  So you want to ask him is it, is23
it correct that you were convicted of three counts of24
mail fraud and one count of what?25



Argument - Bensman 70

1 MS. BENSMAN:  Of conspiracy to defraud the
2 United States.
3 THE COURT:  And that's what the convictions
4 are.
5 MS. BENSMAN:  That's right, Your Honor.
6 THE COURT:  So if he, if he acknowledges
7 that, that's the end of it.
8 MS. BENSMAN:  Yes, Your Honor.
9 THE COURT:  Okay.  Why is that permit -- why
10 is that not permitted?
11 MR. LI MANDRI:  Because first of all, it's an
12 entirely different kind of fraud.  It's not consumer
13 fraud.  He pled to recklessness that dealt with two --
14 THE COURT:  It's not being admitted and the
15 jury will be told that it's -- they cannot use this
16 conviction to, in any manner, that it would form his
17 character or that he would have a propensity to do
18 this.  You can get that corrective charge.  That's not
19 what they're using it for.  And they cannot use it for
20 that.  And they cannot comment on that.  And they can't
21 get up in their summation and say he did it once
22 before; therefore, he's doing it again.
23 But I don't see why they don't have the right
24 to ask him were you not convicted of three counts of
25 mail fraud and one count of conspiracy to defraud the
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U.S.  I'm not going to tell Mr. Goldberg how to answer1
that question, but it will be under oath.  And if he2
says yes, that's the end of the discussion.  They don't3
get to go into the facts of the case.4

MR. LI MANDRI:  I understand that and, and I5
appreciate the Court --6

THE COURT:  But I'm not going --7
MR. LI MANDRI:  -- addressing it in this way. 8

And obviously people say yes to that because it's the9
truth.10

THE COURT:  Well then that ends it.11
MR. LI MANDRI:  But because it's a fraud I'd12

like to --13
THE COURT:  Well you can do --14
MR. LI MANDRI:  -- there is where --15
THE COURT:  -- whatever you want with it,16

okay?  My instructions to the plaintiffs are you can17
ask that question.  And if answers yes, the inquiry is18
closed. 19

You want to bring it up on redirect, that's20
your business. --21

MR. LI MANDRI:  Well I'm not going to --22
THE COURT:  -- Their instructions are very23

simple.  If he answers yes to that question, that's the24
end of it, no documents about his conviction comes in.25
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1 MR. LI MANDRI:  Okay.  And no e-mails going
2 back and forth accusing him of things, but --
3 THE COURT:  I don't know about that.  I don't
4 know what's in the e-mails.  We'll get to it.  I'll
5 look at the document now.  I can't rule in a vacuum.
6 In other words, if there's e-mails in which
7 there's a discussion about the conviction and he denies
8 it, I can't tell you that I'm not going to allow it.  I
9 don't know what -- well let's look at the e-mails.
10 MS. BENSMAN:  Your Honor, --
11 MR. LI MANDRI:  He doesn't --
12 MS. BENSMAN:  -- I have it to hand up.
13 THE COURT:  Well what's the document? --
14 MR. LI MANDRI:  He doesn't deny it.
15 THE COURT:  -- I have this little computer
16 you gave me.  What, what exhibit is it?
17 MS. BENSMAN:  I apologize.  I forgot to write
18 down the exhibit number.
19 THE COURT:  What exhibit is it?  Do we know
20 what the exhibit number is?
21 MR. LI MANDRI:  Well we'll stipulate to the
22 conviction.  We're not going to ask any follow-up
23 questions.
24 THE COURT:  No, what I need to know what is
25 the exhibit for the e-mail that you're objecting to, so
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I can look at it and see if I can rule on --1
MR. LI MANDRI:  Okay.2
THE COURT:  -- it ahead of time or not.3
MR. LI MANDRI:  I believe I, I believe I have4

it because I think they reproduced it last night.5
Where are those exhibits that you just asked6

about?  Do you have those?7
THE COURT:  We started this by you telling me8

you want me to exclude any exhibit that references his9
conviction.10

MR. LI MANDRI:  Correct.11
THE COURT:  Well what are they?12
MR. LI MANDRI:  There's one with Sheldon,13

Sheldon Bruck.14
(The Defense attorneys confer)15

MS. BENSMAN:  Your Honor, I apologize.  I do16
have a physical copy.  And we're trying to figure out17
what the number is.  But we can at least look at the18
substance of the documents.19

THE COURT:  Yeah, well that doesn't help me20
because the record needs to know what exhibit number it21
is.22

MR. LI MANDRI:  It's P-420.23
THE COURT:  420?  I don't have a 420.24
MR. LI MANDRI:  I can give you our copy, Your25
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1 Honor, if you would like.
2 THE COURT:  Well I don't have it on the
3 defendants' objections to their exhibits.  Your last
4 one is 404.
5 MR. LI MANDRI:  They just produced this one
6 last night.  But it is on the list on a different
7 number.  I've seen it before.  They reproduced it.  I
8 don't know why.  But I've seen this e-mail exchange.
9 THE COURT:  You guy -- I'm telling you,
10 you're killing me.
11 MR. LI MANDRI:  I know, me too, Your Honor. 
12 I'm getting -- changing the exhibit list every other
13 day.
14 THE CLERK:  What's that, 420 (Indiscernible)?
15 THE COURT:  Wait a minute, you've added --
16 THE CLERK:  (Indiscernible) today.
17 THE COURT:  -- you gave my court clerk this
18 morning -- what is this, what did you add?
19 MS. BENSMAN:  Your Honor, we added a small
20 number of additional --
21 THE COURT:  A small number?  You went from
22 404 to 423.
23 MR. LI MANDRI:  Obviously we're objecting,
24 but regardless.  But this one is --
25 THE COURT:  Why are, why are we doing this on
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the date of trial when we've had years to prepare for1
this case?  So what number is this?  This is now 420,2
which I don't even have in this little box you gave me.3

MR. LI MANDRI:  Let me give you what I was4
given.  This --5

THE COURT:  Here, I have it here.  My court6
clerk just gave it to me.7

MR. LI MANDRI:  I'll represent this is8
somewhere listed as another exhibit number because9
I've, I've seen it.10

THE COURT:  Well if it was -- I don't think11
so, because if it was listed as a different exhibit12
number, I don't think they would make it 420.13

All right.  So 420 is an e-mail from14
jonahhelp@aol.com to autodude -- who the hell is Auto15
Dude?16

MR. LI MANDRI:  Sheldon Bruck.17
MS. BENSMAN:  Audo Dude is Sheldon.18
THE COURT:  autodude18@aol.com.  This is from19

November 20, 2010.  Where's the e-mail that Sheldon20
sent him?21

MS. BENSMAN:  Your Honor, if you turn to the22
second page you should see in Mr. Goldberg's e-mail a23
paragraph that begins, "Which of course, brings us to24
the last point of the e-mail".25
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1 THE COURT:  Well it starts with --
2 MR. LI MANDRI:  May I approach and give you
3 my --
4 THE COURT:  It starts with "Dear Arthur, this
5 is November 20 --
6 MR. LI MANDRI:  Yes, that's what --
7 MS. BENSMAN:  Yes, that's -- right.
8 MR. LI MANDRI:  -- it launches it.
9 MS. BENSMAN:  That's Mr. Bruck's e-mail.  And
10 just above it is a paragraph from Mr. Goldberg that
11 begins, "Which of course, brings us to the last point
12 of your e-mail".  In that paragraph Mr. Goldberg
13 addresses the subject of his conviction and directs
14 Sheldon to a page on the JONAH website where there are
15 additional statements made about Mr. Goldberg's
16 criminal past.
17 MR. LI MANDRI:  Which was prompted by Mr.
18 Bruck in his e-mail, launching into a diatribe with a
19 lot of false facts, including Mr. Goldberg being fined
20 $100,000 and sentenced to 18 months in prison.
21 THE COURT:  All right, all right, wait.  Can
22 I, can I look at this please?
23 MR. LI MANDRI:  Yes, Your Honor.
24 THE COURT:  "Dear Arthur, I am currently 18 
25 --
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MR. LI MANDRI:  Yeah, this was after he left1
the program, Your Honor.2

THE COURT:  This is after he left the3
program.4

MR. LI MANDRI:  Yes, after he left the5
program.6

THE COURT:  "A few months ago I stumbled upon7
some news."  Okay.  The statement that's on the JONAH8
website that's referenced in Mr. Goldberg's response?9

MR. LI MANDRI:  Yes.10
THE COURT:  How long had that statement been11

on the website?  Has that been there for awhile?12
MR. LI MANDRI:  Well I believe it went up13

after the plaintiffs left, when he was accused of this. 14
I have to check the exact date.  But it was done in15
response to the false accusations made by Mr. Bruck and16
others.  That was -- my understanding was after they17
left the program.  I'd have to check it out.18

But regardless, they're saying that he was19
fined $100,000 and sentenced to 18 months in prison. 20
That was all overturned on appeal.  He was not fined21
anything because there was no financial victims that22
were investors.  And the prison sentence was six months23
I think and six months in a halfway house.24

THE COURT:  What do, what do we need this e-25
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1 mail for?
2 MS. BENSMAN:  Your Honor, we're happy to
3 abide by the direction that you gave us earlier. --
4 THE COURT:  Okay.
5 MS. BENSMAN:  -- This is an e-mail that we
6 could redact as to the --
7 THE COURT:  Yeah, I mean, I --
8 MS. BENSMAN:  -- discussion of the underlying
9 facts.
10 THE COURT:  -- don't, I mean, I don't think
11 what -- he, he came across something, if it's not
12 accurate, I don't think it's appropriate that it be
13 used.  Are you suggesting that somehow what's on the
14 JONAH website inaccurate about --
15 MS. BENSMAN:  We believe that it is not
16 entirely accurate, Your Honor.
17 THE COURT:  All right.  Well I guess you can
18 ask Mr. Goldberg about that.  That's his website.
19 MR. LI MANDRI:  It was only posted in
20 response to these types of complaints that were
21 circulating.
22 THE COURT:  Counsel, how do you want me to
23 handle this?  If it's on their website, then they can
24 use it.
25 MR. LI MANDRI:  Well there's lots of stuff on
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the website they're going to object to.1
THE COURT:  I know.  Well they can use2

anything on his website if it's relevant.3
MR. LI MANDRI:  Okay.  We got a lot of4

scientific studies too that are cited --5
THE COURT:  If it's relevant I said.  What,6

what is it -- what, what more do you need than what I7
just said?  If he admits to that question, what, what8
more do you need?  What other documents would you use 9
-- here's the scenario.  Mr. Goldberg, isn't it a fact10
that you were convicted of three counts of mail fraud11
and one count of conspiracy to defraud the United12
States, which is a felony conviction?  Yes.  Okay. 13
What documents do you need after that?14

MS. BENSMAN:  Your Honor, none with Mr.15
Goldberg.  And if I'm understanding you correctly, then16
with respect to Mr. Bruck, we can use this e-mail in17
redacted form.18

THE COURT:  Yeah, take that stuff out about19
the conviction.20

MS. BENSMAN:  Yes, Your Honor.21
THE COURT:  I mean, if you think there's22

something in that e-mail -- I'm not ruling that23
anything is admissible other than the question I just24
said.  I don't know what you want me to do with these25
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1 exhibits today.  I'm not going to rule on
2 admissibility.  I know there's a lot of objections to
3 exhibits, but you can't object to an exhibit being
4 marked.  It's got to be marked for a reviewing court.
5 MR. LI MANDRI:  I understand, but I do think
6 it's helpful.  We got the guidance we need.  I don't
7 want stuff going in opening statement other than that.
8 --
9 THE COURT:  Okay.
10 MR. LI MANDRI:  -- We need to know that.  And
11 I need to know how to address in an opening.  And I'm
12 going to assume, unless we open the door to something,
13 which I don't intend to do, that none of that stuff
14 will be relevant.  But I realize you need to see the
15 contents.
16 THE COURT:  Okay.
17 MR. LI MANDRI:  Thank you.
18 THE COURT:  So you really haven't had a
19 chance to look at these new exhibits.
20 MR. LI MANDRI:  We -- no, I haven't.  We, we
21 did -- I will say we skimmed them and I had people
22 helping me.  But I haven't had a chance to studiously
23 go through them, no.
24 THE COURT:  Okay, all right.  So as far as
25 the conviction goes, Mr. Goldberg answers yes to that
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question or however counsel wants to phrase that1
question, there are no documents necessary for the2
conviction.  Is that correct?3

MR. LI MANDRI:  Yes, one, one clarification?4
THE COURT:  I'm not asking you.  I'm asking5

them.6
MR. LI MANDRI:  I'm sorry.7
MS. BENSMAN:  Yes, Your Honor, we understand.8
MR. LI MANDRI:  I've got one point of9

clarification. --10
THE COURT:  Yes.11
MR. LI MANDRI:  -- The only question I would12

ask if it's not encompassed in their question is when13
did that conviction occur.14

THE COURT:  You can do that.15
MR. LI MANDRI:  And that's not opening the16

door I don't think.17
THE COURT:  If they're not going to do it,18

you have the right on cross to get up and ask him that. 19
Of course --20

MR. LI MANDRI:  I'm just going --21
THE COURT:  -- the jury has a right to know22

how long ago it was.23
MR. LI MANDRI:  I don't want to open the door24

to anything else, so that's --25
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1 THE COURT:  Well you're not opening the door
2 by asking him how long ago it was.
3 MR. LI MANDRI:  I got it.  I just didn't want
4 to --
5 THE COURT:  I don't want to tell counsel how
6 to try their case.  I assume they're going to ask, in
7 19 so and so were you not convicted of, but I'll leave
8 it up to them.
9 MR. LI MANDRI:  Right.
10 THE COURT:  You certainly have the right --
11 the jury has a right to know the time frame.
12 MR. LI MANDRI:  Thank you.
13 THE COURT:  Okay.  What else?
14 MR. LI MANDRI:  The only other --
15 THE COURT:  And you --
16 MR. LI MANDRI:  -- large group of exhibits --
17 and this has been touched on before.  And I understood
18 the Court said it would reserve on some of these
19 things.  But it came up in motions in limine, and so
20 you may want to just wait until the issues come up at
21 trial.
22 But we still do have a fundamental
23 disagreement.  And I don't want to anger the Court
24 because I think you already ruled on this.  But --
25 THE COURT:  You're not -- don't worry about

Argument - LiMandri 83

it.  You're not going to anger the Court.  It's your1
case.2

MR. LI MANDRI:  Okay, thank you.  There's a3
lot, a lot of the exhibits are documents that the4
plaintiffs never saw.  Most of them, again, are5
Listserv e-mails when they were not on the Listserv. 6
And it's our understanding of the law and the New7
Jersey Supreme Court has said in order for a8
misrepresentation to be relevant it has to be material9
to the transaction as an inducement to enter into it. 10
And that usually means -- it always means the plaintiff11
has to be aware of it or else it's not an inducement. 12
It can provide causation.  It can't provide damages.13

I just -- again, most of the e-mails that14
they've listed as exhibits, and we're talking thousands15
of pages, are documents that the plaintiffs never16
actually claim they saw or were aware of.17

Now I get it.  They need to know the website,18
any advertisements, any correspondence with the19
plaintiffs, and there's probably hundreds of pages, if20
not thousands pages of e-mails that would fit within21
all of that.  But there are thousands more, we produced22
25,000 documents, most of which were Listserv e-mails23
that the plaintiffs never would have seen because it24
was either before or after.  There were only two25
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1 plaintiffs on the Listserv for I think less than two
2 years.
3 And we feel that it's a horrendous waste of
4 time to have to be going through all of those
5 communications and others that the plaintiffs never
6 claim that they were ever aware of or saw.  Other than
7 Chaim Levin saying well I think I looked at some
8 archive stuff, but he can't point to anything in
9 particular and who could when you're talking about
10 thousands of e-mails sent to other people?
11 So we, we have an ongoing objection.  And
12 that's going to make everybody's task a lot harder if
13 that comes in.  But I will tell the Court most of it is
14 variations on a theme of, of Elaine Berk talking about
15 the foundation for JONAH's belief system.  And the word
16 "disorder" comes up a lot, usually in reference to the
17 Torah or other religious beliefs or statements made in
18 the same e-mail, but not always.
19 Again, they specifically say we don't call
20 homosexuality an illness that needs to be cured.  We
21 call it a disorder for these reasons.  Those types of
22 things come up over and over and over again.  And most
23 all of them, if not all of them were at a time before
24 or after the plaintiffs were on the Listserv.
25 So that's the other big, big category of
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documents.  The other stuff is more individual or1
listed in its analysis and I think less significant in2
most respects.  But that category is going to continue3
to be an issue.  And so I just wanted to raise it at4
this point rather than making 100 objections at, at, at5
trial on documents that really such much the same6
thing, variations on a theme over and over.7

THE COURT:  Well isn't that the problem, the8
interpretation of what the theme is?  Isn't that up to9
the jury to decide?  Didn't I --10

MR. LI MANDRI:  It's going to really --11
THE COURT:  -- didn't I say that when we had12

the in limine motion?13
MR. LI MANDRI:  But what about our, our14

statement as a matter of law it's irrelevant --15
THE COURT:  I don't think that they have to16

be induced by the statement.  But we'll -- we can visit17
that again.  But I think that that's an over-broad18
categorization of the Consumer Fraud Act.  It's a --19

MR. LI MANDRI:  They don't need to be --20
THE COURT:  -- if it's a representation --21
MR. LI MANDRI:  -- even be aware of it.22
THE COURT:  -- if it's a material23

misrepresentation made, I believe that, in and of24
itself, violates the Consumer Fraud action.  I thought25
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1 I said that.  I thought we determined that when we
2 argued the in limine motion.
3 MR. LI MANDRI:  Regardless of whether the
4 plaintiffs were ever aware of it.
5 THE COURT:  I think so.  But --
6 MR. LI MANDRI:  There's no law that says
7 that, that we have seen it.  There is law that says the
8 opposite.
9 THE COURT:  What's the plaintiffs' position? 
10 I have your -- you did respond.
11 MR. KESSLER:  Yes, Your Honor, a few things. 
12 One, I think you're right that it is not necessary that
13 the plaintiffs certify that they saw every document
14 that comes into evidence that relates to
15 misrepresentation.
16 In their motion in limine the defendants
17 sought to bar these documents as a class.  We think
18 that they're essentially doing the same thing now to a
19 smaller class, which is all of the Listserv documents
20 that the plaintiffs have designated as potential
21 exhibits.
22 As Ms. Bensman said, we are in a somewhat
23 unique position, having contemplated calling several of
24 the defendants and their witnesses in our case-in-
25 chief.  And in an abundance of caution we designated
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every exhibit that we think we may use with them.  1
Also as the defendant noted, Mr. Levin2

certified in the motion in limine, in response to the3
defendants' motion in limine, that he was able to and4
did log onto the Listserv and reviewed documents back5
to its inception.  6

And, therefore, we believe that we are7
entitled to introduce documents that corroborate the8
misrepresentations of the plaintiffs will, will say9
that they were told by the defendants in inducing them10
to purchase services.11

THE COURT:  Most of the ones that I saw12
apparently deal with this Elaine Berk.  Is that13
correct?  I mean, she's got -- there's a bunch of14
exhibits that are being objected to that contain her --15
those e-mails are from the Listserv?16

MR. LI MANDRI:  She was -- of the two17
directors, Arthur did most of the referrals and she did18
most of the Listserv correspondence.  They kind of19
divided up their volunteer duties that --20

THE COURT:  Right.  But she is part of JONAH.21
MR. LI MANDRI:  She's the co-director.  Now22

for clarifi --23
THE COURT:  So are you -- no, I just want to24

ask what the defendants' position is.  So25



Argument - LiMandri 88

1 hypothetically you're telling me that if she
2 represented on the Listserv that homosexuality is a
3 mental disease or disorder as a, as a co, whatever her
4 title is at JONAH, the fact that it's on the Listserv
5 means it's okay?
6 MR. LI MANDRI:  Well first of all, there's no
7 document we have seen --
8 THE COURT:  I didn't say there is. --
9 MR. LI MANDRI:  -- that says a mental disease
10 or disorder.
11 THE COURT:  -- I said hypothetically. 
12 Plaintiff has to prove -- plaintiffs' burden of proof
13 is to prove that the defendants made material
14 misrepresentations that violated the consumer fraud
15 statute.  So if they have e-mails hypothetically from
16 Mr. Goldberg or Ms. Berk or whoever is part of JONAH
17 hypothetically that say homosexuality is a mental
18 disease or disorder that needs to be treated, the fact
19 that it's on a Listserv protects it?
20 MR. LI MANDRI:  Not the fact it's on a
21 Listserv.  My point is if they were unaware of it,
22 it's, it's irrelevant as to their claim.  The New
23 Jersey Supreme Court said and I quote, in the Fink
24 (phonetic) decision -- no, it's Gennari (phonetic):
25 "Not any erroneous statement will constitute
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a misrepresentation prohibited by the CFA.  A1
misrepresentation has to be one which is material to2
the transaction or the statement of fact found to be3
false, made to induce the buyer to make the purchase."4

THE COURT:  Well made to induce the buyer,5
general, not the actual plaintiff.  So if people signed6
up for this treatment thinking that it was a mental7
disease or disorder, why is that not consumer fraud?8

MR. LI MANDRI:  Because the plaintiffs could9
not have been harmed by it if they were not aware of10
that particular statement.11

THE COURT:  Okay. 12
MR. LI MANDRI:  There's no causation as a13

matter of law if they said I never heard it.  I mean,14
you can have anybody suing on any statements someone15
made that could be a violation of the CFA.  And that16
wasn't intended to be, to be the purpose.17

But arguably it might be used for impeachment18
if she says I never called it a mental disease or19
disorder.  They could say well you said it here.  But20
it doesn't go into the substantive burden of proof that21
they have to meet to prove there was a CFA violation22
for which they have standing to make the claim.23

THE COURT:  Okay.  I guess we'll have to --24
Go ahead, I'm sorry.25
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1 MR. KESSLER:  No, Your Honor, I was going to
2 say, number one, I think that these, as I mentioned,
3 these documents substantiate the contentions of the
4 plaintiffs, which is that they were told these
5 misrepresentations by the defendants.  As you've heard
6 defendants' counsel say now, they believe that our
7 clients have made up these claims.  And the documents
8 enable the jury to make a determination as to whether
9 or not the plaintiffs are telling the truth or not.
10 And to the extent there's a particular
11 document the defendants have a particular problem with,
12 we think that's best dealt with at trial.
13 THE COURT:  Yeah, I mean, a lot's going to
14 depend on, again, the testimony that leads to whether
15 or not a document can be used or not be used.  I can't
16 do it in a vacuum.
17 MR. LI MANDRI:  I understand.
18 THE COURT:  What is the plaintiffs' position
19 regarding the defendants' position again, that that's
20 what the Supreme Court said, that they have to be
21 induced by the statement.
22 MR. KESSLER:  Your Honor, my recollection of
23 Gennari is that that deals with the case where the
24 plaintiffs were suing for a particular
25 misrepresentation in a particular document.  And in
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this case we're talking about a misrepresentation that1
was made not in any document that we're seeking to2
admit, but merely in, in public conversations and in3
face-to-face conversations.  And that the documents we4
are using are not the way in which we're proving that5
the plaintiffs were told.6

THE COURT:  In other words, your position is7
the plaintiffs are looking at the Listserv documents8
to, I say support or buttress what they've been told --9

MR. KESSLER:  Well --10
THE COURT:  -- or what they believed --11
MR. KESSLER:  That's, that's true in part,12

Your Honor.  Certainly there are Listserv documents13
that occurred during the pendency of the plaintiffs'14
time on the Listserv, that the plaintiffs received, it15
was in their inbox.  They came before the plaintiffs16
purchased additional services.  Additional services are17
advertised and solicited on the Listserv.  And we18
believe those Listserv e-mails are in fact, in and of19
themselves, material misrepresentations made to induce20
the plaintiffs to purchase services, which they then21
purchased.22

THE COURT:  This is when they were on the23
Listserv themselves.24

MR. LI MANDRI:  Well we don't object to25
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1 those.
2 THE COURT:  Okay.
3 MR. LI MANDRI:  If that's -- it fits the time
4 frame.
5 THE COURT:  All right.  What other exhibits
6 that need to be addressed today?  Is this going to be
7 updated with your new exhibits?
8 MS. BENSMAN:  Yes, Your Honor.
9 MR. KESSLER:  Your Honor, there are some
10 exhibits that the plaintiffs -- well we agree with the
11 Court that many of the objections we lodged were merely
12 for the record and are best dealt with at trial with,
13 particularly when this is based on the evidence and
14 foundation that comes out at trial.  There are some
15 documents we believe there is no eventuality in which
16 they should be admitted.  And I'm happy to discuss with
17 --
18 THE COURT:  Which ones are they?  Let's
19 address them.
20 MR. KESSLER:  Sure.  So we can begin with a
21 few exhibits that are sort of the same kind.  There are
22 three exhibits that deal with a PCC survey about how
23 PCC, participants at Journey into Manhood for a given
24 period rate their feelings after.  And the defendants
25 claim that this is evidence that they can use to show
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that JONAH had statistics about JONAH's success, that1
proved the basis of their representations to our2
clients about how successful JONAH's program is or3
isn't.  We have a number of problems with these4
documents.  I have copies if it would be helpful.  But5
I can point to the numbers.6

THE COURT:  No, I have, I have your, your,7
your things here. --8

MR. KESSLER:  Sure.  So the --9
THE COURT:  -- You have -- you start with10

303.11
MR. KESSLER:  That's correct.  So 303 is the12

--13
THE COURT:  Survey.14
MR. KESSLER:  -- results of the survey15

itself.  Preliminarily this is hearsay --16
THE COURT:  Well let me, let me ask you this. 17

One of your claims against them is that they held out18
success rates or percentage or whatever we want to call19
it, based on nothing, that they just made these up.20

MR. KESSLER:  Your Honor, our, our, our21
contention is that JONAH does not track its own clients22
outcomes.  It does not keep its own client's records. 23
And --24

THE COURT:  Okay.25
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1 MR. KESSLER:  -- your statements of reasons
2 on our motion for summary judgment made clear that when
3 a merchant holds out that they have statistics for the
4 success of their product and they have no client
5 records and no client statistics of their clients to
6 substantiate those statistics, that that is a
7 misrepresentation and in violation of the CFA.  And we
8 don't believe that the PCC statistics have any bearing
9 on the defendants' claims that their program works.
10 THE COURT:  Well that's -- see, this is the 
11 -- this is my, in reading your argument, my, my
12 concern.  On the one hand we're saying PCC is not part
13 of JONAH.  On the other hand we're saying PCC can
14 constitute the fraud because that's where JONAH sends
15 them.  Which way is it?
16 MR. KESSLER:  Your Honor, I think that PCC is
17 a component of the defendants' program, but it's --
18 THE COURT:  So if it's a component why would
19 it be unreasonable or why should I rule as a matter of
20 law they can't rely upon PCC service?  You can
21 certainly argue that to the jury, but why would I make
22 that ruling as a matter of law?  It seems like we want
23 to use PCC when it has things that help us, but we want
24 to prevent anything from PCC coming out if there's any
25 benefit to it. --
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MR. KESSLER:  Your Honor, I --1
THE COURT:  -- And that's -- and I don't, and2

I don't that's a fair way to present the case to the3
jury.  Now you -- I'm not saying your argument lacks4
merit, but am I really the one who should determine5
that?6

MR. KESSLER:  I, I understand, Your Honor.  I7
think that the documents themselves are clearly8
admissible --9

THE COURT:  Well --10
MR. KESSLER:  -- separate and apart from11

whether they relate to the defendants --12
THE COURT:  Well the docu -- again, we're not13

talking about an issue of admissibility.  You said14
you're objecting to the fact that they're even exhibits15

MR. KESSLER:  Yes, Your Honor.16
THE COURT:  Because a part of Defense -- they17

know what the claims are, so now they have to defend18
themselves as to, A) they're going to have to convince19
the jury they did not make material representations. 20
And 2) they're going to have to convince the jury of21
what, at least in their -- what they relied on in22
providing whatever information they provided about23
their success rate.24

Now doesn't that -- that to me is the weight. 25
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1 And if you can, you know -- I'm not saying that --I'm
2 not ruling that 303 goes into evidence.  I'm just
3 saying I don't think it's a question of law at this
4 time that I rule affirmatively and exclude them from
5 even talking about it.  That to me --
6 MR. KESSLER:  I'm --
7 THE COURT:  -- goes to the weight.  Just like
8 an expert's report, I wouldn't let an expert report go
9 into evidence.
10 MR. KESSLER:  Your Honor, the problem here is
11 that there is no way for the defendants to stand up and
12 say that their own statistics are good because PCC did
13 something without either offering completely
14 inadmissible hearsay testimony or this exhibit that
15 we're talking about now, which also is hearsay.
16 THE COURT:  Well let me ask you this
17 question.  PCC is a component of this program.  If they
18 get facts from PCC that says people who come to PCC
19 have a 50 percent success rate, why can't they say that
20 in their paperwork?
21 MR. KESSLER:  Your Honor, PCC can say that. 
22 Imagine if you go --
23 THE COURT:  But they're, but they're a
24 component of JONAH.
25 MR. KESSLER:  Getting blood taken as the
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component of all sorts of medical services.  You don't1
say that taking blood is successful; therefore, the2
entire service is successful.  3

The issue here is that JONAH -- Arthur4
Goldberg made promises and made lies to our clients5
about success rates, --6

THE COURT:  Okay.  And you can --7
MR. KESSLER:  -- about people --8
THE COURT:  -- argue that to the fact finder. 9

You can say that this PCC is one component of the10
program and they had no -- and to rely simply on this11
one component is a misrepresentation.  But am I the12
one, as a matter of law, can say you can't use it at13
all?  I don't know what their foundation is for these14
numbers.  They could say it's a component unless you15
can prove that they just simply took their numbers and16
used it.  I don't know.17

MR. KESSLER:  Your Honor, there's a --18
THE COURT:  I mean, they have success rates19

here, just as an example, of 303.  Let's just take a20
look at some of this -- what you have here.  First of21
all, it was a 45 percent response rate, which means22
less than half of the people responded.  And then they23
give this percentage.  14 percent say they had24
significant -- experienced significant same sex25
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1 attraction now.  79 percent report a decrease in the
2 frequency.  
3 I don't know all the representations they
4 made.  This may not support any of them.  But I don't
5 think as a matter of law I can simply exclude them
6 referring to this survey.  I agree with you, this is a
7 component.  But I can't as a matter of law rule at this
8 stage they can't mention it.  Now at the end of the
9 case -- I don't know what the -- whether the components
10 add up or not.
11 MR. KESSLER:  Your Honor, as long as it's
12 clear that we will likely object to any testimony about
13 these and we will object to the documents themselves if
14 offered.
15 THE COURT:  Well you can object to it, but
16 I'm just telling you that to me, I can't, as a matter
17 of law, bar it.  I think it goes to the weight.  Unless
18 I hear something other than that.  I don't know.  But
19 what you're asking me to rule today is you want me to
20 exclude them and say to the defendant you can't ask
21 this question of your witnesses.  That's what you're
22 asking me to do.  I'm not going to do that today.  I
23 don't think that's appropriate.
24 I think that it's a component.  Just like PCC
25 is a component of the program, this is a component,
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this survey.  Now this may not be a sufficient basis1
for them to say whatever they said.  I don't know the2
answer to that today.3

MR. KESSLER:  I understand, Your Honor, and4
we'll reserve our objections to --5

THE COURT:  But I understand. --6
MR. KESSLER:  -- these documents and --7
THE COURT:  -- But I don't think at this8

stage I can strike this as saying they can't refer to9
it.  I don't think that's fair.10

MR. KESSLER:  Understood.  There is another11
document that is on a different -- that does not12
involve the PCC surveys, --13

THE COURT:  Okay.14
MR. KESSLER:  -- but it's being offered for15

the same purpose.  That's defendants' 262.  If this is16
familiar to the Court, it's the exhibit ten to the17
defendants' --18

THE COURT:  No, I'm going to go to 262.  I19
have it right here. 20

MR. KESSLER:  So again, this is also being21
offered -- defendants purport to offer this as evidence22
that the --23

THE COURT:  What is this one?24
MR. KESSLER:  -- that the program is25
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1 defective.
2 THE COURT:  No, we're not -- no.
3 MR. LI MANDRI:  Well it wasn't so much the
4 document that we intend to put into evidence.  But
5 there are multiple ways I believe the defendants could
6 and should be able to defend themselves against a claim
7 that they made up statistics.
8 And the Court already mentioned in its
9 written ruling that anecdotal evidence and the client
10 surveys, it will be up to the jury to decide whether
11 that's sufficient.  And I think that's consistent with
12 Your Honor's comment this morning.
13 Again, JONAH, they keep saying does not keep
14 client statistics.  That's because JONAH does not --
15 Mr. Goldberg and Elaine Berk never do the treatment. 
16 They refer people out to something like 12 to 15
17 different counselors around the country.  Some of them
18 are licensed psychiatrists and psychologists.  Some are
19 life coaches.  Some are licensed social workers.
20 They're in no position -- they have no
21 control over this.  And Thaddeus Heffner will say if
22 Arthur Goldberg -- one of -- the counselor for Sheldon
23 Bruck, asked me how's the client doing.  I'll say
24 Arthur, I can't tell you.  I can't even tell you if I'm
25 still seeing him unless you get a signed release.
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My clients can't keep statistics.  They don't1
have the records.  They're not the ones doing the2
treatment.  But what they do know because they read and3
it's posted on their website, it's in their comments4
and is cited in these e-mails over and over, they're5
aware of national studies of what people do, including6
some people they refer clients to.7

And the plaintiffs' experts are going to be8
talking about reports they cite nationally with9
statistics in their reports, okay, some of which are on10
that list.11

So I'm not asking for that document to go in. 12
But it's certainly appropriate for my clients to say,13
you know, we use -- national people use various14
techniques.  These are percentages we're aware of. 15
Arthur Goldberg, Your Honor, studies for five years and16
did that book.  The book is a joint exhibit.  It's a17
joint exhibit, Your Honor.  The book cites studies,18
okay?19

How are they going to, once they've20
stipulated that the book goes into evidence, I can use21
anything in that book.  And he cites studies in his22
book.  Now they may be shaking their heads, saying23
that's not what we intended.  That's what was24
stipulated, okay?  And articles that we stipulated to25
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1 are from the JONAH website site study.
2 So my clients are aware of this information. 
3 And when they tell clients, the one-third, one-third,
4 one-third, they're basing it on that.  Now for example,
5 the most objectionable I think that they're saying is
6 they're aware -- Joseph Nicolosi says one-third, one-
7 third, one-third.  Your Honor's ruled his testimony is
8 not admissible.  I understand, because the Court has
9 ruled that foundation for the testimony assumes
10 homosexuality is a mental disorder.  And the Court has
11 ruled as a matter of law that that's not the case based
12 upon the APA.  So that's fine.
13 But regardless of whether he thinks it's a
14 mental disorder and regardless of what he thinks are
15 the causes, why can't testimony from people like him
16 and other people that have helped literally thousands
17 who say they've been helped, say what their percentages
18 are?
19 Dr. Cummings (phonetic) did a certification
20 in this case.  No one's saying that he's anti-gay
21 because again, he made the motion to bring it out of
22 the DSM.  He made that motion, to bring it out of the
23 DSM.  He says he's -- one-third of his clients are
24 helped over the years that seek this type of help.  And
25 that's in the record in this court.  And my clients are
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aware of that.  They've been aware of that type of1
information that's been available to them.2

Why can't they say when they're being accused3
of fraud for making up that one-third, one-third, one-4
third, this is what we're basing it on?  We're aware of5
the information out there.  We can read.  We don't have6
to do the studies any more than you or I could do a7
search of something that we're not experts on and say8
well this is what we understand it to be.9

But to be honest, Your Honor, my clients'10
been doing this for 15 years.  And although they're not11
mental health care professionals, they do have some12
proficiency with reading this type of information.13

THE COURT:  Right.  But we're not, but, but14
we're not going to permit national studies or expert15
studies to come in as substantive evidence through a --16

MR. LI MANDRI:  Of course, no, --17
THE COURT:  -- back door of the case.18
MR. LI MANDRI:  -- I'm not asking the studies19

to go into evidence.  I'm saying this is what we base20
our information on.  That's one of the components that21
we're aware of.  And that's -- when we say this22
information, that's why we're saying it.23

THE COURT:  Well but your exhibit 262 lists24
all of these journals --25
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1 MR. LI MANDRI:  Well that --
2 THE COURT:  -- and studies.
3 MR. LI MANDRI:  -- just examples for the
4 Court of where this type of information comes from. 
5 They're not going to admit the -- I'm not going to seek
6 to admit the document into evidence.  But this is the
7 kind of information they'll say, I'm aware of -- and
8 again, it's cited as some of JONAH materials, not in
9 this exact form.  But this is the type of information I
10 want the Court to be aware of that is available.  And
11 some of these aren't -- most of them, if not all of
12 them are in peer reviewed scientific journals.
13 THE COURT:  As I said before, the problem
14 with that is going to be if the defendants -- if the
15 plaintiffs' experts admit to the authoritative nature
16 of these studies, that's one thing.  If they don't,
17 you're not going to be referring to peer review and
18 authoritative works.
19 MR. LI MANDRI:  What if it's not in their
20 report.  It's, it's --
21 THE COURT:  Yes, well then you can ask him
22 that.
23 MR. LI MANDRI:  Right.
24 THE COURT:  You can cross-examine him.
25 MR. LI MANDRI:  Right.  Well why can't my
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clients say were, were you aware that there are1
published studies in peer review journals?  And that's2
what we use as part of the basis for --3

THE COURT:  Because the problem becomes those4
peer review journals then become substantive evidence5
and how do we cross-examine somebody on that.  If they6
want to say their review -- that they are basing their7
representations on national statistics and that's how8
they advertise it, fine.9

MR. LI MANDRI:  That's fine.10
THE COURT:  But if they say that they -- that11

these are their results -- I don't know what they said12
in their advertising.  And we'll find out --13

MR. LI MANDRI:  They don't say that.14
THE COURT:  -- during the trial.15
MR. LI MANDRI:  They don't say that. --16
THE COURT:  Well I'm just saying this is not17

SOCE in general, so they cannot say SOCE in general18
unless that's how they advertise their statistics.19

MR. LI MANDRI:  Well let me explain one thing20
that I, I think tees it up as well as we possibly21
could.  The reason why Sheldon Bruck said he left is22
that when he asked in the first session -- now my23
client says the first session.  That's what his notes24
reflect.  Mr. Bruck wasn't clear what session.  I don't25
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1 think that's pertinent for this discussion now.
2 When he asked what the success rates are, Mr.
3 Heffner, who is a licensed marriage and family
4 therapist who does this work, as do other licensed
5 people in his office, said he understands it's one-
6 third, one-third, one-third.  And he was explained how
7 and why.  And in his depo he's asked what do you base
8 it on, and he cited studies.  This is what I based it
9 on; that's why I tell people this.  Okay?
10 Now that's why Mr. Heffner (sic) left.  He
11 said when I heard there was only a one-third chance it
12 was going to work, that wasn't good enough for me and I
13 left.  And that -- that's in this case.  It's all over
14 his testimony.  That's why he said he left.  Then he
15 said that Mr. Heffner got mad and yelled at him when he
16 didn't like those statistics.  Again, that's part of
17 this case.  Because Dr. Lalich says well he yelled at
18 the, at the client.  That was a bad thing.  Heffner
19 says I never yelled at anybody and certainly not Mr.
20 Bruck.
21 But that, that one-third is part and parcel
22 of that key testimony in this case as to why Mr. Bruck
23 left after four sessions.
24 THE COURT:  Okay.
25 MR. LI MANDRI:  So why --
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THE COURT:  What has that got to do with the1
authoritative study?2

MR. LI MANDRI:  Well because want -- I'm -- I3
want to ask Mr. Heffner why did you tell him that,4
what, what are you basing that on, where did you get5
that.  And he could say, as he said, there's a Jonathan6
Yarhouse (phonetic) study.  There's a Spitzer7
(phonetic) study.  He said --8

THE COURT:  No, he can't. --9
MR. LI MANDRI:  -- that in his deposition.10
THE COURT:  -- He's not saying that.11
MR. LI MANDRI:  Why?12
THE COURT:  Because he's not.  He's not -- he13

wasn't qualified as an expert and he's not going to14
talk about what's authoritative in the field.15

MR. LI MANDRI:  Well why do I have to qualify16
him separately as an expert if he's got --17

THE COURT:  If this one --18
MR. LI MANDRI:  -- this experience?19
THE COURT:  -- is this one-third, one-third,20

one-third accepted in the practice?21
MR. LI MANDRI:  It is among the hundreds of22

people that do that work.23
THE COURT:  That aren't testifying.24
MR. LI MANDRI:  Pardon me?25
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1 THE COURT:  That aren't testifying.
2 MR. LI MANDRI:  Do they have to --
3 THE COURT:  Yes.
4 MR. LI MANDRI:  -- for my clients to rely on
5 that?
6 THE COURT:  Yes, because it's expert opinion.
7 MR. LI MANDRI:  Not if they're saying that's
8 what we're aware of, that's what we based it on.  He
9 can't say what he --
10 THE COURT:  Counsel, --
11 MR. LI MANDRI:  -- what Heffner says --
12 THE COURT:  -- that's like me saying I read a
13 book that says the world is flat and I'm relying on it. 
14 How could I say that just because I read a book?
15 MR. LI MANDRI:  Because it's in a peer review
16 journal --
17 THE COURT:  Doesn't the book have to come in
18 and, and that expert testify to the jury?  When does a
19 jury get peer review treatise without an expert saying
20 --
21 MR. LI MANDRI:  Well --
22 THE COURT:  -- what they are?
23 MR. LI MANDRI:  -- Mr. Heffner is a licensed
24 professional who does this work.
25 THE COURT:  A licensed what?  Was he --
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MR. LI MANDRI:  A licensed --1
THE COURT:  -- qualified as an expert?  Was2

he --3
MR. LI MANDRI:  Does he have to be?4
THE COURT:  -- proffered as an expert in this5

case?6
MR. LI MANDRI:  Does he have to be?  He's,7

he's na --8
THE COURT:  Yes, that's called discovery. 9

You have to name your experts.10
MR. LI MANDRI:  He's, he's --11
THE COURT:  Did you name him as an expert and12

did he issue an expert report as required by our rules?13
MR. LI MANDRI:  He's a fact witness who is14

entitled to defend himself against --15
THE COURT:  Can you answer my question?  This16

is called discovery.  Did you serve him -- did you list17
him as an expert on your answers to discovery and did18
you provide an expert report?19

MR. LI MANDRI:  No, but we've got --20
THE COURT:  Then he's not an expert.21
MR. LI MANDRI:  -- we've got authority --22
THE COURT:  He's not an expert in this case.23
MR. LI MANDRI:  If I could just say this and24

I'll drop it.  We've got points in authority we can25
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1 give the Court on how even lay people with specialized
2 knowledge can testify on this type of an issue.  And
3 Mr. Heffner has specialized knowledge.  And he was
4 asked this in his deposition --
5 THE COURT:  Well --
6 MR. LI MANDRI:  -- by the plaintiffs.
7 THE COURT:  -- if he was asked something in
8 his deposition and someone asked him a question and
9 allowed him to answer, we'll deal with that when the
10 time comes up.  But he was not --
11 MR. LI MANDRI:  The plaintiffs did.
12 THE COURT:  -- named as an expert and you
13 didn't provide an expert report.  He's not an expert in
14 this case.  It's that simple.  That's how discovery
15 works.
16 How come I have this e-mail?  You mentioned
17 that there's no way your clients can know what their
18 success rate is.  Why has this exhibit we looked at
19 earlier, 420, why is Mr. Goldberg sending this e-mail
20 to Sheldon, asking him, "Periodically I go through and
21 inquire from those people about their progress and get
22 an update"?
23 MR. LI MANDRI:  Sure.  And that's the
24 anecdotal evidence.  And he'll testify to that.
25 THE COURT:  Well, well did they keep those
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stats?1
MR. LI MANDRI:  No, because not everybody2

will respond.  They don't even -- he didn't even know3
Sheldon Bruck --4

THE COURT:  Okay.5
MR. LI MANDRI:  -- wasn't even treating6

anymore.7
THE COURT:  All right.  Just asking, because8

you told me they have no way of doing it.  And I'm9
reading an e-mail where he asks somebody what their10
progress is.11

MR. LI MANDRI:  That's right.  And sometimes12
people might respond and sometimes they won't. --13

THE COURT:  Okay.14
MR. LI MANDRI:  -- He, he -- at that point15

Sheldon Bruck had left and he wasn't even aware of it.16
THE COURT:  Well --17
MR. LI MANDRI:  But he -- a lot of people18

will stay in touch with him.  And so he can say yeah,19
the people that stayed with the program two to four20
years, --21

THE COURT:  Well --22
MR. LI MANDRI:  -- I'm generally in touch23

with them.  And I know how they're doing because they24
tell me.  And I have a good relationship with them.  He25
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1 can say that.  
2 THE COURT:  Okay.
3 MR. LI MANDRI:  But does he keep written
4 stats, Your Honor, this is a two-person non-profit and
5 these people are volunteers.  They're supposed to be
6 paying to bring in professional researchers and do
7 professional studies.  He --
8 THE COURT:  No, I didn't say that.
9 MR. LI MANDRI:  Well he'll testify that he
10 has a general idea, sure.
11 THE COURT:  Okay.
12 MS. BENSMAN:  Your Honor, may I briefly
13 respond to --
14 THE COURT:  Yeah.
15 MS. BENSMAN:  -- some of the many things that
16 Mr. LiMandri just said?  So first, Mr. LiMandri, I
17 believe just indicated he intends to introduce expert
18 evidence through Mr. Goldberg.  He apparently also
19 wanted to do this through Mr. Heffner.  And we are very
20 concerned that he is going to put Mr. Goldberg on the
21 stand and have Mr. Goldberg talk about peer review
22 purportedly --
23 THE COURT:  Mr. Goldberg is not going to --
24 MS. BENSMAN:  -- peer review studies.
25 THE COURT:  -- talk about peer review
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articles unless Mr. Goldberg was named as an expert and1
provided an expert report.  Do I have to make myself2
any clearer?  Any person who was not designated as an3
expert and provided an expert report will not discuss4
any scientific, peer review, authoritative treaties in5
this case.  The rule is very simple about learned6
treaties.7

The only way learned treaties gets talked8
about is if an expert on this witness stand9
acknowledges that it's a learned treatise.  Absent10
that, there better not be any questions of anybody else11
about learned treaties.  Because let me tell you my12
theory.  You get one warning at sidebar.  The next time13
you disregard a ruling, those people there will hear14
it.  You will be undressed in front of them as quickly15
as I can do it.  You get one warning.16

Here's your warning.  Only an expert is17
allowed to testify about learned treaties.  And only an18
expert who was named and a report provided can be asked19
that question.20

MS. BENSMAN:  Yes, Your Honor.  We certainly21
don't intend to ask any such questions of Mr. Goldberg.22

THE COURT:  Well I'm saying it for everybody.23
MS. BENSMAN:  Thank you.  And just one point24

of clar --25



Decision 114

1 THE COURT:  That's the Court's ruling today.
2 MS. BENSMAN:  Thank you, Your Honor.  If I
3 may, there's no scienter requirement under the CFA.  A
4 large portion of what Mr. LiMandri just said addressed
5 whether Mr. Goldberg had a basis or what he had on his
6 mind or essentially whether he had plans or whether he
7 was making scienter when he was making some of these
8 claims.  And that's simply not part of the standard
9 under the CFA, so it's also not relevant.
10 THE COURT:  Well I think what counsel was
11 referring to was what he based his representations on,
12 if any, about the success rate.  That's what I think
13 the reference was for.  But I understand what you're
14 saying and I agree with that.  There has to -- the
15 intent is irrelevant.
16 Okay.  What else?
17 MR. LI MANDRI:  Mr. Downing also did a
18 survey, but I assume that what you said about PCC
19 applies to Mr. Downing.  He did a survey of his clients
20 as well.  And I don't think we need to revisit that or
21 --
22 THE COURT:  Is he -- he's a component of
23 JONAH?
24 MR. LI MANDRI:  Sure, he's one of the
25 defendants.
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THE COURT:  Well we'll see how it comes out. 1
I'm not going to, I'm not going to say it's admissible2
and I'm not going to say it's barred.3

MR. KESSLER:  And we're happy to reserve.4
THE COURT:  We'll hear what he says when he5

comes in.  We'll see how the questioning goes.  Is this6
documented, this survey?7

MR. LI MANDRI:  It was an exhibit, yes.8
THE COURT:  Okay.  Then it will be the same,9

same way we're going to handle the other one.  I think10
it goes to the weight.11

MR. KESSLER:  Understood, Your Honor.  There12
is just one more thing about exhibits just generally13
that I wanted to raise with the Court.  In reviewing14
all of the exhibits both parties realize that there are15
many multi-page documents which contain admissible and16
inadmissible evidence. 17

While we both understand that there are18
portions of those documents that neither party intends19
to show a witness or publish to the jury.  Because the20
complete comes into evidence, we think those objections21
should be dealt with rather than burden the Court and22
the witness with making those objections in the moment. 23
The parties have agreed, subject to the Court's24
approval, that we will make any objections to portions25
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1 of documents shown to witnesses or proposed to be
2 published to the jury during trial, but those documents
3 would not be admitted into evidence.
4 At the end of the day the parties will confer
5 about the unused portions of documents, agree --
6 THE COURT:  And they will be redacted before
7 they're admitted into evidence.
8 MR. KESSLER:  Right.  And then in the morning
9 before the jury is seated, we would discuss any dispute
10 we had over whether a portion of the document should be
11 --
12 THE COURT:  All right.  So in other words, we
13 get to an exhibit, unless there's an objection to the
14 entire exhibit, the objection as to what goes into
15 evidence is reserved until the document's redacted.
16 MR. KESSLER:  Absolutely, Your Honor.
17 THE COURT:  Okay.  
18 MR. KESSLER:  Thank you, Your Honor.
19 THE COURT:  But if there's going to be an
20 objection to the exhibit in general --
21 MR. KESSLER:  Then it would be made at the
22 time.
23 THE COURT:  Because you have a lot of
24 objections to, to exhibits.
25 MR. LI MANDRI:  A lot of it is components, so
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we hope to narrow the universe of --1
THE COURT:  All right.2
MR. LI MANDRI:  -- potential disputes by3

handling it this way.4
THE COURT:  Well if you have any objections5

to the entire exhibit, you know, you should do that6
ahead of time and not have that happen in front of the7
jury.  You don't want to waste the jury's time.  Okay.8

MR. LI MANDRI:  Once we know the order of the9
witnesses, then I can start zeroing in on the10
particular exhibits.  I've already allocated them under11
thousands of exhibits, which ones will apply to which12
witness.  But I have not focused in --13

THE COURT:  I don't --14
MR. LI MANDRI:  -- as much as I want to at15

this point.16
THE COURT:  I don't have thousands of17

exhibits, so I don't know where that --18
MR. LI MANDRI:  Thousands of pages.19
THE COURT:  Oh, all right.  Because I only20

have 400 for the plaintiff, 300 for you roughly and 8021
joint.22

MR. LI MANDRI:  Yeah, that's 700, but some of23
them are three, four, five pages, so --24

THE COURT:  Okay, all right.  Okay, what else25
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1 as far as exhibits and deps and --
2 MR. KESSLER:  Your Honor, unless there's
3 anything from the defendants, we're happy to reserve
4 the remainder of our objections to trial.
5 MR. LI MANDRI:  We are as well at this point,
6 Your Honor.
7 THE COURT:  All right.  Now in terms of
8 picking up with the jurors, what did we decide about
9 the rest of the voir dire?
10 MR. MCCOY:  Your Honor, we took your advice
11 and, and we took the questionnaire that we had given to
12 the Court and we sat down -- the plaintiffs sat down
13 and went through the 56 of the proposed questions that
14 the defendants had offered.  And we went through the 16
15 questions that the plaintiffs had offered.  And we --
16 there were eight of the defendants' questions that the
17 plaintiffs did not find objectionable.  And there were
18 six questions from us that we were desirous of
19 including on the list.
20 And we sent those over to the defendants. 
21 They were agreeable to the eight that we had -- from
22 the defendants that we found non-objectionable, and to
23 the six that we had asked to put on.  And that totaled
24 35.
25 However, there were five additional questions
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that the defendants would like to add that we find1
objectionable.  So at this point the question is2
whether or not those five questions are objectionable3
or not.  And I think the parties would like the Court4
to help us with that.5

THE COURT:  Yeah, well let's start with this. 6
Now you're mentioning a number of questions.  I had the7
-- we left last time, we talked about the exhibit that8
you provided with the 25 questions, right?9

MR. MCCOY:  Correct, Your Honor.10
THE COURT:  So we're talking about those 2511

plus an additional how many?12
MR. MCCOY:  That was -- we had 25, so we, we,13

we have an agreement on ten and there are five that are14
in dispute.  15

MR. LI MANDRI:  Here's what happened --16
THE COURT:  So you want -- right now the17

request, I'll rule on it, but right now the request18
would be these 25, which both sides had agreed on19
previously.20

MR. LI MANDRI:  Yeah, with some21
clarification.  Some of those questions had been asked.22
--23

THE COURT:  Yeah, --24
MR. LI MANDRI:  -- They've removed them. 25
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1 THE COURT:  -- so did you remove them?
2 MR. LI MANDRI:  We got a new, we got a new, a
3 new form and we agreed to the, the new form inasmuch as
4 they've revised it except to the extent that -- see,
5 when we left, we assumed we'd each come up with five
6 new questions for a total of ten.  So I spent all this
7 time going through our 56 questions --
8 THE COURT:  Well that's what I thought too.
9 MR. LI MANDRI:  Yeah, I went -- spent all
10 this time going through our 56 questions, conferring
11 with colleagues, and decided that these are five that
12 we can't live without, okay?
13 THE COURT:  Okay.
14 MR. LI MANDRI:  Then they came back and said
15 well we've revised the list.  We're going to take some
16 from yours, some from ours.  There's 14 we want to add. 
17 I looked at them and I want to be reasonable.  I wasn't
18 happy with all them, but I wanted to be reasonable.  I
19 said fine, you can have all 14.  These are the five I
20 want.  They came back and said thank you for agreeing
21 to our 14.  We don't agree to any of your five.
22 MR. MCCOY:  No, no, Your Honor, Your Honor, 
23 --
24 MR. LI MANDRI:  Well that's the end result.
25 MR. MCCOY:  -- Your Honor, if, if Mr. --

Colloquy 121

THE COURT:  Stop, stop, I'm going to --1
MR. MCCOY:  I cited the facts of --2
THE COURT:  Stop, stop.  We're going to take3

a ten-minute break.  I'm going to give my court clerk a4
break, take ten minutes and we'll -- I'll be back out5
at 11:20.  Give me the five questions that are6
objectionable and I'll read them inside.7

MR. LI MANDRI:  I'll give you the defendants'8
list and I'll highlight those.9

(Recording paused)10
THE COURT:  All right, on the record, Cat.11
All right, we're back on the record in12

Ferguson versus JONAH, L-5473-12.13
Counsel?14
MR. LI MANDRI:  The last thing I want to do15

is run afoul of your stern warning in any way.  And I16
intend to avoid that at all costs.  Because there's a17
proffer that my clients have said it's based on18
science, the bur -- of course the plaintiffs have the19
burden of proof on that.  I'm certainly not going to20
ask any of our Defense witnesses to cite any scientific21
studies.  You've made that painfully clear.  22

But I assume I can ask them if they, they23
said why did you say this based on science, they're not24
going to cite any studies, but can they say we've gone25
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1 to conferences, we've talked to people in the field and
2 we read a lot.  And then the plaintiffs can argue how
3 that's not scientific.  But they should be able to say
4 that much I would assume, to explain why they told
5 people they think it's based on science.
6 MR. DINIELLI:  Your Honor has just reiterated
7 that there is no scienter requirement for consumer
8 fraud.  It simply doesn't matter why the defendants
9 said what they did.  What matters is whether it was
10 true or not.  We're going to demonstrate that it's not
11 true.
12 Consistent with Your Honor's order prior to
13 the break, we think it would be completely
14 inappropriate for them to say that they went to
15 scientific conferences, read scientific papers or that
16 they know of studies that support the things that they
17 did in their program.
18 MR. LI MANDRI:  That puts them in the
19 position when they use one-third, one-third, one-third,
20 they can't even say why they used it.  That's -- I
21 mean, that's patently unfair.  They, they can't be
22 accused of making a false statement without giving some
23 basis.  
24 It's the plaintiffs' burden to show it's not
25 scientific.  It's not my clients' burden to show it is
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scientific.  They --1
THE COURT:  That's true, and that's why it's2

irrelevant and I'm not going to let your client say3
that.  They don't have a burden of proof.  Plaintiff4
has to prove it's unscientific.  I can't allow lay5
witnesses to take the stand and say basically what I6
barred your experts from saying.7

MR. LI MANDRI:  Got it, okay.  But I assume8
if they ask the question why did you say one-third,9
one-third, one-third, my clients have a right to answer10
that.11

THE COURT:  Well if they -- Counsel, your12
client has a right to answer any question that they ask13
unless you object to it.14

MR. LI MANDRI:  Okay, got that.15
THE COURT:  And the, and the witness has to16

answer any question you ask unless they object to it. 17
But you cannot ask your clients what they based it on.18

MR. LI MANDRI:  Okay.  You clarified it,19
thank you.20

THE COURT:  Okay.  Now the voir dire --21
Oh, Counsel, this is yours.22
MR. LI MANDRI:  Thank you, Your Honor.  I've23

got two copies if you want that.24
THE COURT:  Well the -- no, I have -- I found25
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1 mine.  And --
2 MR. LI MANDRI:  Thank you.
3 THE COURT:  -- I knew I had it.  I just had
4 my jury stuff in there.
5 MR. LI MANDRI:  Thank you, Your Honor.
6 THE COURT:  Now before we get to the five
7 questions, counsel indicated to me that there were
8 certain questions that the parties agreed on from your
9 list.  And I want to just look at some of those because
10 I, I -- I'm not so sure I want to ask them.
11 So counsel said to me that they agree to the
12 following questions from defendants' proposed voir
13 dire.  The first one is number 33.  First of all, I'm
14 not sure I know what "social activist group" means. 
15 Why would I want the jury to be asked that question? 
16 What does that mean?  
17 You already asked them and will continue to
18 ask in the prescreening whether anyone is a member of
19 any organization whose primary function is to promote
20 gay rights.  You asked them if they're a member of any
21 organization who's primary function is to promote
22 traditional family values.  Why am I asking them
23 whether --
24 MR. LI MANDRI:  I didn't ask you to --
25 THE COURT:  -- they are a member of a social
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activist group?  I don't even know -- what does that1
mean? --2

MR. LI MANDRI:  I didn't ask --3
THE COURT:  -- How do I define that to the4

jury as to what social activist group means,5
particularly when some of the jurors may say to me what6
does that mean?  What do I tell them?7

MR. LI MANDRI:  I agree with everything Your8
Honor.  And I really apologize.  Did I mark 33 on the9
copy I --10

THE COURT:  No, no, not -- we're not on your11
five yet.12

MR. LI MANDRI:  Oh, I see.13
THE COURT:  What I said was plaintiffs'14

counsel told me that there's eight questions that you15
agreed to from your list.  This is your list.  And I'm16
saying I don't agree with 33.17

MR. LI MANDRI:  I think they changed it to18
just say "social group", didn't you?  Because that19
occurred to me.20

THE COURT:  Well whatever it is, I'm not21
asking it.  I don't think that's appropriate to ask22
somebody that --23

MR. LI MANDRI:  Okay.24
THE COURT:  -- particular question.  I don't25
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1 know what social activist group means.
2 MR. LI MANDRI:  Okay.
3 THE COURT:  What would I tell them when they
4 ask me what does that mean?  What, what is -- what
5 would your proposal be that I tell them, Counsel for
6 plaintiff, what would I say to them?
7 MR. MCCOY:  Your Honor, I, I don't know.  We
8 found that question not objectionable, but --
9 THE COURT:  Well I guess you didn't feel the
10 same way I do.  So what would I say to them if they ask
11 me what does that mean?
12 MR. MCCOY:  I don't know, Your Honor.  You've
13 convinced me.
14 THE COURT:  All right.
15 MR. LI MANDRI:  I want the record to reflect
16 --
17 THE COURT:  33 is out.
18 MR. LI MANDRI:  -- that counsel actually made
19 that statement.
20 THE COURT:  Again, the language here, 34,
21 "Have you, members of your family or close friends ever
22 been the victims of what you consider to be a fraud?". 
23 How do I know -- how would you know what they consider
24 to be a fraud what -- if they answered that yes? --
25 MR. LI MANDRI:  Well the next question --

Colloquy 127

THE COURT:  -- Is that something that you1
really want me to ask them?2

MR. LI MANDRI:  Number 35 asks them what3
their understanding of fraud means.4

THE COURT:  Yeah, but I mean, why do I want5
to get into that?  We are going to ask them in your6
general questions, aren't we, whether they or any7
family members have been involved in litigation?  Don't8
we -- isn't that in one of your --9

MR. LI MANDRI:  Yes, --10
THE COURT:  -- what was in the ones I gave11

you.12
MR. LI MANDRI:  -- it's on the form. --13
MR. MCCOY:  Yes, Your Honor.14
MR. LI MANDRI:  -- I think there's a question15

if they've ever made a claim under the Consumer Fraud16
Act.  Maybe that solves the problem a little bit, but17
not entirely because some people may feel they bought a18
house and someone didn't disclose something --19

THE COURT:  I mean, you both, you both agreed20
to that question, but I don't -- I mean, I'm concerned21
that the way that is -- the way that is.  I mean, I'm22
just going to ask them that?23

MR. MCCOY:  Your Honor, we're willing to, to24
withdraw our request for that question as well.25
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1 THE COURT:  All right.  I don't think that
2 should be asked.
3 MR. LI MANDRI:  We could -- would it, would
4 it solve the problem if we said have you ever made a
5 claim for fraud or been accused of fraud?
6 THE COURT:  Well aren't we going to ask them
7 -- we have here --
8 MR. LI MANDRI:  It's about lawsuits, but not
9 everything ripens into a lawsuit.
10 THE COURT:  Well you also ask him have you,
11 relative, close friend, business associate, ever had an
12 experience with a lawyer, judge or court regarding any
13 legal ma -- I mean, I don't know.  Do you really want
14 me to ask them -- let me just see here.  Where's the
15 one about litigation?  Do you have that on here?
16 MR. MCCOY:  Yeah, Your Honor, I'm looking for
17 it as well.  I apologize.
18 THE COURT:  I didn't see it in these 25.
19 MR. MCCOY:  No, it's --
20 THE COURT:  Oh, here it is.  "Have you, any
21 family members or close friends ever been a plaintiff,
22 the person suing, or the defendant being sued?"
23 MR. MCCOY:  That's 18, yes, Your Honor.
24 THE COURT:  Well I have it as 13 on here.
25 MR. MCCOY:  I know.  Well because -- I'm

Colloquy 129

sorry. --1
THE COURT:  You got a new one, okay.2
MR. MCCOY:  -- I reformatted it, so yes,3

that's the same question from the original4
questionnaire.5

THE COURT:  So your, your concern is they may6
have been a victim of fraud but not that it did not7
result in a lawsuit.8

MR. LI MANDRI:  Exactly.  Unfortunately not9
everybody hires a lawyer when they have a, a claim.10

THE COURT:  All right.  You know what?  We11
can leave that there because you say please explain in12
detail.  We'll leave 34, since both parties agreed to13
that.  It's not -- I realize afterwards we're saying14
please explain.  So if they say yes, we'll ask them at15
sidebar.  In other words, they'll just say yes or no in16
front of the panel.  If they say yes -- well I'll talk17
about how we're going to do that.  All right, I'll18
leave 34.19

37, you both agree.  I'm not real happy with20
that, but I'll leave it if both sides agree it's not.21

MR. LI MANDRI:  Which one?  That's the --22
THE COURT:  37.23
MR. MCCOY:  That's accused of fraud.24
THE COURT:  37?  Since we're asking them if25
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1 they're victims, we're now going to have a question I
2 guess to balance it out and ask them if they were ever
3 accused.
4 MR. LI MANDRI:  It's a little more sensitive.
5 THE COURT:  I mean, I don't know if you need
6 -- I'm going to strike that rest of that out because
7 formal action or outcome, that's -- that would be
8 covered under the other question.  So why don't we just
9 leave the same with that, please explain the
10 circumstances, okay?
11 MR. LI MANDRI:  Yes, Your Honor.
12 THE COURT:  Just take out the next two
13 questions.  I'm just trying to -- because you don't
14 want to get -- you know, we're asking them to explain. 
15 So I think if they explain it, that's sufficient.  You
16 start asking too many questions there.
17 MR. MCCOY:  We agree, Your Honor.
18 THE COURT:  38.
19 MR. MCCOY:  Actually 38 is a, is a variation
20 because we asked them --
21 THE COURT:  Yeah, I'm not real happy with 38. 
22 I don't like asking.  I mean, that's like if I have a
23 verbal threshold case or another type of case, I'm
24 going to ask the jury ahead of time are you familiar
25 with the automobile statute in New Jersey.  Why are we
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asking them that?1
MR. LI MANDRI:  Actually -- Your Honor, that2

question is, is actually not verbatim, that question. 3
It asks -- that's been formulated into have you ever --4
number 15.  This is the reformulated version.  And just5
-- the form of that question is --6

THE COURT:  Have you ever --7
MR. LI MANDRI:  -- have you ever filed a8

complaint.9
THE COURT:  -- filed a complaint.  Yeah, but10

isn't that -- wouldn't that be covered by the question11
that we're asking, have they ever been a plaintiff or a12
defendant.  It's covered by that.  Why are getting13
specific?  If we're going to get specific on that, why14
don't we get specific on every -- I don't, I don't --15
do you really think we need to have that specific16
question if we're asking the jury whether or not any --17
you, family members or close friends ever been a18
plaintiff or a defendant, and you define what plaintiff19
and a defendant is?20

MR. LI MANDRI:  Since there's only one claim21
in this case and it's a Consumer Fraud Act claim, I22
would ask if it -- I understand what Your Honor is23
saying --24

THE COURT:  Well if you want me to ask that25
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1 the way you have it here, number 15, I'll ask it.  But
2 then I'm not going to ask 13.  I'm not going -- because
3 then it shouldn't matter whether any of their -- if
4 you're only concerned about the Consumer Fraud Act,
5 then why am I asking them about litigation in general?
6 MR. MCCOY:  Well, Your Honor, I think our
7 position would be we would rather have a general
8 question, not a specific question.  And -- because I
9 would rather -- want to know what other types of
10 litigation they might have been involved in, because
11 that could be informative.
12 MR. LI MANDRI:  I agree with that, Your
13 Honor.
14 THE COURT:  Why don't we keep the general
15 question.  They'll tell us if they've been a plaintiff
16 or a defendant.  Once they say yes, we're going to
17 bring them to sidebar and you can ask them -- I'll let
18 you explore what the litigation was about, all right? 
19 So we don't need that one.  We don't need 38.
20 43 was not part of your other --
21 MR. MCCOY:  Your Honor, that's combined in
22 with --
23 MR. LI MANDRI:  What's the new number
24 (Indiscernible)?
25 MR. MCCOY:  Yeah, that's what I'm just -- I
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have a (Indiscernible).1
MR. LI MANDRI:  43 is --2
MR. MCCOY:  I'm sorry, which question, Your3

Honor, 43?4
THE COURT:  43, it says do you belong to any5

civic, volunteer or charitable organization.6
MR. LI MANDRI:  It's now 28.7
THE COURT:  All right.  So you have that, all8

right.  And then 44, "In your opinion is anti-semitism9
currently a problem in our country?  Please explain". 10
You both agree to that?11

MR. LI MANDRI:  Yes, Your Honor.12
THE COURT:  And 46, "Do you, any members of13

your family or close friends have any training ... all14
right.  Did you combine that with -- because you also15
had that question --16

MR. LI MANDRI:  Yeah, 46 was combined with17
prior question nine.18

THE COURT:  It was number nine.  Okay. --19
MR. LI MANDRI:  But now it's ten.20
THE COURT:  -- So you've made it one21

question.22
MR. LI MANDRI:  Now it's ten.23
THE COURT:  All right.  It's not two separate24

ones.25
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1 MR. MCCOY:  Actually, Your Honor, there --
2 let me just explain.  There is one question, do you, do
3 you have any education, training or experience, and the
4 list.  And then the other question, the variation of it
5 is have you or anyone close to you ever worked as or
6 for any of the list.
7 THE COURT:  Okay, all right.  Is that how you
8 have it, Counsel?  Is that the way you --
9 MR. LI MANDRI:  That's what it shows on ten
10 and eleven.
11 MR. MCCOY:  That's ten and eleven.
12 THE COURT:  So that's what you -- both sides
13 agree to that?
14 MR. LI MANDRI:  Yes.
15 THE COURT:  Okay.  And the last one I have
16 that you've agreed upon is 53.  Have you or anyone
17 close to you ever participated in a experiential --
18 MR. LI MANDRI:  Yes, Your Honor.
19 THE COURT:  -- weekend such as --
20 MR. MCCOY:  Your Honor, we did --
21 THE COURT:  -- you see, that -- there's --
22 the wording of that again, 1) I don't know what
23 experiential weekend means.  And you're telling them
24 "such as".  They're not even going to know what you're
25 talking about.  So can't you just ask them have you
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ever participated in and list those weekends?  Because1
if they ask me what's an experiential weekend, what am2
I going to tell them?  3

You're saying have you ever participated in4
experiential weekend such as People Can Change, Journey5
into Manhood weekend, the Male Survivors' Weekend of6
Recovery or the Mankind Project's New Warriors Weekend. 7
I'll speak for myself as a prospective juror.  Before8
this case I wouldn't know anything about those three9
organizations.  And I wouldn't know how to answer the10
question.11

MR. MCCOY:  Your Honor, these weekends refer12
to themselves as experiential weekends.  So I think if13
we ask them if they've been to any of the weekends on14
the list --15

THE COURT:  Yeah, I think that's a better16
question.  Have you ever participated in, and just list17
these.18

MR. LI MANDRI:  That's fine.  And if I19
understand counsel's thinking on it, if someone has20
been on one, they'll know it and they'll say yes. 21
Everyone else will say no.  And although --22

THE COURT:  No, they not say no.23
MR. LI MANDRI:  -- the list illustrative,24

it's not exhaustive.25
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1 THE COURT:  What do I --
2 MR. LI MANDRI:  Oh, I see.
3 THE COURT:  -- tell me the juror -- if you
4 leave it the way this is worded, "Have you or anyone
5 close to you ever participated in an experiential
6 weekend such as ... now I would have no idea what those
7 weekends are but for this case.  So when a juror says
8 Judge, what's an experiential weekend, what do I tell
9 them?
10 MR. LI MANDRI:  I see your point.
11 THE COURT:  So can we just say have you or
12 anyone close to you ever participated in the following
13 experiential weekends, and then list them?  Can we do
14 that?
15 MR. LI MANDRI:  Yes, Your Honor.
16 THE COURT:  Is that agreeable?
17 MR. MCCOY:  Yes, Your Honor.
18 MR. LI MANDRI:  Yes, Your Honor.
19 THE COURT:  So I don't get the question
20 what's an experiential weekend.
21 MR. LI MANDRI:  Yes, Your Honor.
22 MR. MCCOY:  That's acceptable, Your Honor.
23 THE COURT:  All right.  Now let's go to the
24 five questions that are objected to.  Number 25, why
25 would I ask them that question?
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MR. LI MANDRI:  There's going to be a lot of1
discuss -- well first of all, because -- 2

THE COURT:  Does it matter whether they3
understand it?  I don't understand it.  Why would I ask4
the jury if they don't -- if they understand it?  And I5
don't mean that in any negative manner.  And I'm not6
trying to be disparaging.  I don't understand what the7
Torah is.  So why would ask a jury if they understand8
it?  What is the relevance?9

MR. LI MANDRI:  It's the basis for JONAH's10
program.  They founded it as a Torah-based --11

THE COURT:  All right.  And is -- and aren't12
the witnesses going to explain that to them?13

MR. LI MANDRI:  They, they will.14
THE COURT:  This is tantamount to me asking15

them what religion they are.  And I don't like that. 16
And that's an improper question.17

MR. LI MANDRI:  Well I understand.  I mean,18
I'm not Jewish, but I, I certainly know what the Torah19
is, but I --20

THE COURT:  I know what it is, but when you21
say do I understand what it -- I don't know what the22
whole book says.  Do you?  Well maybe you do.  I23
shouldn't --24

MR. LI MANDRI:  Not all of it.25
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1 THE COURT:  -- ask you that.
2 MR. LI MANDRI:  Not all of it, but I've
3 studied it.
4 THE COURT:  I mean, I know the Old Testament
5 because I'm a Catholic school product, --
6 MR. LI MANDRI:  That's fine.
7 THE COURT:  -- but other than that.  I mean,
8 I don't like asking people what their religion is.  I
9 don't think that's appropriate.  I'm not, I'm not going
10 to ask them that.
11 MR. LI MANDRI:  Okay.
12 THE COURT:  I'm not going to ask them 28 for
13 the same reason, Counsel.  These --
14 MR. LI MANDRI:  Well it's a little different,
15 it's a little different because my clients' religious
16 liberty defense is based upon the fact that they have
17 free exercise of religious rights.  And that's what
18 they're undertaking to do with this volunteer service
19 with this non-profit organization that's religiously
20 based.  So I, I think it is important --
21 THE COURT:  So then, then why don't we leave
22 it with 36?  Why are we asking them both?  28 again
23 specifies a religion.  Now I understand that that's
24 what the organization is.  But what's -- if you're
25 going to ask that, then what's wrong with -- why -- you
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know, what's wrong with 36 if you're asking them about1
an exercise of freedom of religion?2

MR. MCCOY:  Well, Your Honor, I have a huge3
problem with 36.4

THE COURT:  Well I know, we didn't get to you5
yet.  I just want to hear from him why we need both.  I6
just want to know why we need both.7

MR. LI MANDRI:  Well let me look at 36, Your8
Honor.  It won't take me a second to --9

MR. MCCOY:  I thought you were posing an10
either/or question.11

THE COURT:  No, no, I'm asking counsel first12
--13

MR. MCCOY:  Okay.14
THE COURT:  -- why he needs both.15
MR. LI MANDRI:  36 would probably subsume the16

prior one.17
THE COURT:  All right.  So 25 is out, 28 is18

out.  31, I'm not asking them that.19
MR. LI MANDRI:  Well the -- a lot of --20
THE COURT:  That's not, that's not what the21

case is about, whether they have an opportunity to seek22
treatment.  No one's suggesting they don't have an23
opportunity to seek treatment in this case.  We're not24
doing SOCE in general and we're not saying that with25
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1 reparative therapy, the jury is not going to answer a
2 question that reparative therapy is out.  The question
3 is about material misrepresentations of one
4 organization.  We're not asking them that question
5 because no one is saying they can't seek treatment. 
6 That's not part of the case.  I'm not going, I'm not
7 going to allow that.
8 All right, 36.  What's, what's the objection
9 to 36?
10 MR. MCCOY:  Your Honor, this question --
11 THE COURT:  Oh, wait, I'm sorry, there's one
12 more before we get to that.  55, I can't ask that
13 question.  How would they know whether they're going to
14 overcome (Indiscernible) prejudice until they see and
15 hear and evaluate his testimony.  You want me right
16 from the beginning?  We've never done that in a case,
17 pick out one thing about a witness and ask the jury to
18 center on it in jury selection.
19 MR. LI MANDRI:  Yeah, but I, I, I was taught
20 that if you have a felony conviction you don't want the
21 other -- the jury to hear it from the other side first. 
22 So if they're not --
23 THE COURT:  So you tell them in your opening.
24 MR. LI MANDRI:  Right.  But they get to go
25 first in their opening.  If they're not going to raise
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it in their opening, then I'm fine with that.  But1
otherwise I was told you've got to raise it in voir2
dire if you're the defendant.  3

So if the plaintiffs are not going to raise4
it in their opening, I'm fine with not raising it in5
voir dire.  But I don't want them to hear from the6
other side first.  It makes it look like I've been7
hiding something until they hear the plaintiffs'8
opening.  That's my concern.9

THE COURT:  All right.  How about this?  I'll10
make a compromise.  In my general voir dire to the jury11
before we -- before they answer the questions, I'll ask12
them that as a general question, that one or more13
witnesses you hear from may -- one or more witnesses14
you hear testify in this case has a felony conviction. 15
Will that, in and of itself, form a basis for you to16
prejudge that witness before you hear all of his17
testimony.18

MR. LI MANDRI:  That's fine, Your Honor.19
MR. MCCOY:  Your Honor, I don't think that's20

-- the proper way to deal with this, if you're going to21
ask this question, is to explain one of the witness --22
defendants is going to have a felony conviction.  I23
will instruct you that that evidence can only be used24
for the limited purpose of determining credibility or25
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1 believability; will you be able to follow that
2 instruction. --
3 THE COURT:  We can do it.
4 MR. MCCOY:  -- That's the proper question.
5 MR. LI MANDRI:  That's fine too.
6 THE COURT:  I'll do that.  I'll -- you know,
7 you can submit that to me.  Put it on the, on the
8 thing.  I don't have a problem with that.  If you want
9 me to use the specific language --
10 MR. LI MANDRI:  Yeah, I think --
11 THE COURT:  -- I have no problem with that.
12 MR. LI MANDRI:  -- they submitted a form that
13 says that, so --
14 MR. MCCOY:  We can -- I'll send you --
15 THE COURT:  I have no problem asking them
16 that because I think that should be asked.  I'm not
17 going to single out the person by name --
18 MR. LI MANDRI:  No.
19 THE COURT:  -- and go into that.  But I will
20 just -- I have no problem with that.  That's a fair
21 question.  I tell them what the purpose for its
22 admission and ask them whether they can -- whether they
23 agree to be bound by my instructions on the law on
24 that.  That's fine.
25 MR. LI MANDRI:  That's fine, Your Honor.
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THE COURT:  All right.  36, go ahead,1
Counsel.  I'm sorry.2

MR. MCCOY:  Your Honor, our issue with 36 is3
essentially this is a hypothetical question.  It4
intends to commit the juror to a position, which is the5
defendants' defense of religious liberty.  And I would6
commend to the Court State v Manley, 54 N.J. 259, at7
280 and 281.8

In this case the New Jersey Supreme Court9
indicated and changed the New Jersey voir dire system10
from one that was attorney directed to one that was11
judge directed.  And one of the reasons why the Court12
did that was because of questions just like this.13

This is essentially defendants focus grouping14
or testing their, their defense, the religious liberty15
defense, by asking the jury if this, then would you16
believe that they have this defense.  That's17
inappropriate.  It's an inappropriate hypothetical18
under Manley, which indicates that, that:19

"Hypothetical questions intended and so20
framed as to commit or pledge the jurors to a point of21
view or a result before they've had -- heard any22
evidence, argument of counsel or instruction of the23
Court is improper."24

THE COURT:  Is there a way you can rephrase25
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1 this where it's not suggesting a defense, but just
2 talks about freedom of religion in general?
3 MR. LI MANDRI:  I'm sure I probably could.  I
4 will --
5 THE COURT:  Because I think in reading the
6 beginning of it, that's that sentence there that, you
7 know, where you're creating a problem.  You're asking
8 that if the defendants in this case had a religious
9 belief.
10 MR. MCCOY:  Your Honor, it's --
11 THE COURT:  If you want to know, if you want
12 to know if the jury has any problem with freedom of
13 religion, there's a way to ask them that.
14 MR. MCCOY:  Your Honor, the also, the also
15 problem is the first phrase is a problem for the Court. 
16 And the last phrase is could you accept that as a valid
17 exercise of --
18 THE COURT:  No, no, I'm not, I'm not --
19 MR. MCCOY:  -- their freedom of religion. --
20 THE COURT:  -- I agree, I'm not --
21 MR. MCCOY:  -- That's a question of law.
22 THE COURT:  No, I'm not, I'm not asking --
23 I'm saying is there a way to phrase this where you just
24 want to know whether they would accept that an
25 individual has freedom of religion or can exercise
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freedom of religion, not, not as a defense.1
MR. MCCOY:  But, Your Honor, again, what's2

the purpose of asking that?3
THE COURT:  Well I don't know.4
MR. LI MANDRI:  Your Honor, we had seven5

questions on the issue of homosexuality and how people6
feel about that. --7

THE COURT:  Don't get to numbers, --8
MR. LI MANDRI:  -- My clients have a --9
THE COURT:  -- don't get to numbers.10
MR. LI MANDRI:  My clients have one question. 11

They should be able to see if the jury has particular12
bias or prejudice against someone who would assert a13
religious liberty defense in a case like this.14

THE COURT:  Well but, but we did ask them15
about an organization or a group whose primary function16
is to promote traditional family values or oppose17
special rights for gay people.  And based upon our18
prescreening so far, most of the people that I picked19
out initially that I said we were going to have a20
problem with, put down their religious beliefs and have21
been excluded because they don't want to sit.22

MR. LI MANDRI:  I understand, but --23
THE COURT:  So I think we're covering that in24

general there.25



Colloquy 146

1 MR. LI MANDRI:  But there are --
2 THE COURT:  I can't ask them whether they
3 would accept that defense, --
4 MR. LI MANDRI:  No, but I --
5 THE COURT:  -- so you have to have
6 phraseology that does not imply --
7 MR. LI MANDRI:  I'll rephrase it.
8 THE COURT:  -- that it's a defense.
9 MR. MCCOY:  Your Honor, also, we also have on
10 the questionnaire that both sides have agreed to the
11 following question, "Have you or anyone close to you
12 ever experienced discrimination based on your/their
13 religious beliefs?".  We're asking that --
14 THE COURT:  Oh, I don't have that -- where's
15 that question?
16 MR. MCCOY:  That was one of the questions --
17 THE COURT:  Oh, all right.
18 MR. MCCOY:  -- the plaintiffs had that they
19 agreed to.
20 THE COURT:  Well then why do we need more
21 than that?
22 MR. LI MANDRI:  Because --
23 THE COURT:  We're asking about anti-semitism
24 and we're asking about --
25 MR. MCCOY:  Religious discrimination.
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THE COURT:  -- discrimination on religious1
beliefs.2

MR. LI MANDRI:  Because there is an ongoing3
dispute in the country about whether people should be4
able to raise religious liberty defenses when they're5
being charged with discrimination. --6

THE COURT:  We're asking them --7
MR. LI MANDRI:  -- We're asking if they're8

aware of that.9
THE COURT:  Well we're asking them that10

question.  Have they or a family member or a close11
friend ever been subject to religious discrimination. 12
We're asking them do they believe that anti-semitism is13
a probably.  I think we, we did -- I didn't know about14
that question.  I think that's sufficient.15

MR. LI MANDRI:  But asserting a religious16
liberty defense to certain claims being made against17
you is a separate issue.18

THE COURT:  But it's not.  But, you know,19
there's a lot of separate issues in the case, but I20
don't ask them specific voir dire questions about it,21
whether they would accept that defense.22

MR. LI MANDRI:  Then ask them how do they23
feel about people asserting their right to freedom of24
religion under the first amendment, something like --25
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1 something as neutral and generic as that, something
2 that goes to --
3 THE COURT:  Well come up with a question and
4 give it to your adversary. --
5 MR. LI MANDRI:  I will.
6 THE COURT:  -- I'm not going to fashion the
7 question today.
8 MR. LI MANDRI:  I'll do that.
9 MR. DINIELLI:  Your Honor, I realize that
10 we're talking about the voir dire questions, but if I
11 can just put a pin in this topic.  Because this is
12 evidencing that there is a fundamental disagreement
13 between the plaintiffs and defendants about the role of
14 religion and the supposed religious liberty defense in
15 this case.  This is something, we're going to have to
16 figure it out.  I don't know if it's now.  But we want
17 to reserve time to discuss that with Your Honor.
18 THE COURT:  What do you want to figure out? 
19 One of their defenses is that if they use the word
20 "disorder" or whatever, they said it was against their
21 religious beliefs or that's, that's --
22 MR. DINIELLI:  That --
23 THE COURT:  -- I don't know if they can
24 support that or not.  That's the only, that's the only
25 undertone of religion in the case.  Religion doesn't
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give them an absolute defense to violate the Consumer1
Fraud Act.2

MR. DINIELLI:  Your Honor, we agree.  But3
we're hearing evidence in the written submissions, and4
have reached a crescendo over the weekend.5

THE COURT:  What, what is that -- in the6
written -- what exhibits are you concerned about?7

MR. DINIELLI:  Well I'll point you to a trial8
memo from May 1st in which they said that it is9
impossible for them to speak about human sexuality10
without speaking of it in a religious context.  For11
them all of sexuality is a religious question.  12

In their jury instructions they said that13
this Court has held that as long as the defendants were14
speaking in a "religious context" such as the Jews Only15
JONAH Listserv, all of those representations are16
immune.17

MR. LI MANDRI:  I didn't say such as the Jew18
-- the Listserv.19

MR. DINIELLI:  In the voir dire questions20
that we've just been discussing, number 36, they21
suggested that if they're basing their statements on22
the religious beliefs, that that's a valid exercise of23
a freedom of religion. 24

And then we received the revised jury25
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1 instruction yesterday, Your Honor.  This is revised
2 instruction 12G, which is problematic for a kazillion
3 (sic) reasons.  But let me --
4 THE COURT:  Well --
5 MR. DINIELLI:  -- just read this to you. 
6 This is what the defendants are proposing the jury hear
7 from this Court.
8 "In this action the plaintiffs have the
9 burden of establishing by a preponderance of the
10 evidence all of the facts necessary to prove the
11 following issues: that any unconscionable practice or
12 misrepresentation that gives rise to a violation of the
13 Consumer Fraud Act was made by the defendants in a
14 purely commercial context and had no relation to their
15 religious beliefs. --
16 MR. LI MANDRI:  We cite (Indiscernible) to
17 that.
18 MR. DINIELLI:  Your Honor, but that is simply
19 not the role of religion in this case.  I think Your
20 Honor is aware.  This is becoming a very significant
21 issue.  Maybe this is the time, maybe this isn't.
22 THE COURT:  Well what is it that you want me
23 to rule on now?
24 MR. DINIELLI:  Well, Your Honor, --
25 THE COURT:  I can't say that religion is out
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of the case.  We all know it's in the case.1
MR. DINIELLI:  Your Honor, I am very2

concerned about the words that are kind of going to3
come out of Mr. LiMandri's mouth in his opening4
statement.  And I'm very concerned that I'm going to5
move for a mistrial.6

THE COURT:  How are we going to talk about7
religion in our opening, Mr. LiMandri?8

MR. LI MANDRI:  Based on some additional9
research we submitted, (Indiscernible) points and10
authorities and it won't be the last on this subject11
this morning, which we believe represents a correct12
statement of the law that should govern this issue. 13
Which is when a defendant has a religious liberty14
defense, and specifically dealing with a fraud case and15
a jury instruction, and that's what we were asked to16
address today, which is why we submitted it, that it's17
the plaintiffs' burden, who's seeking to strike down18
the defense, to show that the defendant was speaking in19
a purely commercial context.20

It's not the defendants' burden to show21
they're speaking in a purely religious context.  Mr.22
Dinielli apparently is unhappy with that state of the23
law.  And they submitted a response, which in a first24
review doesn't cite any law.  I cited law and it's25
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1 constitutional law and it's binding.
2 They chose to, to sue an organization that
3 was founded based on religious principles, by people
4 who are not mental health care professionals and don't
5 diagnose or treat people, but they operate under those
6 principles.  And now they have to live with the fact
7 these people have religious liberties with that, so
8 very unhappy about that.
9 I hadn't -- I was going to wait until after
10 today before I did my opening statement and figured out
11 exactly how I was going to present these issues.
12 THE COURT:  I need to understand -- and I'm
13 not clear.  What's a religious liberty defense to the
14 Consumer Fraud statute.  Tell me something -- because
15 I'm not aware of it.  What, what -- where is -- if your
16 client represented that mental illness is a mental --
17 that homosexuality is a mental illness or disorder,
18 there is no defense.
19 MR. LI MANDRI:  My clients didn't do that.
20 THE COURT:  Well I'm just saying there is no
21 defense --
22 MR. LI MANDRI:  Let me --
23 THE COURT:  -- to that.
24 MR. LI MANDRI:  -- let me show you how it
25 comes out.  Your colloquy in your ruling on the motion
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for summary judgment, you said see the written opinion1
and see the colloquy, okay?  I said they're making2
statements that my client said mental illness, disease,3
disorder or the equivalent there, thereof.  I said4
that's ambiguous.  And the Court said no, "mental" has5
proceed every one of those statements.6

So I've gone back and put mental disorder in7
front of the proffer.  They said you can't do that.  So8
every time my clients use the word "disorder" we're9
going to get in a big fight now whether they ever use10
the word "mental" anywhere in the sentence or the11
paragraph or the page or apparently any time in their12
life, that now they've automatically violated the13
Consumer Fraud Act.14

I'm representing my clients never used the15
word mental disorder, mental disease, mental illness or16
mental defect to refer to homosexuality, okay?  So --17

THE COURT:  Well, well let's --18
MR. LI MANDRI:  -- we're fighting over19

whether --20
THE COURT:  You're saying the word "mental"21

never was used in anything that can rep -- that is a22
representation from your clients.23

MR. LI MANDRI:  My clients say it's not a24
mental illness.25
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1 THE COURT:  Well if they never used the word
2 "mental", then religion has nothing to do with it. 
3 They never made a misrepresentation, period.
4 MR. LI MANDRI:  Well they called it disorder.
5 THE COURT:  Well that's what you're saying. 
6 Obviously they disagree with that.
7 MR. LI MANDRI:  Well I don't know --
8 THE COURT:  And they don't have to use the
9 word "mental".  If you compare something to alcoholism
10 or drug addiction, those are mental disorders.
11 MR. LI MANDRI:  No, they're not in the DSM as
12 mental disorders.  That's where we have to start
13 looking at this.  They're in the Torah.  Those are
14 talked about, alcoholism and gambling and the same
15 things that Elaine Berk used are also looked at as
16 disorders, conduct even in a religious sense.  So
17 that's the problem.  My clients are not mental health
18 practitioners making diagnoses or treatment plans.
19 But they're entitled to explain in the
20 context of their religious beliefs why they view
21 certain conduct as disorders because it's sinful.  Just
22 like disordered heterosexual conduct is sinful.  And
23 people come to them with pornography and heterosexual
24 compulsive behavior as well.
25 THE COURT:  I -- but I'm, I'm still at a loss

Colloquy 155

as to religious liberty defense.  Everything you said,1
fine, they can take the stand and tell them that we2
believe according to our religious belief that3
homosexuality is wrong.  Okay.  I think we know that4
from the 60 some jurors we've already excused.  They've5
all said the same thing.  Not all of them.  Some were6
excused because they believed the defendants' position7
was a scam.  So we've --8

MR. LI MANDRI:  Right.9
THE COURT:  -- excused them for both reasons. 10

But I -- how is that a --11
MR. LI MANDRI:  Okay.  Well --12
THE COURT:  -- I'm, I'm confused over this13

religious liberty defense. --14
MR. LI MANDRI:  When they use --15
THE COURT:  -- If the jury believes your16

client used the term "disorder" for religious, I said17
in the beginning, then I guess you'll win.18

MR. LI MANDRI:  That's right.  But that's the19
defense --20

THE COURT:  But that's not a religious21
liberty defense.  That's not a constitutional defense.22

MR. LI MANDRI:  Yes, it is.23
THE COURT:  No, it is not.  It's a defense24

that your clients never represented homosexuality to be25
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1 a mental disease or disorder.  That's not a religious
2 defense.  That's just a defense to a misrepresentation. 
3 There's no First Amendment defense.
4 MR. LI MANDRI:  Your Honor put in your ruling
5 that it's a first -- that it's protected by the First
6 Amendment.  It's in the opinion.  And, and that's how
7 we understand --
8 THE COURT:  Well I don't know what my exact
9 words were, but what said to you, that's a defense.  If
10 the jury believes that whenever your client used the
11 term "disorder", they referenced it and it is a
12 violation of their religious beliefs.
13 MR. LI MANDRI:  It's in the context of their
14 religious beliefs.  Mr. --
15 THE COURT:  Well I don't know what was on --
16 I did not read every Listserv.  I did not read every
17 time somebody said disorder.  And as I said two years
18 ago, I'm not the one who's going to decide that.  Those
19 folks are going to decide that.  They're going to
20 decide whether -- what your representations were and
21 whether they violated the Consumer Fraud Act.
22 MR. LI MANDRI:  So you know, frequently, for
23 example, and I'll allege on the website they refer to
24 Arthur Goldberg's book, Torah, Light in the Closet. 
25 All these principles derive from their Torah-based
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beliefs.  1
Then he goes on to talk about how they're2

trying to synthesize religion and psychology, and why3
they refer people to these secular based counselors who4
do this kind of work with people, so they can live5
their lives in conformity with their religious beliefs.6

All four of the male plaintiffs -- Sheldon7
Bruck is out now -- but became largely motivated8
because of their religious beliefs.9

THE COURT:  Okay.10
MR. LI MANDRI:  So that religious liberty is11

very much part and parcel of this case.  And that --12
and your ruling was that the statements would be13
protected by the First Amendment.  And so that's why we14
feel it's an important issue.  And that my clients,15
it's not their burden to prove in every instance that16
they were speaking from a religious context.17

THE COURT:  Your clients don't have to prove18
anything. 19

MR. LI MANDRI:  Well that's correct.  But20
even as to the defense, an affirmative defense21
oftentimes is your burden of proof.  What, what we've22
learned is on this issue, and I think Your Honor23
addressed it --24

THE COURT:  But in general did you not make a25
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1 motion to dismiss the complaint on First Amendment
2 grounds, and did I not deny that motion right in the
3 beginning of the case?
4 MR. LI MANDRI:  No, we based it on a --
5 THE COURT:  No, you made a --
6 MR. LI MANDRI:  -- (Indiscernible)
7 originally.
8 THE COURT:  -- First Amendment motion.  I
9 know it was awhile ago, and I know I handled a lot of
10 cases since --
11 MR. LI MANDRI:  No, it was a motion to
12 dismiss based upon us not legally cognizable because
13 there was a debate among the communi -- the scientific
14 community.
15 THE COURT:  That was one reason.  But you
16 also made a motion on the First Amendment saying you
17 had freedom of religion --
18 MR. LI MANDRI:  In our --
19 THE COURT:  -- and I denied that motion.
20 MR. LI MANDRI:  -- in our cross-motion.  But
21 then in your order you reserved that defense.
22 MR. DINIELLI:  Your Honor, I have the Court's
23 ruling on this issue if that would be helpful.
24 THE COURT:  I don't need the, I don't --
25 there is no religious liberty defense in general. --
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MR. DINIELLI:  Thank you.1
THE COURT:  -- The Defense is whether or not2

the representation of the term "disorder" was in a3
medical context or not.  That's what it was. --4

MR. LI MANDRI:  Here's what the Court --5
THE COURT:  -- It's that simple.6
MR. LI MANDRI:  -- the court ruling states --7
MR. DINIELLI:  Exactly, Your Honor.  And8

you'll recall that we have made a proffer of six9
separate --10

THE COURT:  Yes, you have. --11
MR. DINIELLI:  -- misrepresentations.12
THE COURT:  -- I agree.  That's why I --13
MR. DINIELLI:  This relates to one of them14

and one of them only.15
MR. LI MANDRI:  The Court ruled, "If a jury16

could find, based on the evidence presented at trial17
that JONAH represented homosexuality not as a mental18
disorder, but a disorder and prohibited by its19
religion, First Amendment protections would be20
applicable in this later situation.21

THE COURT:  Well I'm not denying that.22
MR. LI MANDRI:  So you didn't strike the23

twelfth affirmative defense.24
THE COURT:  I didn't strike.  I said that25
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1 that's a defense to the Consumer Fraud Act.  But you
2 cannot get up and tell this jury that you have a
3 general religious liberty defense.  I didn't say that. 
4 There's no such thing as a general religious liberty
5 defense in a consumer fraud action.
6 You are not the church.  You are not a
7 temple.  You did not limit it to people of the Jewish
8 faith.  That's why I said you don't have an absolute
9 bar against the Consumer Fraud Act on First Amendment
10 grounds.  But you have a defense if you can convince
11 the triers of the fact that your representations were
12 not mental disorder, but you told people it was a
13 disorder because of their religious beliefs.
14 MR. LI MANDRI:  Okay.  I understand what Your
15 Honor is saying now, but --
16 THE COURT:  But don't this jury in your
17 opening that you have a general religious liberty
18 defense.  That is not accurate.
19 MR. LI MANDRI:  We're limiting it the one use
20 of the term "disorder", the one proffer basically as I
21 understand it.
22 THE COURT:  Well that's only one of their --
23 they have other bases for saying you violated the
24 Consumer Fraud Act.  But --
25 MR. LI MANDRI:  Right, other proffers.
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THE COURT:  -- the religious component comes1
in, in this scenario.  What other, what other scenario2
would the religion come in under?  Is there another3
proffer you're making that religion would be a defense?4
I'm not aware of another one.  This is the, this is the5
main one.6

MR. DINIELLI:  Your Honor, it's the only one7
that could possibly be relevant.  The other ones relate8
to statistics, certain time frame, whether the program9
is science-based, whether it's effective and whether it10
can make you go from gay to straight.  I don't see how11
religion has anything to do with those five proffers,12
--13

THE COURT:  Yeah.14
MR. DINIELLI:  -- anything.15
MR. LI MANDRI:  Even the gay to straight --16

the fundamental religious principle is God -- I'm not17
going to give you a theology lesson.  God made male and18
female for heterosexual by nature in the context of19
those Torah-based beliefs.  God did not create --20

THE COURT:  I understand that, but what's21
that go to do with going from gay to straight?  How22
does religion get involved in that?23

MR. LI MANDRI:  That's the foundation for24
even doing this work, to help people live their lives25
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1 in conformity with God's plan and the religious values,
2 which the whole thing -- the Torah, Light in the Closet
3 --
4 THE COURT:  That you do this program because
5 of why, because it's against the laws of God?
6 MR. LI MANDRI:  Yeah, in large part for, for
7 the --
8 THE COURT:  Okay. --
9 MR. LI MANDRI:  -- Jews.
10 THE COURT:  -- And what's that got to do with
11 whether you can turn people from gay to straight?  What
12 does religion have to do with that?
13 MR. LI MANDRI:  It's an, it's an
14 interpretation that that's what is the design and the
15 plan --
16 THE COURT:  No, that might be why you're
17 offering the services, but how does religion come into
18 play that you can do it?
19 MR. LI MANDRI:  Because the way the Torah
20 declarations signed by 223 rabbis states --
21 THE COURT:  Right.
22 MR. LI MANDRI:  -- God doesn't ask you to do
23 anything that you can't do.  And the underlying
24 principle is if he says something's a sin, he'll give
25 you the way to avoid it.  That's the idea.

Colloquy 163

THE COURT:  Okay.  But if the proffer is you1
represented that this program can turn people from gay2
to straight and you can't do that, what does religion3
have to do with whether you're successful or not?4

MR. LI MANDRI:  Is the reason why they do it5
and then why they believe --6

THE COURT:  No, not --7
MR. LI MANDRI:  -- they can do it?8
THE COURT:  -- not a question of why they do9

it.  What role does it have in whether it's successful?10
MR. LI MANDRI:  Because the people, for11

example, okay, who are now leading celibate lives --12
the Catholic Church is based on the same principle. 13
They still have some same sex attractions.  They say14
successful.  I've now gained the spiritual strength to15
live my life through the grace of God, in conformity16
with His, His will.  The plaintiffs say you're still a17
fraud because people still have same sex attractions. 18
You --19

MR. DINIELLI:  Your Honor, the proffer --20
MR. LI MANDRI:  -- cannot take religion out21

of the, the concept of these faith based programs.22
THE COURT:  I didn't say we are.  But counsel23

-- the proffers counsel said, I'm at a loss as to how24
this fits into any other category other than the one25
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1 where we talk about whether it's a disease or disorder. 
2 Well certainly not disease.  It would have to be the
3 word "disorder".  If you've ever used the word
4 "disease" you have a problem.
5 MR. LI MANDRI:  They never did.
6 THE COURT:  But in terms of disorder I
7 understand.  And I said that you have a right to say
8 why you used that term.  But I don't understand how it
9 affects the other proffers.
10 MR. LI MANDRI:  Well it may -- it's not as
11 big a deal.  I'll say that much.  But you asked could
12 it occur within either of the proffers.  The one that
13 came to mind is the concept of gay to straight.  The
14 reason is -- you're going to hear this throughout the
15 trial from the plaintiffs' expert -- gay and straight
16 are social constructs.  It's whatever a person
17 perceives themselves to be.  So there is no way to
18 measure whether someone is gay or straight.  The terms
19 didn't even exist, you know, more than 50 years ago. 
20 Nobody talked about sexual orientation prior to 1973.  
21 These are social -- their experts will say --
22 and we talked about homosexual acts --
23 THE COURT:  Are we going to say only -- I'm
24 lost here.
25 MR. LI MANDRI:  Yeah.
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THE COURT:  Now you've lost me.1
MR. LI MANDRI:  Well you're going to hear2

from their experts that sexual orientation is a social3
construct.  What -- no one talked in those -- that's4
all we've known for the last 50 years.  But for 40005
years of Judaism all they talked about was certain acts6
that were prohibited by the Bible, including adultery7
or including any type of sex other than between a8
husband and wife.9

THE COURT:  Well for 4000 years what did they10
call people who spent their lives with the same sex11
person?12

MR. LI MANDRI:  That was not a phenomena that13
we witnessed --14

THE COURT:  It's doesn't have to be a15
phenomenon.  Are you going to tell me that it didn't16
exist?17

MR. LI MANDRI:  I'm telling you that in18
history people have engaged in certain acts, but it was19
not considered to be an orientation.  It was assumed20
that some people who engaged in those acts, that they21
assumed, like in Greek and Roman times, --22

THE COURT:  All right.23
MR. LI MANDRI:  -- as they usually did, that24

they'd eventually get married to a woman and continue25
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1 to engage in those acts with men, but be married to a
2 woman.  No --
3 THE COURT:  Well I can't possibly rule on any
4 of this because I have no idea what the testimony is
5 going to be.
6 MR. LI MANDRI:  Okay.  But all I was saying,
7 the gay to straight thing is not as simple as one may
8 think.
9 THE COURT:  Well I guess it all depends on
10 what -- I mean, I don't know.  To me it has a concept. 
11 If you're telling me that I can go to a program.  And
12 if I go into this program as heterosexual, I can come
13 out homosexual.  Or if I go into this program
14 homosexual, I can come out heterosexual.  I don't know. 
15 That's what change means to me, but I don't have -- I'm
16 not the one who's going to make that decision.  
17 I don't think it has anything to do with
18 religion.  What's it got to do with religion, whether
19 I'm straight or gay?
20 MR. LI MANDRI:  How one defines themselves is
21 largely in religious terms, that's all.  And when it
22 comes to these labels, and that's all they are --
23 THE COURT:  How one defines themselves is a
24 religious term?
25 MR. LI MANDRI:  It, it can be if you're
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saying I'm seeking to live according to what --1
THE COURT:  Okay.2
MR. LI MANDRI:  -- I believe by God and given3

heterosexuality, and that means I'm going to restrain4
from certain sexual acts, yes, which has no place in5
the plaintiffs' way of looking at things.  That's all6
I'm saying.  They are two di --7

THE COURT:  Well I guess the question is --8
MR. LI MANDRI:  -- very different world9

views.10
THE COURT:  -- what plaintiffs proves (sic)11

your representations were.  I guess that's what it's12
all about.13

MR. LI MANDRI:  All right.  You'll see from14
the success story witnesses that could mean different15
things to different people.16

THE COURT:  Well but it's got --17
MR. LI MANDRI:  But --18
THE COURT:  -- but it matters what your19

representations --20
MR. LI MANDRI:  Well --21
THE COURT:  -- say.22
MR. LI MANDRI:  -- here's why -- I might as23

well this get this out.  It's defined by the APA as24
three different ways, okay?  Your, your sexual25
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1 orientation is either what you identify, and that's a
2 label anybody could adopt regardless of their sexual
3 behavior.  Heterosexual or homosexual, it's up to the
4 individual.  
5 Two, it's your behavior, okay?  You can
6 identify yourself as heterosexual and still have some
7 homosexual conduct on the side.  But it's -- behavior
8 should be the most telling thing.
9 And the third thing are attractions.  And
10 some people will change their label, can change their
11 behavior and still have certain attractions or
12 fantasies or arousals, whatever you want to call it. 
13 And so it could be any one of those three things
14 according to the APA.
15 Now Dr. Vexta (phonetic) doesn't agree --
16 THE COURT:  Well I hope that, I hope that
17 there's an expert that's going to support what you just
18 said.
19 MR. LI MANDRI:  It's in the -- I could show
20 you to the APA --
21 THE COURT:  I don't need to see anything. 
22 I'm just simply saying I hope that there's expert
23 testimony that supports that.
24 MR. LI MANDRI:  Dr. Bernstein will say that. 
25 THE COURT:  Well okay.  I just said it's,
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it's wonderful what you're telling me, but that sounds1
to me like something only an expert is qualified to2
testify to.  That's all.3

So what, what is it that you want from me4
today in terms of religion?5

MR. DINIELLI:  Well certainly I've gotten6
most of what I want, Your Honor.  I think it's clear7
that the Court is of the opinion that there is -- one8
of our proffers to which religion might bear any9
relation.  And that's whether, when the defendants said10
that my clients were disordered, had a mental disease,11
were broken or the equivalent thereof, which is the12
language from your order, that there is a potential13
defense that if the defendants on the affirmative14
defense come in and say every single time they said15
that to my plaintiffs, that what they really said that16
what would be understood by a reasonable consumer is17
that it was a religious disorder.  Then, then and only18
then is that a religious "defense".19

MR. LI MANDRI:  And just final, further20
clarification, my clients don't say defect or disease. 21
They talk about we're all broken and we all need22
repentance.  See, that's where this comes up.  We're23
all broken.  We all need healing repentance.  They call24
that teshuvah.  That's right on their website. 25
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1 Heterosexual, homosexuals, whatever we want to call
2 ourselves.  I shouldn't have to fight that out.
3 And the one thing, and this is, you know,
4 what appeals are --
5 THE COURT:  No one is saying you have to
6 fight it out. --
7 MR. LI MANDRI:  The, the, the --
8 THE COURT:  -- I think you're both saying the
9 same thing.
10 MR. LI MANDRI:  The, the --
11 THE COURT:  It sounds that way to me.
12 MR. LI MANDRI:  You see, for an appeal, who's
13 got the burden of proof.  And we've presented legal
14 authority this morning where the Court gave a jury an
15 instruction, saying the defendant has the burden of
16 proof on a religious liberty affirmative defense.  The
17 appellate court said no, if it's -- and I think you
18 kind of said this, this morning.  If it's religious
19 speech it's not a misrepresentation of the Consumer
20 Fraud Act.  So it's not a defense in that context.  
21 It's the plaintiffs' to show that they were
22 not speaking religiously if they referred to people's
23 brokenness or people being disordered --
24 THE COURT:  They don't, they don't -- no. 
25 They don't have to -- what plaintiff has to prove is
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that you made a material misrepresentation.  And if1
they prove you represented homosexuality to be a mental2
disease or a mental disorder, then that's a violation,3
period.  4

You have a defense to that.  Your defense is5
that if you did use the term "disorder" it was in a6
religious context.  That's the case on that one prong. 7
It's not a religious liberty defense.  It's not a First8
Amendment defense.  It's your basis as to why your9
client called it a disorder.  That's all it is.  10

Your client could have called it a disorder11
for any number of reasons.  If he can prove to the jury12
that that's what he meant, then it's not a material13
misrepresentation.  He happened to base it on religious14
grounds.15

MR. DINIELLI:  Your Honor, just two things,16
and I promise I will sit down.  It's not about what the17
defendants meant.  It's about what they said. --18

THE COURT:  Yes, but, but what --19
MR. DINIELLI:  -- Second, --20
THE COURT:  -- I'm saying to you is they can21

say, if they can -- they can say that it was not22
discussed as a medical or mental disorder or disease.23

MR. DINIELLI:  That's, that's right.  They24
can say that.  And the jury can determine whether --25
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1 THE COURT:  And they can tell them that --
2 MR. DINIELLI:  -- a reasonable consumer --
3 THE COURT:  -- when they used the word
4 "disorder", they used it in the context that it was
5 against their religion or against the laws of God, laws
6 of nature, whatever it is they want -- they, they can
7 support.
8 MR. DINIELLI:  And second, Your Honor, this
9 new case that supposedly puts the burden on us is --
10 THE COURT:  What case?
11 MR. DINIELLI:  It's an Oregon appellate court
12 decision about an organization that was registered as a
13 religious organization under Oregon law.  It's not
14 binding.
15 MR. LI MANDRI:  It's the Church of
16 Scientology and it is very similar.  It's the only one
17 we could find that dealt specifically with jury
18 instructions.  The only one -- reason we brought it up
19 was today the Court had a discussion of jury
20 instructions.  And it dealt with the selling of a
21 product that supposedly would heal people.
22 And the trial court gave the jury the
23 instruction, Defense has the burden to show every time
24 they sold that product, that they were doing it in a
25 religious way.

Colloquy 173

The appellate court said no, once you bring1
in the religious component, it's now on the plaintiff2
to show that they fraudulently sold the product, that3
it was purely in a commercial context.4

I don't see those facts as vastly different. 5
And there's been two or three different cases we cited6
saying the same thing.  The only ones we could find7
dealing with jury instructions, you know, with a fraud8
case in a commercial context was someone saying that9
they had a religious liberty defense.  10

And the facts are pretty similar to this11
case, whether you call it a registered church, the12
Church of Scientology, which is selling this device13
that supposedly heals you both physically and14
spiritually, and what my clients are doing as a15
educational, religious non-profit in the state of New16
Jersey founded solely on core-based principles where17
they promote teshuvah, which is a healing, a healing18
that is based on largely repentance.  19

And they have these shabbatons, which are20
Jewish retreats.  That's very much a, a religious21
enterprise, whether they call themselves a church. 22
They're based upon the same principles as any orthodox23
Jewish synagogue in that sense.  So we believe --24

MR. DINIELLI:  Your Honor, I'm --25
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1 MR. LI MANDRI:  -- the same principles should
2 apply.
3 MR. DINIELLI:  I'm very concerned by what I'm
4 hearing because it would suggest that Mr. LiMandri is
5 not listening to the Court or reading its orders.  If
6 we hear this in opening statement I don't know what
7 we're going to do.  That bell can't be unrung.  We need
8 to be --
9 THE COURT:  Well of course it can be un -- it
10 can definitely be unrung.  Why can't I just tell the
11 jury to disregard what he said.  There is no religious
12 liberty defense in this case.  This case is not about
13 religion.
14 MR. DINIELLI:  Well then that's what we'll
15 do.
16 THE COURT:  Well you do whatever you want to
17 do.  I mean, you're a lawyer.  You know what to do. 
18 I'm not going to put tape across his mouth.  I think
19 he's heard enough.  If he wants to make the mistake --
20 MR. DINIELLI:  Thank you, Your Honor.
21 THE COURT:  -- by telling this jury in his
22 opening that he has a religious liberty defense, that's
23 --
24 MR. LI MANDRI:  I'm not going to use the term
25 "religious liberty defense" based on what Your Honor is
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saying.  But of course CFA is based on context.  We see1
that over and over. --2

THE COURT:  Yes, it is --3
MR. LI MANDRI:  -- Their context or JONAH,4

Jews Offering New Alternatives for Healing.  That's the5
whole thing they do.  6

THE COURT:  Okay.  That's your defense.  It7
has nothing to do with the First Amendment.  It's a8
defense, period, to the Consumer Fraud Act.  I said9
that to you in the beginning.  I'm not backing off of10
that.  If you can convince the triers of fact that11
every time they reference "disorder"  it was not in the12
context of a medical disorder.  But that's one of five13
proffers they're making.   And it's not for me to say. 14
But there's a --15

MR. LI MANDRI:  It's the most problematic16
because of the Listserv e-mails that these orthodox17
Jews participated in.18

THE COURT:  I don't -- you know what?  I'm19
not reading all of the Listserv mail.  I've made my20
rulings on the Listserv.  They're not barred as a21
matter of course.  They're not barred as a matter of22
course, okay?  I don't know whether you used the word23
"mental" in front of disorder.  I don't know whether24
there's inferences that can be drawn by the jury25
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1 because you compared it to certain medical diagnoses. 
2 I have no idea.  That's something that we'll find out
3 during the trial.  And the jury will determine whether
4 or not, when you use the word "disorder" it was purely
5 in a religious context or it wasn't.
6 MR. LI MANDRI:  The one, the one -- the only
7 other thing I'll ask for clarification if you can give
8 it.  They make it very clear.  We don't call it an
9 illness that can be cured.  It's not like
10 schizophrenia.  But they will say that they think it's
11 more like one of these other behaviors, which is also
12 prohibited by the Torah.  And we've mentioned them. 
13 There will be --
14 THE COURT:  The more as -- the other things
15 they're referencing to are more than prohibited by the
16 Torah.
17 MR. LI MANDRI:  That's right, but they're not
18 --
19 THE COURT:  And I'm sure we're going to hear
20 experts tell us that.
21 MR. LI MANDRI:  But they're not diagnosable
22 conditions under the DSM either.
23 THE COURT:  Well we're going to find out from
24 the experts.
25 MR. LI MANDRI:  Gambling is not in the DSM. 
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Obesity is not in the DSM.  So they specifically say1
it's not like being (Indiscernible) of schizophrenia. 2
So these -- this is where the fight is going to be. 3
And their experts can't say what the Torah prohibits. 4
And we enlisted a rabbi and the Court excluded the5
rabbi, who would say it is --6

THE COURT:  It doesn't matter what the Torah7
prohibits.  It matters what experts say you compare8
homosexuality to.9

MR. LI MANDRI:  And what they compare it to10
are vices or sins.  They don't compare it to mental11
diseases or illnesses.12

THE COURT:  Well I guess we're going to find13
that out and found out what the jurors think you called14
it.  And whether you were specific enough in your15
representations to let people know that these were sins16
and violative of the Torah and not that they had a17
mental disease or disorder that needed to be treated. 18
That's what we're going to find out from this trial. 19
And that's what the eight or six people over there will20
tell us.21

Anything else?22
MR. MCCOY:  Your Honor, just to circle back,23

we started this conversation about whether or not rule24
30 -- or question 36 an exercise of their freedom of25
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1 religion was going to be a voir dire question.  Did we
2 decide that that is --
3 THE COURT:  Counsel is going to try to
4 rephrase it.  Because as long as it indicates that it's
5 some type of defense, I'm not going to allow it.
6 MR. MCCOY:  All right, Your Honor.
7 MR. LI MANDRI:  No, I'm going to say
8 something like you have --
9 THE COURT:  You can work it among yourselves.
10 MR. LI MANDRI:  Okay.
11 MR. DINIELLI:  Your Honor, I don't know if
12 you're asking anything else with respect to voir dire 
13 questions or anything else at the pretrial conference.
14 THE COURT:  Pretrial that needs to be ruled
15 on today.
16 MR. DINIELLI:  We do have a couple of issues
17 that I'd like to raise.
18 THE COURT:  Okay.  
19 MR. DINIELLI:  One has to do with trial
20 timing generally.  And I'm going to go through some of
21 my issues, so you hear them. --
22 THE COURT:  Okay.
23 MR. DINIELLI:  -- If we can figure how to
24 address them.  Trial timing generally, in light of what
25 seems to be maybe a slower track for voir dire and jury
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seating than we anticipated, we talk --1
THE COURT:  Right now I do not anticipate2

openings before Wednesday, if even on Wednesday.3
MR. DINIELLI:  And we might want to discuss4

if what that means is if the only thing we're getting5
to is openings on Wednesday, whether those really6
should be delayed until Monday.  The point is to frame7
the evidence.  That's what New Jersey law says.  We8
think that might be the best approach.  If there's any9
question, rather than leaving them hanging for four10
days with nothing but the openings.11

MR. LI MANDRI:  Well, Your Honor, --12
THE COURT:  I can't rule on that.  If we13

finish jury selection tomorrow, we will open on14
Wednesday.  And I assume you'll have witnesses.  If we15
finish jury selection Wednesday afternoon we're not16
going to have openings.17

MR. LI MANDRI:  Understood, got you.18
THE COURT:  It's common sense.19
MR. LI MANDRI:  Sure.20
THE COURT:  If we go into jury selection on21

Wednesday the likelihood is we're probably not going to22
have openings on Wednesday unless somehow we need to23
seat one more juror and we're done at 10:30 on24
Wednesday.  If we're finished picking a jury Wednesday25
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1 morning the chances are we'll have openings on
2 Wednesday.
3 MR. DINIELLI:  Thank you.
4 THE COURT:  If we go into the afternoon for
5 jury selection on Wednesday, we will not have openings
6 on Wednesday.  
7 MR. DINIELLI:  Thank you.
8 THE COURT:  And then we don't -- we're not
9 sitting Thursday.
10 MR. DINIELLI:  We would like some guidance on
11 what we can say about Your Honor's prior rulings on
12 summary judgment.  So for example, in opening statement
13 I'd like to be able to say what the jurors will be
14 asked to decide and what they won't.  We wanted to
15 raise that to make certain that we're not going to be
16 running afoul of your expectations of what comes out of
17 our mouths when we describe what they're going to have
18 to decide at the end of the case.
19 THE COURT:  Well the only ruling that I made
20 is if they represented homosexuality as a mental
21 disorder or disease, then that's a violation of the
22 act.
23 MR. DINIELLI:  Your Honor also did order that
24 if we prove the defendants used precise statistics with
25 respect to a cure rate, that there's no legitimate

Colloquy 181

factual basis.1
THE COURT:  Well I mean, if you want to say2

that, I wouldn't go into that, but I won't prevent you3
from doing that because I don't know what's going to4
come out with all these surveys and stuff.  So -- 5

MR. DINIELLI:  Okay.6
THE COURT:  -- but you're right.  I used7

those terms.  If you want to read what I said, you can8
read to them.  Just --9

MR. DINIELLI:  Thank, thank you.10
THE COURT:  -- if you're going to do it, I11

would suggest you use the language that's in the12
decision.13

MR. DINIELLI:  Yes, Your Honor.  We also14
would like to request, and I think that this is a joint15
request, that the jurors be allowed to take notes16
pursuant to court rule 1:8-8c.17

THE COURT:  That's up to the attorneys.  I am18
not a proponent of taking notes.  But if both sides19
tell me on the record you want the jury to take notes,20
I'll allow them to take notes.21

MR. DINIELLI:  We would like that, Your22
Honor.23

THE COURT:  Do you --24
MR. LI MANDRI:  Yes, Your Honor.25
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1 THE COURT:  -- do you want --
2 MR. LI MANDRI:  That's fine.
3 THE COURT:  You'll never see the notes. 
4 Don't think they're taking notes for you --
5 MR. DINIELLI:  We know that.
6 THE COURT:  -- to see.  Okay.
7 MR. DINIELLI:  We know that.
8 THE COURT:  All right.  
9 MR. DINIELLI:  Second, Your Honor, both
10 parties would like to request that the Court permit
11 jurors to ask their own questions pursuant to court
12 rule 1:8-8d.
13 THE COURT:  I allow that.
14 MR. DINIELLI:  Thank you.
15 THE COURT:  The only -- here's the only
16 issue.  Do both sides agree with this, that the jurors
17 can ask questions?
18 MR. LI MANDRI:  What does that, that mean? 
19 This --
20 THE COURT:  Here's the way I -- this is what
21 it means.  Mr. Bariso testifies.  Direct, cross,
22 redirect.  I'll ask the jurors if any of them have a
23 question.  I tell them how it works in my preliminary
24 instructions.  They write the questions out.  We
25 collect them.  If there's only a couple, they wait in
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the box.  If there's a lot of them I let them go to the1
jury room.  2

We go to sidebar.  We have the questions. 3
Here's the proposed question.  Sometimes I read it and4
say I'm not asking it.  If I'm not sure I say what's5
counsel's position.  We put it on the record.  If it's6
going to be asked I read the question to the witness. 7
The witness answers.  I then -- whoever did the direct8
say do you have any follow-up in light of that question9
and answer.10

My only concern in this case, so I will put11
it on the record, is you have videotaped depositions,12
which means the jury cannot ask them any questions.  So13
I will ask the defendant one more time.  Do you consent14
to questions being asked of the witnesses?15

MR. LI MANDRI:  My, my problem is I can see16
this greatly prolonging the trial.  If we have to go17
through that procedure and you get four questions with18
one witness --19

THE COURT:  I'm making it easy for you.  All20
you've got to is tell me you don't want questions asked21
and I'm not going to allow question because you have22
witnesses on video who can't be asked questions.  And23
when all witnesses can't be asked questions, I don't24
think it's appropriate to ask questions.  But if you25
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1 consent to it, I'll allow it.  That's the difficulty
2 with asking questions, Counsel, when you have
3 videotaped depositions.
4 MR. LI MANDRI:  No, I understand.
5 THE COURT:  But if both sides agree I'll let
6 them ask questions.  It's your call.  It's a difficult
7 call.  I liked questions when I was a trial lawyer.  We
8 did it here as a pilot program.  But I'm just telling
9 you that unless the parties all agree, when there's
10 videotaped witnesses I don't allow questions.
11 DEFENSE ATTORNEY:  Your Honor, we can we
12 think about that overnight?
13 THE COURT:  Yeah, you don't have to decide
14 that now.
15 MR. LI MANDRI:  Yeah, please, because I --
16 THE COURT:  No, no, look, I'm not going to
17 put you on the spot.  I'm telling you the way I rule. 
18 Normally I have no problems with questions.  And I
19 don't even need the parties' consent.  I allow jurors
20 to ask questions.  However, when there's videotaped
21 depositions I think it presents a little bit of a
22 problem.  And it's your decision, strategy-wise or
23 whatever, if you want them to ask the questions because
24 you have other witnesses and you're not concerned,
25 that's fine with me.  I'll allow it.  You let me know
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tomorrow.1
MR. DINIELLI:  Your Honor, that does though2

bring us back to the question of trial timing.3
THE COURT:  Yes.4
MR. DINIELLI:  And --5
THE COURT:  What I hope to do is to -- the6

reason why I'm saying 10:00 is because sometimes I get7
inundated with stuff.  And I'd like to be able to do it8
in the morning without having to interrupt the trial. 9
So I am going to tell the jury that generally our trial10
time will be from 10:00 to 4:00 with a 15-minute break11
in the morning and a 15-minute break in the afternoon,12
and an hour for lunch, which according to my13
calculations roughly should give us five hours a day.14

If we say that, you know, perhaps we can do15
9:30, I may do that as the trial goes on, but initially16
I'd like to tell the jury we're going to start at17
10:00.  But when I say 10:00, that's not 10:30.  I mean18
literally start at 10:00, tell them we're going to end19
at 4:00, Monday through Thursday.20

And if there's an exceptional reason that we21
need to sit on a Friday, we will not do that unless the22
entire jury consents.23

MR. DINIELLI:  Thank you, Your Honor.  And24
that's consistent with what I think you described25
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1 before.  Obviously over the weekend we've been spending
2 mapping out our witnesses.  I'm sure the defendants are
3 doing the same thing.
4 There are currently scheduled to testify 25
5 witnesses in this trial.  And we're looking at the
6 calendar and thinking about how we can this done in the
7 appropriate time.
8 Your Honor has told the jurors that this
9 could last --
10 THE COURT:  You guys told me three weeks.  I
11 was the one that told them four.
12 MR. DINIELLI:  That's right, Your Honor.  You
13 also --
14 MR. LI MANDRI:  But I didn't it would be five
15 hours was (Indiscernible) that.  I thought it would be
16 like six hours in a --
17 MR. DINIELLI:  In any event, Your Honor,
18 you're aware that we may in the past have floated the
19 past that the way this really should be regulated is
20 that there should be a total number of trial hours
21 allotted to the case.  And that we should just split
22 them.  The plaintiffs should --
23 THE COURT:  Well if we were --
24 MR. DINIELLI:  -- take half and the --
25 THE COURT:  -- yeah, but --
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MR. DINIELLI:  -- defendants should take1
half.2

THE COURT:  Yeah, but it's hard to do that3
now.  How -- you have 25 witnesses?4

MR. LI MANDRI:  And they have nine, so --5
MR. DINIELLI:  I'm sorry, Mr. --6
MR. LI MANDRI:  -- nine of those are the --7

six plaintiffs, so that was five and Mr. Bruck.  And8
then three experts.  So dividing it in half is9
certainly not something that makes sense from the10
Defense perspective.  We have a right to defend11
ourselves.12

MR. DINIELLI:  Well, Your Honor, we have a13
total of 13 witnesses in our case.  The defendants'14
have a total of three -- of 12.  That's not counting15
the fact that there are three principal defendants who16
will be testifying in our case.  And I'm not double17
counting.  So really they have 15 witnesses. 18

We talked about the fact that there are a lot19
of success story witnesses.  We think the jury is going20
to be asked to be spending four weeks here.  That's a21
long time.  And we think that the best way to make22
certain that this does not flow over into the July 4th23
weekend is simply to add up the number of hours and24
keep us to half of that time per side.  We'd include25
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1 the openings, the closings, the cross of the other
2 side.  All of that would count.  
3 We can't come up with any other fair way to
4 do this without essentially raising the possibility
5 that this will last longer than what the Court has told
6 all of these potential jurors.  We're going to lose
7 jurors because surely many of them have 4th of July
8 plans.  
9 We really don't think that it's in anyone's
10 interest to go longer than what we've told them because
11 we'll lose the jurors and we're going after July 4th at
12 that point.
13 MR. LI MANDRI:  I go pretty quick on cross. 
14 But I am going to need to spend some time with one or
15 more of the plaintiffs' experts on cross because I
16 intend to use them as Defense experts.  And that's
17 going to take some time and effort.
18 And so I don't want my hands tied in advance
19 on how long I can spend on cross under the
20 circumstances of this case.  And, and it's very
21 difficulty for me to be asked to do that.
22 Now if you want to reevaluate in a week.  I
23 assume the plaintiffs' witnesses they're adding my, my
24 clients, which is unusual for them to call as their
25 witnesses because they're calling them out of order.
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THE COURT:  Well let me ask you this, when1
they call your witness are you going --2

MR. LI MANDRI:  Yes.3
THE COURT:  -- are you going to then question4

your witness?  You're not going to call them again, are5
you?6

MR. LI MANDRI:  No, based on what Your Honor7
indicated and my preference, --8

THE COURT:  Okay.9
MR. LI MANDRI:  -- we're going to -- it would10

be all our direct examination through our cross of our11
own witnesses.12

THE COURT:  Okay, all right.  I don't know13
how I can make that ruling now because I don't even14
know how many hours there's going to be.  Because I15
could tell you, you have so many hours each and then16
something can happen that I have to deal with.  So I17
don't know how I could do that.  I wouldn't even know18
where to start.19

MR. DINIELLI:  I hear you, Your Honor.  I do20
think it would be fairly easy to add up the potential21
hours, take a hair cut, knowing that we're going to22
lose some, and at least use that as a guidepost. 23
Otherwise, we're in a position where --24

THE COURT:  Well we can, we can visit that25
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1 when we finally get a jury.  We don't even have a jury
2 yet.  So recounting days could be fruitless.
3 MR. LI MANDRI:  Well, Your Honor, again, I go
4 pretty fast.  But I need to put on a defense here for
5 my clients to the best of my ability. --
6 THE COURT:  Well we can --
7 MR. LI MANDRI:  -- And I don't want to be
8 hamstrung in advance.
9 THE COURT:  Well let's visit this when we
10 finally get a jury. --
11 MR. DINIELLI:  And, Your, Your Honor, --
12 THE COURT:  -- And then we'll have an idea of
13 how many trial days we have.
14 MR. DINIELLI:  Thank you, Your Honor.  I
15 would suggest that one possibility when we do visit
16 with the jury about this is exploring, A) whether any
17 of these people that are part of this panel would
18 definitely not be able to do a fifth week and/or
19 whether some of them would be willing to sit, for
20 example, half-days on Fridays.
21 THE COURT:  Well you want me to start asking
22 those questions now, you're going to lose a lot of
23 people.
24 MR. LI MANDRI:  That's right.
25 MR. DINIELLI:  Your Honor, I -- my, my
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concern is that --1
THE COURT:  Here's my concern.  They were2

told four weeks in the notice.  I'm not changing it. 3
You either get the case done or you don't get it done. 4
It's that simple.5

MR. LI MANDRI:  We'll get it --6
THE COURT:  You told me three weeks.  I gave7

you an extra week.  They got special summonses.  I told8
you all of this a month ago.  You don't walk in here9
now and tell me you want to change it.10

MR. DINIELLI:  Thank you, Your Honor.11
THE COURT:  It's not fair to 275 people that12

got a notice that said four weeks.13
MR. DINIELLI:  We will be very efficient.14
THE COURT:  I mean, you know, there's a lot15

of repetition in what I've read in some of this stuff16
that the jury doesn't need to hear.17

MR. DINIELLI:  Your Honor, I'd have one, I18
believe, final issue relating into the pretrial19
conference.  And that's that one week in advance of the20
anticipated beginning, which is the 2nd, we provided21
copies of proposed demonstratives for the entirety of22
the trial to the plaintiffs (sic).  We even submitted23
to these to the Court.  We got a cursory response from24
the defendants, saying that they were both untimely and25
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1 inappropriate.
2 So we do need guidance on this.  If we did it
3 in the wrong way, we should be told --
4 THE COURT:  No, you're supposed to review the
5 demonstrative evidence first with your adversaries.
6 MR. DINIELLI:  And we did, Your Honor.
7 THE COURT:  And what's the, what's the --
8 there were problems with some of it?  What is --
9 MR. LI MANDRI:  Well after we did our exhibit
10 list they sent a bunch of demonstrative exhibits --
11 THE COURT:  They were not --
12 MR. LI MANDRI:  -- the end of last week.
13 THE COURT:  -- they're not part of the
14 exhibits?
15 MR. DINIELLI:  No, Your Honor.  There was no
16 requirement in Your Honor's September letter about how
17 this case would be pretried, about when we should do
18 this.  So we did look at the rules in this circumstance
19 --
20 THE COURT:  Well aren't you going --
21 MR. DINIELLI:  -- and realized that --
22 MR. LI MANDRI:  Right.  We gave them our
23 timeline months ago.
24 THE COURT:  You're not going to mark
25 demonstrative evidence as an exhibit?  How's the record
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going to know what it is?1
MR. DINIELLI:  Your Honor, I've had2

experience with lots of judges who don't include them3
as exhibits.  We're happy to.  They don't currently --4

THE COURT:  Well then what are they -- how do5
they refer to them?6

MR. DINIELLI:  We weren't anticipating these7
go to the jury room.8

MR. LI MANDRI:  It doesn't matter.9
THE COURT:  Well I know, but if I allow10

something in as demonstrative evidence that they object11
to, what do we call it?  We don't mark it?  It's not an12
exhibit?13

MR. DINIELLI:  We're happy to mark it, Your14
Honor.15

THE COURT:  Well no, no, I'm asking you.  You16
said in many other cases you've never done that.  What17
happens when the other side objects?  What do you call18
it?19

MR. DINIELLI:  Well it doesn't get shown.  In20
my prior experiences you need to confer in advance.  If21
--22

THE COURT:  Right.23
MR. DINIELLI:  -- the other side says no, we24

don't think this is right, the judge decides --25
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1 MR. LI MANDRI:  My understanding is --
2 MR. DINIELLI:  -- can you use this with the
3 jury.
4 MR. LI MANDRI:  -- everything goes on the
5 exhibit list.  It's --
6 THE COURT:  How much demonstrative evidence 
7 --
8 MR. LI MANDRI:  -- accepted --
9 THE COURT:  -- are we talking about, how many
10 exhibits?
11 MR. DINIELLI:  I haven't the -- I haven't
12 counted them, but --
13 Do you know how many?
14 MR. KESSLER:  Approximately 25 slides.
15 MR. DINIELLI:  I can have --
16 THE COURT:  25 slides?
17 MR. DINIELLI:  A total of --
18 MR. KESSLER:  Slides.
19 MR. DINIELLI:  -- 25 slides during the course
20 of the time.
21 THE COURT:  And what are they slides of?
22 MR. KESSLER:  We have copies here.
23 MR. LI MANDRI:  Well it's something they
24 created presumably for opening statement, which is the
25 last topic I wanted to ask the Court about.  And again,
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my understanding is everything is supposed to go on the1
exhibit list except impeachment exhibits.  And these2
aren't impeachment exhibits.  They went out and did a3
bunch of graphic illustrations.4

THE COURT:  Let me see what the slides are.5
(Mr. Dinielli has walked away from the microphone  6

and is difficult to hear)7
MR. DINIELLI:  Sure.  And, Your Honor, these8

are not just for opening.  This is the entirety of the9
trial including our expert examination (Indiscernible).10

THE COURT:  Well it says opening.11
MR. DINIELLI:  That's just the first slide.12
THE COURT:  Just the first slide?13
MR. DINIELLI:  This is the cover sheet for14

the demonstrative exhibits.  So we have pictures of the15
plaintiffs.  We have pictures of the defendants. --16

THE COURT:  All right, let's -- you have two17
black things here, silhouettes.18

MR. DINIELLI:  Yes, we're pictures of Bella19
Levin and Jo Bruck.20

MR. LI MANDRI:  Why do they need to show --21
THE COURT:  Why do they need -- why do you --22

are these people not going to be here?  What, what do I23
need to see pictures of them for?24

MR. DINIELLI:  Well, Your Honor, these events25



Colloquy 196

1 took place a long time ago.  Part of our presentation
2 is that time has moved on.  And Mr. LiMandri is right. 
3 Our representations are that they were vulnerable.  We
4 want the jury to see what they looked like when the
5 events happened.
6 THE COURT:  So this is what they looked like
7 when the events happened?
8 MR. DINIELLI:  Yes.
9 THE COURT:  And this is what the defendants
10 looked like when the events happened?
11 MR. DINIELLI:  I don't know that they had
12 taken pictures of the defendants (Indiscernible) --
13 MR. LI MANDRI:  I don't know -- people
14 realize other people age.  I don't think you need to
15 show them their pictures.  Every case I've had people
16 have aged before it got to trial.
17 MR. DINIELLI:  The question isn't whether Mr.
18 LiMandri likes all the demonstratives.  It's whether
19 they're unfair and prejudicial.
20 MR. LI MANDRI:  Well the question is whether
21 I'll stipulate to the late produced exhibits.  Again, I
22 mean, every case I've had --
23 THE COURT:  Well --
24 MR. LI MANDRI:  -- the parties have to
25 stipulate to opening --
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THE COURT:  -- if they're going to be used in1
the opening, they have to show them to you before they2
can use them.  You could tell me whether you object to3
them or not.4

MR. DINIELLI:  Your Honor, only the first5
three are going be used in the opening -- I'm sorry. 6
The third one is out of order and I would point you to7
that.8

THE COURT:  Why do we have a picture of Dr.9
Lee Beckstead.  Is he not going to take the witness?10

MR. DINIELLI:  Yes, that's simply a listing11
of his credentials.12

MR. LI MANDRI:  Well yeah, I object to that. 13
That's --14

THE COURT:  There's no -- it just says it --15
he's going to tell the jury what he does.  These are16
not going to be used in opening, these photos of the17
experts.18

MR. DINIELLI:  That's right, they will not.19
THE COURT:  Well then what do we need them20

for?  When are you, when are you going to show them to21
the jury?22

MR. DINIELLI:  During examination of those23
experts.24

THE COURT:  Why, why do you want them to look25
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1 at the screen and not, not the witnesses testifying?
2 MR. DINIELLI:  It's a summary of their
3 credentials.  We'd like the jury to see them.
4 THE COURT:  Why are you objecting to it? 
5 Don't you want them to look at the screen and not
6 listen to the experts?
7 MR. LI MANDRI:  I've never seen anybody --
8 THE COURT:  Take a -- why don't you take a
9 look at these and we'll talk about it tomorrow? --
10 MR. LI MANDRI:  But, but it -- well no, I --
11 THE COURT:  I'm not going to go through all
12 of this now.
13 MR. LI MANDRI:  I have.  I don't necessarily
14 have a problem with a couple of them, but --
15 THE COURT:  Well why don't you, why don't you
16 see which ones you have a problem with, so that I can
17 talk about them tomorrow?  Although some of these --
18 how would I know, how could I rule on -- take this one
19 here.  What they say, what they mean.  Now is this
20 going to be based on somebody's testimony?
21 MR. DINIELLI:  Yes.
22 THE COURT:  So how could I say yeah, the jury
23 can see that until I know what --
24 MR. DINIELLI:  Well --
25 THE COURT:  -- the testimony is?
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MR. DINIELLI:  -- Your Honor, oftentimes1
again, my experience has been that you do this, for2
example, the day before you intend to use it.3

THE COURT:  Okay.4
MR. DINIELLI:  We did this because there was5

no direction in Your Honor's order.  And so we decided6
to do what we would have done in case it isn't7
pretrial.  So out of an abundance of caution we sent8
all of these.9

THE COURT:  All right.10
MR. DINIELLI:  And we simply got a blanket11

objection.12
MR. LI MANDRI:  Well they sent it kind of, I13

think, late, just before I'm leaving for --14
THE COURT:  Well why don't you take a look at15

these? --16
MR. LI MANDRI:  -- New Jersey.17
THE COURT:  -- I don't think any, any of18

these people are going to be here this week.  And see19
what you really object to and what the basis of the20
objection is.21

(Mr. Dinielli has returned to the microphone)22
MR. DINIELLI:  And, Your Honor, just to be23

clear, this was an instance in which, you might be      24
   (Continuation of day’s proceedings in Volume 2)25
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